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PREFACE. 
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REPORTS  OF  THE  SUPREME  COURT 


OF 


CALIFORNIA. 


VOLUMES    112    TO    126    INCLUSIVE. 


ABANDONMENT. 

Adverse  user,  right  acquired  by,  lost  by 
disuse.    See  Easements,  10. 

Building,  abandonment  of.  See  Mechan- 
ics' Liens,  VII,  2. 

Contractor,  abandonment  by.  See  Con- 
tracts, VIII,  2;  Mechanics'  Liens,  6,  7. 

Contract,  duty  on  abandonment  of.  See 
Contracts,  IV,  4. 

Default  motion  to  open,  abandonment 
See  Default  HI*  3. 

Homestead,  abandonment  of.  See  Home- 
steads, VII. 

Mining  claim,  abandonment  of.  See 
Mines  and  Mining,  II. 

Resolution  for  sewer,  abandonment  of. 
See  Municipal  Corporations,  69. 

Street  contract,  abandonment  of,  propor- 
tional assessment    See  Streets,  97. 

Trust  abandonment  of.  See  Trusts  and 
Trustees,  86. 

What  constitutes.     See  Default  23. 

Burden  of  proof  of.  See  Mines  and  Min- 
ing, 6. 

Implied  finding  on.    See  Default,  22. 

ABATEMENT. 

Nuisances,  abatement  of.  See  Nuisances, 
5  et  seq. 

Estate,  proceedings  to  set  apart,  abate- 
ment by  death.  See  Estates  of  Deceased 
Persons,  7. 

Judgment  of  dismissal,  whether  supports 
plea  In  abatement    See  Dismissal,  Y. 

Plea  of  prior  action  pending,  where  dis- 
missal ordered  but  not  entered.  See  Dis- 
missal, 16. 

Quo  warranto  proceedings  not  abated  be- 
cause office  has  ceased.  See  Offices  and  Offi- 
cers, 90. 

8ale  of  franchise,  effect  of  substitute  of 
new  act    See  Franchises,  3. 


ABBREVIATIONS. 
Use  of.    See  Taxation,  41. 

ABDUCTION. 
See  Criminal  Law,  X,  1. 

Husband,  abduction  of,  from  wife.  See 
Married  Women,  4  et  seq. 

ABSENCE. 

Performance  by  vendee  not  excused  by 
absence  of  vendor,  when.  See  Vendor  and 
Vendee,  16,  16. 

ABSENT  HEIRS. 
See  Estates  of  Deceased  Persons,  IV,  1. 

ABSTRACT. 

Of  record,  admissibility  of  schedule  of 
rates  to  show  value  of  services  In  procuring. 
See  Agency,  III,  1. 

Of  title,  expenses  of  agent  in  procuring, 
reimbursement  for.    See  Agency,  III,  1. 

ABSTRACT  INSTRUCTIONS. 
See  Instructions,  II. 

ABSTRACT  QUESTIONS. 

Dismissal  of  appeal  presenting.  See  Ap- 
peals, IX,  2. 

ACCEPTANCE. 

Benefits  under  contract,  acceptance  of  as 
a  ratification.    See  Contracts,  VII. 

Guaranty,  acceptance  of.    See  Guaranty,  I. 

Implied.     See  Dedication,  17. 

Refusal  to  accept  part  of  goods.  See  Sales, 
III. 

Performance,  acceptance  of.  See  Con- 
tracts, IV,  3. 

Trusts,  acceptance  of.  See  Trusts  and 
Trustees,  II,  3. 
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ACCEPTED  STREETS-ACCOUNTS. 


ACCEPTED  STREETS. 

Repair  or  improvement  of.  See  Streets, 
IX,  2. 

ACCESSARIES. 

See  Criminal  Law,  V. 

ACCESSION. 

Increase  or  commingling  of  property.  See 
Mortgages,  XIX,  3. 

Mingling  funds  by  executor.  See  Execu- 
tors and  Administrators,  VIII,  4,  b. 

Commingling  trust  funds.  See  Trusts  and 
Trustees,  X. 

Receiver  commingling  funds,  liability  of. 
See  Receivers,  28. 

Mingling  of  funds  by  bank,  effect  of.  See 
Banks  and  Banking,  22  et  seq. 

Whether  Increase  covered  by  chattel  mort- 
gages.   See  Mortgages,  XIX,  3. 

Increase  and  substitution  on  mortgage. 
See  Mortgages,  203,  204. 

ACCIDENT. 

Inevitable,  no  recovery  can  be  had  for. 
See  Negligence,  46. 

Death  from,  is  not  death  from  natural 
causes.    See  Police,  5. 

ACCIDENT  INSURANCE. 
See  Insurance,  IV. 

ACCOMMODATION  NOTES. 
See   Bills  and  Notes,   III. 

ACCOMPLICES. 
See  Criminal  Law,  V. 

Testimony  of.  See  Criminal  Law,  IX, 
5,  m. 

Corroboration  of.  See  Criminal  Law,  IX, 
5,  m. 

Instructions  as  to.  See  Criminal  Law.  IX, 
8,  J. 

ACCORD  AND  SATISFACTION. 

What  is  not.    See  Mines  and  Mining,  22. 

Parol  evidence  affecting  release  or  receipt. 
See  Evidence,  66. 

Release.    See  Release. 

1.  In  an  action  by  the  assignee  of  an  in- 
solvent debtor  to  recover  money  paid  by  the 
Insolvent  debtor  to  stockbrokers  under  a  void 
contract  for  the  purchase  and  sale  of  stocks 
on  margin,  evidence  of  a  mere  settlement 
and  receipt  in  full  of  the  balance  of  the 
stock  account,  consisting  of  the  dealings  un- 
der the  contract  for  the  purchase  and  sale  of 
the  stocks  upon  a  margin,  upon  the  assump- 
tion that  those  dealings  were  regular  and  le- 
gal, without  proof  of  any  agreement  to  set- 
tle any  claim  for  the  recovery  of  the  money 
illegally  paid  under  the  void  contract,  or 
that  such  claim  was  known  or  considered, 
or  referred  to  in  any  manner  upon  the  set- 
tlement, does  not  sustain  a  defense  of  ac- 
cord and  satisfaction  of  the  claim  sued  upon. 
(Rued  v.  Cooper,  119  Cal.  463.) 


2.  In  such  an  action  it  is  error  to  refuse  to 
permit  the  insolvent  debtor  to  answer  a  ques- 
tion as  to  whether  he  knew  of  any  law  au- 
thorising the  recovery  of  money  paid  in  on 
margin  stock  transactions  at  the  time  of 
signing  the  receipt  In  full  of  the  balance  of 
stock  account;  nor  is  It  &  valid  objection  to 
such  question  that  the  witness  was  pre- 
sumed to  know  the  law,  and  could  not  be  ex- 
cused for  Ignorance  of  it  (Rued  v.  Cooper, 
119  Cal.  463.) 

ACCOUNT  BOOKS. 
As  evidence.     See  Evidence,  II,  1. 

ACCOUNTING. 
See  Accounts. 

ACCOUNTS. 

Actions  on  account,  limitation  of.  See 
Statute  of  Limitations,  IT,  5. 

Action  against  executor  on  account,  com- 
petency of  witness.    See  Witnesses,  3. 

Assignee  in  insolvency,  accounting  by.  See 
Bankruptcy  and  Insolvency,  VII,  5. 

Receiver,  accounting  by.  See  Receivers, 
V. 

Court  cannot  order  an  accounting  against 
an  assignor  in  favor  of  a  prior  assignee, 
where.    See  Assignment  of  Contracts,  4. 

Receiver  held  to  accounting  without  sepa- 
rate action  in  equity,  when.  See  Bank- 
ruptcy and  Insolvency,  36. 

Illegal  partnership,  no  accounting  can  be 
had  by  either  partner.    See  Contracts,  21. 

Real  estate  agent  is  entitled  to  accounting 
of  profits,  when.    See  Agency,  88. 

Partnership  accounting.  See  Partnership, 
VII. 

Trustee,  accounting  by.  See  Trusts  and 
Trustees,  XI. 

Executor  or  administrator,  accounting  by. 
See  Executors  and  Administrators.  VIII. 

Guardian,  accounting  by.  See  Guardian 
and  Ward,  IV. 

Tender  in  suit  for.    See  Tender. 

Equity  has  Jurisdiction  of  suit  for  account- 
ing although  property  out  of  state.  See  Ju- 
risdiction, 9. 

Jurisdiction  of  equity  to  compel  account- 
ing against  sureties  of  executor.  See  Execu- 
tors and  Administrators,  XII. 

Mutual,  open,  and  running  account,  what 
is  not.    See  Statute  of  Limitations,  24. 

Vouchers.  See  Executors  and  Administra- 
tors, VIII,  5. 

Running,  application  of  payments  on.  See 
Payment,  9. 

Assignment  of.  See  Assignment  of  Con- 
tracts, 2  et  seq. 

Complaint  need  not  set  forth  items.  See 
Assumpsit,  7. 

Amendment  that  note  sued  on  was  for  a 
balance  due  on  open,  mutual,  and  running 
account.    See  Corporations,  33. 

Waiver  of  nonjoinder.  See  Trusts  and 
Trustees,  61. 

Action  on,  evidence  of  motive  in  bringing 
suit  Is  inadmissible.    See  Evidence,  77. 
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ACCOUNTS. 


Instruction  that  one  not  bound  by  account, 
even  if  not  objected  to,  is  error.  See  In- 
structions, 26. 

Bills  of  particulars.  See  Bills  of  Particu- 
lars. 

Order  settling  accounts,  amendment  of. 
See  Trusts  and  Trustees,  62. 

Conclusiveness  of  order  settling.  See 
Trusts  and  Trustees,  63. 

Conclusiveness  of  judgment  in  accounting. 
See  Trusts  and  Trustees.  61. 

Conclusiveness  of  settlement  of  account 
See  Executors  and  Administrators,  VIII,  7. 

1.  If  a  plaintiff  has  a  cause  of  action  of 
which  the  superior  court  has  jurisdiction, 
and  it  Is  necessary  to  have  an  accounting 
to  determine  his  rights,  such  accounting  may 
be  had  in  that  court,  regardless  of  whether 
the  facts  would  have  given  jurisdiction  to  a 
court  of  equity.  The  superior  courts  afford 
the  remedies  to  which  the  facts  may  show 
the  parties  entitled,  whether  legal  or  equita- 
ble.  (Coward  v.  Clanton,  122  Cal.  451.) 

2.  It  is  not  error,  in  settling  the  mutual 
accounts  of  the  parties  of  long  standing  to 
allow  evidence  of  transactions  occurring 
more  than  two  years  before  the  commence- 
ment of  the  action,  where  it  appears  that 
the  amount  of  the  claim  allowed  accrued 
within  two  years'  limitation,  and  no  error 
or  injury  resulted  in  the  statement  of  the 
account.  (Jackson  v.  Puget  Sound  Lumber 
Co.,  123  Cal.  97.) 

3.  In  an  action  against  the  executor  of  a 
deceased  person  to  recover  the  balance  due 
on  a  mutual,  open,  and  current  account  be- 
tween the  plaintiff  and  the  deceased,  an 
Itemized  statement  of  which  had  been  pre- 
sented to,  the  executor,  upon  an  objection 
taken  to  evidence  of  the  value  of  services  of 
the  plaintiff  included  in  the  account,  upon  the 
ground  that  it  was  not  germane  to  any  issue, 
for  the  reason  that  the  complaint,  though 
alleging  that  the  work  was  done  under  an 
agreement  to  pay  what  the  services  were 
reasonably  worth,  did  not  allege  their  value, 
it  was  error  not  to  permit  the  plaintiff  to 
amend  the  complaint  so  as  to  state  the  val- 
ue of  the  services,  and  to  persist  in  exclud- 
ing all  evidence  thereof.  (Cowdery  v.  Mc- 
Chesney,  124  Cal.  363.) 

4.  The  court  cannot  properly  require  the 
account  to  be  proved  before  allowing  the 
plaintiff  to  prove  the  items  thereof.  The 
only  way  in  which  an  account  can  ordinar- 
ily be  proved  is  to  establish  Us  several  items. 
(Cowdery  v.  McChesney,  124  Cal.  363.) 

5.  The  oral  testimony  of  persons  having 
personal  knowledge  of  the  transactions  in- 
volved in  the  items  of  an  account  is  the  best 
evidence  of  such  items,  if  they  do  not  re- 
sult from  a  written  contract  and  is  primary 
evidence  thereof,  notwithstanding  the  exist- 
ence of  books  of  account  showing  them. 
Such  books  of  account  are  only  secondary 
and  supplemental  proof  of  the  items.  (Cow- 
dery v.  McChesney,  124  Cal.  363.) 

6.  Where  several  mining  claims  and  parts 
of  claims  were  sold  together,  and  a  dispute 
arose  as  to  the  respective  interests  of  the  co- 
owners  of  the  claims,  and  as  to  the  disposi- 


tion to  be  made  of  the  proceeds  of  the  sale, 
and  also  as  te  items  of  expense  incurred, 
which  disputes  were  finally  settled  and  ad- 
justed, and  the  money  distributed,  upon  a 
full  accounting  had,  and  compromise  made, 
between  them,  with  full  knowledge  of  all 
the  facts,  such  settlement  cannot  be  set  aside 
at  the  will  of  either  party,  but  only  upon  a 
showing  of  fraud,  mistake,  or  undue  influ- 
ence, and,  where  no  such  showing  is  made, 
the  plaintiff,  in  an  action  to  set  aside  the 
settlement  and  to  open  up  the  account  is 
properly  nonsuited.  (Downing  v.  Murray, 
113  Cal.  455.) 

7.  The  agreement  between  the  parties  to 
an  account  stated,  that  all  the  items  therein 
are  true,  need  not  be  express,  but  may  be  im- 
plied from  circumstances,  such  as  the  send- 
ing of  the  account  from  one  to  the  other, 
who  makes  no  objection  thereto  within  a 
reasonable  time.  (Mayberry  v.  Cook,  121 
Cal.  588.) 

8.  The  general  rule  that  where  a  statement 
of  account  of  past  transactions  is  delivered 
to  a  debtor  or  creditor,  his  retaining  it  with- 
out objection  is,  as  to  such  past  transaction, 
merely  an  item  of  evidence,  more  or  less  con- 
clusive, according  to  circumstances,  does  not 
control  where  the  statement  of  account  is 
rendered  monthly  by  an  employer  to  his  em- 
ployee, and  shows  the  rate  of  compensation 
per  month  allowed  to  such  employee;  but  the 
question  in  such  case  is  one  of  estoppel 
based  upon  the  silence  of  the  employee  when 
he  ought  to  have  spoken,  leading  the  employ- 
er to  believe  that  the  rate  of  compensation 
stated  in  the  account  was  agreed  to,  and  to 
act  upon  such  belief.  (Shade  v.  Sisson  Mill  & 
L.  Co.,  115  Cal.  357.) 

9.  Where  a  person  is  employed  by  the 
month  under  an  express  contract  for  a  fixed 
salary  or  wage,  or  under  an  implied  contract 
for  the  reasonable  value  of  his  services,  and 
the  employer  delivers  to  the  employee,  at 
the  end  of  each  successive  month,  a  state- 
ment of  his  account  showing  the  time  em- 
ployed, and  the  rate  of  wages,  or  salary,  al- 
lowed, and  especially  where,  upon  the  face 
of  the  account,  is  indorsed  an  express  re- 
quest that  the  employee  will  examine  it  and 
give  immediate  notice  of  any  error,  the  fail- 
ure to  object  to  the  account  within  a  reason- 
able time  Is  a  deliberate  admission  that  the 
rate  of  compensation  stated  in  the  account 
is  agreed  upon,  and  that  the  employment  is 
to  be  continued  upon  the  same  terms  until 
there  is  a  new  agreement;  and  the  employer 
must  be  deemed  to  have  acted  upon  such  ad- 
mission, as  otherwise  he  would  be  deprived 
of  his  option  to  terminate  the  employment 
upon  notice  that  more  is  expected  than  he 
has  offered  to  pay,  and  the  employee  is  es- 
topped to  claim  a  higher  rate  than  that  so 
agreed  upon.  (Shade  v.  Sisson  Mill  &  L.  Co., 
115  Cal.  357.) 

Statement  of  account.  See  Banks  and 
Banking,  V. 

Statement  of,  admissibility  of.  See  Banks 
and  Banking.  18. 

Instruction  as  to  account  stated  is  properly 
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ACCOUNT  STATED— ACKNOWLEDGMENTS. 


rejected  as  inapplicable  to  evidence,  when. 
See  Instructions,  5. 

Liability  of  directors  for  failure  to  post 
monthly  accounts.  See  Mines  and  Mining, 
26  et  seq.  *' 

ACCOUNT  STATED. 
See  Accounts. 

ACCUMULATIONS. 
See  Trusts  and  Trustees,  IX. 

ACCUSATION. 

Assessor,  accusation  against  See  Taxa- 
tion, XV. 

ACKNOWLEDGMENT. 
Of  debt.    See  Statute  of  Limitations,  VII. 

ACKNOWLEDGMENTS. 

1.  The  act  ef  a  notary  In  taking  an  ac- 
knowledgment of  an  instrument  is  minis- 
terial, and  not  judicial,  in  its  nature.  (Bank 
of  Woodland  v.  Oberhaus,  125  Cal.  320.) 

2.  Notaries  public  are  not  disqualified  by 
reason  merely  of  being  agents  of  the  parties 
to  the  instruments  to  be  acknowledged,  if 
they  are  not  pecuniarily  interested  in  the 
transaction.  (Bank  of  Woodland  v.  Ober- 
haus, 125  Cal.  320.) 

3.  The  acknowledgment  of  a  mortgage  to 
a  bank  before  a  notary  who  was  cashier  of 
the  bank  is  not  for  that  reason  alone  invalid, 
if  it  appears  that  the  cashier  had  no  inter- 
est in  the  bank  or  in  its  property,  but  was  a 
mere  salaried  officer,  and  that  his  position 
as  notary  was  distinct  from  his  position  as 
cashier,  and  that  the  fees  received  by  him 
as  notary  belonged  to  him  individually,  and 
not  to  the  bank.  (Bank  of  Woodland  v. 
Oberhaus,  125  Cal.  320.) 

4.  Though  the  grantee  in  a  deed  cannot 
take  and  certify  the  acknowledgment  of  his 
grantor,  and  if  he  does  so  the  certificate  of 
acknowledgment  as  to  him  Is  void,  yet 
where  there  are  several  grantees,  each  tak- 
ing a  separate  and  defined  interest,  the  deed 
is  to  be  treated  as  if  made  separately  to 
each  grantee,  and  an  acknowledgment  be- 
fore one  of  the  grantees  is  good  and  suffi- 
cient to  prove  the  execution  of  the  deed  as 
to  all  of  them  except  the  party  taking  it 
(Murray  v.  Tulare  Irrigation  Co.,  120  Cal. 
311.) 

5.  An  acknowledgment  of  a  mortgage 
made  before  a  notary  public  bearing  the 
same  Identical  name  with  that  of  the  mort- 
gagee, and  made  in  the  county  of  the  resi- 
dence of  both  parties,  must  be  presumed, 
from  the  identity  of  name,  to  have  been 
taken  before  the  mortgagee  as  a  notary  pub- 
He,  in  the  absence  of  proof  to  the  contrary; 
and  an  acknowledgment  so  taken  is  void, 
and  does  not  authorize  any  record  of  the 
mortgage,  and  the  record  thereof,  does  not 
Impart  constructive  notice  to  third  parties 
of  the  rights  of  the  mortgagee.  (Lee  v. 
Murphy,  119  Cal.  364.) 


6.  The  amendments  of  the  Civil  Cod* 
made  In  1891,  leaving  section  1093  of  that 
code  standing  with  meaningless  references 
to  repealed  sections,  did  not  operate  to  re- 
peal the  whole  of  that  section  by  implica- 
tion; but  that  section,  omitting  the  refer- 
ences, is  to  be  construed  with  section  1187  of 
the  Civil  Code,  as  amended  in  1891,  and  as 
still  requiring  the  acknowledgment  of  a 
married  woman  to  an  Instrument  of  convey- 
ance of  her  separate  real  estate.  (Loupe  v. 
Smith,  123  Cal.  491.) 

7.  A  specific  performance  cannot  be  en- 
forced of  an  unacknowledged  contract  of  a 
married  woman  to  convey  her  separate  real 
estate  when  such  contract  was  made  at  a 
time  when  an  acknowledgment  was  required 
to  a  conveyance  of  her  real  estate.  (Loupe 
v.  Smith,  123  Cal.  491.) 

Specific  performance  of  unacknowledged 
agreement  by  married  woman.  See  Married 
Women,  7. 

8.  No  action  will  lie  against  a  married 
woman  for  damages  for  breach  of  her  unac- 
knowledged contract  made  in  the  year  1894 
to  convey  her  separate  real  estate.  Section 
158  of  the  Civil  Code,  providing  for  the 
wife's  ability  to  contract,  did  not  affect  the 
requirement  of  an  acknowledgment  by  her 
of  an  Instrument  affecting  her  real  estate, 
so  long  as  that  requirement  survived,  and 
a  contract  by  a  married  woman  to  convey 
her  real  property,  made  after  the  amend- 
ments of  1891  to  the  Civil  Code,  and  prior 
to  the  amendments  of  1895,  was  invalid  for 
every  purpose.  (Loupe  v.  Smith,  123  Cal. 
491.) 

9.  In  an  action  to  correct  a  defective  cer- 
tificate of  acknowledgment  of  a  deed  by  a 
married  woman,  where  the  complaint  sets 
forth  the  conveyance,  and  its  proper  ac- 
knowledgment to  the  notary,  and  alleges 
that  the  notary,  in  affixing  his  certificate, 
omitted  to  certify  therein  "that,  upon  ex- 
amination without  the  hearing  of  her  hus- 
band, he  had  made  her  acquainted  with  the 
contents  of  the  said  deed,  but  used  for  his  ac- 
knowledgment a  blank  form  appropriate  to 
certifying  the  acknowledgment  of  an  unmar- 
ried woman,"  and  the  answer  takes  issue 
upon  the  averments  of  the  complaint,  and 
evidence  was  received  without  objection 
which  supports  a  finding  that  the  deed  was 
properly  executed  and  acknowledged,  but 
that  the  notary  in  affixing  his  certificate 
"omitted  to  certify  therein  that,  upon  exam- 
ination without  the  hearing  of  her  husband, 
the  said  notary  had  made  her  acquainted 
with  the  contents  of  the  said  deed,  and  that 
thereupon  she  acknowledged  to  him  that  she 
executed  the  same,  and  that  she  did  not 
wish  to  retract  said  execution,"  the  court  is 
authorized  to  have  the  certificate  corrected 
in  accordance  with  the  findings,  including 
the  acknowledgment  that  she  did  not  wish 
to  retract  said  execution,  although  not  spe- 
cifically pleaded  in  the  complaint.  (Poledori 
v.  Newman,  116  Cal.  375.) 

Evidence  as  to  oral  acknowledgment  by 
notary  not  admissible.    See  Evidence,  2. 


ACQUIESCENCE-ADMIRALTY. 


False  certification  by  notary,  damages  for. 
Bee  Notaries. 

Action  to  correct  defective.  See  Judg- 
ments, 8. 

By  married  woman,  presumption  that  she 
was  examined  separate  and  apart.  See 
Trusts  and  Trustees,  15. 

ACQUIESCENCE. 

What  acts  amount  to.    See  Insurance,  65. 

Error  resulting  from,  cannot  be  com- 
plained of.    See  Estoppel,  3. 

Fraud,  acquiescence  in.    See  Fraud,  II. 

Effect  of.    See  Boundaries,  8. 

Effect  of,  on  rights  under  contract  See 
Watercourses.  34. 

Temporary,  effect  of  on  rights  under  con- 
tract.   See  Watercourses,  37. 

ACQUITTAL. 

Directing  jury  to  acquit.  See  Criminal 
Law,  IX,  9. 

ACTIONS. 

Particular  actions.    See  Particular  Title. 

Nature  of,  how  determined.    See  Venue,  6. 

At  law,  what  are.    See  Jury  and  Jurors,  1. 

Mandamus  is  in  nature  of  action  at  law. 
See  Mandamus,  8. 

Civil  case,  contest  of  will  is.    See  Wills,  33. 

Distinction  between,  and  special  proceed- 
ing.   See  Special  Proceedings. 

Contest  to  revoke  probate  is  special  pro- 
ceeding, and  not  an  action.    See  Wills,  42. 

Personal  and  not  real,  action  for  removal 
of  trustee  is.    See  Venue,  3. 

Joint  declarations  of  one  defendant  as  evi- 
dence.   See  Libel,  9. 

Single  cause  of  action,  what  is.  See  Su- 
pervisors, 24. 

Joint,    for    negligence.    See     Negligence, 

in,  i. 

Ex  turpi  causa  non  oritur  actio.  See 
Restraint  of  Trade.  12. 

Title  of.    See  Attachments,  7. 

Form  of,  cannot  affect  real  rights.  See 
Rescission  of  Contracts,  16. 

Amendment  changing  action.  See  Plead- 
ing and  Practice,  V,  4. 

Premature,  what  action  is.  See  Guaranty, 
23. 

Judicial  notice  of  commencement  of.  See 
Judicial  Notice,  12. 

Multiplicity  of,  enjoining.  See  Injunc- 
tions, 1&  14. 

State,  actions  against.    See  State. 

Evidence  of  motive  in  bringing,  is  inadmis- 
sible.   See  Evidence,  77. 

Shareholder  suing  directors  of  insolvent 
national  bank,  right  of,  to  control  litigation. 
See  Banks  and  Banking,  53. 

Superior  court  may  enjoin  action  in  jus- 
tice's court,  when.    See  Injunctions,  15. 

Appearance.    See  Appearance. 

Arrest  in.    See  Arrest. 

Removal    of    causes.    See     Removal    of 

Possession  pending  suits.  See  Adverse 
Possession,  I.  4. 

Death  pending  presentation  of  claim.  See 
Estates  of  Deeeateed  Persons,  47. 


1.  An  action  is  deemed  to  be  pending  un- 
til its  final  determination  upon  appeal,  un- 
less the  judgment  Is  sooner  satisfied;  and 
when  a  default  judgment  rendered  against 
the  decedent  in  his  lifetime  was  finally  va- 
cated as  the  result  of  an  appeal  by  the  ad- 
ministratrix from  an  order  refusing  to  va- 
cate It  the  action  remains  pending,  and  the 
claim  of  the  plaintiff  must  be  presented  to 
the  administratrix.  (Vermont  Marble  Co.  v. 
Black,  123  Cal.  21.) 

2.  A  judgment  against  a  deceased  person, 
upon  which  an  execution  was  issued,  and 
property  of  the  estate  sold  under  execution, 
the  proceeds  of  which  were  paid  into  court, 
pending  an  appeal  by  the  administratrix,  to 
await  the  final  termination  of  the  action,  is 
not  satisfied  so  as  to  terminate  the  action, 
within  the  meaning  of  section  1049  of  the 
Code  of  Civil  Procedure.  (Vermont  Marble 
Co.  v.  Black,  123  Cal.  21.) 

ADDITIONAL  WORK. 
See  cross-references  under  Extra  Work. 

ADJOINING  OWNERS. 
See  Party- Walls. 

Contract  to  give  adjoining  owner  right  to 
water  through  ditch,  construction  of.  and 
rights  under.    See  Watercourses,  VI,  3. 

Rights  of  owners  of  nonriparian  land  con- 
tiguous to  riparian  lands.  See  Water- 
courses, VI. 

ADJOURNMENT. 

See  Continuance. 

Effect  of,  where  notice  of  a  hearing  was 
for  a  stated  hour.    See  Streets,  102. 

Of  election  contests,  power  of  court.  See 
Elections,  31. 

ADJUDICATIONS. 
See  Judgments. 


ADMINISTRATION. 

See  Estates  of  Deceased  Persons; 
tors  and  Administrators. 


Execu- 


Wills.    See  Wills. 

Probate  courts.    See  Probate  Courts. 

ADMINISTRATORS   DE  BONIS  NON. 
See  Executors  and  Administrators,  XIII. 

ADMINISTRATORS     WITH    WILL     AN- 
NEXED. 

See  Executors  and  Administrators,  XIII. 

ADMIRALTY. 

See  Shipping. 

A  libel  of  a  vessel  in  admiralty,  where  the 
proceeding  is  in  rem,  is  only  a  conclusive  ad- 
judication of  ownership  as  against  persons 
actually  interested  in  the  vessel;  and  no  one 
can  be  adjudged  to  be  a  part  owner  of  the 
vessel  who  has  not  appeared  and  asserted 
ownership  or  other  interest  therein.    A  copy 
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ADMISSIONS— ADVERSE  POSSESSION,  I,  1-3. 


of  the  decree  In  such  a  proceeding  is  not  ad- 
missible to  prove  part  ownership  in  a  person 
not  so  appearing.  (Moynihan  v.  Drobaz,  124 
Gal.  212.) 

Power  of  district  court  over  proceeds  of 
sale  in.    See  Federal  Practice. 

ADMISSIONS. 

By  failure  to  deny  contract  set  out.  See 
Pleading  and  Practice,  13;  Pledges,  20. 

Answer,  allegations  of,  when  an  admis- 
sion.   See  Partnership,  35. 

In  answer  of  one  defendant,  effect  of.  See 
Malicious  Prosecution,  11. 

Genuineness  of  note,  admission  of  does  not 
admit  it  is  a  corporation  note.  See  Corpora- 
tions, 75. 

Failure  to  deny  contract  set  out  in  plead- 
ing, admissions  by.    See  Contracts,  43,  44. 

Inconsistent  defense,  effect  of  admission 
in.    See  Pleading  and  Practice,  19. 

Nonsuit,  motion  for,  what  admits.  See 
Nonsuit,  5. 

Evidence,   admissions  as.    See  Evidence, 

II,  2. 

Defendant,  admissibility  of  admissions  of. 
See  Criminal  Law,  IX,  5.  j. 

Of  defendant.  See  Criminal  Law.  XI,  21, 
c,  B. 

Prior  conviction,  admission  of.  See  Crim- 
inal Law,  VIII,  1. 

Findings  on  admitted  facts  are  not  neces- 
sary.   See  Findings,  1. 

ADULTERY. 

■ 

Wife's,  does  not  bar  right  to  letters.  See 
Executors  and  Administrators,  6. 

ADVERSE  CLAIMS. 

See  Quieting  Title. 

Action  to  determine  adverse  claims  to 
public  lands.    See  Findings,  22. 

ADVERSE  PARTIES. 

Who  are.    See  Appeals,  V,  1,  b;  Eminent 
Domain,  6. 
Who  to  be  served.    See  New  Trial.  44-46. 

ADVERSE  POSSESSION. 

I.  What  Constitutes. 

1.  Improvement  and  Inclosure. 

2.  Color  of  Title. 

3.  Payment  of  Taxes. 

4.  Interruption  of;  Possession  Pend- 

ing Suit;  Tacking  Possessions. 

II.  Between  Particular  Persons;  In  What 
Property  may  be  Had. 

III.  Effect  of. 

I.  What  Constitutes. 

1.  Improvement  and  Inclosure. 

1.  Tide  lands  may  be  said  to  be  usually 
improved  within  the  meaning  of  section  325 
of  the  Code  of  Civil  Procedure,  when  Im- 
proved as  similar  property  is  improved,  and 
an  improvement  thereof  does  not  necessarily 


mean  structures  or  buildings  thereon;  but  a 
requested  instruction  to  the  effect  that  "an 
improvement  may  mean  to  employ  advan- 
tageously, or  to  enhance  Its  value,  or  to  oc- 
cupy for  a  beneficial  purpose  pursued  dur- 
ing occupation,"  is  too  broad,  and  is  properly 
rejected.    (Allen  v.  McKay,  120  Cal.  332.) 

2.  Boom  sticks  fastened  together  and  also 
fastened  to  piles,  surrounding  a  boom  on  all 
sides  continuously,  and  constituting  a  bound- 
ary and  inclosure  for  the  boom  sufficient  for 
all  of  the  purposes  to  which  the  same  was 
or  could  be  applied,  constitutes  a  substantial 
inclosure  of  tide  lands  within  the  meaning 
of  section  325  of  the  Code  of  Civil  Procedure. 
(Allen  v.  McKay.  120  Cal.  332.) 

3.  For  the  purposes  of  adverse  possession, 
and  the  invocation  of  the  statute  of  limita- 
tions, there  may  be  cleavage  of  corporeal 
real  estate  horizontally  as  well  as  vertically, 
and  a  prescriptive  title  to  a  building  may  be 
acquired  by  adverse  possession,  although  an- 
other person  may  have  title  to  the  support- 
ing land.  (Fairbanks  v.  S.  F.  &  N.  P.  Ry. 
Co.,  115  Cal.  5TO.) 

Adverse  possession  of  building.  See  post 
27. 

2.  Color  of  Title. 

4.  A  decree  of  distribution,  under  which 
defendants  entered  into  possession  and 
claimed  adversely,  even  if  not  regularly 
made  and  entered,  is  admissible  in  favor  of 
the  defendants,  as  showing  color  of  title,  un- 
der which  they  claimed  in  support  of  ad- 
verse possession.  (Brind  v.  Gregory,  122 
Cal.  480.) 

5.  Decrees  of  distribution  and  partition,  al- 
though erroneous  at  the  time  they  were  en- 
tered, may  be  the  foundation  for  the  acqui- 
sition under  them  of  title  by  adverse  posses- 
sion.   (Brind  v.  Gregory,  120  Cal.  640.; 

3.  Payment  of  Taxes. 

6.  Under  section  325  of  the  Code  of  Civil 
Procedure,  as  amended  May  31,  1878,  the 
payment  of  the  taxes  by  the  adverse  holder 
Is  a  necessary  element  in  the  establishment 
of  title  by  means  of  adverse  possession;  and 
a  payment  of  taxes  on  a  designated  parcel 
of  land  is  not  effectual  to  complete  a  pre- 
scriptive right  to  land  not  included  within 
that  designation.  (Eberhardt  v.  Coyne,  114 
Cal.  283.) 

7.  The  possession  of  the  administrator  of 
the  deceased  husband  could  not  confer  a  title 
by  prescription  as  against  mortgagees  claim- 
ing under  the  patent  to  the  widow  and  her 
heirs,  where  it  appears  that  such  mortgagees 
had  not  been  able  to  secure  the  legal  title  un- 
der foreclosure,  and  had  no  right  of  action 
to  recover  the  property,  and  that  the  admin- 
istrator neglected  to  pay  the  taxes  assessed, 
annually  upon  the  property,  and  allowed  it 
to  be  sold  to  the  state  for  delinquent  taxes. 
He  could  not  hold  adversely  during  the  years 
in  which  such  sales  for  delinquent  taxes 
were  allowed,  regardless  of  whether  the 
property  was  redeemed  from  the  state  while 
he  continued  in  possession  or  not.  (McDon- 
ald v.  McCoy,  121  Cal.  55.) 


ADVERSE  POSSESSION,  I,  4,  II. 


8.  The  Intention  of  the  legislature  in  re- 
quiring tli©  payment  of  all  taxes  "levied  and 
assessed"  upon  land  adversely  claimed  and 
possessed  continuously  for  five  years*  under 
the  terms  of  section  325  of  the  Code  of  Civil 
Procedure,  is  to  refer  to  the  act  of  the  super- 
visors in  making  the  levy,  and  the  act  of  the 
assessor  in  making  the  assessment,  and  to 
require  that  the  taxes  must  be  both  levied 
by  the  board  of  supervisors  and  assessed  by 
the  assessor  upon  the  land  during  the  period 
covered  by  the  adverse  possession  for  five 
years,  in  order  to  require  payment  of  them 
as  a  condition  of  such  adverse  possession; 
and  if  an  assessment  was  in  fact  made  by 
the  assessor  more  than  five  years  before  the 
commencement  of  an  action  to  recover  the 
possession,  the  fact  that  it  was  levied  within 
the  five  years  does  not  require  it  to  be  paid, 
and  if  a  tax  is  levied  after  the  expiration  of 
the  Ave  years,  the  fact  that  it  was  assessed 
within  the  five  years  does  not  require  the 
payment  in  order  to  complete  the  prescrip- 
tive title.  (Allen  v.  McKay  &  Co.,  120  Cal. 
332.) 

9.  One  who  has  held  actual  adverse  pos- 
session of  part  of  a  town  lot  originally  be- 
longing to  another,  for  the  full  period  pre- 
scribed by  the  statute  of  limitations,  ac- 
quires a  prescriptive  title  thereto  without  the 
payment  of  taxes  thereon,  if  no  valid  assess- 
ments have  been  levied  thereon;  and  where 
assessments  of  taxes  paid  by  the  former 
owner  of  the  lot  and  his  heirs  are  void  for 
want  of  a  proper  description  of  the  lot  in 
the  assessments,  such  payments  do  not  af- 
fect the  prescriptive  title.  (Harvey  v. 
Meyer,  117  Cal.  60.) 

10.  Where  there  is  no  evidence  in  the  rec- 
ord to  show  that  the  land  in  dispute  was  as- 
sessed to  anyone  but  the  defendant,  and  it 
fairly  appears  from  defendant's  testimony 
that  he  paid  all  taxes  assessed  and  levied 
thereon,  a  sufficient  compliance  is  shown 
with  the  statute  of  limitations  as  to  the  pay- 
ment of  taxes.  (Baldwin  v.  Durfee,  116  Cal. 
625.) 

11.  Where  the  taxes  upon  a  lot  were  as- 
sessed to  and  paid  by  the  legal  owner  of  the 
lot  the  lien  thereof  was  gone,  and  any  sub- 
sequent repayment  of  such  taxes  in  any  year 
by  an  occupant  of  the  lot  could  not  serve  to 
ground  or  maintain  an  adverse  possession  by 
such  occupant  under  section  325  of  the  Code 
of  Civil  Procedure.  (Carpenter  v.  Lewis,  119 
Cal.  18.) 

12.  A  person  holding  adverse  possession 
prior  to  May  31,  1878,  when  the  amendment 
of  the  code  took  effect,  might  add  his  prior 
adverse  possession  to  his  adverse  possession 
subsequent  to  that  date,  and  was  only  re- 
quired to  pay  taxes  levied  and  assessed  upon 
the  land  within  the  period  after  that  date, 
required  to  complete  the  statutory  period  of 
five  years.    (Allen  v.  McKay,  120  Cal.  332.) 

4.  Interruption  of;  Possession  Pending  Suit; 
Tacking  Possessions. 

Adverse  possession  pending  appeal.  See 
Writs  of  Assistance,  2. 


13t  Where  the  adverse  possession  of  an 
occupant  of  land  was  disturbed  and  intes- 
rupted  before  the  lapse  of  five  years  from 
its  commencement,  the  fact  that  possession 
was  recovered  by  him  within  five  years  after 
such  disturbance  is  not  sufficient  to  show*  a 
prescriptive  title  by  adverse  possession  dur- 
ing the  statutory  period  of  five  years.  (La- 
coste  v.  Eastland,  117  Cal.  673.) 

14.  Although,  in  a  general  sense,  one  who 
relies  upon  adverse  possession  by  an  inclos- 
ure  must  show  a  continuous  and  uninter- 
rupted possession  thereby,  for  the  term  of 
five  years,  yet  a  mere  temporary  destruction 
of  portions  of  the  inclosure,  during  flood 
times,  which  are  repaired  within  a  reason- 
able time  thereof,  does  not  break  the  contin- 
uity of  the  possession,,  nor  defeat  the  stat- 
ute of  limitations.  (Baldwin  v.  Durfee,  116 
Cal.  625.) 

15.  Where  an  action  of  ejectment  com- 
menced within  the  statutory  period  of  limi- 
tation, is  prosecuted  to  a  final  judgment  for 
the  plaintiff,  and  the  defendant  is  evicted  un- 
der a  writ  of  possession  Issued  thereunder, 
the  latter,  although  he  has  remained  in 
possession  during  the  pendency  of  the 
action,  and  five  years  have  elapsed  from 
the  time  at  which  he  first  took  posses- 
sion until  his  eviction,  does  not  acquire  a 
new  or  independent  title  by  prescription, 
which  either  he  or  his  grantee  can  after- 
ward enforce,  notwithstanding  his  eviction 
under  the  Judgment  in  ejectment  (Breon 
v.  Robrecht.  118  Cal.  460.) 

16.  During  the  pendency  of  the  action  of 
ejectment,  the  defendant  can  acquire  no  new 
rights  as  against  the  plaintiff  by  the  mere 
fact  that  he  remains  in  possession.  (Breon 
v.  Robrecht,  118  Cal.  460.) 

17.  Privity  of  estate  is  absolutely  neces- 
sary, in  order  that  various  periods  of  ad- 
verse possession  created  by  different  parties 
may  be  tacked  together.  (Allen  v.  McKay. 
120  CaL  332.) 

Possessions  before  and  after  statute  re- 
quiring payment  of  taxes  may  be  added, 
gee  ante,  12. 

II.  Between  Particular  Persons;    In  What 
Property  may  be  Had. 

Possession  of  wife  cannot  be  adverse  to 
husband  pending  appeal.  See  Writs  of  As- 
sistance, 2. 

Statute  of  limitations  does  not  apply  to 
streets  or  places  dedicated  to  public  use.  See 
Statute  of  Limitations,  & 

Property  dedicated  for  public  use  cannot 
be  acquired  by.  See  Statute  of  Limita- 
tions, 7. 

Mining  claim,  adverse  possession  of.    See 

Mines  and  Mining,  4. 

Mortgagee,  adverse  claim  by,  what  shows. 
See  Mortgages,  34. 

Adverse  possession  to  building,  although 
another  has  title  to  land.    See  ante.  3;  post, 

27. 

"*  18.  In  order  to  establish  adverse  posses- 
sion by  a  tenant  in  common  against  his  co- 
tenants,  clear  and  unequivocal  proof  is   re- 
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quired  of  hostile  intent  on  his  part  mani- 
fested to  oust  the  cotenants.  (Brown  v.  Mc- 
Kay, 125  Cal.  291.) 

19.  All  presumptions  of  law,  of  fact,  and 
of  good  morals  are  against  an  adverse  hold- 
ing by  a  father  who  became  tenant  in  com- 
mon with  his  sons  as  heirs  of  the  deceased 
wife  and  mother,  and  who  recognized  their 
title  by  becoming  guardian  of  their  estate 
and  maintained  friendly  relations  with  them 
until  death,  and  devised  his  interest  to  them 
in  one  parcel  of  the  inherited  realty.  (Brown 
v.  McKay,  125  GaL  291.) 

20.  The  mere  facts,  in  such  case,  that  the 
guardianship  was  never  settled,  and  that  the 
father  executed  a  lease  to  one  of  the  sons 
after  he  became  of  age,  of  another  parcel  of 
the  inherited  realty,  which  does  not  appear 
to  have  been  devised  by  the  father,  are  in- 
sufficient to  evince  a  hostile  intent  as  to 
such  parcel  or  to  establish  an  adverse  hold- 
ing thereof  by  the  father  as  against  the  sons. 
(Brown  v.  McKay,  125  Gal.  291.) 

21.  The  fact  that  after  the  execution  and 
delivery  of  the  deed  to  his  daughter,  the 
father  remained  upon  the  home  place,  occu- 
pying it  with  her,  did  not  constitute  an  ad- 
verse holding,  prior  to  the  time  when  he  as- 
sumed a  position  hostile  to  her  title.  (Reed 
v.  Smith,  125  Gal.  491.) 

22.  The  occupation  of  a  lot  by  one  of  the 
promoters  under  a  deed  from  the  corpora- 
tion conveying  him  only  the  right  to  the 
surface,  and  reserving  all  rights  for  mining 
purposes,  was  under  the  title  created  by  it, 
and  could  not  be  adverse,  but  was  an  ac- 
knowledgment of  the  ownership  and  right 
of  the  corporation.  (Scadden  Flat  O.  M.  Go. 
v.  Scadden,  121  Gal.  33.) 

23.  Evidence  of  an  occasional  working  of 
the  mine  by  the  promoters,  after  the  mill 
was  burned,  and  the  corporators  had  ceased 
to  work  the  mine,  which  working  was  not 
brought  to  the  knowledge  of  the  corporation, 
actual  or  presumed,  there  being  no  proof  of 
a  repudiation  of  the  rights  of  the  corpora- 
tion, by  word  or  act,  brought  home  to  it,  can- 
not establish  an  adverse  claim  in  their  fa- 
vor. (Scadden  Flat  G.  M.  Go.  v.  Scadden, 
121  Cal.  33.) 

24.  Tide  lands  patented  by  the  state  may 
be  acquired  by  adverse  possession  as  against 
the  patentee;  and  any  rights  of  the  United 
States  in  such  lands  are  unaffected  by  an 
action  between  the  patentee  from  the  state 
and  an  adverse  claimant,  and  need  not  be 
considered  for  any  purpose  in  such  action. 
(Allen  v.  McKay,  120  Gal.  332.) 

25.  The  fact  that  a  mortgagor  cannot 
maintain  ejectment  against  his  mortgagee  in 
possession  until  the  mortgage  debt  is  paid 
does  not  preclude  the  mortgagee  from  ac- 
quiring a  prescriptive  title  by  adverse  pos- 
session; and  where  the  mortgage  was  in  the 
form  of  a  deed  absolute  on  its  face,  and  it 
appears  that  subsequent  to  conditions  broken 
there  was  a  hostile  possession  of  the  mort- 
gagee under  claim  of  title  to  the  knowledge 
of  the  mortgagor,  for  more  than  five  years, 
a  prescriptive  title  is  acquired  by  the  mort- 
gagee, and  all  remedy  of  the  mortgagor,  and 


of  those  claiming  under  him,  Is  lost  by  lim- 
itation.   (Peshine  v.  Ord,  119  Cal.  311.) 

Mortgagor,  adverse  possession  by.  See 
Mortgages,  33. 

III.  Effect  of. 

New  title  by,  opposition  to  writ  of  assist- 
ance.   See  Writs  of  Assistance. 

Rights  acquired  by  adverse  user  lost  by 
disuse.    See  Easements,  10. 

26.  In  an  action  of  ejectment,  an  outstand- 
ing title  in  a  stranger  created  by  adverse 
possession,  which  is  barred  by  the  statute  of 
limitations,  is  not  such  a  present,  live,  ef- 
fective, outstanding  title  as  would  defeat 
the  plaintiffs  cause  of  action.  (Allen  v. 
McKay,  120  Gal.  332.) 

27.  Where  the  insured  building  originally 
belonged  to  the  owner  of  the  land  on 
which  it  stood,  who  conveyed  the  land 
to  the  defendant  by  deed  containing  a 
reservation  of  the  right  to  maintain  the 
building  with  the  privilege  of  ingress 
and  egress  from  the  same  over  the 
lands  conveyed,  and  whatever  transferable 
interest  thus  reserved  became  vested  in  the 
plaintiff,  and  plaintiff  and  his  grantor  with 
claim  of  title  held  undisturbed  possession  of 
the  building,  and  paid  all  taxes  thereon  for 
the  statutory  period  required  to  bar  an  ac- 
tion for  the  recovery  of  real  property,  the 
plaintiff  has  title  to  the  insured  building  by 
prescription,  and  it  is  immaterial  whether 
the  deed  be  construed  as  operating  to  re- 
serve a  mere  unassignable  interest  in  gross, 
or  operating  as  an  exception  of  a  profit  a 
prendre  which  might  be  assigned.  (Fair- 
banks v.  S.  F.  &  N.  P.  Ry.  Co.,  115  Cal.  579.) 

ADVERSE  TITLE. 

Claimant  of,  is  not  necessary  party  to  suit 
to  foreclose.    See  Mortgages,  103. 

ADVERSE  USER. 
Dedication  by.    See  Dedication,  II,  2. 

ADVOCATES. 

See  Attorney  and  Client 

AFFIDAVITS. 

Authority  to  administer  oath  is  question 
of  fact.    See  Criminal  Law,  583. 

Amendment  of  nunc  pro  tunc  without  no- 
tice.   See  Summons,  10. 

Annual  work,  affidavit  as  to.  See  Mines 
and  Mining.  8. 

Appeal,  unauthenticated  affidavit  on,  ef- 
fect of.    See  Appeals,  155,  156. 

Arrest  in  civil  action,  aflldavlt  for.  See 
Arrest 

Language  of  statute,  necessity  of  follow- 
ing.   See  Arrest,  2. 

Attachment,  affidavit  on.  See  Attach- 
ments, II. 

Attachment,  motion  to  dissolve,  affidavit 
on.    See  Injunctions,  28. 

Conflicting  affidavits,  presumption  as  to 
ruling.    See  Removal  of  Causes. 
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Counter,  as  to  chance  verdict.    See  Ver- 
dict, 3. 

Continuance,  affidavits  for.  See  Continu- 
ance. 

Execution  of  mortgage,  affidavits  denying. 
See  Mortgages,  XVIII,  4. 

Failure  to  deny  validity  of  contract  set 
forth.    See  Pleading  and  Practice,  13. 

False.    See  Criminal  Law,  X,  25,  a. 

Genuineness  of  note  sued  on,  affidavit  de- 
nying.   See  Bills  and  Notes,  VII,  2. 

Firm,  one  partner  may  make  affidavit  for 
the.    See  Mortgages,  190. 

Merits,  affidavit  on.    See  Default,  III,  1. 

Merits,  affidavit  of,  on  motion  to  vacate 
Judgment    See  Judgments,  73. 

Merits,  affidavit  of,  when  not  sufficient. 
See  Venue,  16. 

Order  of  examination,  affidavit  for  suffi- 
ciency of.    See  Supplementary  Proceedings. 

Publication,  affidavit  of,  sufficiency  of. 
See  Wills,  29,  30. 

Publication  of  summons,  affidavit  for. 
See  Summons,  IV. 

Fraudulent  affidavits  of  service  of  sum- 
mons, disbarment  of  attorney.  See  Attor- 
ney and  Client,  23. 

Service  of  summons,  affidavit  of,  when  in- 
sufficient.   See  Default,  2. 

Verdict,  Jurors,  affidavits  of  to  impeach  or 
sustain.    See  Jury  and  Jurors,  X. 

Verdict,  chance,  affidavits  as  to.  See  Ver- 
dict, 2,  3. 

On  motion  for  new  trial.  See  New  Trial, 
IV,  5. 

Becoming  functus  officio,  use  of.  See 
Bankruptcy  and  Insolvency,  65. 

AFFIRMANCE/ 

Order  granting  new  trial,  affirmance  of. 
8ee  Appeals,  XII,  7. 

AFFIRMATIVE  RELIEF. 

Dismissal  where  defendant  asks.  See 
Dismissal,  II. 

None  can  be  granted  when.  See  Judg- 
ments. 7. 

Answer  does  not  ask  when.  See  Dis- 
missal, 17. 

AFTER- ACQUIRED  TITLE. 

Will  not  sustain  replevin.  See  Replevin, 
2. 

Sale  under  execution  does  not  pass.  See 
Executions,  10.  • 

Does  not  pass  by  deed  of  son  pending  ad- 
ministration. See  Estates  of  Deceased  Per- 
sons, 117. 

Passes  to  purchaser  under  foreclosure. 
See  Mortgages,  169. 

AFTER-BORN  CHILDREN. 

Rights  of.  See  Estates  of  Deceased  Per- 
sons, 119. 

AGE. 

Of  prosecutrix  in  rape,  evidence  of.  See 
Criminal  Law,  XI,  21,  c.  E. 

Family  Bible,  admissibility  of  on  ques- 
tion of.    See  Evidence,  II,  2. 


AGENCY. 

I.  Who  are  Agents;  Creation  of  Agency; 

Evidence  of  Authority. 

II.  Powers  of  Agent 

1.  What  Acts  are  or  are  not  Within 

the  Authority  of  an  Agent 

2.  Delegation  of  Authority   by;   As- 

signment of   Claim   for   Collec- 
tion. 

3.  Ratification  of  Acts  of. 

III.  Mutual  Rights  and  Liabilities  Between 

Principal  and  Agent 

1.  Expenses  of  Agent  in  Procuring 

Abstract    of    Title,    Reimburse- 
ment for. 

2.  Compensation  of  Agent. 

a.  Certainty  and  Construction  of 

Contract;  Change  in  Terms; 
Evidence  to  Affect 

b.  Validity    of    Contract   under 

Statute  of  Frauds. 

c.  Commissions,    when    Earned, 

Time  of  Payment  of. 

d.  Where  Broker  Acts  as  Agent 

for  Both  Parties. 

e.  Action  for. 

3.  Agreement  to  Ship  and    Market 

Grapes  or   Raisins;  Rights  and 
Liabilities  under. 

IV.  Mutual     Rights    and    Liabilities    Be- 

tween  Principal  and  Third  Per- 
son. 

1.  Declarations  of  Agent;  Form  of 

Contract  by  Agent. 

2.  Fraud  or  Misconduct  of  Agent. 

3.  Limitations   upon    Authority    of, 

Effect  of. 

4.  Acts  within  Ostensible  Authority. 

5.  Undisclosed  Principals,  Liabilities 

of. 

Brokers.    See  Brokers. 

Factors.     See  Factors. 

Knowledge  of  agent  is  knowledge  of  prin- 
cipal.    See  Mortgages,  43. 

Agent  inducing  subscription  to  stock  by 
false  representations  not  liable  in  assump- 
sit.   See  Assumpsit,  6. 

Appointment  of  agent  as  administrator 
suspends  power.  See  Executors  and  Ad- 
ministrators, 12. 

Agency  terminates  with  death  of  donor. 
See  Gifts,  18. 

Death  of  principal  revokes  agency.  See 
Gifts,  11. 

Agent  cannot  claim  as  tenant  See  Land- 
lord and  Tenant,  4. 

Agent  is  presumed  to  know  the  law.  See 
Time,  8. 

Law  implies  promise  of  agent  to  pay  over 
money  received  for  principal.  See  Attach- 
ments, 14. 

Guaranty  of  payment  of  drafts  to  cover 
shipment,  liability  on.    See  Guaranty,  13. 

Extension  of  time  of  payment  by  agent 
See  Insurance,  I,  4,  a. 

Premium,  waiver  of  first  payment  of  by 
agent.    See  Insurance,  I,  4,  a. 

Note  or  check  given  to  agent  for  premium. 
See  Insurance,  I,  4,  b. 


10 


AGENCY,  I,  II,  1. 


Payment  of  premium  by  agent  See 
Agency,  I,  4,  b. 

I.  Who  are  Agents;  Creation  of  Agency;  Evi- 
dence of  Authority. 

Husband  as  wife's  agent.  See  Husband 
and  Wife,  I,  5. 

Contract  with  real  estate  agent  is  not  a 
partnership,  when.    See  Partnership,  2,  3. 

Receiver,  power  to  act  as  agent.  See  Re- 
ceivers, 17,  18. 

Assignment  may  be  made  by  agent  under 
verbal  authority.  See  Assignment  of  Con- 
tracts, 1. 

Conflicting  evidence  as  to  agency,  assump- 
tion that  agent  was  without  authority.  See 
post,  44. 

1.  Where  a  mine  which  had  been  bonded 
to  others,  was,  with  their  consent,  purchased 
In  his  own  name  by  a  broker  engaged  In 
buying  and  selling  mines,  who  took  a  deed 
to  himself,  paying  part  of  the  purchase 
money,  which  was  advanced  to  him  by  a 
third  party,  and  gave  his  individual  note  to 
the  vendor  for  the  remainder  of  the  pur- 
chase money,  the  purchase  having  been 
made  under  an  agreement  between  the  par- 
ties that  a  corporation  should  be  formed  to 
work  the  mine,  that  such  third  party  should 
hold  the  majority  of  the  stock,  and  should 
be  repaid  for  his  advances  with  interest  out 
of  the  profits  of  the  mine,  and  that  the 
holder  of  the  original  bond  and  the  pur- 
chaser of  the  mine  were  each  to  receive  a  cer- 
tain share  of  the  stock,  such  purchase  of  the 
mine  was  made  by  the  broker  as  a  prin- 
cipal, and  as  promoter  of  the  corporation, 
and  not  as  an  agent  for  the  party  advancing 
the  money,  and  such  party  is  not  liable  on 
the  note  as  an  undisclosed  principal.  (Krohn 
v.  Lambeth.  114  Cal.  302.) 

2.  Although  a  sale  of  personal  property 
by  an  agent  for  the  vendor  may  not  be  au- 
thorized by  a  written  power  of  attorney 
given  to  the  agent,  it  is  not  necessary  that 
the  authority  to  make  the  sale  should  be 
found  in  that  instrument,  nor  could  its  pro- 
visions limit  the  power  of  the  vendor  to  di- 
rect the  sale  in  other  modes;  and  the  court 
may  find  that  the  authority  of  the  agent  ex- 
isted in  fact  upon  testimony  to  that  effect. 
<  Williams  v.  Borgwardt  119  Cal.  80.) 

3.  Agency  and  the  extent  of  the  power  or 
an  agent,  are  questions  of  fact,  and  may  be 
established  by  parol  proof,  except  in  those 
cases  where  at  written  authorization  is  ex- 
pressly required  by  positive  law,  and  may 
also  be  established  by  circumstantial  evi- 
dence. (Bergtholdt  v.  Porter  Bros.,  114  Cal. 
681.) 

4.  Where  circumstantial  evidence  is  re- 
sorted to  for  the  purpose  of  establishing  an 
agency,  all  the  facts  and  circumstances 
showing  the  relation  of  the  parties,  and 
throwing  light  upon  the  character  of  such 
relation  are  admissible  in  evidence.  (Berg- 
tholdt v.  Porter  Bros.,  114  Cal.  681.) 

5.  Though  the  mere  declarations  of  a  per- 
son are  not  proof  that  he  is  agent  for  an- 
other, yet  it  is  proper  to  show  that  such  per- 


aao  dealt  with  third  partiea  a*  an  mwmed 
agent  of  another,  not  for  the  purpose  of 
proving  the  agency  or  its  extent,  but  to  snow 
that  such  third  parties  dealt  with  him  as  an 
agent,  and  not  as  a  principal  (Bergtaoldt  v. 
Porter  Bros.,  114  Oai  681.) 

6.  Although  the  declarations  of  ait  agent 
are  not  admissible  to  prove  the  fact  of 
agency,  or  the  extent  of  his  authority,  yet 
his  declarations,  at  the  time  of  employment 
of  the  services  of  counsel,  are  admissible  to 
show  that  counsel  were  employed  on  behalf 
of  the  principal,  and  not  for  himself  in  his 
individual  capacity.  (Swinnerton  v.  Argo- 
naut Land  and  Development  Co.,  112  Cal. 
375.) 

7.  Where  the  written  authority  and  in- 
structions from  the  vice-president  and  gen- 
eral managing  agent  of  the  corporation  to 
a  local  agent  to  put  the  sign  of  the  corpora- 
tion on  his  places  of  business,  and  to  desig- 
nate himself  as  its  agent  upon  such  signs, 
are  in  evidence,  proof  of  his  declarations 
that  he  was  putting  up  the  signs  by  direction 
of  the  vice-president,  are  of  no  moment. 
(Bergtholdt  v.  Porter  Bros*,  114  CaL  681.) 

8.  In  an  action  for  services-  alleged  to 
have  been  rendered  by  plaintiff  and  hi*  as- 
signor for  a  corporation  defendant,  evidence 
tending  to  show  that  the  corporation  recog- 
nized the  person  who  employed  the  services 
of  plaintiff  and  his  assignor,  as  its  local 
managing  agent  at  the  places  of  employ- 
ment, and  that  the  general  managing  agent 
of  the  corporation  authorized  and  permitted 
such  person  to  advertise  and  represent  him- 
self to  the  public  as  the  agent  for  the  cor- 
poration which  was  doing  business  at  those 
places,  is  sufficient  evidence  of  the  author- 
ity of  such  person,  actual  or  ostensible,  to 

•  employ  the  plaintiff  and  his  assignor  to  per- 
form services  necessary  for  the  conduct  of 
the  business  of  the  corporation  at  those 
places,  notwithstanding  a  substantial  con- 
flict in  the  evidence  as  to  the  existence  of 
such  authority.  (Bergtholdt  v.  Porter  Bros., 
114  Cal.  681.) 

Presumption  that  one  having  charge  of 
mine  is  agent  of  owner.  See  Mechanics' 
Liens,  27,  28. 

Evidence,  when  prima  facie  establishes 
ogency.    See  Mechanics'  Liens,  28. 

Authority  of  cashier  of  bank,  how  may  be 
proved.    See  Banks  and  Banking,  7. 

Power  of  real  estate  agent  cannot  be 
created  or  extended  by  parol.  See  Statute 
of  Frauds,  7. 

Admission  of  an  agency  in  an  answer 
superseded  by  an  amendment  is  not  compe- 
tent.   See  Evidence,  15. 

II.  Powers  of  Agent. 

1.  What  Acts  are  or  are  not  Within  the  Au- 
thority of  an  Agent. 

Power  to  collect  does  not  carry  power  to 
assign  for  collection.    See  Corporations,  127. 

Power  of  attorney  by  foreign  creditor,  au- 
thority under.  See  Assignment  for  the  Bene- 
fit of  Creditors,  5. 
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Attorney  with  power  to  mortgage  may 
mortgage  for  Ms  own  benefit,  when.  See 
Husband  and  Wife,  25. 

Authority  to  negotiate  bonds  includes 
right  to  pledge.    See  Railroads,  22. 

Written  contract  by  agent  in  his  own 
name,  admissibility  of  against  principal.  See 
post,  53. 

Form  of  contract  by  agent  See  post, 
IV,  1. 

Limitations  upon  authority,  effect  of.  See 
poet  IV,  3. 

Acts  within  ostensible  authority.  See  post, 
IT,  4. 

9.  An  agent  who  is  employed  by  the 
owner  or  consignor  of  goods  to  procure  them 
to  be  transported  by  a  common  carrier  has  a 
general  and  implied  authority  to  make  an 
agreement  with  the  carrier  as  to  the  terms 
upon  which  the  goods  are  to  be  transported. 
(California  Powder  Works  v.  Atlantic  etc.  S. 
R.  Co.,  113  Oal.  329.) 

10.  Where  a  drayman  whose  habitual 
duty  it  was  to  haul  gunpowder  to  a  depot 
for  shipment,  had  also  authority  to  ship  it 
for  the  powder  company  to  its  destination, 
such  drayman  had  authority  to  sign  a  ship- 
ping order  limiting  the  liability  of  the  rail- 
road company  against  loss  of  the  gunpowder 
by  fire,  and  where  such  shipping  order  con- 
formed to  the  requirements  of  section  2176 
of  the*  Civil  Code,  it  relieved  the  carrier  from 
liability  of  the  powder  company  from  any 
loss  by  fire,  not  resulting  from  the  negli- 
gence of  the  railroad  company.  (Cal.  Pow- 
der Works  v.  Atlantic  etc.  R.  R.  Co.,  113  Cal. 
329.) 

11.  A  power  of  attorney  authorizing  the 
agent  to  "superintend"  the  property  of  his 
principal,  and  to  "preserve,  manage,  sell, 
and  dispose  of  the  same,  and  also  to  locate 
millsites,  mining  claims,  and  water  rights, 
and  "to  manage,  work,  sell,  and  dispose  of 
them,"  does  not  authorize  him  to  give  a 
promissory  note  for  an  antecedent  obligation 
incurred  with  respect  to  such  property,  or  to 
secure  it  by  a  mortgage  thereon.  (Golinsky 
v.  Allison,  114  Cal.  458.) 

12.  It  cannot  be  inferred  that  an  agent  pos- 
sesses power  to  purchase  goods  from  the 
mere  fact  that  he  was  an  agent  to  represent 
the  partnership  or  the  corporation  in  some 
undefined  dealing  with  the  owner  regarding 
the  same.  (Mitrovich  v.  Fresno  Fruit  Pack- 
ing Co.,  123  CaL  379.) 

13.  Under  an  agency  to  lease  lands  and 
collect  rents,  the  agent  has  no  power  to  re- 
ceive in  payment  anything  but  money,  and  a 
credit  of  rent  on  account  of  the  personal 
debt  of  the  agent  to  the  lessees  does  not  bind 
the  principal,  nor  discharge  the  lessees  from 
their  obligation  to  pay  the  rent  in  money. 
(8tetson  v.  Brlggs,  114  Cal.  511.) 

14.  A  power  of  attorney  authorizing  the 
attorney  in  fact  to  sell,  transfer,  and  re- 
lease certain  mortgages  therein  specified, 
and  to  indorse  and  transfer  the  notes  there- 
by secured  and  to  sell  and  transfer  the 
claims  of  the  principal  for  said  notes  and 
mortgages  against  the  estate  of  the  deceased 
mortgagor,  and  to  receive  payment  of  said 


claims  and  give  acquittances  therefor,  con- 
fers only  a  power  to  sell  and  transfer  the 
title  to  the  securities  absolutely,  or,  if  not  so 
sold,  to  collect  them  from  the  estate  of  the 
deceased  mortgagor,  and  no  power  is  con- 
ferred thereby  to  hypothecate  the  mortgages 
as  security  for  borrowed  money,  and  such 
hypothecation,  being  in  excess  of  authority 
is  void,  and  vests  no  right  in  the  person  to 
whom  the  hypothecation  is  made.  (Hawx- 
hurst  v.  Rathgeb*  119  Cal.  531.) 

15.  Authority  conferred  upon  a  real  estate 
agent  and  notary  public  by  a  mortgagor  to 
negotiate  a  loan  for  five  hundred  dollars,  to 
pay  off  an  existing  mortgage  of  that  amount, 
and  to  deliver  another  note  and  mortgage 
for  the  same  amount  to  the  person  from 
whom  the  loan  should  be  secured,  does  not 
confer  actual  or  implied  or  ostensible  au- 
thority upon  such  agent  to  commit  the  crime 
of  forgery  by  fraudulently  altering  and  in- 
creasing the  amount  of  the  principal  and  in- 
terest of  the  new  note  and  mortgage  after 
their  execution,  and  prior  to  their  delivery, 
for  his  own  benefit,  in  order  that  he  might 
fraudulently  appropriate  an  excess  of  the 
principal  sum  obtained  from  the  mortgagee. 
(Walsh  v.  Hunt,  120  Cal.  46.) 

2.  Delegation  of  Authority  or  Assignment  of 
Claim  for  Collection  by. 

16.  General  power  given  to  an  agent  which 
is  based  upon  special  confidence  in  his  per- 
sonal ability  and  integrity,  cannot,  as  a  gen- 
eral rule,  be  delegated  by  the  agent  so  as  to 
bind  the  principal,  in  the  absence  of  au- 
thority, from  the  principal,  express  or  im- 
plied, to  make  such  delegation,  and  the  only 
exceptions  to  this  rule  are  those  enumerated 
In  section  2349  of  the  Civil  Code.  (Dingley 
v.  McDonald,  124  Cal.  682.) 

17.  An  authority  given  by  a  bank  to  its 
cashier  to  take  all  necessary  steps  that  he 
may  deem  best  for  its  benefit,  in  the  mat- 
ter of  its  claim  against  another  bank,  does 
not  empower  the  cashier  to  delegate  au- 
thority to  an  attorney  to  assign  the  claim, 
nor  to  substitute  the  attorney  as  general 
agent  of  the  bank  in  his  stead;  and  his  put- 
ting the  claim  In  the  hands  of  an  attorney, 
with  authority  to  act  as  he  deemed  best, 
without  further  consulting  the  bank,  merely 
makes  the  attorney  a  special  agent  of  the 
bank,  with  general  power  to  collect  the 
claim  in  the  name  of  the  principal,  and  does 
not  authorize  him  to  assign  the  claim  to 
another  person  for  collection  by  suit  against 
the  stockholders  of  the  other  bank,  and  such 
assignment  by  the  attorney  is  invalid. 
(Dingley  v.  McDonald,  124  Cal.  682.) 

18.  An  assignment  of  a  claim  for  collec- 
tion made  by  an  attorney  to  a  third  person 
is  an  attempted  delegation  of  discretionary 
power  to  control  the  action  to  collect  the 
claim,  as  distinguished  from  power  to  do  a 
purely  mechanical  act,  and  cannot  be  made, 
under  section  2349  of  the  Civil  Code,  unless 
specially  authorized  by  the  principal,  or  Im- 
pliedly authorized  by  imperative  necessity, 
or  a  proved  usage  in  particular  cases,  as  in- 
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cident  to  the  power  to  collect.    (Dingley  v. 
McDonald,  124  Cal.  682.) 

Ratification  after  suit  brought  on  claim  as- 
signed for  collection.    See  post,  22. 


3.  Ratification  of  Acts  of  Agent 

Ratification  Is  equivalent  to  express  prece- 
dent authority.    See  Trespass,  3. 

Receipt  of  goods  under  agent's  contract  not 
binding  without  knowledge  on  part  of  prin- 
cipal.   See  post,  53. 

Evidence  fails  to  show  ratification  of  hus- 
band's act  by  wife,  when.  See  Husband  and 
Wife,  33. 

Trespass  of  agent  ratified  by  retaining 
fruits  thereof  with  knowledge.  See  Tres- 
pass. 3. 

Act  of  president  in  pledging  bonds,  what 
ratifies.    See  Railroads,  22. 

19.  The  rule  that  a  principal  will  not  be 
held  to  a  ratification  unless  he  acts  with  full 
knowledge  of  the  facts,  has  no  application 
where  the  principal  insists  upon  the  con- 
tract. (Balfour  v.  Fresno  Canal  &  Irrig.  Co., 
123  Cal.  896.) 

20.  An  instruction  as  to  the  ratification  by 
the  defendant  of  the  acts  of  an  alleged  agent 
by  retaining  the  benefits  of  the  transaction, 
Is  proper  where  there  is  evidence  to  show  a 
promise  of  defendant  to  pay  a  draft  for  the 
price  of  cattle  sold  after  having  received 
them,  and  after  knowledge  that  the  seller 
claimed  that  the  person  who  negotiated  the 
sale  was  the  agent  of  the  defendant,  and 
where  it  appears  that  defendant  thereafter 
slaughtered  the  cattle.  (Buckley  v.  Silver- 
berg,  113  Cal.  673.) 

21.  The  fact  that  the  principal  never  ob- 
jected or  found  fault  with  the  giving  of  a 
mortgage  cannot  constitute  a  ratification  of 
Its  execution  by  the  agent,  if  he  never  knew 
of  its  execution  prior  to  the  commencement 
of  an  action  for  Its  foreclosure.  (Gollnsky 
v.  Allison,  114  Cal.  458.) 

22.  The  ratification  by  a  bank  of  the  act 
of  its  attorney  in  assigning  a  claim  for  col- 
lection, made  after  the  commencement  of  a 
suit  on  the  claim  by  the  assignee,  can  only 
have  effect  as  between  the  parties  to  the  as- 
signment, and  cannot  affect  the  rights  of  the 
defendants  sued  to  defend  the  action,  upon 
the  ground  that  the  plaintiff  had  no  interest 
in  the  claim  sued  upon  when  the  action  was 
begun.    (Dingley  v.  McDonald,  124  Cal.  682.) 


III.  Mutual  Rights  and  Liabilities  Between 
Principal  and  Agent. 

1.  Expenses  of  Agent  in  Procuring  Abstract 
of  Title,  Reimbursement  for. 

23.  The  real  estate  agent  was  entitled  to 
recover  a  reasonable  sum  paid  for  procuring 
a  necessary  abstract  of  title  for  the  benefit 
of  his  employer;  and  where  the  sum  paid 
therefor  appears  to  be  reasonable,  the  fact 
that  the  searcher  of  records,  who  was  paid 
for  such  abstract,  based  his  charges  upon  a 
schedule  of  rates  charged  for  such  service 
by  members  of  a  real  estate  board,  and  in 


accordance  with  its  rules  and  customs,  and 
that  evidence  of  such  schedule  of  rates  was 
received  as  part  of  the  testimony  of  said 
searcher  of  records  is  immaterial,  and  such 
evidence,  even  if  erroneous,  Is  without  ap- 
parent Injury.  (Quitsow  v.  Pen-in,  120  Gal. 
255.) 

2.  Compensation  of  Agent 

a.  Certainty  and  Construction  of  Contract; 
Change  in  Terms;  Evidence  to  Affect 

Complaint,  whether  ambiguous  or  uncer- 
tain as  to  terms  of  contract,  defect,  how 
raised.    See  post,  39. 

Commissions  of  receiver  acting  as  agent. 
See  Receivers,  18. 

24.  A  provision  in  a  written  agreement  be- 
tween an  insurance  company  and  its  gen- 
eral agent,  whereby  the  company  agreed  to 
pay  him,  in  addition  to  other  compensation 
for  his  services,  "a  contingent  commission 
of  five  per  cent,"  without  stating  upon  what 
the  contingency  depends,  or  upon  what  sum 
the  "five  per  cent"  is  to  be  calculated,  is  void 
for  uncertainty,  and  parol  evidence  is  Inad- 
missible to  aid  it  (Van  Slyke  v.  Broadway 
Ins.  Co.,  115  Cal.  644.) 

25.  The  same  is  true  of  a  further  provi- 
sion in  such  agreement,  whereby  the  com- 
pany agreed  "to  share  the  expenses  of  the 
general  agent's  office  in  San  Francisco  pro 
rata"  with  another  insurance  company,  "for 
clerk's  salaries,  rent  and  office  furniture  and 
fixtures,  to  the  maximum  amount  of  $3,200 
per  year,  as  shown  by  the  ledger  of  the 
general  agent"  (Van  Slyke  v.  Broadway 
Ins.  Co.,  115  Cal.  644.) 

26.  A  contract  with  agents  for  the  collec- 
tion of  a  note,  which  stipulated  that  the 
collection  charges  on  the  note  were  to  be 
twenty-five  per  cent,  is  to  be  construed  not 
as  Importing  twenty-five  per  cent  of  the  face 
of  the  note  at  all  events,  but  as  importing 
only  twenty-five  per  cent  of  the  amount  col- 
lected, if  less  than  the  face  of  the  note. 
(Shead  v.  Hinman,  122  Cal.  70.) 

27.  A  claim  by  the  agents  that  a  new  oral 
agreement  respecting  the  percentage  was 
made  at  the  time  of  a  compromise  of  the 
note  while  in  suit,  and  that  certain  attor- 
neys not  appearing  in  the  suit  were  to  be 
paid,  cannot  be  sustained  upon  appeal, 
where  the  evidence  is  conflicting  and  there 
Is  evidence  to  sustain  findings  against  the 
existence  of  such  agreement,  and  against  the 
rendition  of  any  services  by  such  attorneys, 
and  the  payment  of  any  money  thereto  by 
the  agents.    (Shead  v.  Hinman,  122  Cal.  70.) 

28.  Where  brokers  were  employed  to  find 
a  purchaser  and  effect  a  sale  of  real  estate 
for  a  specified  sum  or  any  less  sum  there- 
after fixed  by  the  owner,  and  were  to  re- 
ceive a  specified  commission  of  five  hundred 
dollars  when  the  property  was  sold  or  a  pur- 
chaser found,  and  the  brokers  found  no  pur- 
chaser for  the  specified  sum,  but  finally 
found  one  ready  and  willing  to  pay  two  hun- 
dred and  fifty  dollars  less,  and  contracted  a 
sale  for  that  price,  but  informed  the  owner 
that  the  price  bid  was  five  hundred  dollars 
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less,  whereupon  the  owner  ratified  the  sale 
on  condition  of  receiving  a  net  Bum  two 
hundred  dollars  leas  than  the  reported  bid, 
but  the  purchaser  finally  declined  to  pur- 
chase on  account  of  a  defect  in  the  title, 
such  proposed  sale  cannot  be  deemed  to  have 
been  made  under  the  old  contract,  but  must 
be  deemed  made  under  the  new  contract  pro- 
posed in  the  ratification,  and  though  under 
such  new  contract  the  brokers  might  have 
retained  as  commission  upon  the  sale  any 
amount  realized  in  excess  of  such  net  sum, 
if  the  sale  had  been  consummated,  yet  they 
cannot  recover  the  sum  of  four  hundred  and 
fifty  dollars  for  finding  the  proposed  pur- 
chaser, but  only  the  sum  of  two  hundred  dol- 
lars difference  between  such  net  price  and 
the  bid  reported  to  the  owner,  which  Is  all 
the  owner  can  be  held  to  have  agreed  to  pay 
for  finding  a  purchaser  ready  and  willing  to 
buy,  but  who  does  not  do  so  because  of  fail- 
ure of  title.  (Ford  v.  Brown,  120  Cal.  551.) 
Parol  evidence  of  contemporaneous  agree- 
ment as  to  time  of  payment.    See  post,  35. 

b.  Validity   of    Contract   under   Statute   of 

Frauds. 

29.  Under  an  ordinary  agreement  that  a 
broker  is  entitled  to  commissions  when  he 
furnishes  *  purchaser,  able,  ready,  and  will- 
ing to  buy,,  a  memorandum  in  writing,  signed 
by  the  vendor  and  disclosing  the  terms  of 
the  contract,  is  sufficient  to  satisfy  the  stat- 
ute of  frauds,  though  the  contract  of  pur- 
chase was  not  so  executed  as  to  bind  the 
parties.    (Lindley  v.  Fay,  119  Gal.  239.) 

c.  Commissions,    When    Earned;     Time    of 

Payment  of. 

30.  Under  a  written  contract  to  pay  the 
commissions  of  a  broker  out  of  the  first 
moneys  received,  the  broker  is  not  entitled 
to  compensation  when  he  finds  a  purchaser 
ready,  willing,  and  able  to  purchase  on  the 
prescribed  terms;  but  there  must  be  a  sale 
and  a  first  payment  to  entitle  him  to  re- 
cover; and  where  the  sale  was  not  consum- 
mated, by  reason  of  the  purchaser  not  ac- 
cepting the  title,  and  the  alleged  contract 
was  not  executed  so  as  to  bind  the  parties, 
and  no  sale  was  in  fact  consummated,  and 
the  purchaser  invested  elsewhere,  the 
broker  can  recover  nothing.  (Lindley  v. 
Fay.  119  Cal.  239.) 

31.  In  order  to  entitle  a  broker  to  com- 
missions, the  transaction  must  be  completed, 
or  he  must  have  completed  his  part  in  the 
transaction,  and  the  failure  of  the  negotia- 
tion must  be  due  to  the  interference  of  the 
principal,  or  to  outside  causes;  and  where  a 
contract  or  sale  is  effected,  the  broker  must 
be  *he  efficient  agent  or  procuring  cause  of 
the  contract  or  of  the  sale.  (Ayres  v. 
Thomas,  116  Cal.  140.) 

32.  In  an  action  upon  an  agreement  pro- 
viding that  the  plaintiff  should  solicit  orders 
for  the  output  of  defendant's  business  as  a 
foundryman,  and  should  receive  a  commis- 


sion on  all  orders  secured,  an  instruction  to 
the  effect  that  if,  at  the  request  of  the  de- 
fendant, the  plaintiff  performed  any  services 
which  tended  to  obtain  work  done  by  the 
defendant  for  third  parties,  or  if  he  intro- 
duced to  defendant  or  to  his  manager  or 
superintendent  parties  who  subsequently 
ordered  work,  he  would  be  entitled  to  his 
commissions,  is  erroneous  as  being  too 
broad;  and  the  error  is  not  cured  or  quali- 
fied by  joining  disjunctively  with  such  in- 
struction the  proposition  that  if  the  plain- 
tiff, by  means  of  his  solicitations,  brought 
the  attention  of  any  parties  to  the  defendant 
or  his  manager  or  superintendent,  and  by 
reason  thereof  work  was  afterward  ordered 
by  such  third  parties,  plaintiff  would  be  en- 
titled to  his  commission.  (Ayres  v.  Thomas, 
116  Cal.  140.) 

33.  An  instruction  requested  by  the  de- 
fendant that  "to  entitle  a  solicitor  to  a  com- 
mission on  work  or  orders  claimed  to  have 
been  obtained  by  him,  it  must  appear  that 
he  was  the  moving  or  procuring  cause  of 
consummation  of  the  transaction;  it  is  not 
enough  that  the  plaintiff  has  something  to 
do  with  the  transaction,  unless  it  appear 
that  that  something  was  the  procuring  or 
moving  cause  of  the  consummation  of  the 
transaction,  and  that  that  something  would 
and  did  procure  such  consummation,  without 
the  intervention  or  aid  of  any  other  essential 

'matter,  thing,  or  influence,"  is  correct,  with 
the  exception  of  the  last  clause  consisting  of 
the  words  "without  the  intervention  or  aid 
of  any  other  essential  matter,  thing,  or  in- 
fluence," which  clause  renders  the  instruc- 
tion objectionable.  (Ayres  v.  Thomas,  116 
Cal.  140.) 

34.  Evidence  tending  to  show  that  pur- 
chasers for  the  entire  tract,  who  were  ac- 
ceptable to  and  accepted  by  defendant,  and 
with  whom  satisfactory  contracts  were 
made,  were  found  by  the  plaintiff  as  his 
agent,  notwithstanding  conflicting  evidence 
to  the  contrary,  Is  sufficient  to  sustain  a  de- 
cision that  plaintiff  had  performed  the  con- 
tract on  his  part;  and  plaintiff  is  not  re- 
quired under  the  contract  to  share  in  the 
rjsk  of  loss  from  the  fact  that  some  pur- 
chaser on  credit  might  fall  to  complete  his 
purchase.    (Coward  v.  Clanton,  122  Cal.  451.) 

35.  Though,  as  a  general  rule,  a  broker  or 
agent  for  the  sale  of  land  for  a  stipulated 
commission  has  earned  and  is  entitled  to  his 
commission  when  he  has  found  a  purchaser 
able,  ready,  and  willing  to  take  the  land  at 
the  price  and  within  the  time  agreed  upon, 
yet  where  no  time  for  the  payment  of  the 
commission  was  definitely  agreed  upon  in 
the  written  contract,  parol  evidence  is  ad- 
missible to  show  that,  contemporaneously 
with  the  execution  of  the  written  agreement 
it  was  orally  agreed  between  the  agent  and 
the  owner  of  the  land,  that  the  commission, 
which  was  to  be  paid  to  the  agent  on  lum- 
ber, was  not  to  be  taken  out  of  the  first 
lumber  delivered  to  him  under  the  contract, 
but  that  he  was  to  wait  for  payment  of  the 
commission  until  all  the  lumber  had  been 
shipped  as  agreed  in  the  contract,  and  the 
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owner  had  received  payment  for  his  land. 
(Wolters  v.  King,  119  CaL  172.) 

d.  Where  Broker  Acts  as  Agent  for  Both 

Parties. 

86.  A  broker  win  not  be  allowed  to  act  as 
agent  of  both  parties  to  a  contract  for  the 
sale  and  purchase  of  real  estate,  and  an 
agreement  for  compensation  from  both  of 
them  will  not  be  recognized  by  the  courts; 
but  this  rule  has  no  application  where  the 
broker  does  not  act  as  an  agent,  or  represent 
conflicting  interests,  but  acts  merely  as  a 
middleman  to  bring  the  parties  to  an  ex- 
change of  lands  together,  and  has  nothing 
whatever  to  do  with  the  trade  between  them. 
In  such  case,  there  is  nothing  In  the  relation 
of  the  parties  to  render  the  broker  obnox- 
ious to  the  charge  of  double  employment; 
and  he  may  receive  compensation  from  both 
of  'the  parties,  if  both  agree  to  pay  him. 
(Clark  v.  Allen,  125  Cal.  276.) 

37.  The  question  whether  the  broker  was 
merely  a  middleman,  or  was  an  agent  of 
both  parties,  is  one  of  fact  to  be  determined 
by  the  trial  court;  and  where  there  is  con- 
flicting evidence,  from  which  the  court  might 
And  either  way,  an  order  granting  a  new 
trial  after  rendering  judgment  in  favor  of 
the  claim  of  the  broker  for  compensation 
from  one  party,  after  having  received  com- 
pensation from  the  other  party,  if  the  new 
trial  appears  to  have  been  granted  for  in- 
sufficiency of  the  evidence,  will  not  be  dis- 
turbed upon  appeal.  (Clark  v.  Allen,  125 
Cal.  276.) 

e.  Actions  for. 

38.  The  real  estate  agent,  having  an  in- 
terest in  the  conventional  profits  realized 
from  the  sales  of  the  land.  Is  entitled  to  an 
accounting  thereof,  irrespective  of  any  part- 
nership relation  between  the  parties;  and 
the  fact  that  the  relation  is  wrongly  averred 
to  be  that  of  partners  is  not  material. 
(Coward  v.  Clanton,  122  Cal.  451.) 

39.  Where  the  complaint  in  an  action  by  a 
real  estate  broker  for  the  recovery  of  com- 
missions upon  a  sale  of  real  estate  alleged 
employment  of  plaintiff  by  defendants,  to 
sell  certain  lands,  and  an  agreement  to  pay 
him  a  reasonable  compensation  for  his  ser- 
vices, provided  he  should  succeed  in  selling 
the  same  on  terms  satisfactory  to  the  de- 
fendants, and  that  he  found  a  purchaser  who 
entered  into  an  agreement  in  writing  with 
the  defendants  for  sale  of  the  lands,  in 
which  writing  defendants  also  agreed  to  pay 
the  plaintiff  the  regular  commissions  out  of 
the  first  moneys  received,  the  question 
whether  the  complaint  is  ambiguous  or  un- 
certain as  to  the  terms  of  the  employment  is 
not  raised  upon  general  demurrer  to  the  com- 
plaint.   (Lindley  v.  Pay,  119  Cal.  239.) 

40.  Only  one  contract  is  averred  in  such 
complaint,  and  that  is  to  find  a  purchaser 
upon  terms  satisfactory  to  the  defendants, 
for  a  reasonable  compensation,  and  the  state- 
ments as  to  the    contents  of    the  written 


agreement  between  the  purchaser  and  the 
defendants  is  a  mere  recital,  which  does  not 
help  out  or  vary  the  terms  of  the  alleged 
employment;  and  where  there  is'  no  proof 
of  the  contract  alleged,  the  contract  recited 
in  the  writing  is  not,  so  far  as  concerns  the 
compensation,  the  contract  averred  In  the 
complaint.    (Lindley  v.  Fay,  119  Cal.  299.) 

41.  A  complaint  alleging  that  under  a  con- 
tract with  the  defendant  to  make  a  "dear* 
for  him  respecting  a  certain  piece  of  prop- 
erty, the  plaintiffs  procured  a  purchaser  able 
and  willing  to  purchase  the  land,  is  not  at 
material  variance  with  proof  showing  an 
exchange  of  lands,  rather  than  a  purchase, 
especially  where  the  evidence  of  the  ex- 
change was  received  without  objection. 
(Clark  v.  Allen.  125  Cal.  276.) 

42.  In  an  action  by  a  real  estate  agent  to 
recover  commissions  upon  the  sale  and  ex- 
change of  lands,  under  a  contract  providing 
that  commissions  were  to  be  earned  at  the 
time  when  actual  transfer  by  deeds  of  con- 
veyance was  executed,  where  it  appeared 
that  conveyances  were  executed  between 
the  employer  and  a  purchaser  procured  by 
the  agent  for  a  large  consideration,  but  up- 
on disapproval  by  the  employer  of  the  lands 
received  in  exchange  the  greater  part  of  the 
lands  were  reconveyed,  a  general  verdict  for 
the  plaintiff  for  greatly  reduced  commis- 
sions is  to  be  accounted  for  by  the  intention 
of  the  jury  to  treat  the  lands  reconveyed 
as  not  the  subject  of  commission*  earned, 
and  where  it  appears  that  the  jury  might 
have  been  justified  in  granting  the  whole  of 
the  commissions  claimed  under  the  contract, 
the  defendant  has  no  ground  of  complaint 
against  the  verdict  for  the  reduced  amount. 
(Quitsow  v.  Pen-in,  120  Cal.  255.) 

Sufficiency  of  evidence  to  sustain  decision 
that  agent  had  performed  his  contract.  See 
ante,  34. 

Instructions  as  %  to  when  commissions 
earned.    See  ante.  32,  33. 

Order  granting  new  trial  in  action  for 
compensation  not  interfered  with  where  evi- 
dence conflicting.    See  ante,  37. 


3.  Agreement  to  Ship  and  Market  Grapes 
or  Raisins,  Rights  and  Liabilities 
under. 

Contract  by  agent  in  his  own  name  for 
the  delivery  of  raisins.    See  post,  53. 

43.  In  an  action  for  damages  for  breach 
of  a  contract  to  deliver  grapes  to  be  shipped 
and  marketed  by  the  plaintiff  for  the  defend- 
ant, where  the  defendant  denied  the  breach, 
and  by  a  cross-complaint  counterclaimed 
damages  from  the  plaintiff  for  failure  to  re- 
ceive and  ship  the  grapes,  where  there  was 
conflicting  evidence  as  to  whether  the  de- 
fendant, though  an  agent,  had  excused  per- 
formance by  the  plaintiff,  and  the  plain- 
tiff's contention  was  that  the  grapes  were 
unfit  for  shipment,  and  that  nothing  could 
be  realized  upon  them  by  shipping,  and  that 
defendant's  agent  agreed  to  this,  and  re- 
fused to  deliver  them  for  shipment,  such  con- 
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teiftlon,  if  true,  was  a  complete  detente  to 
defendant's  counterclaim  for  damages,  un- 
less defendant  established  the  contention 
Oat  toe  unfitness  of  the  grapes  for  shipment 
resulted  from  the  fact  that  they  were  over- 
Hjpe  and  thtft  plaintiff  had  refused  to  re- 
ceive and  ship  them  at  a  proper  time;  and 
Che  determination  as  to  which  contention 
was  right  under  the  evidence  was  for  the 
jury;  and  it  was  error  for  the  court  to  take 
the  matter  from  the  jury  by  an  instruction 
that  if  the  plaintiffs  failed  to  pack  the 
grapes  and  ship  them  as  they  had  agreed, 
It  was  their  duty  to  find  for  the  defendant 
in  any  sum  that  they  find  from  the  evidence 
that  the  defendant  has  been  damaged  by  the 
failure  of  the  plaintiff  to  comply  with  the 
contract,  thereby  ignoring  the  special  de- 
fense to  the  defendant's  counterclaim.  (Earl 
Fruit  Go.  v.  Curtis,  116  Oal.  632.) 

44.  Where  there  was  conflicting  evidence 
as  to  the  agency  for  the  defendant  of  the 
person  claimed  to  have  agreed  for  defendant 
that  the  grapes  need  not  be  shipped,  the 
court  could  not  assume  that  he  was  without 
authority,  and  It  cannot  properly  be  urged 
that  the  error  In  the  instruction  ignoring  the 
special  defense  to  the  defendant's  counter- 
claim was  not  prejudicially  erroneous  for 
want  of  authority  on  the  part  of  such  agent 
to  represent  the  defendant.  <EarI  Fruit  Co. 
v.  Curtis.  116  Cal.  632.) 

45.  The  doctrine  of  caveat  emptor  does 
not  apply  to  an  agreement  to  ship  and  mar- 
ket grapes  for  another,  there  being  no  pur- 
chase thereof  by  the  shipper;  and  in  an  ac- 
tion upon  such  contract  for  failure  to  de- 
liver the  grapes,  where  defendant  counter- 
elalmed  damages  for  failure  of  plaintiff  to 
receive  and  ship  them,  it  is  error  to  instruct 
the  jury  that  if  plaintiff's  agents  Inspected 
the  grapes  before  entering  into  the  contract, 
plaintiff  cannot  urge  that  the  grapes  were 
not  fit  to  ship,  or  object  to  their  quality. 
(Earl  Fruit  Co.  v.  Curtis,  116  Cal.  632.) 

46.  Notwithstanding  the  inspection  of  the 
grapes  by  the  plaintiff's  agents  and  conced- 
ing a  breach  of  the  contract  by  plaintiff, 
it  may  be  shown  that  without  fault  on 
plaintiff's  part,  the  grapes  were  in  such  a 
condition  or  of  such  inferior  quality  that 
they  would  realize  nothing  if  shipped,  and 
that  defendant  has  suffered  no  damage. 
(Earl  Fruit  Co.  v.  Curtis,  116  Cal.  632.) 

47.  Under  a  contract  to  ship  and  market 
Malaga  grapes  of  fair  quality,  the  owner  of 
the  grapes  is  not  entitled  to  the  price  which 
could  have  been  realized  for  such  grapes 
without  proof  that  the  grapes  to  be  shipped 
were  of  that  quality,  and  It  may  be  shown 
by  the  person  agreeing  to  ship  and  market 
them  that  they  were  of  inferior  quality. 
(Earl  Fruit  Co.  v.  Curtis,  116  Cal.  632.) 

48.  If  the  shipper,  without  excuse,  ne- 
glected to  make  timely  shipment  of  the 
grapes,  the  quality  of  the  grapes  Is  to  be  de- 
termined by  their  condition  when  they 
should  have  been  shipped.  (Earl  Fruit  Co. 
v.  Curtis,  116  Cal.  632.) 

49.  In  an  action  to  recover  the  value  of 
raisins  delivered  to  the  defendants  as  com- 


mission agents  It  ;is  sufficient  to  support  a 
verdict  in  favor  of  the  plaintiff,  as  to  the 
agreement  alleged  in  the  complaint,  that 
plaintiff  was  to  receive  a  fixed  return  for 
the  raisins  delivered,  that  the  testimony  for 
the  plaintiff  tends  to  sustain  the  allegation 
notwithstanding  conflicting  evidence  to  the 
contrary.  (Estrella  Vineyard  Co.  v.  Butler, 
125  Cal.  232.) 

50.  Where  the  contract  proved  by  the 
plaintiff  called  for  the  delivery  of  raisins 
of  good  quality  in  a  particular  market,  with- 
out specifying  the  place  where  they  were 
to  be  sold,  evidence  is  admissible  to  show 
the  quality  of  the  raisins  delivered,  and  their 
market  value  in  that  market.  (Estrella 
Vineyard  Co.  v.  Butler,  125  Cal.  232.) 


IV.  Mutual  Rights  and  Liabilities  Between 
Principal  and  Third  Person. 

1.  Declarations  of  Agent;  Form  of  Contract 

by  Agent. 

Declarations  of  agent,  admissibility  of. 
See  Insurance,  45,  46;  Sales,  13. 

51.  Declarations  of  a  deceased  agent,  who 
acted  for  all  the  insurance  companies  in  the 
matter  of  the  adjustment  of  loss,  and  as- 
sumed to  represent  them  all  in  the  submis- 
sion to  arbitration,  were  admissible  as 
against  the  defendant  insurance  company. 
(Stockton  etc.  Works  v.  Glens  Falls  Ins.  Co., 
121  Cal.  167.) 

52.  The  distinction  at  common  law  be- 
tween sealed  and  unsealed  instruments,  as 
to  the  effect  of  words  of  agency  appended 
to  the  name  of  a  contracting  party  In  the 
body  and  signature  of  the  contract,  is  abol- 
ished in  this  state,  and  the  rule  as  to  simple 
contracts  Is  applicable,  that  words  of  agency 
employed  in  the  written  contract  are  to  be 
regarded,  not  as  descriptive  merely,  but  as 
importing  character  and  capacity;  and, 
where  the  reading  of  the  contract,  however 
in  artificially  it  may  be  drawn,  discloses  that 
It  is  executed  for  or  on  behalf  of  a  principal, 
or  even  leaves  the  matter  in  doubt,  parol 
evidence  may  be  used  to  determine  whose 
contract  it  is,  and  this  even  in  cases  where 
the  instrument  is  sufficiently  clear  In  its 
terms  to  bind  the  agent  personally.  (South- 
ern Pac.  Co.  v.  Von  Schmidt  Dredge  Co., 
118  Cal.  368.) 

53.  A  written  contract  with  the  defend- 
ants for  the  delivery  of  raisins  signed  by 
one  who  was  an  agent  for  the  plaintiff,  in 
his  own  name  without  any  designation  of 
agency,  in  the  contract  or  in  the  signature, 
the  authority  for  the  execution  of  which  was 
not  proved,  but  disproved,  is  not  admissible 
in  evidence  against  the  plaintiff,  without 
such  proof  or  without  showing  or  offering 
to  show  that  the  plaintiff  delivered  the 
raisins  thereunder  with  actual  or  implied 
knowledge  of  its  existence.  It  is  not  enough 
to  show  that  defendants  on  their  part  re- 
ceived the  raisins  under  such  contract. 
(Estrella  Vineyard  Co.  v.  Butler,  125  Cal. 
232.) 
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Signature  to  petition  by  agent,  sufficiency 
of.    See  Swamp  and  Overflowed  Lands,  19. 


2.  Fraud  or  Misconduct  of  Agent. 

Negligence  of  agent  Is  negligence  of  ware- 
housemen.   See  Warehousemen,  8. 

Retention  of  money  received  through  fraud 
of  agent  with  knowledge,  effect  of.  See  In- 
surance, 32. 

Fraud  of  agent  in  making  promise  with- 
out intent  to  perform  it,  how  pleaded.  See 
Fraud,  13. 

Fraudulent  conveyance  by  agent  is  void- 
able and  not  void.  See  Bona  Fide  Purchas- 
ers, 1. 

Corporation  is  liable  on  note  altered  by 
agent    See  Alteration  of  Instruments,  3. 

Agent  is  not  authorized  to  alter  instrument 
or  commit  forgery.    See  ante,  15. 

54.  The  execution  of  a  note  and  mort- 
gage by  the  mortgagor,  with  the  amount  of 
principal  and  Interest  written  therein  by  the 
agent  in  pencil,  cannot  be  said  to  constitute 
negligence  of  itself;  and,  notwithstanding 
that  fact  may  have  afforded  occasion  for  the 
criminal  alteration  of  the  note  and  mort- 
gage by  the  agent,  the  mortgagor  was  not 
thereby  estopped,  nor  bound  to  anticipate  or 
guard  against  the  commission  of  a  crime  by 
the  agent    (Walsh  v.  Hunt,  120  Cal.  46.) 

55.  The  proximate  cause  for  the  Injury  to 
the  mortgagee  as  the  result  of  the  fraudu- 
lent alteration  by  the  agent  of  the  amount 
written  by  him  in  pencil  was  the  crime  of 
the  agent,  and  not  any  negligent  act  on  the 
part  of  the  mortgagor  In  executing  the  note 
and  mortgage;  and  In  such  case,  the  maxim 
that  where  one  of  two  Innocent  persons  must 
suffer  from  the  wrongful  act  of  another,  the 
loss  must  fall  upon  the  one  making  the  loss 
possible,  has  no  application.  (Walsh  v.  Hunt, 
120  Cal.  46.) 

56.  Where  the  evidence  showed  that  one 
assuming  to  be  defendant's  agent  obtained 
plaintiff's  note  fraudulently,  and  that  plain- 
tiff was  compelled  to  pay  the  same,  and  that 
defendant,  who  was  a  son  of  the  owner  of 
a  piano,  and  had  authority  from  her  to  sell 
it  for  two  hundred  and  twenty-five  dollars, 
before  the  paper  was  signed  by  plaintiff,  as- 
certained that  a  bank  would  discount  plain- 
tiff's note,  and  prepared  a  note  payable  to 
himself  in  the  sum  of  four  hundred  dollars, 
which  the  assumed  agent  of  defendant  then 
fraudulently  obtained  from  plaintiff  under 
the  representation  that  defendant  was  the 
owner  of  the  piano,  and  defendant  then  im- 
mediately discounted  it  to  the  bank,  and  dis- 
posed of  the  proceeds,  paying  the  excess  of 
price  to  the  assumed  agent,  the  jury  were  at 
liberty  to  infer  that  the  defendant  accepted 
the  note  as  one  obtained  by  his  own  agent, 
and  if  such  agent  was  self -constituted,  de- 
fendant having  accepted  the  note  from  him, 
knowing  that  it  had  been  executed  in  ad- 
vance of  the  delivery  of  the  piano,  and  for 
a  sum  largely  in  excess  of  the  value,  was 
put  upon  Inquiry  into  the  acts  and  represent- 
ations by  which  such  agent  had  procured 
the  paper,  and,  not  having  made  such  in- 


quiry, the  jury  might  find  that  he  meant  to 
take  upon  himself,  without  further  informa- 
tion, the  risk  of  any  misconduct  by  such 
agent,  and  to  adopt  all  his  acts.  (Wilder  v. 
Beede,  119  CaL  646.) 

57.  The  fact  that  defendant  was  himself 
the  agent  of  his  mother  and  did  not  person- 
ally profit  by  the  fraud  of  his  assumed  agent 
in  obtaining  the  note,  is  immaterial,  he  hay- 
ing fully  assumed  in  the  supposed  contract 
evidenced  by  the  note  the  character  of  a 
principal,  and  allowed  his  assumed  agent 
and  the  bank  to  treat  him  as  such,  and  in- 
tended that  plaintiff  should  regard  him  in 
that  character.  (Wilder  v.  Beede,  119  CaL 
646.) 

3.  Limitations  upon  Authority,  Effect  of. 

Purchaser  through  agent  with  notice  that 
authority  had  ceased.  See  Warehousemen, 
4,  5. 

58.  An  agent  cannot  bind  his  principal  by 
any  express  definition  of  his  agency,  and 
cannot  by  mere  silence  concerning  limita- 
tions upon  his  authority  render  such  limita- 
tions ineffective.  (Mltrovlch  v.  Fresno  Fruit 
Packing  Co.,  123  Cal.  379.) 

59.  Where  the  evidence  was  conflicting  as 
to  the  authority  of  an  agent  of  the  defend- 
ant corporation,  who  received  a  delivery  of 
figs,  to  exercise  an  option  given  by  the  con- 
tract with  the  partnership  to  purchase  the 
crop  of  figs  at  time  of  delivery,  at  the  agreed 
market  value,  it  was  erroneous  for  the  court 
to  instruct  the  jury  that  if  such  agent  did 
not  disclose  any  limitations  upon  his  author- 
ity to  contract  with  the  plaintiff,  and  the 
plaintiff  did  not  know  that  he  was  not  au- 
thorized to  contract  for  the  purchase  of  the 
figs,  and  that  if  he  contracted  for  the  pur- 
chase of  the  figs,  on  behalf  of  the  defendant, 
they  should  find  for  the  plaintiff.  (Mitro- 
vich  v.  Fresno  F.  P.  Co.,  123  Cal.  379.) 


4.  Acts  within  Ostensible  Authority. 

Fraud  of  assumed  agent    See  ante,  56,  57. 

60.  A  principal  is  liable  not  only  for  the 
contractual  obligations  of  his  ostensible 
agent,  but  also  for  the  torts  and  acts  of  neg- 
ligence committed  by  him  within  the  scope 
of  his  ostensible  authority.  (Donnelly  v.  S. 
F.  Bridge  Co.,  117  Cal.  417.) 

61.  He  who  seeks  to  charge  a  principal 
with  the  acts  of  an  ostensible  agent  must 
himself  believe  that  the  agent  had  authority 
as  such  from  the  alleged  principal.  (Gos- 
liner  v.  Grangers'  Bank  of  California,  124 
Cal.  225.) 

62.  A  principal  is  liable  to  an  action  for 
the  price  of  cattle  the  sale  of  which  was 
negotiated  by  an  ostensible  agent;  and  his 
agency  is  ostensible,  when  the  business  done 
by  him,  so  far  as  open  to  the  observation  of 
third  parties,  was  consistent  with  the  exist- 
ence of  an  agency,  and  where,  as  to  the 
transaction  in  question,  plaintiff's  agent  was 
justified  In  believing  that  he  was  dealing 
with  him  as  defendant's  agent  (Buckley  v. 
Silverberg,  113  Cal.  673.) 
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63.  A  party  maintaining  that  an  ostensible 
authority  existed  must  prove  that  he  knew 
of  the  facts  giving  color  of  authority  to  the 
supposed  agent;  and  a  letter  written  by  an 
agent  of  the  assignee  of  the  notes  and  mort- 
gage to  a  third  party  subsequently  to  an 
unauthorized  conveyance  by  the  mortgagor 
to  the  mortgagee,  In  which  an  agency  in  the 
mortgagee  to  collect  interest  was  recognized, 
does  not  tend  to  show  ostensible  agency  In 
the  mortgagee  to  receive  the  conveyance  in 
satisfaction  of  the  notes  and  mortgage,  there 
being  no  proof  that  the  mortgagor  or  mort- 
gagee, or  a  purchaser  from  the  mortgagee, 
had  any  knowledge  of  the  existence  of  the 
letter.    (Bodgers  v.  Peckham,  120  Cal.  238.) 

64.  An  action  for  goods  sold  and  delivered 
cannot  be  maintained  against  a  mortgagee  of 
the  purchaser,  on  the  ground  of  ostensible 
agency  of  the  purchaser  for  the  mortgagee, 
from  whom  the  money  was  borrowed  by  the 
purchaser  to  carry  on  the  business  In  rela- 
tion to  which  the  goods  were  sold,  where  it 
appears  that  the  plaintiff,  knowing  the  rela- 
tions between  the  purchaser  and  the  mort- 
gagee, charged  the  goods  to  the  purchaser, 
and  not  to  the  mortgagee.  In  such  case,  a 
finding  against  the  ostensible  agency  Is  sup- 
ported by  strong  evidence  tending  to  show 
that  plaintiffs  did  not  believe  that  the  goods 
were  purchased  for  the  mortgagee.  (Gos- 
liner  v.  Grangers'  Bank  of  California,  124 
CaL  225.) 

65.  The  Incidental  benefit  to  the  mortgagee 
arising  from  the  delivery  to  the  mortgagee 
of  crops  grown  and  harvested  by  the  pur- 
chaser which  were  the  subject  of  the  mort- 
gage, and  from  the  furnishing  of  the  goods 
to  the  purchasers,  to  enable  them  to  grow, 
mature,  and  harvest  the  crops  so  delivered, 
though  having  some  weight  as  evidence,  in 
connection  with  other  circumstances,  to 
show  the  existence  of  a  contract,  express  or 
implied,  made  by  the  mortgagee  or  through 
his  agent  to  pay  for  the  goods,  is  not  suffi- 
cient, standing  alone,  to  base  a  right  of  ac- 
tion against  the  mortgagee  for  goods  sold 
and  delivered.  (Gosliner  v.  Grangers'  Bank 
of  California,  124  CaL  225.) 

66.  Where  the  evidence  is  sufficient  to 
leave  the  question  to  the  jury  as  to  the  neg- 
ligence of  one  who  had  acted  as  superintend- 
ent of  the  corporation  defendant,  the  fact 
that  before  the  time  of  the  injury  of  the 
plaintiff  the  superintendent  had  secretly  be- 
come the  assignee  of  the  corporation,  and 
was  carrying  on  the  work  as  an  individual 
contractor,  is  immaterial  where  it  appears 
that  his  ostensible  agency  for  the  corpora- 
tion continued,  or  that  no  notice  was  given 
to  the  plaintiff  or  other  employees  of  the  cor- 
poration of  any  change  of  employer;  that  the 
time  books  of  the  corporation  were  con- 
tinued in  use,  and  business  conducted  in  its 
name,  and  that  payments  were  made  at  its 
office,  as  formerly,  when  the  injury  to  plain- 
tiff occurred.  (Donnelly  v.  San  Francisco 
Bridge  Co.,  117  Cal.  417.) 

67.  Although  the  doctrine  of  ostensible 
agency  rests  upon  estoppel,  the  plaintiff  is 
not  required  to  plead  such  estoppel,  or  to 
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aver  the  facts  constituting  ostensible  agency, 
where  he  believed  and  had  cause  to  believe 
that  the  negligent  person  was  in  fact  the 
agent  of  the  defendant;  and  a  party  is  not 
bound  to  plead  an  estoppel  where  he  is  with- 
out  knowledge  that  his  claim  must  ulti- 
mately rest  upon  it.  (Donnelly  v.  San  Fran- 
cisco Bridge  Co.,  117  Cal.  417.) 

Pledgee  of  agent,  rights  of.  See  Pledges, 
III,  2. 

Payment  to  agent  of  mortgagee,  effect  of. 
See  Mortgages,  XVI. 

Agent  assigning  mortgage  taken  in  his 
own  name  for  his  own  debt,  assignee  is 
chargeable  with  notice,  when.  See  Notice, 
6. 

Delivery  of  deed  to  agent  is  delivery  to 
principal.    See  Deeds,  8. 

Principal,  estoppel  of  by  acts  of  agent. 
See  Pledges,  15. 

Ostensible  agent,  corporation  bound  by 
acts  of,  though  authority  terminated.  See 
Corporations,  94. 

5.  Undisclosed  Principals,  Liabilities  of. 

68.  One  who  deals  with  another  supposing 
him  to  be  principal,  but  afterward  discovers 
him  to  be  the  agent  of  another  in  the  trans- 
action, may  resort  to  the  principal  for  pay- 
ment. (Bergtholdt  v.  Porter  Bros.,  114  Cal. 
681.) 

One  is  not  liable  as  an  undisclosed  princi- 
pal, when.    See  ante,  1. 

Parol  evidence  admissible  to  show  who  lia- 
ble on  contract  of  agent.    See  ante,  52. 

AGREED  CASE. 
See  Pleading  and  Practice,  56,  57. 

Questions  relating  to,  how  presented  for 
review.    See  Appeals,  VII,  5. 

Power  of  supreme  court  to  render  judg- 
ment, where  facts  stipulated.  See  Appeals, 
416,  417. 

Construction  of.    See  Guaranty,  18. 

AGREEMENTS. 
See  Contracts. 

Stipulations.    See  Stipulations. 

AGGRIEVED  PARTIES. 
See  Appeals,  III. 

AGRICULTURAL  LANDS. 
See  Public  Lands,  I. 

AGRICULTURAL  SOCIETIES. 

1.  The  State  Agricultural  Society,  under 
the  act  of  1880,  became  and  remained  a  state 
institution,  existing  for  the  sole  purpose  of 
promoting  the  public  interest  in  the  business 
of  agriculture  and  kindred  objects,  and  is  an 
agency  of  the  government  of  the  state,  and 
in  no  sense  an  organization  for  pecuniary 
profit  to  the  state;  and  the  act  establishing  it 
is  constitutional  and  valid,  under  section  1 
of  article  IX  of  the  state  constitution.  (Mel- 
vin  v.  State  of  California,  121  Cal.  16.) 
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2.  The  state  board  of  agriculture  is  but  the 
agency  through  which  the  sovereign  author- 
ity of  the  state  is  carried  out  and  under  the 
authority  given  to  the  board  to  provide  for 
an  annual  fair,  and  to  make  needful  rules, 
etc.,  the  authority  to  provide  for  an  admis- 
sion fee  may  be  implied,  without  implying 
that  the  society  is  organized  for  gain,  or  for 
pecuniary  profit  to  the  state.  (Melvin  v. 
State  of  California,  121  Cal.  16.) 

3  The  state  has  made  no  provision  for 
horseraces,  or  contests  of  speed,  at  the  agri- 
cultural fair,  but  has  impliedly  discouraged 
them,  by  forbidding  appropriations  to  be 
used  therefor.  (Melvin  v.  State  of  Califor- 
nia, 121  Cal.  16.) 

4  Where  the  purchaser  of  a  season  ticket 
for'  the  annual  fair  of  1891  attended  upou 
horseraces  upon  a  day  when  there  was  no 
other  exhibit,  and  was  injured  by  reason  of 
the  fall  of  defective  and  unsafe  seats  placea 
therein  by  the  officers  of  the  State  Agricul- 
tural Society,  the  state  is  not  liable  upon  con- 
tract to  such  attendant  for  the  resulting  in- 
jury; nor  is  it  liable  in  tort,  by  reason  of 
the  neglect  of  public  duty  on  the  part  of  the 
state  board  of  agriculture.  (Melvin  v.  State 
of  California,  121  Cal.  16.) 

5.  The  provision  in  the  act  of  1880,  regu- 
lating the  State  Agricultural  Society,  that 
in  no  event  shall  the  state  be  liable  for  any 
....  debt  created  by  said  board  of  agri- 
culture," is  to  be  construed  as  intended  to 
hold  the  state  free  from  liability  for  the  ob- 
ligations which  the  state  board  of  agri- 
culture might  incur,  calling  directly  or  in- 
directly for  the  payment  of  money.  (Melvin 
v.  State  of  California,  121  Cal.  16.) 

AIR. 
See  Easements,  I,  3. 
Fence  obstructing  light  not  enjoined.    See 

No  easement  of,  exists.    See  Statutes,  8. 

ALCOHOLISM. 

Instruction    confusing   insanity  and.    See 
Insanity,  20. 

ALIAS  SUMMONS. 
See  Summons,  II. 

ALIBI. 
Instructions  as  to.    See  Criminal  Law,  IX, 

Evidence  of.    See  Criminal  Law,  IX,  5,  1. 

ALIENATION. 

Suspension  of.    See  Perpetuities. 

Railroads,  alienation  of  property  by.  See 
Railroads,  VI. 

Charitable  uses,  validity  of.  See  Charita- 
ble Uses. 

Independent  provision  against  alienation, 
effect  of.    See  Trusts  and  Trustees,  21. 

Sale  of  mortgaged  lots  in  inverse  order  of 
alienation.    See  Mortgages,  XVIII,  11,  b. 


Of  husband's  affections,  action  for.  See 
Married  Women,  4  et  seq. 

What  direction  does  not  suspend.  See 
Trusts  and  Trustees,  2. 

Trust  deeds,  whether  void  as  restraining 
alienation.    See  Trust  Deeds,  2. 

Trust  deed  to  secure  future  debt  does  not 
restrain.    See  Trust  Deeds,  1. 

1.  A  trust  deed  securing  a  loan  of  money 
payable  at  a  fixed  time  in  the  future  is  not 
invalid  as  imposing  an*  unlawful  restraint 
upon  alienation.    (Camp  v.  Land,  122  Cal. 

167.) 

2.  A  trust  provided  for  in  a  will  which  sus- 
pends the  absolute  power  of  alienation  for  a 
lixed  term  of  years,  not  depending  upon  the 
duration  of  lives  in  being,  must  be  held  in- 
valid upon  a  direct  appeal  from  a  decree  dis- 
tributing the  testator's  estate  to  the  trustees 
named  in  the  will.    (Crew  v.  Pratt,  119  Cal. 

139.) 

3.  A  trust  is  not  invalid  for  undue  suspen- 
sion of  the  power  of  alienation,  if,  by  its  ex- 
press terms  or  by  necessary  construction,  its 
ultimate  duration  is  always  dependent  upon 
lives  in  being.  No  absolute  or  certain  term* 
however  short,  is  valid.  (Estate  of  Hendy, 
118  Cal.  656.) 

4.  Where  a  codicil  in  a  will  provided  that 
a  previous  unconditional  bequest  of  $5,000 
to  the  testator's  niece  "is  to  be  held  in  trust 
by  my  executors  for  her  benefit,1  and  the  in- 
terest is  to  be  paid  to  her  monthly,  at  her 
death,  the  same  to  be  continued  to  her  two 
children  ....  until    they  are  each  twenty- 
five   years   of   age,  when   the   $5,000  shall 
be  paid    to  them  share   and  share   alike,** 
4he  trust  for  the  benefit  of  the  children, 
who  were  in  being  at  the  death  of  the  tes- 
tator, is  not  invalid  for  undue  suspension  of 
the  power  of  alienation,  because  in  no  possi- 
ble event  is  the  power  of  alienation  sus- 
pended beyond  the  existence  of  lives  in  be- 
ing.   If  the  niece  outlives  her  children,  then 
the  trust  must  cease  upon  her  death;  if  she 
dies  before  her  children,  and  they  in  turn 
both  die  before  reaching  the  age  of  twenty- 
five  years,  the  trust  would  terminate  for  lack 
of   beneficiaries;    when    both,  or   either  of 
them  surviving,  reach  the  age  of  twenty- 
five,  the  mother  being  dead,  the  trust  also 
ceases.    (Estate  of  Hendy,  118  Cal.  656.) 

5.  A  trust  attempted  to  be  created  under 
the  will  of  a  testator,  for  the  benefit  of  his 
children,  by  the  terms  of  which  the  trustee 
was  to  divide  the  net  income  of  the  residue 
of  his  estate  In  equal  shares  among  them  to 
the  survivors  of  them  (the  issue  of  any  de- 
ceased child  to  share  in  such  distribution  by 
right  of  representation)  until  the  younger 
son,  then  aged  seventeen  years,  shall,  or 
would  if  living,  reach  the  age  of  thirty  years, 
and  at  the  expiration  of  such  time  to  divide 
and  distribute  the  said  residue  of  his  estate 
in  equal  shares  among  such  of  his  children 
as  may  then  be  living,  and  the  issue  of  any 
deceased  child,  such  issue  to  share  in  the  dis- 
tribution per  stirpes  and  not  per  capita,  is 
void,  as  suspending  the  power  of  alienation 
for  a  time  certain,  and  not  dependent  upon 
any  life  or  lives  in  being.  (Estate  of  Cav- 
arly,  119  Cal.  406.) 
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6.  Whenever  there  are  persons  in  being  by 
whom  an  absolute  Interest  In  possession  in 
land  devised  by  will  can  be  conveyed,  the 
power  of  alienation  is  not  suspended  by  Its 
terms;  and  a  provision  In  a  will  for  the  sale 
of  lands  "as  soon  as  the  leases  of  rented 
lands  are  canceled/'  and  for  a  distribution  of 
the  proceeds,  does  not  suspend  the  power  of 
alienation.  The  tenants  could  at  any  time 
cancel  their  leases  by  agreement  with  the 
executor,  or  unite  with  him  in  a  conveyance 
of  the  fee  and  possession  of  the  land.  (To- 
land  v.  Toland,  123  Cal.  140.) 

7.  The  direction  to  sell  the  land  as  soon  as 
the  leases  were  canceled  designates  a  point 
of  time  after  which  the  beneficiaries  could 
enforce  a  sale,  but  does  not  postpone  the 
right  to  make  the  sale  until  the  expiration 
of  the  terms  created  by  the  leases;  but  it  is 
equivalent  to  a  direction  to  sell  the  land 
whenever  the  leases  are  canceled.  (Toland 
v.  Toland,  123  CaL  140.) 

8.  A  trust  created  by  will  to  pay  one-third 
of  the  net  annual  Income  of  the  trust  estate 
to  the  widow  for  life,  such  income  and  one- 
third  of  the  principal,  upon  her  death,  to  in- 
ure to  the  benefit  of  three  minor  children 
named,  and  to  pay  the  income  of  the  residue 
of  the  estate  for  their  benefit  in  equal 
shares,  during  minority,  and  one-ninth  of  the 
estate  to  each  of  them  at  majority,  based 
upon  an  appraisement  to  be  made  at  the 
majority  of  the  eldest,  and  the  residue  in 
equal  shares  to  each  of  them  upon  attaining 
the  age  of  twenty-five  years,  based  upon  a 
like  appraisement,  does  not  create  a  perpetu- 
ity, or  suspend  the  power  of  alienation  of  the 
subject  of  the  trust  beyond  the  continuance 
of  lives  in  being.  (Estate  of  Steele,  124  Gal. 
533.) 

9.  The  possible  death  of  any  of  the  chil- 
dren named  before  distribution  made  to 
them  under  the  trust  cannot  affect  the  pres- 
ent validity  of  the  trust;  but,  in  the  event 
of  such  death,  the  trust  would  merely  fail 
and  determine  for  want  of  a  beneficiary  as 
to  the  interest  of  any  deceased  child.  The 
trust  is  several  and  distinct  as  to  each  bene- 
ficiary, and  does  not  survive  the  death  of  the 
beneficiary.    (Estate  of  Steele,  124  Cal.  533.) 

10.  If  the  appraisement  required  to  be 
made  at  the  majority  of  the  eldest  child,  as  a 
basis  of  distribution,  should  fall  by  reason 
of  the  prior  death  of  such  child,  and  it 
should  result  that  no  distribution  could  be 
made  to  the  minor  children,  the  trust,  upon 
that  supposition,  would  fail  as  to  them,  not 
by  reason  of  its  present  invalidity,  but  upon 
a  future  contingency  not  within  the  prohibi- 
tion of  the  statute.  (Estate  of  Steele,  124 
CaL  533.) 

11.  The  provision  directing  an  appraise- 
ment of  the  property  is  an  administrative 
provision  designed  to  carry  out  the  obvious 
intention  of  the  testator  that  an  equal  and 
just  distribution  of  the  trust  property  should 
be  made.  The  trustee  might  properly  resort 
to  such  an  appraisement  had  it  not  been 
mentioned  in  the  will;  and  the  court  may 
compel  it  upon  the  proper  application  of  any 
party  interested*    The  provision  can  by  no 


possibility  create  a  perpetuity.    (Estate  of 
Steele,  124  Cal.  533.) 

ALIENS. 

The  fact  that  an  alien  could  not  initiate 
title  to  government  land  does  not  affect  his 
right  to  make  a  valid  appropriation  of  water, 
the  tests  of  such  appropriation  being  merely 
priority  of  possession  and  beneficial  use, 
without  regard  to  the  competency  of  the  ap- 
propriator  to  pre-empt  the  place  of  intended 
use,  and,  If  the  appropriation  of  the  water  be 
considered  as  a  mode  of  acquiring  real  prop- 
erty by  purchase,  the  right  of  the  alien  to 
hold  it  is  good,  until  "ofilce  found,"  and  pri- 
vate Individuals  cannot  treat  his  appropria- 
tion as  void.  (Santa  Paula  Water  Works  v. 
PeraJta,  113  Cal.  88.) 

ALIMONY. 

Questions  relating  to.  See  Marriage  and 
Divorce,  II,  5. 

Allowance  of  in  action  for  maintenance  is 
a  preferred  claim.  See  Estates  of  Deceased 
Persons,  37. 

ALLEYS. 
Sidewalk  is  part  of  street    See  Streets,  12. 

ALLOWANCE. 

Allowance  out  of  hospital  fund  of  commis- 
sions for  its  collection.    See  Hospitals. 

Assignees  in  insolvency,  allowances  to. 
See  Bankruptcy  and  Insolvency,  VII,  5. 

Guardian,  allowances  to.  See  Guardian 
and  Ward,  IV. 

To  trustee.    See  Trusts  and  Trustees,  XI. 

Alimony,  allowance  of.  See  Marriage  and 
Divorce,  II,  5. 

Family  allowance.  See  Estates  of  De- 
ceased Persons,  III. 

Claims,  allowance  of.  See  Estates  of  De- 
ceased Persons,  V,  3. 

Claims,  allowance  of.    See  Supervisors,  II, 

a 

Executor,  allowances  to.     See  Executors 
and  Administrators,  VIII,  3. 
Pledgee,  allowances  to.  See  Pledges,  III,  4. 
Freight  allowance.    See  Sales,  VIL 

ALTERATION  OF  INSTRUMENTS. 

Modification  of  contracts.  See  Agency,  III, 
2,  a;  Contracts.  VI;  Mechanics'  Liens,  I,  5. 

Release  of  guarantor  by.  See  Guarantor, 
14  et  seq. 

Interlineation  in  bond,  effect  of.  See  Ap- 
peals, 111. 

Agent,  effect  of  alteration  by.  See  Agency, 
54,  55. 

Agent  is  not  authorized  to  alter  instru- 
ment.   See  Agency,  15. 

Judgments,  alteration  of.  See  Judgments, 
V. 

In  street  improvement    See  Streets,  IX,  5. 

Changing  assessment.    See  Streets,  XI,  6. 

1.  Where  no  place  of  payment  is  desig- 
nated in  a  note  executed  in  this  state,  it  is 
payable  only  in  this  state,  and  where  a  note 
so  drawn,  after  being  indorsed,  was  altered 
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bo  as  to  make  It  payable  at  a  designated 
bank  In  the  state  of  New  York  without  the 
knowledge  or  consent  of  the  lndorsers,  the 
alteration  of  the  note  Is  material,  and  will 
discharge  the  lndorsers  whether  they  be  con- 
sidered as  lndorsers  or  guarantors.  (Pelton 
y.  San  Jacinto  Lumber  Co.,  113  Gal.  21.) 

2.  The  fact  that  the  altered  note  was  given 
by  a  corporation,  and  that  the  sureties  who 
Indorsed  the  same  were  stockholders  in  the 
corporation,  does  not  affect  the  rule  that  they 
are  discharged  from  liability  on  the  note  by  a 
material  alteration  of  it  without  their  con- 
sent, and  the  fact  that  they  were  indirect- 
ly benefited  In  proportion  to  the  stock 
owned  by  them  at  the  time  of  the  loan  is  im- 
material, where  they  are  sued  upon  the 
note,  and  not  upon  their  statutory  liability. 
(Pelton  v.  San  Jacinto  Lumber  Co.,  113  Cal. 
21.) 

3.  The  corporation  cannot  avail  itself  of 
the  defense  of  a  material  alteration  of  the 
note  as  to  place  of  payment,  when  such  al- 
teration was  made  by  the  agent  of  the  cor- 
poration before  delivery  of  the  note  to  the 
payee.  (Pelton  v.  San  Jacinto  Lumber  Co., 
113  Cal.  21.) 

4.  Whether  there  has  been  a  material  al- 
teration in  an  entry  made  in  a  family  Bible 
is  a  question  to  be  determined  by  the  court 
when  it  is  offered,  and  before  it  is  presented 
to  the  jury;  and,  where  such  entry  is  ad- 
mitted, it  must  be  assumed  upon  appeal  that 
the  court  was  satisfied  that  no  material 
change  had  been  made  in  the  entry,  in  the 
absence  of  any  showing  to  the  contrary,  and, 
its  action  being  matter  of  discretion,  its  rul- 
ing upon  the  question  of  alteration  Is  not 
open  to  review,  unless  it  Is  made  to  appear 
that  its  discretion  was  abused.  (People  v. 
Mayne,  118  Cal.  516.) 

5.  The  general  rule  that  any  material  al- 
teration in  the  contract  avoids  it  even  in  the 
hands  of  innocent  holders,  and  prevents  re- 
covery upon  it  to  any  extent,  has  applica- 
tion to  cases  where  the  alteration  is  by  the 
payee  or  party  seeking  to  enforce  it;  but 
that  rule  does  not  apply  in  cases  where  the 
alteration  is  by  a  stranger  to  the  contract, 
without  the  knowledge  or  consent  of  either 
party,  in  which  case  the  alteration  amounts 
to  a  spoliation  merely  which  will  not  pre- 
vent recovery  upon  the  contract  according 
to  its  original  terms,  where  those  terms  can 
be  ascertained.  (Walsh  v.  Hunt,  120  Cal. 
40.) 

6.  Any  unauthorized  change  in  an  instru- 
ment in  a  material  respect  destroys  the  in- 
tegrity of  the  instrument  as  the  contract 
which  the  maker  has  executed,  and  it  ceases 
to  be  his  contract,  and  is  avoided  in  the 
hands  of  an  innocent  holder  for  value;  and 
this  rule  applies  to  commercial  paper,  as  well 
as  to  deeds  and  other  sealed  instruments. 
(Walsh  v.  Hunt,  120  Cal.  46.) 

ALTERCATIONS. 

Evidence  of  on  prosecution  for  murder. 
See  Criminal  Law,  XI,  16,  e,  E. 


ALTERNATIVE. 

Performance  where  contract  Is  In.  See 
Contracts,  IV,  2. 

AMBIGUITIES. 

Wills,  ambiguities  in.    See  Wills,  VI,  2. 

Ambiguous,  what  finding  is.  See  Estates 
of  Deceased  Persons,  VI,  2,  e. 

Ambiguous  description,  mistake  not  re- 
lieved.   See  Mistake,  3. 

Patent,  are  not  explainable  by  parol.  See 
Wills,  53. 

Complaint,  ambiguity  in,  cannot  be  raised 
by  general  demurrer.  See  Agency,  39;  Coun- 
ties, 7. 

Complaint  is  not  demurrable  because  of, 
when.    See  Gifts,  26. 

In  bond,  parol  evidence  not  admissible, 
when.    See  Evidence,  73. 

In  contracts,  parol  evidence  to  explain. 
See  Evidence,  64,  65. 

Ambiguities  in  guaranty,  Interpretation  of. 
See  Guaranty,  3. 

Information  susceptible  of  different  con- 
structions.   See  Criminal  Law,  33. 

AMENDMENTS. 

See  Pleading  and  Practice,  V. 

Complaint  for  services,  amendment  stat- 
ing value.    See  Account,  3. 

Contest  of  will,  power  to  amend.  See 
Wills,  34. 

Failure  ta  give  notice  of  amendment  is  no 
ground  of  reversal.    See  Findings,  23. 

Articles  of  incorporation,  amendment  of. 
See  Corporations,  I. 

Attachment  amendment  of.  See  Attach- 
ments, II. 

Return,  time  of  amendment  of.  See  Taxa- 
tion, 46. 

Affidavit  of  service  of  summons,  amend- 
ment of  nunc  pro  tunc  without  notice.  See 
Summons,  10. 

Record,  amendment  of,  showing  proof 
of  service.    See  Default,  1. 

Proposal  of,  is  not  a  waiver  of  a  defect  in 
a  notice.    See  New  Trial,  49. 

Motion  to  dismiss  appeal,  amendment  of. 
See  Appeals,  IX,  7. 

Claim  of  mechanic's  lien,  amendment  of. 
See  Mechanics'  Liens,  VII,  8. 

Order  settling  account,  amendment  of.  See 
Trusts  and  Trustees,  62. 

Petition  in  insolvency,  what  not  amenda- 
ble.   See  Bankruptcy  and  Insolvency,  10,  11. 

Instructions,  amendment  of.  See  Instruc- 
tions, VIII. 

Findings,  mistakes  in,  correction  of.  See 
Findings,  23. 

Judgments,  amendment  of.  See  Judg- 
ments, V. 

Record  on  appeal,  amendment  of.  See 
Appeals,  VI,  5. 

Statutes,  amendment  of.  See  Statutes, 
V. 

Statute  of  limitations,  amendment  of.  See 
Statute  of  Limitations,  II. 

Constitution  or  by-laws  of  benevolent  so- 
ciety, amendment  of.  See  Benevolent  Socle- 
ties,  I. 


AMICUS  CURIAE— ANIMALS,  I,  II,  III. 
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AMICUS  CURIAE. 

Counsel  appearing  as  amid  curiae  hare 
none  of  the  right  of  an  adversary  In  control 
of  the  litigation,  and  are  not  authorized  to 
suggest  a  diminution  of  the  record;  nor  are 
their  rights  or  liberties  enlarged  by  their  ap- 
pointment as  amlci  curiae  by  the  lower 
court,  which  has  no  authority  to  make  such 
appointment    (Estate  of  Plna,  112  Cal.  14.) 


AMOTION. 

Of  public  officers.    See   Offices   and   Offi- 
cers, 28. 

ANCIENT  LIGHTS. 

Doctrine  of,  does  not   obtain.    See   Ease- 
ments, 11. 


ANCILLARY  ADMINISTRATION. 
See  Executors  and  Administrators,  XI. 

ANIMALS. 

I.  Wild  Animals. 

II.  Animals  at  Large  and  Trespassing  Ani- 
mals. 

III.  Injuries  by  Animals;  Herein,  of  Vicious 
Animals. 

Stealing  of.    See  Criminal  Law,  529. 
Game    laws,    violation  of.    See  Criminal 
Law,  XI,  5. 

I.  Wild  Animals. 

Construction  of  lease  of.  See  Landlord 
and  Tenant,  8. 

Lease  of  livestock,  appointment  of  lessee 
as  administrator  of  lessor.  See  Landlord 
and  Tenant,  IX. 

Lease  of,  remedy  for  trespass  in  killing 
stock.    See  Landlord  and  Tenant,  12. 

Lease  of  livestock,  construction  of  provi- 
sion against  assignment  See  Landlord  and 
Tenant,  20. 

Chattel  mortgage  on  animals,  whether  cov- 
ers Increase.    See  Mortgages,  XIX,  3. 

Mortgage  of  sheep  and  sale  of  by  mort- 
gagor, effect  of.    See  Mortgages,  209. 

Replevin  for  sheep.    See  Replevin,  III. 

Sale  of,  subsequent  delivery  to  vendor  as 
agistor.    See  Sales,  14. 

Pish.    See  Watercourses,  II. 

Enjoining  destruction  of  hunting  privi- 
lege.   See  Injunctions,  11. 

1.  Although  the  wild  game  of  the  state 
belongs  to  the  people  in  their  sovereign  ca- 
pacity, and  is  subject  to  private  dominion 
•nly  by  authority  of  the  legislature,  yet 
within  the  provisions  of  the  statute  prescrib- 
ing in  what  cases  individual  proprietorship 
therein  may  exist  the  individual  owner  is  as 
much  to  be  protected  in  the  enjoyment  of 
his  rights  in  this  species  of  property  as  to 
any  other  under  the  law.  (Kellogg  v.  King, 
114  Cal.  378.) 


II  Animals  at  Large  and  Trespassing  Ani- 
mals. 

Trespassing,  liability  of  railroad  for  in- 
juries to.    See  Railroads,  VII,  2. 

2.  The  act  of  March  7,  1878  (Stats.  1878, 
p.  176),  "concerning  trespassing  animals 
upon  private  lands  in  certain  counties,"  etc., 
does  not  violate  section  11  of  article  I  of  the 
constitution;  nor  is  it  unconstitutional  be- 
cause it  gives  an  attachment  for  a  trespass 
without  an  affidavit,  nor  because  it  subjects 
trespassing  animals  to  attachment  which 
are  exempt  from  execution  under  the  gen- 
eral laws.    (Wigmore  v.  Buell,  122  Cal.  144.) 

3.  The  &ct  of  March  7,  1878,  concerning 
trespassing  animals,  must  be  construed  to 
carry  out  its  obvious  purpose  to  afford  the 
owner  of  the  land  trespassed  upon  a  speedy 
and  summary  remedy.  The  remedy  by  dis- 
traint of  the  animals  Is  to  be  construed  as 
confined  to  the  period  of  two  days;  and  it 
does  not  preclude  the  remedy  by  attachment 
thereafter,  upon  the  ground  that  the  plaintiff 
who  has  distrained  has  a  continuing  lien 
upon  the  animals.  (Wigmore  v.  Buell,  122 
Cal.  144.) 

4.  The  statute  gives  to  the  plaintiff  the 
remedy  by  attachment,  whether  he  proceeds 
by  action  in  personam  against  the  owuer  if 
known,  or  in  rem  against  the  trespassing  ani- 
mals, if  the  owner  is  unknown;  and,  in  either 
case,  the  attached  animals  pass  into  the  cus- 
tody of  the  law.  (Wigmore  v.  Buell,  122 
Cal.  144.) 

5.  The  writ  of  attachment  substantially 
conforms  to  the  amount  claimed  in  the  com- 
plaint, where  it  states  the  amount  of  dam- 
ages alleged  and  the  alleged  cost  of  keeping 
the  animals  by  plaintiff  for  the  period  of  two 
days,  although  the  complaint  prays  for  a 
specified  sum  per  day  as  expense  of  future 
keeping.  Such  expense  Is  but  costs  of  suit, 
to  be  determined  by  the  court,  for  the  keep- 
ing by  the  sheriff,  who  obtains  the  legal  cus- 
tody of  the  animals  under  the  attachment, 
and  need  not  be  alluded  to  in  the  writ.  If 
the  plaintiff  has  the  possession  after  the 
statutory  two  days,  it  must  be  as  keeper  for 
the  sheriff.    (Wigmore  v.  Buell,  122  Cal.  144.) 

6.  Under  the  act  of  March  27,  1872,  a  sale 
by  the  constable  of  animals  taken  damage 
feasant  upon  the  land  of  the  distrainor, 
without  given  the  ten  days'  notice  of  the  sale 
required  by  the  statute,  is  void,  and  the  dis- 
trainor purchasing  at  such  a  sale  cannot  still 
retain  possession  by  virtue  of  his  lien.  By 
such  a  sale,  the  lien  must  be  deemed  to  have 
been  waived  or  lost.  (Chase  v.  Putnam,  117 
Cal.  364.) 

III.  Injuries  by  Animals;  Herein  of  Vicious 

Animals. 

7.  Where  injuries  were  inflicted  upon  the 
plaintiff  by  a  vicious  bull  negligently  driven 
in  the  highway  by  servants  of  the  defendant, 
to  whom  the  care  of  the  animal  was  in- 
trusted, without  their  securing  it  in  any  way, 
notwithstanding  knowledge  on  their  part 
that  the  bull  was  wild  and  would  fight,  and 
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that  it  had  previously  knocked  another  man 
down  on  the  same  day,  and  had  threatened 
attack  upon  others,  the  defendant  is  liable 
for  such  injuries,  although  he  may  have  had 
no  previous  knowledge  of  the  viciousness  of 
the  bull.  (Olowdis  v.  Flume  etc.  Co.,  118 
Cal.  315.) 

8.  In  order  to  enforce  the  liability  of  the 
owner  of  an  animal  for  injuries  inflicted 
thereby  to  another  person,  it  must  appear 
that  the  animal  was  in  fact  vicious,  and  that 
the  owner  had  knowledge  of  its  viciousness, 
actual  or  imputed;  and  though  knowledge  by 
or  notice  to  a  servant  of  the  viciousness  of 
the  master' 8  animal,  with  respect  to  which 
he  is  charged  with  no  duty,  is  not  notice  to 
the  master,  yet  the  knowledge  of  a  servant 
to  whom  an  animal  is  intrusted,  of  its  vi- 
cious or  ferocious  disposition,  is  the  knowl- 
edge of  the  master,  sufficient  to  render  him 
liable  for  injuries  caused  by  such  animal 
while  In  the  custody  and  control  of  such  ser- 
vant. (Clowdis  v.  Flume  etc.  Co.,  118  Cal. 
315.) 

9.  Where  injury  is  caused  by  a  vicious  ani- 
mal which  the  owner  knew  to  be  vicious,  at 
the  time  of  and  previous  to  the  injury,  the 
owner  is  liable  as  an  insurer,  and  the  ques- 
tion of  negligence  in  such  case  Is  immaterial. 
(Clowdis  v.  Flume  etc.  Co.,  118  Cal.  315.) 

10.  Where  the  complaint  Joined  in  one 
count  two  distinct  causes  of  action,  one  for 
injury  caused  by  a  vicious  bull  of  defendant 
which  defendant  knew  to  be  vicious,  and 
the  other  for  injury  caused  by  the  negligent 
performance  of  duty  by  the  servants  of  the 
defendant  in  the  care  and  driving  of  the 
animal  intrusted  to  them  by  the  defendant, 
and  issue  was  joined  upon  each  cause  of 
action,  without  objection  to  their  union  in 
one  count,,  and  the  evidence  upon  each  cause 
of  action  was  sufficient  to  uphold  a  verdict 
for  plaintiff  upon  either,  an  instruction  that 
before  plaintiff  could  recover  he  must  estab- 
lish the  facts  that  the  bull  at  the  time  he  in- 
flicted the  injury  was  vicious,  and  that  de- 
fendant had  knowledge  of  its  vicious  charac- 
ter, and  another  instruction  that  defendant 
was  liable  for  injury  resulting  from  the  neg- 
ligence of  defendant's  employees  in  the  per- 
formance of  their  duty,  are  not  contradictory 
or  self-destructive;  and  whatever  confusiou 
may  have  resulted  from  failure  to  point  out 
clearly  to  the  Jury  the  full  distinction  be- 
tween the  two  causes  of  action  must  have 
tended  to  defendant's  advantage,  and  is  not 
ground  for  reversal  of  a  judgment  in  favor 
of  plaintiff,  upon  defendant's  appeal  there- 
from. (Clowdis  v.  Flume  etc.  Co.,  118  Cal. 
315.) 

11.  Where  there  was  conflicting  evidence 
as  to  the  nature  and  permanence  of  the  in- 
juries received  by  plaintiff  from  the  attack 
of  a  vicious  bull,  for  which  defendant  is  lia- 
ble, but,  on  the  part  of  the  plaintiff,  it  was 
shown  that  the  coccyx  was  fractured,  the 
muscles  of  the  region  atrophied,  the  sciatic 
nerve  made  tender  and  painful  to  pressure, 
and  that  there  were  other  symptoms  of 
spinal  injury,  upholding  a  finding  that  plain- 
tiff's health  was  seriously  Impaired,  if  not 


positively  wrecked,  It  may  not  be  said  that 
a  verdict  for  the  plaintiff  for  damages  In  the 
sum  of  five  thousand  five  hundred  dollars 
was  excessive.  (Clowdis  v.  Flume  etc.  Co., 
118  Cal.  815.) 

ANNEXATION. 

Territory,  annexation  of.  See  Municipal 
Corporations,  III. 

School  districts,  annexation  of,  to  city. 
See  Schools,  VI. 

ANNUAL    WORK. 
See  Mines  and  Mining,  III. 

ANNUITIES. 
See  Wills,  VI,  7. 

Agreement  for  annuity  creates  lien,  when. 
See  Husband  and  Wife,  29,  30. 

Time  from  which  payable.  See  Wills, 
VI,  7. 

Date  of,  amendment  of  order.  See  Trusts 
and  Trustees,  62. 

ANNULMENT. 

Street  contract,  annulment  of.  See 
Streets,  IX,  5. 

Action  to  annul  contract  for  fraud,  right  to 
jury  trial.    See  Jury  and  Jurors,  6. 

ANSWERS. 
See  Pleading  and  Practice,  III. 

APPEALS. 

I.  Jurisdiction  of  Supreme  Court. 

II.  What  Judgments  and  Orders  are  Ap- 
pealable. 

1.  Construction      of      Constitution; 

Question  of  Appealability,  When 
Determined. 

2.  Appeal  from  Judgment  Entered 

on     Mandate    from     Supreme 
Court. 

3.  Orders  in  Contempt;  Rulings  on 

Challenges  to  Jurors. 

4.  Orders  and    Decrees  in    Probate 

Proceedings. 

5.  In  Criminal  Proceedings. 

6.  Orders    Relating   to    Judgments, 

New   Trials,   Pleadings,    Inter- 
locutory Decrees. 

7.  Orders  Substituting  Parties;  Re- 

lating to  Compensation  of  Re- 
ceivers. 

8.  Orders    Refusing    to    Set    Aside 

Former  Orders. 

9.  Orders  Relating  to  Executions  or 

Attachments;    Herein    of    Or- 
ders after  Final  Judgment. 

III.  Who  may  Appeal. 

IV.  Time  within  which  Appeals  Must  be 

Taken. 

1.  Construction  of  Statute  Changing 

Time. 

2.  Time  when  Commences  to  Run; 

Premature  Appeals. 

3.  Appeals  in  Probate  Proceedings. 
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4.  Appeals  from  Judgments  or  Or- 

ders Refusing  to  Vacate  Judg- 
ments. 

5.  To    Present    Question    of    Suffi- 

ciency of  Evidence  to  Support 
Judgment  or  Findings. 

V.  Appeals,  How  Taken. 

1.  Notice  of  Appeal. 

a.  Notice  by  Attorney;  Serving 

and  Filing  of. 

b.  Parties  to  be  Served. 

c.  Service  on  Death  of  Party. 

d.  Proof  of  Service;  Absence  of 

Notice  from  Transcript. 

2.  Undertaking  on  Appeal. 

a.  Necessity  of;  Where  Auditor 

a  Party;  Time  of  Filing. 

b.  Sufficiency  of;  New  Under- 

taking. 

c.  Where    Double    Appeals    or 

Distinct  Appeals;  Stipula- 
tion as  to. 

d.  Justification  of  Sureties. 

e.  Liability  of  Sureties  and  Ac- 

tions against. 

3.  On  Death  of  Party. 

VI.  Record  on  Appeal. 

1.  What  Part  of;  Form  of  and  Con- 

tents; Judgment-Roll. 

2.  Time    within    which    Transcript 

must  be  Filed. 

3.  Specifications  of  Error. 

4.  Settlement  of  Bill  of  Exceptions. 

a.  Time    for   Preparation    and 

Settlement. 

b.  Notice  of  Settlement. 

c.  Where  Different  Judges  Act; 

after  Expiration  of  Office. 

d.  Refusal    to    Settle;    Manda- 

mus. 

e.  Error  in,  how  Reviewed. 

5.  Mistakes   or    Contradictions    in; 

Amendment  or  Correction  of. 
6.  Identification,  Authentication,  and 
Certification  of;  Stipulation  as 
to  Correctness. 

VII.  Particular   Questions,  how    Presented 
for  Review. 

1.  Questions  Relating  to  Pleadings. 

2.  Rulings  on  Evidence;  Sufficiency 

of  Evidence;  Order  Refusing 
View  of  Premises. 

3.  Judgments;     Orders  on  Motions 

for  New  Trials. 

4.  Questions    Relating    to    Attach- 

ments, Executions,  Injunctions. 

5.  Questions    Relating    to  Appoint- 

ment of  Elisors,  Instructions. 
Findings,  Agreed  Statements. 

6.  Appeals    in    Election    Contests; 

Probate  or  Criminal  Cases;  In- 
validity of  Ordinance  Estab- 
lishing Water  Rates. 

Vm.  Effect  of  Appeal. 

1.  Effect  on  Judgment,   Generally; 

Construction  of  Statute  Relat- 
ing to. 

2.  In  Divorce  Proceedings. 

3.  In  Proceedings  to  Remove  Super- 

visors; in  Election  Contests. 


4.  In  Criminal  Cases;  Certificate  of 

Probable  Cause. 

5.  Changing   Order   Granting   New 

Trial;  Motion  to  Offset  Judg- 
ment Pending. 

6.  Prior  Appeal. 

7.  Granting  Stay  in  Supreme  Court; 

Quashing    Proceedings    Taken 
Pending  Appeal;  Bond  to  Stay 
Execution. 
IX.  Dismissal  of  Appeal. 

1.  Want  of  Jurisdiction;    Who  may 

Move  to  Dismiss. 

2.  Want  of  Authority  of  Attorney; 

Appeal  Presenting  Abstract 
Question;  Satisfaction  of  Judg- 
ment. 

3.  Omissions  in  Judgment-Roll ;  De- 

fective Certificate  to  Tran- 
script or  Insufficient  Record. 

4.  Failure  to  File  Points  and  Au- 

thorities. 

5.  Appeal  of  Convicted    Defendant 

Escaping  Pending  Appeal. 

6.  Irregularities  in  Lower  Court,  or 

Connected  with  Notice  or  Un- 
dertaking or  Taking  of  Appeal. 

7.  Hearing  and  Amendment  of  Mo- 

tion; Stay  Pending;  Estoppel  of 
Respondent;     Grounds  of  Mo- 
tion. 
X.  Making  Up  of  Calendar;  Confession  of 

Error. 
XI.  Hearing  and  Review. 

1.  Arguments  and  Briefs  of  Coun- 

sel; Failure  to  Appear  or  File 
Brief;  Points  not  Urged. 

2.  Court  Confined  to  Record;  Verity 

of  Record;  Facts  not  Appear- 
ing. 

3.  What  Considered  on  Appeal  from 

Judgment. 

4.  What  Considered  on  Appeal  from 

Order  on  Motion  for  New  Trial. 

5.  Moot  Questions. 

6.  Reasons  for  Decision;  Enlarging 

Grounds  of  Objection  in  Su- 
preme Court. 

7.  Errors    in  Favor    of    Appellant; 

Judgments  Consented  to. 

8.  Errors       against       Respondent; 

against  Party  not  Appealing. 

9.  Immaterial  or  Nonprejudicial  Er- 

rors. 
10.  Matters  in  Discretion   of   Lower 
Court. 

a.  Amendment   of   or  Striking 

out  of  Pleadings. 

b.  Order  of  Proof;  Competency 

of  Witnesses. 

c.  Setting   Aside   of  Judgment 

or  Default. 

d.  Dismissal     of     Cause     for 

Want  of  Prosecution. 

e.  Orders  on  Motions   for  New 

Trial. 

f.  Awarding  Community   Prop- 

erty; Imposition  of  Fines; 
Allowing  Costs. 

g.  Miscellaneous  Matters  with- 

in Discretion. 
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11.  Objections  First  Raised  on  Ap- 

peal. 

a.  Service    of    Bill    of  Excep- 

tions; Capacity  to  Sue. 

b.  Objections  to  Jurors;    Ques- 

tions Relating  to  the  Evi- 
dence. 

c.  Misconduct  in  Trial. 

d.  Questions  Relating  to  Plead- 

ings, Issues,  or  Findings. 

12.  Review  of  Evidence. 

a.  General  Rule  that  Facts  not 

Reviewed. 

b.  Credibility  of  Witnesses  and 
1  Weight  of  Testimony  not 

Subject  to  Review. 

c.  Failure  to  Support  Immate- 

rial Findings. 

d.  If  Evidence  Conflicting,  Ver- 

dict, Finding,  or  Judgment 
not  Reviewed. 

13.  Findings  or  Issues;  Questions  Re- 

lating to  Other  than  Sufficiency 
of  Evidence. 

14.  Presumptions  on  Appeal. 

a.  General     Rule      that     Pre- 

sumptions are  in  Favor  of 
Judgment  and  Error  to  be 
Affirmatively  Shown. 

b.  Presumption  of  Injury  from 

Error. 

c.  In  Relation  to  Pleadings;  as 

to  Service  of  Parties. 

d.  In    Relation    to    Evidence; 

Where  Laws  of  Another 
State  Involved. 

e.  In  Relation  to  Instructions. 

f.  In  Favor  of  Verdict;     that 

Premature  Judgment  Va- 
cated. 

g.  In  Relation  to  Findings    or 

Costs, 
h.  On  Substituting  Party;     on 

Granting  or  Refusing  New 

Trial;    of     Regularity    of 

Proceedings. 
1.  Of  Consent  or  Waiver, 
j.  Of  Validity  of  Contract. 

XII.  Judgments  on  Appeal. 

1.  Construction  of  Decision  of  Su- 

preme Court;  Binding  Effect  of. 

2.  Disagreement  of  Justices. 

3.  Allowance    of    Attorney's     Fee; 

Costs. 

4.  Power  to  Make  Findings. 

5.  Remedial    Powers    of    Supreme 

Court;    Modification    of    Judg- 
ment; Release  by  Respondent. 

6.  Reversal;  Rendition  of  Judgment 

on;    Reversal    after   Death   of 
Party. 

7.  Affirmance    of    Order    Granting 

New  Trial. 

8.  Frivolous  Appeal;  Damages. 

9.  Rehearing. 

10.  Recalling  of  Remittitur. 

XIII.  Appeals  from  Inferior  Courts. 

XIV.  Appeals  to  the  Supreme  Court  of  the 

United    States,  or  Petitions   to  the 
Circuit  Court. 


Habeas  corpus  cannot  be  used  as  substi- 
tute for.    See  Habeas  Corpus. 

Law  of  the  case.    See  Law  of  the  Case. 

Actions  to  enforce  mechanics'  Hens,  appeal 
in.    See  Mechanics'  Liens,  VIII,  3. 

Street  assessment,  appeal  from.  See 
Streets,  XI,  7. 

Loss  of  statement  See  New  Trial,  IV, 
4,  a. 

Death  pending  appeal  from  order  refusing 
to  set  apart  estate.  See  Estates  of  Deceased 
Persons,  7. 

Death  of  widow  pending  appeal,  effect  on 
family  allowance.  See  Estates  of  Deceased 
Persons,  15. 

Substitution  of  one  purchasing  pending 
appeal.    See  Mortgages,  122. 

Repeal  of  statute  giving  right  to  penalty 
pending  appeal  in  action  to  enforce.  See 
Statutes,  15. 

Appeal  taken  after  act  had  ceased  to  ex- 
ist.   See  Statutes,  16. 

Mandamus  will  not  lie  where  there  Is  a 
remedy  by  appeal.    See  Mandamus,  1, 

Judgment  is  not  evidence  of  facts  deter- 
mined pending  appeal.    See  Mortgages,  132. 

Order  overruling  demurrer  on  ground  of 
statute  of  limitations  not  reviewed,  when. 
See  Mortgages,  106. 

Ruling  on  question  of  alteration  not  open 
to  review.    See  Alteration  of  Instruments,  4. 

I.  Jurisdiction  of  Supreme  Court. 

1.  Where  the  amount  of  costs  allowed  by 
the  court  Is  less  than  three  hundred  dollars, 
the  action  of  the  trial  court  relating  thereto 
is  not  reviewable  upon  appeal,  and  a  sepa- 
rate appeal  from  the  order  taxing  the  costs 
will  be  dismissed.  (Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184.) 

2.  The  supreme  court  has  appellate  juris- 
diction over  all  questions  arising  In  an  action 
for  divorce,  on  the  ground  that  It  is  a  case 
in  equity,  regardless  of  the  amount  involved; 
and  it  has  Jurisdiction  of  an  appeal  from  a 
special  order  made  after  final  judgment  in 
favor  of  the  plaintiff  requiring  the  defendant 
to  pay  counsel  fees  and  costs  to  enable  the 
plaintiff  to  contest  the  defendant's  motion 
for  a  new  trial  in  the  superior  court,  though 
the  amount  involved  in  such  appeal  is  less 
than  three  hundred  dollars.  (Harron  v.  Har- 
ron,  123  Cal.  508.) 

3.  The  case  of  Langan  v.  Langan,  83  Cal. 
018.  as  to  the  dismissal  of  an  appeal  from  an 
order  allowing  less  than  three  hundred  dol- 
lars as  counsel  fees,  in  an  action  of  divorce, 
is  overruled.  (Harron  v.  Harron.  123  Cal. 
308.) 

4.  The  amount  of  money  involved  in  an 
order  made  after  judgment  is  not  a  test  of 
the  jurisdiction  of  the  court  over  an  appeal 
therefrom.  Fairbanks  v.  Lampkin,  99  Cal. 
429,  limited,  so  far  as  holding  to  the  con- 
trary.   (Harron  v.  Harron,  123  Cal.  508.) 

5.  The  supreme  court  has  no  jurisdiction 
under  the  constitution,  of  an  appeal  from  a 
judgment  rendered  in  the  superior  court, 
upon  appeal  from  a  justice's  judgment  in  an 
action  brought  under  section   1206  of  the 
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Code  of  Civil  Procedure,  to  enforce  disputed 
claims  of  employees  of  an  execution  debtor 
for  wages,  of  which  payment  was  claimed 
oat  of  the  proceeds  of  sale  of  personal  prop- 
erty levied  upon  by  the  sheriff,  whether  the 
action  be  viewed  as  a  suit  in  equity  to  en- 
force Hens  upon  personal  property,  or  as  an 
ordinary  action  for  wages  due.  (Edsall  v. 
Short  122  Gal.  533.) 

&  The  court  has  appellate  jurisdiction  in 
criminal  cases  on  questions  of  law  alone  and 
the  propriety  of  conviction  upon  the  evi- 
dence before  the  court  becomes  a  question  of 
law  within  the  competence  of  this  court  only 
when  there  is  a  clear  failure  of  proof;  and 
though  the  evidence  contained  in  the  record 
may  not  be  very  convincing  to  this  court, 
that  a  defendant  accused  of  an  assault  with 
intent  to  commit  rape  intended  to  accom- 
plish intercourse  with  the  prosecutrix  against 
her  consent,  and  despite  any  resistance  she 
might  make,  yet  where  there  is  evidence 
tending  to  prove  the  truth  of  the  charge, 
the  deductions  of  fact  from  the  evidence  are 
within  the  province  of  the  Jury,  and  where 
the  court  that  heard  the  evidence  has  re- 
fused a  new  trial,  its  order  will  not  be  dis- 
turbed upon  appeal  for  insufficiency  of  the 
evidence  to  justify  the  verdict  (People  v. 
Kuches,  120  Cal.  566.) 


II.  What  Judgments    and    Orders  are    Ap- 
pealable. 

1.  Construction  of  Constitution;  Question  of 

Appealability,  when    Determined. 

Statute  providing  for  appeal  In  probate 
proceedings  to  be  liberally  construed.  See 
post,  14. 

7.  The  former  constitution  having  been  Ju- 
dicially construed  to  empower  the  legislature 
to  provide  for  appeals  to  the  supreme  court 
in  special  civil  proceedings  of  a  summary 
character,  its  language,  re-enacted  in  the 
present  constitution,  will  be  concluded  to 
have  been  adopted  with  the  Interpretation 
and  construction  which  the  courts  had  enun- 
ciated; and  where  the  construction  of  the 
present  constitution  has  been  fixed  by  long 
acquiescence  and  sanction  both  of  the  legis- 
lature and  of  the  courts  in  favor  of  the 
right  of  appeal  in  special  cases,  it  cannot  be 
open  for  decision  to  the  contrary  as  a  new 
question.  (Morton  v.  Broderick,  118  Cal. 
474.) 

8.  Where  the  question,  whether  an  order 
appealed  from  is  or  is  not  appealable,  cannot 
he  determined  by  a  mere  inspection  of  the 
order,  but  involves  a  consideration  of  the 
merits  of  the  appeal,  it  will  not  be  deter- 
mined In  advance  of  the  hearing  of  the  ap- 
peal upon  its  merits.  (Hale  etc.  Min.  Co.  v. 
Fox,  122  Cal.  56.) 

2.  Appeal  from  Judgment  Entered  on  Man- 

date from  Supreme  Court. 

9.  Where  a  judgment  for  damages  upon 
one  cause  of  action  was  ordered  to  be  en- 
tered In  favor  of  the  plaintiff  upon  a  former 


appeal,  and  was  entered  by  the  court  below 
in  accordance  with  the  mandate  of  the  ap- 
pellate court,  there  is  no  ground  for  a  second 
appeal  therefrom,  and  it  must  bo  affirmed 
upon  such  second  appeal*,  (Fox  v.  Hale  etc. 
Min.  Co.,  122  Cal.  219.) 

10.  After  judgment  entered  by  the  trial 
court  under  the  direction  of  this  court  given 
upon  a  first  appeal,  a  second  appeal  may  be 
taken  therefrom,  not  only  to  review  the 
question  whether  the  judgment  was  entered 
in  conformity  with  the  mandate  of  thte 
court,  but  also  to  review  the  merits  set  forth 
in  a  bill  of  exceptions  which  was  not  in- 
volved upon  the  first  appeal.  (Tuffree  v. 
Stearns  Ranchos  Co.,  124  Cal.  306.) 


3.  Orders    in  Contempt;    Rulings  on  Chal- 

lenges to  Jurors. 

No  appeal  lies  from  unlawful  order  of  im- 
prisoning.   See  Contempt,  8. 

Contempt,  no  appeal  in.    See  Contempt,  7. 

Contempt,  no  direct  appeal  in.  See  Con- 
tempt. 

11.  Obedience  by  an  executor  or  adminis- 
trator to  a  decree  of  distribution  may  be  en- 
forced by  contempt  proceedings,  and  no  ap- 
peal will  He  from  the  order  adjudging  the 
contempt;  and  where  an  executrix  contuma- 
ciously disobeyed  a  decree  ordering  a  sum  of 
money  to  be  distributed  and  paid  to  the  as- 
signee of  a  legatee,  and  was  adjudged  guilty 
of  contempt  therefor  and  ordered  committed 
to  jail  until  she  complied  with  the  terms  of 
the  decree,  an  appeal  taken  by  her  from  the 
order  adjudging  her  in  contempt  must  be 
dismissed.  (Estate  of  Wittmeier,  118  Cal. 
255.) 

12.  A  challenge  to  a  trial  juror  in  a  crim- 
inal case  for  actual  bias  can  only  be  re- 
viewed upon  appeal  when  the  question  pre- 
sented Is  one  of  law;  and  the  action  of  the 
trial  court  upon  such  a  challenge  will  not  be 
reviewed  where  the  question  is  one  of  fact, 
or  of  conflicting  statements,  or  where  the 
evidence  would  Justify  a  finding  either  way. 
(People  v.  Scott,  123  Cal.  434.) 

13.  Challenges  to  jurors  upon  the  ground 
of  actual  bias  by  a  defendant  who  has  ex- 
hausted his  peremptory  challenges,  are  the 
subject  of  exception,  and  may  be  reviewed 
upon  appeal,  where  the  question  comes  be- 
fore this  court  as  matter  of  law,  but  the  de- 
cision of  the  trial  court  will  not  be  disturbed 
where  the  question  presented  is  one  of  fact, 
or  where  a  finding  by  the  court  either  way 
upon  the  challenge  would  have  support  in 
the  evidence.  (People  v.  Evans,  124  Cal. 
206.) 

Review  of  ruling  on  challenge  to  juror. 
See  Jury  and  Jurors,  V,  4. 

Ruling  on  challenge  for  bias,  when  re- 
viewed on  appeal.    See  Jury  and  Jurors,  39. 

4.  Orders  and  Decrees  in  Probate  Proceed- 

ings. 

Order  of  sale,  appeal  from.  See  Estates  of 
Deceased  Persons,  VI,  2,  d. 
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Order  allowing  claims  Is  appealable  order. 
See  Estates  of  Deceased  Persons,  58. 

Items  allowed  and  Inadvertently  omitted 
from  order  settling  account  are  not  subject 
of  an  appeal.  See  Executors  and  Adminis- 
trators, 87. 

Order  of  sale  Is  appealable.  See  Estates 
of  Deceased  Persons,  89. 

14.  The  right  of  appeal  to  this  court  from 
the  superior  court  In  all  such  probate  mat- 
ters as  may  be  provided  by  law,  is  given  by 
the  constitution,  and  statutes  making  pro- 
vision for  such  appeals,  and  regulating  the 
procedure  therefor,  should  be  liberally  con- 
strued.   (Estate  of  Scott,  124  Cal.  671.) 

15.  Appeals  in  probate  proceedings  lie  only 
from  such  orders  and  decrees  as  are  enumer- 
ated in  section  963,  subdivision  3,  of  the 
Code  of  Civil  Procedure;  and  the  provisions 
of  subdivision  2  of  that  section,  relative  to 
appeals  from  orders  made  after  judgment, 
are  not  applicable  to  probate  proceedings. 
(Estate  of  Wlttmeier,  118  Cal.  255.) 

16.  An  order  directing  a  payment  of  a  pre- 
ferred claim  is  appealable,  notwithstanding 
a  previous  adjudication  that  it  is  a  preferred 
claim,  from  which  no  appeal  has  been  taken, 
and  where  the  estate  is  insolvent,  and  such 
order  is  made  before  the  amount  of  the  dis- 
tributable estate  is  ascertained,  and  the  ac- 
counts of  the  administrator  settled,  the  ad- 
ministrator has  a  right  of  appeal  therefrom, 
as  being  a  party  aggrieved  by  the  premature 
order,  and  such  order  will  be  reversed  upon 
his  appeal.    (Estate  of  Smith,  117  Cal.  505.) 

17.  An  order  allowing  attorney's  fees  to 
the  attorney  of  an  executor  is  an  appealable 
order.     (Estate  of  Krager,  123  Cal.  391.) 

18.  No  appeal  lies  from  an  order  of  the 
superior  court  vacating  a  prior  order  settling 
the  final  account  of  the  administrator  of  the 
estate  of  a  deceased  person.  (Estate  of 
Hickey,  121  Cal.  378.) 

19.  An  order  of  partial  distribution  of  an 
estate  of  a  deceased  person,  upon  the  peti- 
tion of  legatees,  is  an  appealable  order;  and 
the  executors  may  appeal  therefrom.  (Es- 
tate of  Mitchell,  121  Cal.  391.) 

20.  An  order  refusing  to  suspend  or  post- 
pone a  decree  of  final  distribution  is  not  ap- 
pealable.   (Estate  of  Burdick,  112  Cal.  387.) 

21.  An  order  requiring  a  distributee  to  re- 
store property  received  under  a  final  decree 
of  distribution  is  not  appealable  as  a  special 
order  after  final  judgment,  and,  when  made 
in  excess  of  jurisdiction,  is  subject  to  be  an- 
nulled upon  writ  of  review.  (Iversen  v.  Su- 
perior Court,  115  Cal.  27.) 

5.  In  Criminal  Proceedings. 

Appeal  from  order  refusing  certificate  of 
probable  cause.    See  post,  207. 

Jurisdiction  of  supreme  court  in  criminal 
cases.    See  ante,  6. 

22.  An  order  setting  aside  an  information 
accusing  a  defendant  of  a  felony  is  not  ap- 
pealable, and  an  appeal  by  the  people  there- 
from must  be  dismissed.  (People  v.  Rlchter, 
113  Cal.  473;  People  v.  Higglns,  114  Cal.  63.) 

23.  An  order  denying  a  motion  to  set  aside 


an  indictment  Is  not  appealable;  but  such 
order  may  be  reviewed  upon  appeal  from 
the  judgment,  where  the  proceedings  are 
brought  up  by  a  bill  of  exceptions.  (People 
v.  Simmons,  119  Cal.  1.) 

24.  An  order  fixing  a  day  for  execution  of 
a  prisoner  under  previous  sentence  of  death 
Is  appealable;  and  where  such  order  so  lim- 
its the  time  appointed  for  the  death  as  not 
to  allow  the  defendant  the  time  guaranteed 
by  law  In  which  to  prepare  and  present  his 
bill  of  exceptions,  it  Is  in  violation  of  his 
rights,  and  is  a  gross  abuse  of  discretion. 
(People  v.  Durrant,  119  Cal.  54.) 

25.  An  order  fixing  the  date  of  execution 
of  a  sentence  of  death,  after  the  original 
time  fixed  by  the  sentence  has  elapsed,  is 
appealable  as  being  an  order  made  after 
final  judgment  affecting  the  substantial 
rights  of  the  defendant;  but  the  execution  of 
the  sentence  will  not  be  stayed  unless  there 
is  a  certificate  of  probable  cause,  and  in  or- 
der to  allow  the  justices  of  this  court  an  op- 
portunity properly  to  determine  whether 
there  is  probable  cause  for  the  appeal,  the 
time  fixed  by  the  order  must  be  sufficient  to 
allow  the  settlement  of  a  bill  of  exceptions: 
and  where  such  order  fixes  so  short  a  time 
as  to  deprive  the  defendant  of  any  opportu- 
nity of  getting  a  bill  of  exceptions  or  any  au- 
thenticated record  before  this  court,  it  is  er- 
roneous upon  its  face,  and  a  certificate  of 
probable  cause  will  be  granted  for  an  appeal 
therefrom,  and  it  will  be  reversed  upon  such 
appeal.    (People  v.  Durrant,  119  Cal.  201.) 

26.  Where  a  death  warrant  is  signed  by 
the  superior  judge  after  the  entry  of  judg- 
ment, it  is  appealable  as  an  order  made  after 
judgment,  and,  when  not  separately  ap- 
pealed from,  cannot  be  reviewed  on  appeal 
from  the  judgment  and  from  an  order  deny- 
ing a  new  trial.  (People  v.  E banks,  117  Cal. 
652.) 


6.  Orders  Relating  to  Judgments,  ^Jew  Tri- 
als, Pleadings,  Interlocutory  Decrees. 

Refusal  to  settle  bill  of  exceptions  is  not 
an  appealable  order.    See  post,  145. 

27.  Orders  before  judgment  denying  a  mo- 
tion to  set  aside  a  default,  and  striking  out 
a  demurrer  and  ordering  judgment  to  be  en- 
tered for  plaintiff,  are  not  appealable  and 
appeals  therefrom  must  be  dismissed;  but 
such  orders  may  be  reviewed  upon  appeal 
from  the  judgment  upon  a  bill  of  exceptions 
showing  exceptions  thereto,  and  the  fact 
that  such  bill  was  taken  and  settled  with 
reference  to  the  appeals  from  the  nonap- 
pealable orders  does  not  preclude  Its  use  for 
the  purpose  of  reviewing  such  orders  upon 
appeal  from  the  judgment.  (Foley  v.  Foley, 
120  Cal.  33.) 

28.  An  order  refusing  to  vacate  a  judg- 
ment of  dismissal  for  the  want  of  findings 
demanded  by  the  appellant,  is  not  appeal- 
able; and  an  appeal  therefrom  must  be  dis- 
missed.   (Estate  of  Gregory,  122  Cal.  483.) 

29.  An  appeal  lies  from  an  order  granting 
or  refusing  a  new  trial  in  an  action  for  the 
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usurpation  of  a  franchise,  brought  under  the 
provisions  of  section  803  of  the  Code  of  Civil 
Procedure;  and  a  motion  to  dismiss  such  ap- 
peal must  be  denied.  (People  v.  City  of 
Oakland,  123  Cal.  145.) 

30.  The  remedy  by  motion  in  the  superior 
court  to  set  aside  and  vacate  a  Judgment 
unsupported  by  the  findings,  and  to  enter 
another  judgment  in  accordance  therewith, 
provided  for  in  the  new  sections  663  and 
663&  of  the  Code  of  Civil  Procedure,  is 
merely  cumulative;  and  was  not  designed 
to  supersede  the  remedy  by  appeal  provided 
in  section  963  of  that  Code.  Upon  such  ap- 
peal, the  judgmeut  may  be  reversed,  and  the 
court  below  directed  to  enter  the  judgment 
required  by  the  findings.  (Patch  v.  Miller, 
125  Cal.  240.) 

31.  An  order  striking  from  the  files 
amended  affidavits  filed  in  support  of  a  mo- 
tion for  a  new  trial,  after  it  had  been  made, 
and  while  it  was  pending,  is  not  appealable, 
and  an  appeal  therefrom  must  be  dismissed; 
but  where  such  affidavits  are  incorporated 
in  a  bill  of  exceptions,  showing  the  action 
of  the  court  in  refusing  to  consider  the  affi- 
davits upon  the  hearing  of  the  motion  for  a 
new  trial,  such  bill  of  exceptions  constitutes 
part  of  the  record  on  appeal  from  the  order 
denying  the  new  trial,  and  the  action  of  the 
court  in  striking  out  the  affidavits  may  be 
reviewed  upon  such  appeal.  (Melde  v.  Rey- 
nolds, 120  Cal.  234.) 

32.  An  order  directing  that  a  complaint 
be  made  more  definite  and  certain  is  not  ap- 
pealable.    (McParland  v.  Holcomb,  123  Cal. 

84.) 

Preparing  bill  of  exceptions  to  order  on 
original  complaint,  effect  of,  where  com- 
plaint amended.  See  Pleading  and  Prac- 
tice, 48. 

Original  answer  need  not  be  considered 
where  there  Is  an  amendment.  See  Judg- 
ments, 18. 

33.  An  interlocutory  decree  in  an  action 
to  compel  the  conveyance  of  real  property 
is  not  appealable,  and  an  appeal  therefrom 
mast  be  dismissed.  (Kofoed  v.  Gordon,  122 
Cal.  314.) 


7.  Orders  Substituting  Parties;    Relating  to 
Compensation  of  Receivers. 

34.  An  order  refusing  to  vacate  an  order 
substituting  a  person  as  plaintiff  in  place 
of  the  original  plaintiff  is  not  appealable. 
Snch  order  Is  subject  to  review  only  on  ap- 
peal from  the  final  judgment.  (Grant  v.  Los 
Angeles  etc.  Ry.  Co.,  116  Cal.  71.) 

35.  An  order  fixing  the  compensation  of  a 
receiver,  and  taxing  it  as  costs  in  the  action 
as  against  all  the  parties,  and  directing  him 
to  apply  toward  its  payment  the  balance  of 
the  fund  remaining  in  his  hands  as  such  re- 
ceiver, is.  in  legal  effect,  a  final  judgment 
upon  a  collateral  matter  arising  out  of  the 
action,  and  is  appealable  by  any  party  in- 
terested In  the  fund.  (Grant  v.  Los  Angeles 
etc.  Ry.  Co.,  116  Cal.  71.) 


8.  Orders    Refusing   to    Set   Aside    Former 

Orders. 

Order  refusing  to  vacate  order  substituting 
plaintiff  not  appealable.    See  ante,  34. 

Order  vacating  prior  order  settling  ac- 
count of  executor  not  appealable.  See  ante, 
18. 

Order  refusing  to  set  aside  order  granting 
a  writ  of  assistance  is  not  appealable.  See 
post,  40. 

36.  An  order  refusing  to  hear  a  motion 
to  set  aside  a  former  order  denying  a  new 
trial  is  not  appealable,  and  an  appeal  there- 
from must  be  dismissed.  (People  v.  Mayne, 
118  Cal.  516.) 

37.  Although,  as  a  general  rule,  an  order 
refusing  to  vacate  a  former  order  is  not  ap- 
pealable, yet  this  rule  does  not  apply  to  an 
appeal  from  an  order  made  after  judgment 
refusing  to  set  aside  a  judgment  upon  mo- 
tion, accompanied  by  a  showing,  which  is 
the  only  proper  mode  of  preventing  the  facts 
upon  which  the  motion  is  based,  and  which 
would  not  appear  upon  an  appeal  from  the 
judgment-roll;  and  such  order  is  appealable. 
(De  la  Montanya  v.  De  la  Montanya,  112  Cal. 
101.) 

38.  It  Is  only  when  a  party  aggrieved  has 
already  had  an  opportunity  to  appeal  from 
an  original  order  that  he  cannot  appeal  from 
an  order  refusing  to  vacate  it;  but  the  rea- 
son of  this  rule  does  not  apply  where  no  ap- 
peal could  be  taken  from  the  first  order,  or 
when  such  an  appeal  would  be  vain  for  lack 
of  a  record  showing  the  rights  of  the  ag- 
grieved party;  and  where  the  first  order  was 
made  ex  parte,  the  right  to  move  to  vacate 
the  order,  and  to  show  cause  against  it,  is 
implied,  and  the  only  appeal  which  can 
avail  is  an  appeal  from  the  order  refusing 
to  vacate  the  first  order.  (Pignaz  v.  Bur- 
nett, 119  Cal.  157.) 

39.  It  is  not  proper  practice  to  move  for  a 
new  trial  of  a  motion  to  vacate  a  judg- 
ment; and  the  order  refusing  to  vacate  the 
judgment  being  appealable,  a  subsequent 
order  refusing  to  vacate  It.  or  denying  a  mo- 
tion for  a  new  trial  thereof,  is  not  appeal- 
able, and  an  appeal  therefrom  must  be  dis- 
missed. (Doyle  v.  Republic  Life  Ins.  Co., 
125  Cal.  15.) 

9.  Orders    Relating    to    Executions    or    At- 

tachments; Herein  of  Orders  After  Final 
Judgment. 

40.  An  order  refusing  a  motion  of  persons 
in  possession  of  lands  sold  under  foreclos- 
ure of  a  mortgage,  who  were  not  notified  of 
an  ex  parte  order  granting  a  writ  of  assist- 
ance to  a  purchaser  at  the  sale,  to  restrain 
the  sheriff  from  executing  the  writ,  is  ap- 
pealable as  an  order  made  after  final  judg- 
ment; and  the  fact  that  the  motion  was  in 
effect  a  motion  to  vacate  the  order  granting 
the  writ  and  to  recall  the  writ,  will  not  jus- 
tify the  dismissal  of  the  appeal  from  the 
order  refusing  the  motion.  (Plgnaz  v.  Bur- 
nett, 119  Cal.  157.) 

41.  An  order  discharging  a  writ  of  attach- 
ment   in     respect     to    particular     property 
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claimed  not  to  be  liable  to  seizure  under  the 
writ  Is,  in  effect,  an  order  dissolving  the  at- 
tachment as  to  such  property  and  is  appeal- 
able under  section  963  of  the  Code  of  Civil 
Procedure.  (Rlsdon  Iron  etc.  Works  v.  Citi- 
zens1 Traction  Co.  of  San  Diego,  122  Oal.  94.) 

Death  warrant  signed  by  superior  judge 
after  entry  of  judgment.    See  ante,  26. 

Order  fixing  date  of  execution  of  sentence 
of  death  after  original  time  fixed  has  passed. 
See  ante,  25. 

Provisions  relative  to  appeals  after  final 
judgment  do  not  apply  to  probate  proceed- 
ings.   See  ante,  15. 

Order  requiring  distributee  to  restore  prop- 
erty.   See  ante,  21. 

III.  Who  may  Appeal. 

42.  The  plaintiff  cannot  deprive  the  de- 
fendant of  his  right  to  appeal  and  to  be  re- 
stored to  rights  lost  by  reason  of  the  judg- 
ment in  case  of  reversal,  by  enforcing  the 
judgment,  and  entering  satisfaction  of  it, 
before  the  time  for  appeal  has  expired;  nor 
can  section  1049  of  the  Code  of  Civil  Pro- 
cedure, declaring  an  action  to  be  pending 
until  its  final  determination  upon  appeal, 
or  until  the  time  for  the  appeal  has  passed, 
"unless  the  judgment  is  sooner  satisfied," 
be  invoked  to  abridge  the  right  of  appeal 
where  a  judgment  has  been  satisfied  against 
the  will  of  the  appellant;  and  a  motion  to 
dismiss  an  appeal  of  the  defendant,  because 
the  judgment  in  favor  of  the  plaintiff  has 
been  satisfied,  must  be  denied.  (Kenney  v. 
Parks,  120  Cal.  22.) 

43.  The  right  of  appeal  from  a  judgment 
cannot  be  cut  off  by  any  offset  thereof,  but 
where  the  judgment  for  the  plaintiff  sought 
to  be  offset  by  another  judgment  against 
him  purchased  by  the  defendant  was  ren- 
dered by  consent  of  the  plaintiff,  his  right 
of  appeal  therefrom  is  gone,  and  if  execu- 
tion has  been  returned  unsatisfied  upon  the 
other  judgment  and  no  appeal  is  pending, 
or  appears  to  be  proposed  therefrom,  the  off- 
set may  be  allowed.  (Haskins  v.  Jordan, 
123  Cal.  157.) 

%  44.  The  fact  that  the  creditor  who  ap- 
pealed from  the  adjudication  of  insolvency 
made  claim  and  proof  of  his  debt  in  the 
superior  court  does  not  estop  him  to  pursue 
his  appeal.    (Matter  of  Chape.  112  Cal.  630.) 

45.  An  order  appointing  a  guardian  of  a 
person  alleged  to  be  incompetent  to  manage 
his  property  is  appealable,  and  the  alleged 
incompetent  is  "an  aggrieved  party"  who  has 
a  right  of  appeal  from  such  order.  (Matter 
of  Moss,  120  Cal.  695.) 

46.  The  question  whether  an  appeal  can  be 
properly  taken  in  the  name  of  a  guardian  of 
minor  children  as  trustee  of  an  express  trust, 
or  whether  such  appeal  must  be  taken  in  the 
name  of  the  ward,  not  decided;  but  held,  by 
Mr.  Justice  Temple,  that  such  an  appeal 
must  be  taken  in  the  name  of  the  ward,  and 
should  be  dismissed,  when  taken  in  the  name 
of  the  guardian.  (Estate  of  Callaghan,  119 
Cal.  571.) 

47.  Section  372  of  the  Code  of  Civil  Proce- 
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dure,  requiring  an  Insane  or  incompetent  per- 
son to  appear  either  by  his  general  guardian 
or  by  his  guardian  ad  litem  appointed  by  the 
court,  does  not  apply  to  a  case  where  the 
very  question  involved  is  the  validity  of  the 
order  of  guardianship  itself,  and  where  the 
appeal  Is  taken  directly  from  that  order;  and 
such  an  appeal  may  be  taken  by  the  al- 
leged incompetent  person,  by  his  attorneys, 
who  appeared  for  him  in  the  proceeding  in 
which  the  order  of  guardianship  was  made. 
(Matter  of  Moss,  120  Cal.  695.) 

48.  The  executors  of  the  last  will  of  a  de- 
ceased person  are  "parties  aggrieved"  by 
an  order  of  the  probate  court  requiring  them, 
in  pursuance  of  the  terms  of  the  will,  to  re- 
deem certain  land  from  a  foreclosure  sale, 
and  as  such  are  entitled  to  appeal  from  the 
order.  (Estate  of  Heydenfeldt,  117  Cal. 
551.) 

49.  An  executor  is  not  an  "aggrieved* 
party,  and  consequently  cannot  appeal  from 
an  order  distributing  the  estate  to  the  per- 
sons found  entitled  thereto,  if  jurisdiction  of 
the  proceedings  for  distribution  had  been 
properly  acquired  by  the  superior  court  be- 
fore making  the  order.  (Estate  of  Williams, 
122  Cal.  76.) 

50.  Trustees  who  claim  funds  in  the  hands 
of  the  executor  adversely  to  the  estate,  who 
have  not  presented  any  claim  against  the  es- 
tate, are  not  parties  aggrieved  by  a  decree 
distributing  the  funds  to  the  heir.  (Estate 
of  Burdick,  112  Cal.  387.) 

Heirs  are  not  affected  by  decree  of  dis- 
tribution and  are  not  entitled  to  reversal, 
when.    See  Wills,  55. 

Executor  may  appeal  from  order  of  partial 
distribution.    See  ante,  19. 

Executor  may  appeal  from  premature 
order  for  payment  of  preferred  claim.  See 
ante,  16. 

People,  right  of  appeal  of  in  criminal  pro- 
ceedings.   See  ante,  22,  23. 

IV.  Time   within   Which   Appeals   must   be 

Taken. 

1.  Construction  of  Statute    Changing  Time. 

51.  The  amendment  of  section  939  of  the 
Code  of  Civil  Procedure,  made  in  1897,  lim- 
iting the  time  for  appeal  from  a  judgment 
to  the  period  of  six  months,  was  not  retro- 
active, and  does  not  apply  to  a  Judgment  en- 
tered before  it  took  effect;  but  the  times 
within  which  an  appeal  can  be  taken  is  gov- 
erned by  the  statute  in  force  at  the  time 
of  the  entry  of  the  judgment.  (Melde  v. 
Reynolds,  120  Cal.  234.) 

52.  The  amendment  to  section  939  of  the 
Code  of  Civil  Procedure,  approved  March  3, 
1897,  reducing  the  time  allowed  for  appeal 
from  a  judgment  from  one  year  to  six 
months,  is  to  be  construed  not  to  be  intended 
to  operate  retrospectively  upon  judgments 
entered  before  Its  passage,  but  as  limited  in 
its  operation  to  judgments  therafter  enter- 
ed; and  an  appeal  taken  within  one  year 
from  the  entry  of  a  judgment  entered  before 
the  passage  of  such  amendment  and  more 
than  six  months  after  such  entry,  will  nor 
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be  dismissed.    (Pignaz  v.  Burnett  119  Gal. 
157.) 

2.  Time,  when  Commences  to  Run;  Prema- 
ture Appeals. 

Time  for  appeal  is  determined  by  statute 
and  not  by  stipulation.    See  post,  61. 

Appeal  from  order  admitting  will  to  pro- 
bate runs  only  from  time  of  its  actual  entry. 
See  post,  61. 

53.  The  limitation  of  time  for  an  appeal 
from  a  judgment  does  not  begin  to  run  until 
the  entry  of  the  judgment,  and  no  valid  ap- 
peal can  be  taken  therefrom  prior  to  Its 
entry;  yet  the  evidence  cannot  be  reviewed, 
upon  an  appeal,  unless  it  is  taken  within 
sixty  days  after  the  rendition  of  the  judg- 
ment which  consists  of  its  announcement 
by  the  court  and  entry  upon  the  minutes  of 
the  clerk,  or  of  the  filing  of  the  findings  and 
order  for  judgment.  (Wood  v.  Etiwanda 
Water  Co.,  122  Cal.  152.) 

54.  The  fact  that  the  law,  without  ap- 
parent reason,  permits  the  successful  party 
effectually  to  prevent  a  review  of  the  facts 
upon  an  appeal  from  the  judgment  by  de- 
laying Its  entry  for  sixty  days  after  lis 
rendition,  is  matter  for  the  consideration  of 
the  legislature.  (Wood  v.  Etiwanda  Water 
Co.,  122  Cal.  152.) 

55.  A  decree  of  distribution  of  the  estate 
of  a  deceased  person  is  not  entered,  within 
the  meaning  of  section  1715  of  the  Code  of 
Civil  Procedure,  which  provides  that  an  ap- 
peal in  probate  proceedings  "must  be  taken 
within  sixty  days  after  the  order,  decree,  or 
judgment  is  entered,"  until  it  is  "entered  at 
length  in  the  minute-book  of  the  court"  as 
provided  in  section  1704  of  the  same  code; 
and  an  appeal  taken  therefrom  before  such 
entry  is  premature,  and  vests  the  appellate 
court  with  no  jurisdiction  of  the  cause,  and 
will  be  dismissed.  (Estate  of  Pearsons,  119 
CaL  27.) 

56.  An  entry  in  the  clerk's  register  of  ac- 
tions noting  an  entry  of  decree  In  the  min- 
utes, which  had  in  truth  no  reference  to  its 
final  entry  at  large  in  the  minute-book,  but 
only  to  an  entry  made  by  the  courtroom 
clerk  in  his  rough  dally  minutes  of  proceed- 
ings, of  the  fact  that  the  decree  had  been 
made  and  filed,  Is  not  such  an  entry  as  could 
be  conclusive  in  favor  of  the  appellants  that 
the  decree  had  been  finally  entered,  where 
it  appears  that  they  could  have  ascertained 
the  true  meaning  of  the  entry  by  inquiry  in 
the  clerk's  office,  and  although  the  appel- 
lants were  misled  by  such  entry  In  the  reg- 
ister through  failure  to  make  inquiry,  that 
fact  cannot  confer  rights  upon  them  which 
they  otherwise  have  not.  (Estate  of  Pear- 
sons, 119  Cal.  27.) 

57.  An  appeal  from  an  order  for  distribu- 
tion of  the  estate  of  a  deceased  person  ap- 
pended to  the  findings  of  fact  and  conclu- 
sions of  law,  filed  upon  a  contest  of  heirship, 
before  the  entry  at  large  in  the  minutes  of  a 
decree  describing  the  property  distributed, 
is  premature,  and  must  be  dismissed.  (Es- 
tate of  Sheid,  122  Cal.  528.) 


58.  An  appeal  perfected  before  the  entry 
of  the  judgment,  is  prematurely  taken,  and 
must  be  dismissed.  (McHugh  v.  Adkins,  117 
CaL  228.) 

Premature  appeal  dismissed  on  court's 
own  motion.    See  post,  239. 

Undertaking  from  order  denying  new  trial 
before  it  is  entered  is  without  consideration. 
See  post  HI* 

3.  Appeals  In  Probate  Proceedings. 

Entry  of  decree  In  probate  and  appeal, 
when  premature.    See  ante,  IV,  2. 

59.  An  appeal  from  a  judgment  denying 
probate  to  a  will  which  is  not  taken  until 
more  than  sixty  days  after  its  entry  must 
be  dismissed.  (Estate  of  Calkins,  112  Cal. 
296.) 

60.  An  appeal  from  a  judgment  sustaining 
the  contest  of  a  will  and  refusing  it  probate 
will  be  dismissed  if  taken  more  than  sixty 
days  after  entry  of  the  judgment.  (Estate 
of  Kaufman,  117  Cal.  288.) 

61.  Time  for  appeal  from  an  order  admit- 
ting a  will  to  probate  begins  to  run  only 
from  the  date  of  the  actual  entry  of  the 
order  at  length  in  the  records  of  the  court, 
and  is  determined  by  the  statute,  and  not  by 
the  stipulation  of  the  parties.  A  stipulation 
that  the  order  was  actually  entered  at  a  date 
prior  to  its  actual  entry  does  not  estop  the 
appellant  from  showing  the  contrary  to  sus- 
tain the  appeal,  the  respondent  not  having 
parted  with  nor  obtained  any  right  by  rea- 
son of  the  stipulation,  and  not  being  Injured 
by  the  disregard  thereof.    (Estate  of  Scott, 

124  Cal.  671.) 

4.  Appeals  from  Judgments  or  Orders  Re- 

fusing to  Vacate  Judgments. 

62.  An  appeal  from  a  judgment,  taken 
more  than  one  year  after  its  entry,  must  be 
dismissed.  (United  States  v.  Crooks,  116 
Cal.  43.) 

63.  An  appeal  from  an  order  refusing  to 
vacate  a  judgment  by  default  being  from 
an  order  made  after  final  judgment,  must 
be  taken  within  sixty  days  from  the  date  of 
the  order,  and  if  not  so  taken  must  be  dis- 
missed.   (Doyle  v.   Republic  Life  Ins.  Co., 

125  Cal.  15.) 

5.  To    Present   Question    of    Sufficiency    of 

Evidence  to  Support  Judgment  or  Find- 
ings. 

64.  If  the  appeal  from  the  judgment  is  not 
taken  within  sixty  days  after  its  rendition, 
the  evidence  contained  in  the  bill  of  excep- 
tions cannot  be  looked  at  to  explain  or  make 
clear  the  findings;  but  the  findings  must 
speak  for  themselves.  (Wood  v.  Etiwanda 
W%ter  Co.,  122  Cal.  152.) 

65.  There  can  be  no  review  of  the  insuffi- 
ciency of  the  evidence  to  justify  the  decision 
upon  an  appeal  from  the  judgment  where 
such  appeal  was  taken  more  than  sixty  days 
after  the  rendition  of  the  judgment.  (Cali- 
fornia   Improvement    Co.  v.  Baroteau,    116 
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Gal.  136;  Wood  v.  EKiwanda  Water  Co.,  122 
Gel.  152.) 

66.  Where  an  appeal  from  the  judgment  is 
taken  more  than  sixty  days  after  the  rendi- 
tion of  the  judgment,  which  takes  place 
within  the  meaning  of  section  039  of  the 
Code  of  Civil  Procedure,  when  the  findings 
are  filed,  and  judgment  Is  ordered,  the  evi- 
dence cannot  be  reviewed  upon  such  appeal; 
and,  where  the  judgment  is  not  entered  in 
time  to  allow  an  appeal  therefrom  to  be 
taken  within  sixty  days  from  its  rendition, 
the  evidence  can  be  reviewed  only  upon  mo- 
tion  for  a  new   trial.    (Painter   v.  Painter, 

113  Cal.  371.) 

67.  Upon  an  appeal  from  the  judgment  in 
an  election  contest  the  sufficiency  of  the  evi- 
dence to  justify  the  decision  cannot  be  re- 
viewed unless  the  appeal  is  taken  within 
sixty  days  after  the  rendition  of  the  judg- 
ment   (Packard  v.  Craig,  114  Gal.  95.) 

68.  The  provision  that  the  evidence  can- 
not be  reviewed  on  appeal  from  the  judg- 
ment, unless  it  is  taken  within  sixty  days 
after  its  rendition,  does  not  change  the  time 
within  which  the  appeal  must  be  taken,  but 
is  only  a  limitation  upon  the  matters  that 
may  be  considered  upon  the  appeal.  (Mc- 
Hugh  v.  Adklns,  117  Gal.  228.) 

V.  Appeals,  how  Taken. 

1.  Notice  of  Appeal. 

a.  Notice  by  Attorney;  Serving  and  Filing  of. 

Notice  of  intent  to  move  for  new  trial 
must  be  signed  by  attorney  of  record.  See 
New  Trial,  47. 

69.  An  attorney  of  this  court  signing  a 
notice  of  appeal  will  be  presumed  to  have 
had  authority  from  the  appellant;  and,  un- 
less the  appellant  himself  objects  to  the 
prosecution  of  the  appeal,  it  will  not  be  dis- 
missed upon  motion  of  the  respondent  upon 
the  ground  that  it  is  prosecuted  against  the 
will  of  the  appellant;  nor  will  the  court  pass 
upon  the  weight  or  sufficiency  of  conflicting 
affidavits  for  the  purpose  of  determining 
whether  the  appellant  desires  the  appeal  to 
be  dismissed.  (Woodbury  v.  Nevada  S.  By. 
Co.,  120  Gal.  367.) 

70.  A  notice  of  appeal  may  be  served  be- 
fore it  is  filed,  and  the  statute  prescribes  no 
limit  of  time  for  its  filing;  and  the  fact  that 
a  notice  of  appeal  was  served  six  days  before 
the  notice  and  undertaking  were  filed  is  not 
ground  for  dismissal  of  the  appeal,  where  it 
appears  that  the  fifth  day  after  the  service 
fell  upon  Sunday,  in  which  case  the  appel- 
lant has  the  whole  of  the  following  day  in 
which  to  file  the  undertaking.  (Robinson  v. 
Templar  Lodge   No.  17,  I.  O.  O.  F.  of  Gal., 

114  Gal.  41.) 

Time  to  serve  expiring  on  Sunday.  See 
Holidays,  2. 

b.  Parties  to  be  Served. 

Adverse  parties  where  motion  for  new 
trial  by  one  party    See  Eminent  Domain,  6. 

Administrator  of  estate  not  a  necessary 
party  nor  interested  in  decree  of  distribution. 
See  Husband  and  Wife,  82. 


Necessary  parties  on  appeal  from  order 
denying  new  trial.    See  New  Trial,  46. 

Hearing  of  motion  to  dismiss  for  failure 
to  serve  notice  continued  to  hearing  of  ap- 
peal, when.    See  post,  235. 

71*  The  notice  of  appeal  from  a  judgment 
is  not  required  to  be  served  upon  defend- 
ants who  do  not  appear  from  the  record  to 
have  been  served  with  summons,  or  to  have 
appeared  in  the  action.  (Clarke  v.  Mohr,  125 
Gal.  540.) 

72.  It  is  only  the  record  upon  the  appeal 
which  can  be  examined  for  the  purpose  of 
ascertaining  who  are  adverse  parties  to  be 
served  with  the  notice  of  appeal,  and  such 
record  is  the  record  of  the  proceeding  in 
which  the  appeal  Is  taken;  and  where,  from 
such  record,  it  appears  that  a  claimant 
against  the  estate,  whose  claim  is  contested 
by  the  appellant,  was  not  a  party  to  the  pro- 
ceedings in  the  trial  court,  the  failure  to 
serve  him  with  a  notice  of  appeal  is  not  a 
reason  for  dismissing  the  appeal.  (Estate  of 
Bullard,  114  Gal.  462.) 

73.  A  notice  of  appeal  from  an  order  ad- 
mitting a  will  to  probate  addressed  to  and 
served  upon  all  parties  who  appeared  at  the 
contest  of  the  probate  of  the  will,  including 
an  attorney  for  absent  heirs  and  creditors 
not  otherwise  represented,  who  appeared  at 
the  hearing  of  the  contest  is  sufficient  to 
give  jurisdiction  to  hear  the  appeal.  (Estate 
of  Scott  124  CaL  671.) 

74.  Upon  appeal  from  an  order  denying  a 
motion  for  a  new  trial  the  legatees  and 
devisees  under  the  will  are  adverse  parties, 
upon  whom  the  notice  of  appeal  must  be 
served;  and  if  one  of  them  is  not  served 
therewith,  the  appellate  court  has  no  juris- 
diction to  hear  the  appeal  as  between  the 
other  parties,  and  it  must  be  dismissed.  (Es- 
tate of  Scott  124  Gal.  671.) 

75.  On  an  appeal  from  an  order  settling 
the  account  of  an  administrator  of  the  es- 
tate of  a  deceased  person,  whenever  it  ap- 
pears from  the  record  upon  the  appeal  that 
there  are  others  besides  the  administrator 
affected  by  the  appeal,  whose  interests  are 
adverse  to  the  appellant  the  notice  of  appeal 
must  be  served  upon  them  in  order  to  give 
the  supreme  court  jurisdiction  to  review  the 
matter  appealed  from.  (Estate  of  Bullard, 
114  Gal.  462.) 

76.  An  appeal  from  an  order  denying  a 
new  trial  of  a  contest  for  the  probate  of  a 
wlU,  taken  by  the  proponent  of  the  will,  will 
not  be  dismissed  for  the  failure  of  the  appel- 
lant to  serve  the  notice  of  appeal  on  certain 
heirs  at  law  of  the  decedent  who  did  not  ap- 
pear or  become  parties  to  the  proceeding  in 
the  lower  court  (Estate  of  Calkins,  112  CaL 
29a) 

77.  Upon  appeal  from  an  order  confirming 
a  sale  by  an  executor,  taken  by  an  heir  of 
the  decedent  it  is  not  sufficient  to  serve  the 
notice  of  appeal  upon  the  executor  alone, 
but  it  must  also  be  served  upon  the  pur- 
chaser at  the  sale,  who  is  an  "adverse 
party,"  vested  with  a  right  to  the  property 
purchased  upon  the  payment  of  the.  purchase 
money,  and,  for  failure  to  make  such  service, 
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the  appeal  may  be  dismissed,  upon  his  mo- 
tion, for  want  of  jurisdiction  to  entertain 
it    (Estate  of  Bell,  126  Cal.  639.) 

78.  Upon  an  appeal  by  a  creditor  from  an 
adjudication  of  insolvency  upon  the  volun- 
tary petition  of  the  debtor,  the  notice  of  ap- 
peal need  only  be  served  upon  the  insolvent 
debtor,  and  is  not  required  to  be  served  upon 
the  receiver,  nor  upon  the  other  creditors 
who  had  not  filed  proof  of  their  claims  when 
appeal  was  taken.  (Matter  of  Chope,  112 
Cal  630.) 

79.  Upon  an  appeal  taken  by  an  insolvent 
mortgagor  from  a  judgment  of  foreclosure, 
which  ordered  the  whole  of  the  mortgaged 
premises  to  be  sold  in  one  parcel,  and  the 
surplus  proceeds  to  be  paid  to  the  assignee 
in  insolvency,  and  from  an  order  refusing 
to  set  aside  the  sale  and  to  order  the  land 
resold  In  two  parcels,  the  assignee  in  insol- 
fency  is  an  adverse  party  who  must  be 
served  with  the  notice  of  appeal;  and  if  he  is 
not  served  therewith,  the  appeal  must  be 
dismissed.    (Vincent  v.  Collins,  122  Gal.  387.) 

80.  In  an  action  for  breach  of  a  contract 
alleged  to  have  been  executed  by  the  defend- 
ants as  partners,  and  which  was  executed  in 
the  firm  name  by  one  of  the  defendants, 
where  recovery  was  had  only  against  the 
defendant  executing  the  contract,  and  a  non- 
suit was  granted  as  to  his  codefendants,  to 
which  he  excepted,  upon  an  appeal  taken  by 
him  in  which  he  assigns  error  in  the  grant- 
ing of  the  nonsuit,  the  codefendants  are  ad- 
verse parties  to  such  appeal,  since  they 
would  be  affected  by  a  reversal  of  the  judg- 
ment and  they  must  be  served  with  the 
notice  of  appeal;  and,  for  want  of  such  ser- 
vice, the  appeal  will  be  dismissed  upon  their 
motion.    (Bullock  v.  Taylor,  112  Cal.  147.) 

81.  The    notice  of  appeal  by   defendants 
need  not  he  served  upon  defaulting  code- 
fendants, unless  they  are  "adverse  parties,*' 
which  depends  upon  whether  a  reversal  of 
the  judgment  will   Injuriously   affect  their 
interest  in  the  matter  determined  by  the 
judgment;  and  this  fact  must  be  determined 
from  the  record  on  the  appeal,  and  cannot 
be  shown  by  affidavits  outside  of  the  record; 
and  where,  in  an  action  to  quiet  title,  there 
is  no  joint  relation  alleged  between  the  de- 
fendants and  the  judgment  against  each  de- 
fendant is  several  and  independent,  and  a 
judgment  in  favor  of  plaintiff,  quieting  his 
title    as    against    defaulting    codefendants. 
could  not  be  affected  by  reversal  at  the  in- 
stance of  appealing  defendants,  the  appeal 
cannot  he  dismissed  for  failure  to  serve  the 
notice   of  appeal   upon  such   codefendants. 
(Kenney  v.  Parks,  120  Cal.  22.) 

c.  Service  on  Death  of  Party. 

82.  Under  section  703  of  the  Code  of  Civil 
Procedure,  a  notice  of  appeal  in  an  action 
for  partition  may  be  served  upon  the  attor- 
ney of  record  of  another  party,  notwith- 
standing the  death  of  such  party  prior  to  the 
appeal;  and  such  notice  may  be  served  upon 


the  original  attorney  of  record,  where  there 
has  been  no  substitution,  notwithstanding 
another  attorney  may  have  appeared  and 
signed  an  amended  pleading  for  such  party. 
(Lacoste  v.  Eastland,  117  Cal.  073.) 

83.  Where  the  plaintiff  in  an  action,  after 
obtaining  judgment,  died  before  an  appeal 
was  taken  by  the  defendants,  and  there  was 
no  substitution,  or  order  of  substitution,  of 
any  personal  representative  of  the  deceased 
plaintiff  in  the  court  below,  the  service  of  a 
notice  of  appeal  upon  the  attorney  of  record 
of  the  deceased  plaintiff  is  ineffective  to  con* 
stitute  an  appeal,  or  in  any  respect  to  affect 
'the  judgment,  and  such,  apparent  appeal  will 
be  dismissed  for  want  of  jurisdiction.  (Ped- 
lar v.  Stroud,  110  Cal.  401.) 

d.  Proof  of  Service;  Absence  of  Notice  from 

Transcript. 

84.  The  fact  that  proof  of  service  of  the 
notice  of  appeal  is  not  attached  to  the  notice, 
but  is  embodied  in  a  separate  affidavit  filed 
in  the  court  below  and  printed  in  the  tran- 
script, is  of  no  consequence,  and  does  not  en- 
title the  respondent  to  a  dismissal  of  the  ap- 
peal, whether  the  proof  of  service  is  or  is  not 
required  to  be  brought  up  In  the  record 
under  section  960  of  the  Code  of  Civil  Pro- 
cedure. (Modesto  Bank  v.  Owens,  121  Cal. 
223.) 

86.  Where  a  motion  Is  made  to  dismiss  an 
appeal  for  failure  of  the  transcript  to  show 
a  service  of  the  notice  of  appeal  upon  the 
administrator  of  the  decedent's  estate,  a  sup- 
ply of  proof  of  such  service  at  the  hearing 
of  the  motion  is  sufficient  answer  to  the  mo- 
tion, and  the  ground  of  the  motion  is  there- 
by obviated.  (Estate  of  Stratton,  112  Cal. 
513.) 

80.  Where  the  transcript  on  file  purports 
to  contain  a  record  of  all  the  proceedings  of 
the  superior  court  sought  to  be  reviewed,  it 
is  sufficient  to  prevent  a  dismissal  of  the  ap- 
peal, and  if  It  is  defective  in  not  setting 
forth  a  notice  of  appeal  prior  to  the  one  set 
forth  in  the  transcript,  the  defect  is  to  be 
corrected  upon  suggestion  of  diminution  of 
the  record,  upon  notice  to  the  appellant,  who 
is  allowed  until  the  hearing  of  the  cause  to 
present  the  additional  record.  (Tompkins  v. 
Montgomery,  110  Cal.  120.) 

87.  Where  the  transcript  on  appeal  In  a 
criminal  case  contains  no  copy  of  the  notice 
of  appeal,  and  does  not  show  that  any  notice 
of  appeal  was  served,  the  clerk  merely  cer- 
tifying that  the  transcript  sets  for*h  true 
copies  of  the  information,  etc.,  "and  also  of 
the  notice  of  appeal  duly  filed  herein,"  there 
being  nothing  in  the  record  to  show  from 
what  the  appeal  was  taken,  or  that  the 
notice  was  served  upon  the  attorney  for  the 
adverse  party,  the  appeal  cannot  be  consid- 
ered, and  must  be  dismissed.  (People  v. 
Colon,  119  Cal.  008.) 

Notice  of  appeal  cannot  be  Included  In  bill 
of  exceptions.    See  post,  117. 
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2.  Undertaking  on  Appeal 

a.  Necessity  of;  Where    Auditor  a    Party; 

Time  of  Filing. 

88.  An  appeal  will  be  dismissed  without 
prejudice  to  another  appeal  where  there  was 
a  failure  to  file  an  undertaking  on  the  appeal 
as  required  by  law.  (Robinson  v.  Templar 
Lodge  No.  17,  I.  O.  O.  F.  of  California.  114 
Cal.  41.) 

89.  Under  section  1058  of  the  Code  of  Civil 
Procedure,  which  dispenses  with  an  under- 
taking on  an  appeal  taken  by  the  state  or 
any  state  officer,  or  by  any  county,  city  and 
county,  city,  or  town,  although  It  makes  no 
mention  of  county  officers,  yet,  where  the 
county  Is  the  real  party  in  interest,  and  is 
represented  by  the  county  auditor,  not  act- 
ing in  his  individual  right,  but  in  behalf  of 
the  county,  the  case  is  within  the  reason 
of  the  rule  prescribed  by  that  section,  and 
though  no  order  is  obtained  dispensing  with 
an  undertaking  on  appeal  under  section  946 
of  the  Code  of  Civil  Procedure,  the  appeal  of 
the  county  auditor  in  such  a  case  will  not  be 
dismissed  for  want  of  the  undertaking. 
(Lamberson  v.  Jefferds,  116  Cal.  492.) 

90.  A  motion  to  dismiss  an  appeal  on  the 
ground  that  the  undertaking  on  appeal  was 
filed  before  the  notice  of  appeal  was  served 
will  not  be  granted  where  the  time  of  the 
service  of  the  notice  does  not  appear  from 
the  record,  and  upon  the  question  of  its 
service  before  or  after  the  filing  of  the 
undertaking,  the  affidavits  of  various  par- 
ties who  were  acquainted  with  the  facts 
squarely  contradict  each  other.  (Coonan  v. 
Loewenthal,  122  Cal.  72.) 

Time  to  file  undertaking,  last  day  falling 
on  Sunday.    See  ante,  70. 

b.  Sufficiency  of;  New  Undertaking. 

Bond  to  stay  execution.    See  post.  VIII,  7. 

Bond  on  appeal  for  $300,  from  judgment 
for  alimony  stays.  See  Marriage  and  Di- 
vorce, 58. 

Sufficiency,  where  double  appeal  or  dis- 
tinct appeals.    See  post,  V,  2,  c. 

91.  Neither  the  provision  of  section  912 
of  the  Code  of  Civil  Procedure  requiring 
an  undertaking  in  double  the  amount  of  the 
judgment,  nor  the  provision  of  section  945 
of  that  code  requiring  a  bond  for  the  defi- 
ciency upon  a  sale  of  "mortgaged  premises, 
in  order  to  stay  execution,"  applies  to  a 
judgment  of  foreclosure  and  sale,  and  for  de- 
ficiency, in  an  action  by  an  administratrix 
to  enforce  an  equitable  lien  upon  property 
conveyed  by  her  to  a  surviving  partner  of 
the  decedent  upon  a  settlement  between 
them,  in  consideration  of  his  agreement  to 
assume  and  pay  the  whole  amount  of  a  cer- 
tain firm  note,  and  to  relieve  the  estate  from 
liability  thereon;  but  a  bond  under  section 
945  in  an  amount  fixed  by  the  judge  of  the 
court  rendering  the  judgment,  to  prevent 
waste  pending  the  appeal,  is  sufficient  to 
stay  execution  upon  such  ludgnient.  (Krel- 
ing  v.  Krellng,  116  Cal.  458.) 


92.  Section  954  of  the  Code  of  Civil  Pro- 
cedure only  authorizes  a  new  undertaking 
upon  appeal  to  be  filed,  when  the  one  filed 
is  insufficient,  and  does  not  apply  where  the 
undertaking  given  Is  void,  in  which  case  it  is 
as  though  no  undertaking  had  been  filed, 
and  no  appeal  perfected  within  the  time  re- 
quired by  law,  and  no  new  undertaking 
can  be  permitted  to  be  filed  in  the  appellate 
court.    (Estate  of  Heydenfeldt,  119  Cal.  346.) 

93.  In  an  appeal  from  an  order  denying  a 
new  trial  In  an  action  for  the  recovery  of 
money,  the  giving  of  a  bond  in  double  the 
amount-  of  the  judgment  operates  as  a  stay 
of  execution  pending  such  appeal.  (Holland 
v.  McDade,  125  Cal.  353.) 

94.  An  undertaking  in  double  the  amount 
of  a  judgment  for  the  recovery  of  money  is 
sufficient  to  stay  execution  upon  appeal  from 
an  order  denying  a  new  trial,  though  there 
is  no  appeal  from  the  judgment;  and  a 
writ  of  supersedeas  will  issue  from  this 
court  to  prevent  the  plaintiff  from  enforc- 
ing the  judgment  pending  such  appeal. 
(Baldwin  v.  Superior  Court,  125  Cal.  584.) 

95.  An  appeal  cannot  be  dismissed  for 
want  of  a  sufficient  undertaking  where  it  is 
not  made  a  ground  of  the  motion  of  a  re- 
spondent, as  the  respondent  may  have 
waived  the  giving  of  the  undertaking. 
(Clarke  v.  Mohr,  125  Cal.  540.) 

96.  Upon  appeal  from  an  order  denying  a 
new  trial  in  an  action  by  a  purchaser  in  pos- 
session, to  enforce  rescission  of  the  contract 
of  sale  of  land  and  water  stock,  and  to  re- 
cover the  moneys  paid  thereunder,  including 
the  value  of  his  improvements,  where  the 
decree  annulled  the  contract,  and  adjudged 
the  total  sum  expended  to  be  a  lien  upon 
the  property  purchased,  which  was  ordered 
sold  to  satisfy  the  lien,  and  the  Judgment 
was  ordered  to  be  docketed  for  any  unpaid 
balance,  the  case  is  not  covered  by  any  pro- 
vision of  the  statute  for  an  additional  stay 
bond,  and  the  ordinary  undertaking  on  ap- 
peal in  the  sum  of  three  hundred  dollars  is 
sufficient  to  stay  proceedings  upon  the  judg- 
ment. (Owen  v.  Pomona  Land  etc  Co.,  124 
Cal.  331.) 

97.  Proceedings  to  enforce  a  judgment  are 
stayed  by  a  sufficient  undertaking  given  on 
appeal  from  an  order  denying  a  new  trial, 
with  the  same  effect  as  a  like  undertaking 
given  upon  appeal  from  the  judgment. 
(Owen  v.  Pomona  Land  etc.  Co.,  124  Cal. 
331.) 

New  undertaking  permitted  to  be  filed, 
when.    See  post,  104,  105. 

Signing  by  new  surety  whose  name  does 
not  appear  in  body  of  bond,  effect  of.  See 
post,  435. 

Recital  that  sufficient  undertaking  filed 
cannot  be  included  in  bill  of  exceptions.  See 
post,  117. 

c.  Where  Double  Appeals  or  Distinct  Ap- 
peals; Stipulation  as  to. 

98.  Where  the  only  undertaking  filed  in 
the  court  below  is  limited  by  its  terms  to  an 
appeal  from  the  judgment,  an  appeal  from 
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an  order  made  after  judgment  with  refer- 
ence to  which  no  undertaking  was  filed  must 
be  dismissed.  (Plgnaz  v.  Burnett,  121  CaL 
292.) 

90.  A  single  undertaking  given  upon  an 
appeal  from  several  separate  and  distinct 
orders,  which  does  not  distinctly  refer  to 
either  appeal,  is  entirely  invalid  for  any  pur- 
pose, and  such  appeal  will  be  dismissed;  nor 
will  it  be  Inquired  into  whether  any  of  the 
orders  were  or  were  not  appealable,  where 
the  motion  to  dismiss  the  appeal  was  made 
upon  the  ground  that  there  has  not  been  a 
compliance  with  the  statutory  provision  pre- 
scribing the  mode  of  taking  the  appeal,  and 
did  not  express  the  ground  that  any  of  the 
orders  appealed  from  were  not  appealable. 
(Estate  of  Heydenfeldt,  119  Cal.  340.) 

100.  Upon  appeal  from  a  judgment  and 
from  an  order  denying  a  new  trial,  where 
the  undertaking  refers  only  to  the  appeal 
from  the  judgment,  and  there  is  no  under- 
taking upon  appeal  from  the  order,  the  lat- 
ter appeal  must  be  dismissed.  (Dodge  v. 
Kimple,  121  CaL  680.) 

101.  An  undertaking  reciting  that  the  de- 
fendant has  appealed  from  the  judgment 
and  also  from  the  order  denying  a  new  trial, 
tnd  that  it  is  executed  'in  consideration  of 
the  premises  and  of  such  appeal,"  is  suffi- 
cient.   (Granger  v.  Robinson,  114  CaL  031.) 

102.  On  appeal  from  a  judgment  and  from 
en  order  denying  a  new  trial  only  one  under- 
taking for  three  hundred  dollars  need  be 
filed  in  order  to  give  the  supreme  court  ju- 
risdiction of  the  appeal.  Such  undertaking 
must  refer  to  each  of  the  appeals  as  dis- 
tinctly as  if  they  were  from  separate  orders 
requiring  an  undertaking  for  each.  If  the 
pndertaking  recites  merely  the  appeal  from 
the  judgment,  the  appeal  from  the  order 
denying  a  new  trial  will  be  dismissed. 
(Granger  v.  Robinson,  114  Cal.  031.) 

103.  The  undertaking  upon  appeal  from 
the  judgment  is  distinct  from  that  upon  ap- 
peal from  the  order  denying  a  new  trial, 
though  both  may  be  Included  in  the  same 
instrument,  and,  where  such  undertaking  in 
supported  by  a  sufficient  consideration,  and 
was  filed  In  proper  time,  the  invalidity  of  the 
undertaking  upon  appeal  from  the  new  trial 
order  or  a  material  alteration  therein  does 
not  affect  the  appeal  from  the  judgment,  but 
the  language  in  reference  to  the  new  trial  or- 
der may  be  regarded  as  surplusage.  (Clarke 
v.  Mohr.  125  Cal.  540.) 

104.  Where,  upon  two  appeals,  one  from 
an  order  dissolving  an  injunction,  and  the 
other  from  the  judgment,  but  one  undertak- 
ing is  given,  reciting  both  appeals,  and  speci- 
fying a  joint  and  several  obligation  in  the 
stun  of  six  hundred  dollars  for  the  two  ap- 
peals, or  either  of  them,  such  undertaking, 
if  not  sufficient  in  form,  affords  a  sufficient 
basis  to  permit  a  new  undertaking  to  be  filed 
in  the  supreme  court  for  each  appeal. 
{Spreckels  v.  Spreckels,  114  Cal.  60.) 

105.  Where  a  bond  does  not  refer  to  either 
appeal  it  is  tantamount  to  no  bond,  and  no 
new  bond  can  be  permitted  to  be  filed  in 
such  case;  but  it  cannot  be  held  that  unless 
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the  undertaking  is  sufficient  to  sustain  an 
appeal,  the  supreme  court  has  no  jurisdic- 
tion to  allow  a  new  undertaking  to  be  filed, 
but  the  undertaking  may  be  so  defective  that 
the  appeal  will  be  dismissed  unless  a  new 
undertaking  be  filed.  (Spreckels  v.  Spreck- 
els, 114  Cal.  00.) 

100.  An  appeal  from  an  order  settling  the 
final  account  of  an  executor,  and  distribut- 
ing the  estate,  cannot  be  dismissed  on  the 
ground  that  there  are  two  appeals,  and  that 
the  undertaking  is  not  sufficient  for  both  ap- 
peals, where  there  is  a  stipulation  in  the 
transcript  that  "an  undertaking  In  due  form 
was  properly  made  and  filed,1'  etc.,  and  coun- 
sel cannot  be  relieved  from  such  stipulation 
after  the  expiration  of  the  time  within  which 
another  bond  might  have  been  filed,  upon  a 
showing  that  the  undertaking  in  fact  re- 
ferred to  only  one  of  the  appeals,  without  de- 
termining which.  (Estate  of  Marshall,  118 
Cal.  379.) 


d.  Justification  of  Sureties. 

Decision  of  clerk  upon  sufficiency  of  sure- 
ties cannot  be  reviewed  on  motion  for  writ 
of  supersedeas.    See  Executions,  2. 

107.  The  failure  of  the  sureties  to  justify 
upon  the  three  hundred  dollars  undertaking 
on  appeal  from  the  judgment  does  not  ren- 
der the  appeal  Ineffectual,  or  take  from  this 
court  the  jurisdiction  of  the  cause,  and  while 
an  appeal  is  pending  upon  one  notice  and 
undertaking,  a  second  appeal  is  unauthor- 
ized. (Tompkins  v.  Montgomery,  110  Cal. 
120.) 

Justification  of  sureties  on  bond  to  stay 
execution.    See  post,  VIII,  7. 

Substitution  of  new  surety  in  place  of  one 
not  justifying  avoids  bond,  when.  See  post, 
435. 

e.  Liability  of  Sureties  and  Actions  against. 

108.  In  an  action  upon  a  bond  given  upon 
appeal  from  a  decree  of  foreclosure  to  stay 
waste  upon  the  mortgaged  premises,  the  de- 
scription of  which  followed  an  erroneous  de- 
scription contained  in  the  mortgage  and  com- 
plaint, which  was  never  reformed,  but  was 
followed  throughout  in  the  decree  and  fore- 
closure sale,  where  no  waste  is  shown  to  . 
have  been  committed  upon  the  lands  de- 
scribed in  the  bond,  although  it  appears  that, 
in  fact,  there  was  no  such  lot  of  land  as 
that  therein  described,  the  sureties  are  en- 
titled to  a  nonsuit  for  failure  of  proof  as  to 
the  cause  of  action  against  them  for  waste. 
(Ogden  v.  Davis,  110  Cal.  32.) 

100.  A  recital  in  a  bond  for  deficiency,  giv- 
en upon  appeal  from  a  decree  foreclosing  a 
mortgage,  specifying  a 'penal  sum,  and  stat- 
ing that  the  sum  was  the  amount  fixed  by 
the  judge  of  the  court,  is  conclusive  and 
binding  upon  the  sureties  to  the  bond,  and 
may  be  taken  as  true  against  them  in  an  ac- 
tion to  recover  the  amount  of  the  deficiency, 
and  the  existence  of  such  order  need  not  be 
averred  in  the  complaint,  nor  shown  by  evi- 
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dence  at  the  trial.    (Ogden  v.  Davis,  116  Cal. 
32.) 

110.  Where  an  undertaking  strictly  com- 
piles with  the  provisions  of  section  945  of 
the  Code  of  Civil  Procedure,  as  Interpreted 
by  this  court,  and  the  sureties  have  bound 
themselves  In  a  penal  sum,  fixed  by  the  su- 
perior judge,  to  make  good  not  only  any 
damage  which  may  arise  from  waste,  but 
also  any  deficiency  judgment  which  may  re- 
main after  sale  of  the  mortgaged  premises. 
If  the  penal  sum  fixed  is  consumed  by  a 
judgment  against  the  sureties  for  waste,  no 
recovery  can  be  had  against  them  for  defi- 
ciency; but  if  no  damage  for  waste  is  re- 
covered, the  full  amount  of  the  penal  sum 
Is  available  to  make  good  any  deficiency  not 
exceeding  that  sum.  (Ogden  v.  Davis,  116 
Gal.  32.) 

111.  An  undertaking  on  appeal  from  an 
order  denying  a  new  trial  before  it  is  en- 
tered Is  without  consideration;  and  the  sub- 
sequent interlineation  of  the  date  of  the  or- 
der In  such  undertaking  is  an  alteration 
which  discharges  the  sureties  from  all  obli- 
gation thereupon,  and  such  appeal  must  be 
dismissed.    (Clarke  v.  Mohr,  125  Cal.  040.) 

3.  On  Death  of  Party. 

112.  An  appeal  taken  by  the  transferee  in 
the  name  of  the  deceased  party  defendant, 
which  is  heard  in  the  supreme  court  upon 
Its  merits,  will  be  deemed,  in  all  matters 
material  to  the  appeal,  as  taken  by  such 
transferee  as  a  party  to  the  action,  under 
the  name  of  such  defendant;  and  his  death 
is,  wholly  immaterial  as  affecting  the  aspect 
or  situation  of  the  litigation,  or  the  jurisdic- 
tion of  this  court  over  such  appeal.  (Tuffree 
v.  Stearns  Ranchos  Co.,  124  Cal.  306.) 

VI.  Record  on  Appeal. 

1.    What  Part  of;   Form  of  and  Contents; 

Judgment-Roll. 

113.  On  appeal  from  a  judgment  of  the 
superior  court  dismissing  a  writ  of  certiorari 
obtained  to  review  a  justice's  judgment,  as 
respects  the  recovery  of  costs,  which  were 
claimed  to  have  been  no  part  of  the  judg- 
ment, but  to  have  been  Inserted  therein  a 
month  after  the  trial,  the  petition  for  the 
writ  forms  no  part  of  the  record,  and  its  al- 
legations inconsistent  with  the  docket  entries 
of  the  justice  cannot  be  considered;  and 
where  such  docket  entries  show  a  judgment 
for  costs  apparently  rendered  on  the  day 
that  the  cause  was  tried,  they  are  prima 
facie  evidence  that  such  was  the  truth,  and 
if  they  are  not  rebutted  by  anything  else  in 
the  record,  the  judgment  dismissing  the  writ 
should  be  affirmed.  (Rauer  v.  Justices* 
Court,  115  Cal.  84.) 

114.  The  notice  of  intention  to  move  for  a 
new  trial  Is  not  a  part  of  the  record  on  ap- 
peal, and  need  not  appear  therein.  If,  as  a 
matter  of  fact,  there  was  no  notice  as  a 
basis  of  the  motion  in  the  court  below,  that 


fact  must  be  affirmatively  shown  by  the  ap- 
pellant, and  he  must  cause  it  to  be  Included 
in  a  statement  or  proper  bill  of  exceptions. 
(Kahn  v.  Wilson,  120  CaL  643.) 

Absence  of  notice  of  appeal  from  tran- 
script   See  ante,  V,  1,  d. 

115.  Affidavits  made  subsequently  to  the 
denial  of  a  motion  for  new  trial  setting  forth 
that  the  motion  was  arbitrarily  denied  with- 
out hearing  or  considering  the  grounds  pre- 
sented and  urged  In  support  thereof,  form 
no  part  of  the  record  upon  appeal  from  the 
order,  and  cannot  be  considered  upon  such 
appeal.  The  only  mode  in  which  such  a 
question  can  be  brought  up  for  review  is  to 
except  at  the  time  to  the  action  of  the  court 
and  to  have  the  facts  embodied  and  settled 
In  a  bill  of  exceptions;  and  the  real  and  only 
question  is.  Did  the  court  err  In  denying  the 
motion?    (Williams  v.  Harter,  121  Cal.  47.) 

116.  It  Is  not  the  duty  of  the  prosecution 
to  embody  in  the  bill  of  exceptions  original 
papers  used  as  evidence  in  the  court  below, 
nor  to  provide  photographic  or  fac  simile 
copies  thereof,  but  the  bill  need  only  state 
what  written  evidence  was  given  to  the 
jury;  and  it  seems  that,  upon  proper  appli- 
cation, the  original  papers  may  be  ordered 
brought  up  under  rule  XXV  of  this  court, 
but,  if  not  so  ordered,  the  evidence  is  re- 
viewed at  a  disadvantage,  and  In  such  case 
the  question  is  whether,  accepting  the  state- 
ment in  the  bill  of  exceptions,  it  can  be  seen 
that,  in  the  nature  of  things,  the  evidence 
might  have  been  sufficient.  (People  v.  Buck- 
ley, 116  Cal.  146.) 

117.  Neither  the  findings  of  fact  and  con- 
clusions of  law.  nor  the  decree  entered  there- 
on, nor  the  notice  of  appeal,  with  proof  of 
service,  nor  the  recital  that  a  sufficient  un- 
dertaking on  appeal  had  been  filed  with  the 
clerk,  can  be  properly  Included  In  a  bill  of 
exceptions.     (White  v.  White,  112  Cal.  577.) 

118.  Where  a  judgment  is  attacked  on  the 
ground  of  alleged  insufficiency  of  the  evi- 
dence to  support  the  finding,  and  the  bill  of 
exceptions  is  unintelligible  by  reason  of  the 
failure  to  incorporate  the  proposed  amend- 
ments and  the  proposed  bill  Into  one  paper, 
the  appellate  court  will  affirm  the  judgment. 
(Frltsch  v.  Stampfll,  117  Cal.  441.) 

Presumption  that  all  material  evidence 
was  contained  in  statement.    See  post,  380. 

Bill  of  exceptions  presumed  to  contain  all 
the  evidence.    See  Criminal  Law,  307. 

Bill  of  exceptions  on  order  refusing  bill 
of  particulars  must  show  evidence.  See  Bills 
of  Particulars,  1. 

Absence  of  evidence,  verdict  cannot  be  Im- 
peached by  bill  of  particulars.  See  Bills  of 
Particulars,  2. 

Judgment-roll,  orders  on  motions  to  strike 
out  pleadings  not  part  of.    See  post,  161-63. 

Judgment-roll.    See  Judgment-Roll. 

Judgment-roll,  affidavit  and  order  for  pub- 
lication of  summons  are  part  of.  See  Sum- 
mons, 16. 

Omissions  in  judgment-roll,  motion  to  dis- 
miss appeal  and  remedy  for.  See  post, 
IX,  3. 
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tfinnte  orders  are  not  part  of  the  judg- 
ment-rolL    See  post,  152. 

1  Time  within  Which  Transcript  must  be 

Filed. 

Service  of  statement  on  Sunday  is  valid. 
See  Sundays. 

Order  so  limiting  time  as  not  to  allow  for 
preparing  bill  of  exceptions,  effect  of.  See 
ante,  24. 

Transcript  being  on  file  is  answer  to  mo- 
tion to  dismiss  when.    See  post,  237. 

119.  An  appellant  Is  entitled  to  forty  days 
tfter  the  settlement  of  a  statement  on  mo- 
tion for  a  new  trial  in  which  to  file  bis  tran- 
script upon  appeal;  and  upon  a  motion  to 
dismiss  the  appeal,  it  must  be  presumed 
that  the  act  of  the  judge  In  settling  the 
statement  was  within  his  jurisdiction.  (Es- 
tate of  Scott,  124  Gal.  671.) 

120.  Where  no  transcript  has  been  filed 
upon  appeal  from  a  judgment  within  the 
time  limited  by  the  rule,  or  at  the  time  when 
notice  of  motion  to  dismiss  the  appeal  on 
that  ground  was  served,  the  respondent  is 
entitled  to  have  the  motion  granted.  (Tomp- 
kins v.  Montgomery.  116  Gal.  120.) 

121.  An  appeal  will  be  dismissed  for  fail- 
are  of  the  appellant  to  file  the  printed  tran- 
script within  forty  days  after  the  refusal  of 
the  superior  court  to  settle  or  certify  any 
bill  of  exceptions  which  must  be  regarded 
for  the  purposes  of  the  rule,  with  the  same 
effect  as  Its  settlement  (White  v.  White, 
112  Cal.  577.) 

122.  An  appeal  from  a  judgment  will  be 
dismissed  for  failure  to  file  a  transcript  with- 
in the  time  limited  therefor,  where  it  ap- 
pears that  the  only  unsettled  bill  of  excep- 
tions was  taken  upon  an  order  made  after 
judgment  refusing  to  vacate  an  order  for  a 
writ  of  assistance,  and  referred  entirely  to 
proceedings  taken  subsequently  to  the  entry 
of  judgment  Such  a  bill  of  exceptions  could 
not  be  used  or  referred  to  upon  the  appeal 
from  the  judgment  and  does  not  extend  the 
time  within  which  the  transcript  should  be 
filed.    (Plgnaz  v.  Burnett  121  Cal.  292.) 

123.  A  motion  to  dismiss  an  appeal  for 
failure  of  the  appellant  to  file  the  transcript 
within  forty  days  after  the  appeal  was  per- 
fected will  be  denied,  where  it  appears  that 
there  is  an  uncertified  bill  of  exceptions, 
which  the  judge  declined  to  sign  and  certify 
at  the  request  of  the  appellant  on  the  sole 
ground  that  the  engrossed  bill  had  been  filed 
in  the  clerk's  office,  and  that  he  had  no  au- 
thority to  certify  it.  (Jackson  v.  Puget 
Sound  Lumber  Co.,  115  Cal.  632.) 

124.  An  appeal  will  not  be  dismissed  for 
failure  to  file  a  transcript  within  forty  days 
after  the  taking  of  the  appeal,  where  It  ap- 
pears that  the  settlement  of  a  bill  of  excep- 
tions to  be  used  upon  the  appeal  is  pending 
and  undetermined,  and  there  is  no  counter 
showing  that  the  right  of  the  appellant  to 
have  the  bill  of  exceptions  settled  has  not 
heen  kept  alive.  (Plgnaz  v.  Burnett,  119. 
Cal.  157.) 


125.  The  time  within  which  the  transcript 
upon  appeal  from  a  judgment  is  required  to 
be  filed  Is  not  extended  by  reason  of  a  pend- 
ing and  unsettled  bill  of  exceptions  upon  ap- 
peal from  an  order  made  after  judgment 
which  is  not  applicable  to  the  appeal  from 
the  judgment;  and  an  appeal  from  a  judg- 
ment by  default  will  be  dismissed  for  fail- 
ure to  file  the  transcript  within  forty  days 
after  the  appeal  was  taken,  notwithstanding 
the  appeal  might  be  considered  upon  the 
same  transcript  with  an  order  refusing  to 
set  the  judgment  aside,  upon  which  the  bill 
of  exceptions  is  pending  and  unsettled.  (But- 
ler v.  Soule,  117  Cal.  226.) 

126.  The  pendency  of  a  motion  to  dismiss 
an  appeal  does  not,  of  itself,  extend  the  time 
within  which  the  appellant  Is  required  to  file 
his  transcript.  (White  v.  White,  112  Cal. 
577.) 

3.  Specifications  of  Error. 

Skeleton  statement  See  New  Trial,  IV, 
4,  b. 

Specifications  on  motion  for  new  trial, 
form  and  sufficiency.  See  New  Trial,  IV, 
4,  b. 

Statement  on  motion  for  new  trial.  See 
New  Trial,  IV,  4. 

Errors  not  specified.    See  New  Trial,  III,  3. 

127.  A  bill  of  exceptions  containing  no 
specifications  of  the  insufficiency  of  the  evi- 
dence to  justify  the  decision,  cannot  be  con- 
sidered upon  appeal  for  the  purpose  of  re- 
viewing the  evidence  embodied  therein. 
(Commercial  Bank  of  Madera  v.  Redfield, 
122  Cal.  405.) 

128.  A  bill  of  exceptions  used  on  appeal 
from  the  judgment  need  not  contain  any 
specifications  of  error,  except  as  to  the 
ground  that  a  finding  or  decision  is  not  sup- 
ported by  the  evidence.  (Snell  v.  Payne,  115 
Cal.  218.) 

129.  Where  a  motion  for  a  new  trial  is 
based  upon  a  bill  of  exceptions  no  specifica- 
tions of  errors  of  law  are  required,  in  order 
to  secure  their  consideration  by  the  trial 
court  or  by  the  appellate  court.  (Smith  v. 
Smith,  119  Cal.  183.) 

130.  The  appellate  court  cannot  look  be- 
yond the  judgment-roll  and  the  settled  state- 
ment, and  consider  the  motion  and  the 
ground  stated  therein,  and  the  specifications 
found  with  the  notice  of  motion,  though 
printed  in  the  transcript  and  certified  by  the 
clerk.  The  clerk  cannot  supply  by  certifi- 
cate specifications  which  the  law  requires 
should  be  embodied  in  the  statement;  nor 
can  this  court  supply  them  by  presumption 
from  the  argument  of  the  motion  in  the  trial 
court.    (Sprigg  v.  Barber.  122  Cal.  573.) 


4.  Settlement  of  Bill  of  Exceptions, 
a.  Time  for  Preparation  and  Settlement. 

Settlement  of  statement.  See  New  Trial, 
IV,  4.  c. 

Time  to  serve  statement.  See  New  Trial, 
IV,  4,  a. 
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Time  to  prepare  statement  See  New  Trial, 
IV,  4,  a. 

Time  to  prepare  statement,  extension  of. 
See  Time. 

Order  extending  time  to  prepare  bill  of  ex- 
ceptions, when  void.    See  Time,  2. 

Objection  that  bill  not  served  in  time  can- 
not be  first  raised  on  appeal.  See  post.  XI, 
11,  a. 

131.  The  trial  court  should  refuse  to  settle 
a  proposed  bill  of  exceptions,  which  was  not 
prepared  within  the  time  allowed  by  the 
statute,  or  any  authorized  extension  thereof. 
(Estate  of  Clary.  112  Cal.  292.) 

132.  The  various  steps  necessary  to  be 
taken  for  the  settlement  of  bills  of  excep- 
tions in  cases  falling  under  section  649  of 
the  Code  of  Civil  Procedure  must  be  done 
within  a  reasonable  time,  and  in  determining 
what  is  a  reasonable  time  the  analogy  fur- 
nished by  sections  650  and  651  of  that  code 
will  be  followed.  Consequently,  a  proposed 
bill  of  exceptions  to  an  order  dissolving  an 
attachment,  which  is  not  prepared  and 
served  within  ten  days  after  the  order  was 
made,  is  too  late,  and  an  objection  made  to 
its  settlement  on  that  ground,  and  embodied 
In  the  record,  can  be  considered  on  appeal. 
(Smith  v.  Jordan,  122  Cal.  68.) 

133.  It  is  the  duty  of  a  party  seeking  to 
avail  himself  of  a  bill  of  exceptions,  for  the 
purpose  of  review  upon  appeal,  to  take 
whatever  steps  may  be  necessary  to  procure 
its  settlement;  and  since  the  judge  who  tried 
the  case  is  not  required  and  cannot  be  com- 
pelled to  settle  the  bill,  after  his  term  of  of- 
fice has  expired,  it  is  necessary  to  apply  to 
this  court  for  an  order  directing  its  settle- 
ment; and  where  no  steps  are  taken  within  a 
reasonable  time  to  secure  the  settlement  of 
the  bill  of  exceptions,  the  appeal  will  be  dis- 
missed upon  motion  of  the  respondent  for 
failure  to  file  the  transcript  within  the  time 
limited  therefor.  (Estate  of  Depeaux.  118 
Cal.  522.) 

134.  Where  the  party  proposing  a  bill  of 
exceptions  refuses  to  adopt  the  amendments, 
and  fails  to  present  the  same  for  settlement 
within  the  time  limited  by  section  650  of  the 
Code  of  Civil  Procedure,  without  offering 
any  excuse  therefor,  the  court  is  justified  in 
refusing  to  settle  the  bill  when  subsequently 
presented  for  settlement.  (Whipple  v.  Hop- 
kins, 119  Cal.  349.) 

135.  The  presentation  and  settlement  of  a 
bill  of  exceptions  or  statement  of  the  case  is 
*  "proceeding,"  within  the  provisions  of  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  an 
application  to  amend  or  correct  which,  after 
settlement,  is  governed  by  and  must  be 
made  within  the  limitation  prescribed  by 
that  section;  and  when  such  application  is 
made  in  the  superior  court  more  than  six 
months  from  the  date  of  the  certificate  of 
settlement,  that  court  is  without  power  to  al- 
low an  amendment  or  correction  of  the  bill 
of  exceptions  or  statement,  and  its  order  de- 
nying the  application  cannot  be  disturbed 
upon  motion  of  the  appellant  in  the  supreme 


court  to  compel  such  correction.    (Sprigg  v. 
Barber,  118  Cal.  591.) 

136.  The  premature  filing  of  an  engrossed 
bill  of  exceptions,  whether  made  by  inad- 
vertence of  the  judge  or  of  a  referee,  or  of 
the  party  seeking  the  allowance,  does  not  de- 
prive the  judge  of  jurisdiction  to  sign  and 
certify  the  bill;  but  the  premature  and  unau- 
thorized filing  should  be  disregarded,  and,  if 
a  timely  request  Is  made  for  the  certificate 
of  allowance,  it  should  be  granted,  and  the 
bill  reflled.  (Jackson  v.  Puget  Sound  Lum- 
ber Co.,  115  Cal.  632.) 

b.  Notice  of  Settlement. 

137.  Where  the  draft  of  the  bill  of  excep- 
tions and  the  proposed  amendments  are  de- 
livered to  the  clerk  for  the  judge  within  the 
ten  days  allowed  therefor,  no  notice  of  the 
settlement  is  required  from  the  moving 
party,  and  where  the  judge  settles  the  bill 
in  the  presence  of  the  attorneys  for  both  par- 
ties, without  having  fixed  a  time  for  settle- 
ment, and  given  previous  notice  thereof  un- 
der section  650  of  the  Code  of  Civil  Proce- 
dure, objection  cannot  be  urged  for  the  want 
of  such  previous  action  of  the  judge,  unless 
made  at  the  time  of  settlement.  (Horton  v. 
Jack.  115  Cal.  29.) 

138.  Five  days1  notice  to  the  adverse  party 
of  the  presentation  of  a  proposed  statement 
or  bill  of  exceptions,  and  the  amendments 
thereto,  to  the  judge  for  settlement,  pursu- 
ant to  section  650  of  the  Code  of  Civil  Pro- 
cedure, Is  essential  to  the  validity  of  the 
presentation.  Subsequent  notices  of  the  fact 
of  presentation  after  it  has  been  made,  and 
of  a  time  for  settlement,  are  too  late;  and, 
in  such  case,  it  is  error  for  the  judge  to  set- 
tle the  statement  or  bill  against  the  objec- 
tion of  the  adverse  party.  (Witter  v.  An- 
drews, 122  Cal.  1.) 

139.  Section  1171  of  the  Penal  Code,  In  ref- 
erence to  the  notice  of  settlement  of  a  bill  of 
exceptions  In  a  criminal  case,  must  be  con- 
strued together  with  section  1010  of  the 
Code  of  Civil  Procedure,  requiring  that  no- 
tices should  be  in  writing,  as  parts  of  one 
statute,  as  required  by  section  4480  of  the 
Political  Code;  and  if  only  verbal  notice  of 
such  settlement  is  given,  the  judge  may  re- 
fuse to  settle  the  bill.  (Page  v.  Superior 
Court,  122  Cal.  209.) 

140.  The  objection  of  the  district  attorney 
that  no  notice  of  the  settlement  was  given  is 
not  overcome  by  proof  that  verbal  notice 
thereof  was  given  to  his  clerk,  and  cannot  be 
deemed  waived,  where  the  proposed  bill  was 
not  served  upon  the  district  attorney,  and  he 
did  not  know  of  its  preparation  or  existence 
until  after  its  presentation  to  the  Judge. 
(Page  v.  Superior  Court,  122  Cal.  209.) 

141.  The  clerk  or  other  person  in  charge  of 
the  office  of  the  attorney  of  the  adverse 
party,  upon  whom  the  statute  permits  a 
written  notice  to  be  served,  has  no  implied 
authority  to  waive  the  written  notice,  or  to 
bind  his  principal  by  any  agreement  in  ref- 
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erence  to  the  case.    (Page  v.  Superior  Court, 
122  Cal.  208.) 

142.  Objection  to  a  defective  notice  of  set- 
tlement of  a  bill  of  exceptions,  which  failed 
to  specify  that  the  proposed  amendments 
would  be  presented  to  the  judge  with  the 
bill. 'is  waived,  if  the  bill  and  amendments 
were  in  fact  presented  to  the  judge  in  the 
presence  of  both  parties  at  the  time  speci- 
fied, and  the  hearing  was  postponed  from 
time  to  time  by  consent,  and  without  objec- 
tion urged  prior  to  the  final  hearing. 
(O'Brien  v.  O'Brien,  124  Cal.  422.) 


c  Where  Different  Judges  Act;  After  Expi- 
ration of  Office. 

143.  Wnere  different  Judges  act  during  the 
progress  of  a  cause,  it  is  the  duty  of  the  liti- 
gant desiring  to  have  a  ruling  or  decision  re- 
viewed upon  appeal,  to  present  a  bill  of  ex- 
ceptions embodying  the  matters  excepted  to 
before  one  of  the  judges  to  the  judge  who 
made  the  ruling  or  decision  for  settlement 
by  him.  either  at  the  time  of  the  ruling,  or 
after  judgment;  and,  in  such  case,  two  or 
more  bills  of  exceptions  may  be  settled  and 
properly  presented  for  consideration  upon 
appeal/   (Turner  v.  Hearst,  115  Cal.  394.) 

144.  An  order  made  by  one  judge  striking 
out  parts  of  an  answer  cannot  be  reviewed 
on  appeal  if  the  exception  thereto,  instead  of 
being  settled  by  the  judge  who  made  the 
ruling,  is  settled  by  another  judge  who  tried 
the  cause.    (Turner  v.  Hearst,  115  Cal.  394.) 


d.  Refusal  to  Settle;  Mandamus. 

Judge  cannot  be  compelled  to  settle  bill  af- 
ter expiration  of  term.    See  ante,  138. 

Refusal  to  settle  bill,  time  to  file  tran- 
script   See  ante,  121,  123. 

145.  If  a  judge  improperly  refuses  to  set- 
tle a  bill  of  exceptions,  he  may  be  compelled 
to  act  by  writ  of  mandate,  but  his  refusal  to 
act  is  not  an  appealable  order,  and  cannot  be 
reviewed  upon  appeal  from  an  order  of  the 
court  denying  a  new  trial,  which  must  be  de- 
termined upon  the  same  record  as  that  pre- 
sented in  the  court  below.  (Whipple  v.  Hop- 
kins, 119  Gal.  349.) 

140.  Upon  the  petition  of  an  appellant  to 
have  certain  alleged  exceptions  inserted  in  a 
settled  bill  of  exceptions,  which  the  superior 
judge  refused  to  incorporate  therein,  where 
the  evidence  as  to  whether  there  were  any 
such  exceptions  is  directly  conflicting,  it  can- 
not be  held  that  the  superior  judge  erred  or 
abused  his  discretion  in  not  allowing  the  al- 
leged exceptions,  and  they  will  not  be  or- 
dered to  be  included  in  the  bill.  (People  v. 
Scott,  121  Cat  101.) 

147.  Where  the  bill  of  exceptions  in  a 
criminal  case  is  either  defective  or  redun- 
dant, it  is  the  duty  of  the  judge  to  require 
the  attorney  for  the  defendant  to  present  a 
proper  bill,  within  a  reasonable  time,  and  he 
should  not  altogether  refuse  to  settle  a  bill  of 


exceptions  upon  the  ground  that  the  pro- 
posed bill,  when  first  presented,  was  sub- 
stantially a  transcript  of  the  notes  of  the  of- 
ficial stenographer  taken  by  him  upon  the 
trial;  and  where  an  offer  of  the  defendant's 
counsel  to  present  a  proper  bill  was  not  en- 
tertained, after  the  judge  had  refused  to  set- 
tle the  improper  bill,  mandamus  will  issue 
from  this  court  to  compel  the  settlement  of 
a  proper  bill.  (Winters  v.  Buck,  121  Cal. 
279.) 

148.  Where  the  refusal  of  the  superior 
court  to  settle  a  statement  on  appeal  was 
made  final  and  definite  by  an  order  made 
and  entered  more  than  five  months  prior  to 
the  application  in  this  court  for  a  manda- 
mus to  compel  the  settlement  of  the  state- 
ment, the  application  must  be  denied  on  the 
ground  of  laches.  (McGonoughey  v.  Tor- 
rence,  124  Gal.  330.) 

e.  Error  in,  How  Beviewed. 

149.  Any  error  in  settling  the  statement 
must  be  considered  at  the  hearing  of  the  ap- 
peal, and  cannot  be  reviewed  upon  a  motion 
to  dismiss  the  appeal.  (Estate  of  Scott,  124 
Cal.  071.) 

5.  Mistakes  or  Contradictions    in;    Amend- 
ment or  Correction  of. 

Amicus  curiae,  counsel  appearing  as,  can- 
not suggest  diminution  of  the  record.  See 
Amicus  Curiae. 

Application  to  amend  or  correct  bill  of  ex- 
ceptions when  too  late.    See  ante,  135. 

150.  The  action  of  the  trial  court  in  de- 
nying a  motion  for  new  trial  is  to  be  re- 
viewed upon  appeal  upon  a  transcript  of  the 
records  of  that  court  The  appellate  court 
has  no  power  to  amend  those  records,  and 
cannot  grant  an  amendment  of  the  settled 
statement  on  motion  for  a  new  trial,  upon 
affidavits  showing  that  other  instructions  of 
the  court  were  excepted  to  than  those  shown 
in  the  statement.  (Clare  v.  S.  B.  P.  &  L.  Co., 
122  Cal.  504.) 

151.  Under  section  473  of  the  Code  of  Civil 
Procedure,  notice  is  not  required  to  be  glveu 
of  an  application  for  the  correction  of  a  mis- 
take in  a  record;  nor  is  the  presence  of  a  de- 
fendant convicted  of  felony  needed  at  the 
hearing  of  a  motion  to  correct  a  mistake  in 
the  settled  bill  of  exceptions,  so  as  to  make 
it  show  the  record  as  it  actually  existed; 
and  where  the  defendant  was  given  two 
days'  notice  of  such  motion,  and  the  court, 
after  the  taking  of  evidence  which  justified 
the  correction  of  a  mistake  in  the  bill,  set 
aside  the  order  settling  the  bill,  corrected  the 
mistake,  and  resettled  the  bill  as  corrected, 
the  order  setting  aside  the  settlement  will 
nofbe  reversed  upon  appeal  for  the  want  of 
five  days'  notice  to  the  defendant  of  the 
hearing.    (People  v.  Southern,  118  Cal.  359.) 

152.  The  recital  as  to  the  date  of  the  com* 
mencement  of  the  trial  in  the  findings  of  fact 
must  prevail  as  against  entries  of  minute 
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orders  appearing  In  the  transcript  under  the 
certificate  of  the  clerk,  which  are  not  part  of 
the  Judgment-roll,  and  which  cannot  be  con- 
sidered as  part  of  the  record  upon  appeal 
from  the  judgment  or  noticed  for  the  pur- 
pose of  contradicting  the  findings  of  fact 
(Knowles  v.  Baldwin,  125  Cal.  224.) 


6.  Identification,  Authentication,  and  Certifi- 
cation of;  Stipulation  as  to  Correctness. 

158.  Affidavits  of  newly  discovered  evi- 
dence printed  in  the  transcript  upon  appeal, 
but  not  identified  as  having  been  the  affi- 
davits used  upon  the  motion  for  a  new  trial, 
nor  shown  to  have  been  filed  in  the  court 
below,  cannot  be  considered  by  this  court 
upon  appeal  from  the  order  denying  a  new 
trial.    (Whipple  v.  Hopkins,  119  Cal.  349.) 

154.  An  affidavit  found  in  the  record  pur- 
porting to  supply  a  question  not  appearing 
in  the  statement  on  motion  for  new  trial, 
and  filed  on  the  day  that  the  motion  for  new 
trial  was  filed,  cannot  be  considered  as  any 
part  of  the  record,  where  it  is  not  Identified 
as  having  been  read  upon  the  hearing  of  the 
motion,  and  is  not  embodied  in  the  state- 
ment, or  contained  in  any  bill  of  exceptions. 
(People  v.  Louie  Foo,  112  Cal.  17.) 

155.  An  affidavit  of  surprise,  printed  in  the 
transcript  upon  appeal,  to  the  effect  that  re- 
marks made  by  the  court  at  the  trial  in- 
duced the  defendant  to  withhold  testimony, 
and  that  the  subsequent  contrary  ruling  of 
the  court  constituted  a  legal  surprise,  if  not 
contained  in  any  bill  of  exceptions  nor  au- 
thenticated as  having  been  used,  on  the  mo- 
tion for  a  new  trial,  otherwise  than  by  the 
unauthorised  certificate  of  the  clerk,  cannot 
be  considered.  (Cohen  v.  City  of  Alameda, 
124  Cal.  504.) 

150.  An  unauthentlcated  affidavit  setting 
forth  certain  language  of  the  district  attor- 
ney, which  is  claimed  to  amount  to  miscon- 
duct, not  made  part  of  the  bill  of  exceptions, 
nor  marked  as  having  been  read  on  the  mo- 
tion for  new  trial,  forms  no  part  of  the  rec- 
ord and  is  not  entitled  to  consideration. 
(People  v.  McMahon,  124  Cal.  435.) 

157.  A  certificate  of  the  judge  authenti- 
cating certain  affidavits  as  having  been  used 
upon  the  hearing  of  a  motion  for  a  new  trial, 
without  showing  that  these  were  all  the  pa- 
pers used  at  the  hearing,  is  an  insufficient  au- 
thentication. The  clerk  is  not  authorized  by 
law  to  certify  that  any  affidavits  were  used 
upon  the  hearing  of  the  motion  for  a  new 
trial,  and  affidavits  authenticated  by  him 
only  are  not  properly  authenticated,  and  can- 
not be  considered  upon  the  appeal.  (Melde 
v.  Reynolds.  120  Cal.  234.) 

158.  Where  the  record  upon  appeal  from  a 
judgment  and  from  an  order  denying  a  new 
trial  falls  to  show  that  the  complaint,  an- 
swer, findings,  or  judgment  were  ever  Med 
in  the  court  below,  or  that  the  judgment  was 
ever  entered,  and  fails  to  contain  a  certifi- 
cate to  the  papers  which  would  constitute 
the  judgment-roll,  and  further  fails  to  show 
that  the  statement  on  motion  for  new  trial 


was  filed,  or  that  the  order  denying  a  new 
trial  was  entered,  the  record  contains  no 
basis  upon  which  there  can  be  a  reversal  of 
the  judgment  or  order,  and  the  same  must 
be  affirmed.  (Wells  v.  Kreyenhagen,  117 
CaL  329.) 

159.  A  stipulation  as  to  the  correctness  of 
the  transcript  merely  obviates  the  necessity 
of  the  certificate  by  the  clerk,  and  does  not 
estop  the  respondent  from  denying  the  suffi- 
ciency of  the  statement  (Leonard  v.  Shaw, 
114  Cal.  69.) 

Appeal  not  dismissed  because  of  informal 
certificate.    See  post,  IX,  3. 

VII.  Particular  Questions;    How  Presented 

for  Review. 

1.  Questions  Relating  to  Pleadings. 

Sufficiency  of  complaint  not  reviewable  o» 
appeal  from  order  denying  new  trial.  See 
post,  XI,  4. 

Correctness  of  order  overruling  demurrer 
cannot  be  considered  on  appeal  from  order 
on  motion  for  new  trial.    See  post,  203. 

160.  An  order  sustaining  a  demurrer  to  a 
complaint  can  only  be  reviewed  upon  an  ap- 
peal from  the  final  judgment.  (Fortain  v. 
Smith,  114  Cal.  494.) 

16L  A  motion  to  strike  out  part  of  a  com- 
plaint,  and  an  order  refusing  the  same,  form 
no  part  of  the  judgment-roll,  and  will  not 
be  reviewed  on  appeal,  unless  embodied  in  a 
bill  of  exceptions.  (Barber  v.  Mulford,  117 
Cal.  356.) 

162.  An  order  striking  out  parts  of  a  plead- 
ing is  not  part  of  the  judgment-roll,  and  can 
be  reviewed  upon  appeal  only  upon  a  bill  of 
exceptions.  The  fact  that  such  order  is 
deemed  in  law  to  be  excepted  to,  under  sec- 
tion 647  of  the  Code  of  Civil  Procedure,  can- 
not dispense  with  the  necessity  of  incorpo- 
rating the  order  in  a  bill  of  exceptions. 
(Hawley  v.  Kocher,  123  Cal.  77.) 

163.  A  recital  in  the  judgment  that  an  or- 
der was  duly  given  and  made  granting  de- 
fendant's motion  to  strike  out  certain  por- 
tions of  the  amended  complaint  of  the  plain- 
tiff, without  stating  any  grounds  of  the  mo- 
tion, or  what  parts  were  stricken  out.  is  in- 
sufficient to  show  an  erroneous  ruling;  and, 
in  the  absence  of  such  showing,  the  ruling 
must  be  presumed  to  have  been  correct. 
(Hawley  v.  Kocher,  123  Cal.  77.) 

2.  Rulings  on  Evidence;  Sufficiency  of  Evi- 
dence; Order  Refusing  View  of  Premises. 

Ruling  on  evidence  not  considered  on  ap- 
peal from  judgment    See  post,  261. 

164.  An  exception  to  the  admission  of 
documentary  evidence  and  of  the  testimony 
of  witnesses  to  show  adverse  possession,  is 
unavailable,  where  none  of  the  evidence  ex- 
cepted to  is  set  out  in  the  statement;  audi  it 
must  be  presumed,  in  the  absence  of  the  evi- 
dence admitted,  that  it  was  relevant  and 
material.    (Brlnd  v.  Gregory,  192  Cal.  480.) 
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168.  Where  the  by-laws  and  articles  of  In- 
corporation of  the  defendant  were  offered  In 
evidence  and  rejected,  but  neither  of  them 
were  Incorporated  In  the  record  upon  appeal, 
error  in  the  exclusion  of  them  is  not  shown. 
(Barrell  v.  Lake  View  Land  Co.,  122  CaL 
129.) 

166.  If  the  certificate  of  the  attending  phy- 
sician showing  that  the  death  of  the  de- 
ceased was  caused  by  apoplexy  is  to  be  re- 
garded as  competent  evidence  of  that  fact 
in  favor  of  the  contestant  of  the  will  of  the 
deceased,  under  section  1920  of  the  Code  of 
Civil  Procedure,  yet,  where  the  evidence 
given  upon  the  trial  of  the  contest  is  not 
embodied  in  the  record  upon  an  appeal  taken 
by  the  contestant,  and  it  does  not  appear 
that  the  will  was  not  made  prior  to  the 
stroke  of  apoplexy,  the  appellant  does  not 
fulfill  his  duty  of  showing  that  substantial 
injury  resulted  from  the  ruling  of  the  court, 
and  does  not  show  that  the  offered  evidence 
was  at  all  material.  (Estate  of  O'Connor, 
118  CaL  69.) 

167.  The  sufficiency  of  the  evidence  to 
sustain  a  finding  cannot  be  reviewed  upon 
appeal,  where  there  is  no  specification  at- 
tacking such  finding.  (Citizens'  Bank  of  Los 
Angeles  v.  Jones,  121  Cal.  30.) 

168.  Where  the  bill  of  exceptions,  used  on 
a  motion  for  a  new  trial  in  a  criminal  case, 
specifies  the  insufficiency  of  the  evidence  to 
justify  the  verdict,  it  is  the  duty  of  the 
prosecution  to  have  put  into  the  bill  some 
evidence,  if  any  there  be,  to  make  it  appear 
that  there  was  proof  of  the  participation  of 
the  defendant  In  the  crime  charged;  and  it 
will  be  presumed  upon  appeal  that  such 
specification  is  preceded  by  all  the  material 
evidence  bearing  thereupon.  (People  v. 
Buckley,  116  Cal.  14a) 

169.  Wliere  there  is  an  entire  absence  of 
evidence  to  sustain  a  finding,  it  is  not  neces- 
sary to  specify  the  particulars  in  which  the 
evidence  is  insufficient  to  justify  it,  but,  un- 
der a  general  assignment  of  insufficiency  of 
the  evidence  to  justify  it,  the  burden  should 
be  on  the  party  sustaining  the  findings  to 
call  attention  to  enough  evidence  to  justify 
it.  (San  Luis  Water  Co.  v.  Estrada.  117  Cal. 
168.) 

170.  Where  an  order  refusing  letters  of  ad- 
ministration of  the  estate  of  a  deceased  per- 
son is  in  general  terms,  it  implies  a  finding 
against  the  petitioner  upon  all  the  material 
allegations  of  the  petition;  and  if  there  is  no 
specification  of  Insufficiency  of  the  evidence 
to  justify  the  decision,  the  appellate  court  is 
precluded  from  looking  into  the  evidence  to 
ascertain  its  sufficiency  to  sustain  the  order. 
(Estate  of  Depeaux,  118  Cal.  290.) 

171.  Where  the  weight  or  effect  of  evi- 
dence Is  to  be  considered,  as  upon  motion  for 
a  new  trial  on  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  the  verdict  or 
finding,  it  is  the  duty  of  counsel  for  the  mov- 
ing party  to  Incorporate  in  his  proposed  bill 
of  exceptions  all  of  the  evidence  which  he 
seems  material.  If  he  omits  to  do  so,  and 
amendments  are  inserted  in  the  proposed  bill 


at  the  instance  of  the  adverse  party,  to  the 
effect  that  he  introduced  evidence  "tending 
to  prove"  certain  facts  in  support  of  the  ver- 
dict or  finding,  and  in  pursuance  of  a  stipu- 
lation of  the  parties  the  bill  is  settled  in  that 
form,  the  appellate  court  will  hold  the  state- 
ment of  the  evidence  sufficient  to  show  a 
material  conflict,  and  will  refuse  to  grant  a 
new  trial  on  the  ground  of  its  insufficiency 
to  justify  the  verdict  or  finding.  (Orton  v. 
Brown,  118  Cal.  561.)  \ 

172.  Where  the  statement  upon  appeal 
does  not  contain  any  specification  of  error  in 
refusing  to  permit  the  jury  to  view  the  prem- 
ises, nor  contain  the  alleged  ruling  of  the 
court  and  the  exception  thereto,  the  point  is 
not  properly  saved  for  consideration  upon 
appeal  (Niosi  v.  Empire  Steam  Laundry, 
117  Cal.  257.) 

173.  The  ruling  of  the  court  in  disregard- 
ing the  affidavit  of  a  dissenting  juror  as  to 
the  misconduct  of  a  juror  assenting  to  the 
verdict,  need  not  be  specifically  excepted  to 
or  appealed  from;  but  if  all  of  the  affidavits 
and  the  ruling  upon  the  motion  are  incorpo- 
rated in  a  bill  of  exceptions,  the  appellate 
court  may  review  the  competency  of  the  affi- 
davit upon  appeal  from  the  order  denying  a 
new  trial.  (Saltzman  v.  Sunset  T.  &  T.  Co., 
125  Cal.  501.) 

Review  of  evidence,  specifications  of  er- 
rors.   See  ante,  127. 

Want  or  sufficiency  of  evidence' cannot  be 
considered  without  bill  of  exceptions  or 
statement  of  evidence.    See  post,  259. 

3.  Judgments;  Orders  on  Motions  for  New 

TriaL 

Appeal  from  judgment,  specifications  of 
error.    See  ante,  128. 

Specification  of  Insufficiency  is  sufficient 
to  support  order  granting  new  trial,  when. 
See  post,  380. 

174.  The  code  does  not  provide  for  a  state- 
ment upon  appeal  from  a  judgment,  and 
without  a  motion  for  new  trial  the  appellant 
is  not  entitled  to  a  statement  of  the  case  to 
be  used  on  such  appeal.  But  he  is  entitled 
to  a  bill  of  exceptions,  which  does  not  sub- 
stantially differ  from  a  statement  of  the 
case,  and  should  not  be  deprived  of  the 
fruits  of  the  appeal,  for  calling  the  docu- 
ment presented  a  statement  rather  than  a 
bill  of  exceptions.  (Witter  v.  Andrews,  122 
Cal.  1.) 

175.  An  order  denying  a  motion  for  a  new 
trial  made  upon  the  minutes  of  the  court 
cannot  be  reviewed  upon  appeal,  if  in  the 
settled  statement  there  is  no  copy  of  the  no- 
tice of  the  motion  or  of  its  specifications,  and 
no  reference  to  them,  and  no  specifications 
In  any  form  appear  therein.  (Sprigg  v.  Bar- 
ber, 122  Cal.  573.) 

lffi.  Upon  appeal  from  an  order  denying 
a  new  trial,  affidavits  used  upon  the  hearing 
of  the  motion  must  be  incorporated  in  a  bill 
of  exceptions  under  rule  XXIX  of  this  court 
else  they  cannot  be  considered  on  the  appeal. 
(Melde  v.  Reynolds,  120  Cal.  234.) 
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177.  An  appeal  from  an  order  denying  a 
new  trial  cannot  be  considered  where  the 
statement  on  the  motion  for  a  new  trial  does 
not  contain,  as  part  thereof,  any  specifica- 
tion of  errors,  but  there  is  merely  appended 
thereto  what  is  designated  as  an  "assign- 
ment of  errors/'  which  forms  no  part  of  the 
statement,  and  is  not  authenticated  as  part 
of  the  record,  and  does  not  appear  to  have 
been  considered  on  the  motion  for  a  new 
trial.    (Ackley  v.  Fishbeck,  124  Gal.  409.) 

178.  Where  the  statement  used  in  the  mo- 
tion for  a  new  trial  is  insufficient  for  want 
of  a  proper  specification  of  errors,  the  review 
upon  appeal  from  the  judgment  must  be  con- 
fined to  determining  only  whether  the  find- 
ings support  the  judgment.  (Ackley  v.  Fish- 
beck,  124  Gal.  400.) 

Appeal  from  order  on  motion  for  new  trial, 
specifications  of  error.    See  ante,  129. 

Arbitrary  denial  of  motion  for  new  trial, 
how  presented  for  review.    See  ante,  115. 

4.  Questions  Relating  to  Attachments,  Exe- 
cutions, Injunctions. 

Bill  of  exceptions  to  order  dissolving  at- 
tachment, time  to  prepare  and  serve.  See 
ante.  132. 

179.  Under  rule  29  of  the  supreme  court, 
the  record  on  appeal  from  an  order  dissolv- 
ing an  attachment  should  be  presented  by  a 
bill  of  exceptions,  (Smith  v.  Jordan,  122 
Gal.  68.) 

180.  An  appeal  from  an  order  refusing  to 
quash  an  execution  issued  upon  a  judgment 
by  default  will  be  dismissed,  where  the  rec- 
ord contains  no  bill  of  exceptions  relating  to 
the  order,  and  no  stipulation  from  which  it 
can  be  determined  upon  what  papers  the  mo- 
tion was  heard.  (Linott  v.  Rowland,  119 
Gal.  452.) 

181.  An  appeal  from  an  order  dissolving 
an  injunction  must  be  heard  upon  the  papers 
and  evidence  used  in  the  hearing  in  the  court 
below,  which  must  be  incorporated  in  a  bill 
of  exceptions  in  accordance  with  rule  XXIX 
of  the  supreme  court,  or  authenticated  by 
the  judge  as  having  been  used  at  the  hear- 
ing of  the  motion,  and  as  being  all  of  the 
papers  and  evidence  so  used;  and  upon  fail- 
ure to  furnish  such  bill  of  exceptions  or  au- 
thentication, the  appeal  must  be  dismissed. 
(Spreckels  v.  Spreckels,  114  Gal.  60.) 

5.  Questions  Relating  to  Appointment  of 
Elisors,  Instructions,  Findings,  Agreed 
Statements. 

182.  An  exception  to  the  order  of  appoint- 
ment of  an  elisor  may  be  reviewed  upon  ap- 
peal as  an  alleged  error  at  law  occurring 
during  the  course  of  the  trial.  (People  v. 
Fellows,  122  Gal.  233.) 

183.  The  refusal  of  a  request  by  defendant 
for  certain  instructions  in  order  to  prevent 
the  jury  being  misled  by  statements  of  coun- 
sel for  plaintiff  in  their  closing  argument, 
cannot  be  considered,  where  the  statements 
of  counsel  alluded  to  are  not  contained  In  the 


record.    (Ah  Tong  v.    Earle   Fruit   Co.,  112 
Cal.  679.) 

184.  Upon  an  appeal  from  the  judgment 
the  failure  to  find  upon  issues  presented  by 
the  answer  will  not  be  considered,  where  no 
evidence  appears  from  the  record  to  have 
been  adduced  thereupon,  and  where  the  find- 
ings made  support  the  judgment.  (Klokke 
v.  Escailler,  124  Cal.  297.) 

Absence  of  findings  in  judgment  of  dis- 
missal can  only  be  reviewed  on  direct  appeal. 
See  Dismissal,  19. 

185.  The  omission  to  make  material  find- 
ings is  a  "decision  against  law,"  but  objec- 
tion on  that  ground,  to  be  availed  of,  must 
be  specified  in  the  notice  of  intention  to 
move  for  a  new  trial,  and  is  not  available 
under  a  specification  that  the  "evidence  is 
against  law."    (Polk  v.  Boggs,  122  Cal.  114.) 

186.  Where  the  cause  was  submitted  to  the 
decision  of  the  trial  court  upon  an  agreed 
statement  of  facts,  but  the  agreed  statement 
is  not  set  out  in  the  record,  the  findings  made 
by  the  court  are  conclusive.  (Cooley  v. 
County  of  Calaveras,  121  Cal.  482.) 

6.  Appeals  in  Election  Contests,  Probate  or 
Criminal  Cases;  Invalidity  of  Ordinance 
Establishing  Water  Rates. 

187.  When  the  bill  of  exceptions  taken 
upon  an  election  contest  fails  to  show  error, 
or  to  show  all  that  occurred  at  the  trial  in 
respect  to  the  counting  of  ballots,  the  judg- 
ment of  the  court  below  will  not  be  reversed 
because  the  court  declined  to  recount  the 
votes,  after  they  had  been  once  counted,  and 
a  tally  kept  by  two  clerks  and  the  court  re- 
porter, all  of  whom  agreed  in  the  tally,  and 
the  court  being  satisfied  that  no  mistake  had 
been  made.  (Jennings  v.  Brown,  114  Cal. 
307.) 

188.  Upon  an  appeal  by  an  executor  from 
a  decree  of  distribution,  "except  so  much  of 
said  decree  as  settles  the  account  of  said 
executor,"  the  settlement  of  the  account 
which  determines  how  much  remains  in  the 
hands  of  the  executor  belonging  to  the  estate 
cannot  be  considered  upon  the  appeal,  and 
the  question  whether  the  balance  remaining 
in  his  hands  consisted  of  trust  funds  not  be- 
longing to  the  estate  must  be  considered  as 
determined  by  the  probate  court,  in  the  ex- 
ercise of  its  jurisdiction,  in  the  settlement  of 
the  account  as  between  the  executor  and 
those  claiming  the  estate,  and  any  error  in 
such  determination  could  only  be  reviewed 
upon  appeal  from  the  decree  settling  the  ac- 
count, and  cannot  be  reviewed  merely  on 
appeal  from  the  decree  of  distribution.  (Es- 
tate of  Burdick,  112  Cal.  387.) 

189.  There  is  no  provision  for  a  judgment- 
mil  or  for  a  record  of  any  kind  upon  an  ap- 
peal from  an  order  sustaining  a  demurrer  to 
an  indictment,  otherwise  than  through  a  bill 
of  exceptions,  under  sections  1172  and  1174 
of  the  Penal  Code;  and  conceding  that  such 
an  order  when  entered  in  the  minutes  is  in 
the  nature  of  a  final  judgment,  where  the  In- 
dictment is  ordered  resubmitted,  a  bill  of  ex- 
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eeptions  is  the  exclusive  mode  of  obtaining 
a  review  thereof  upon  an  appeal  by  the  peo- 
ple.   (People  v.  Long,  121  Gal.  494.) 

190.  Upon  an  appeal  by  the  people  from 
an  order  sustaining  a  demurrer  to  an  indict- 
ment, the  provision  of  section  1207  of  the 
Penal  Code,  making  the  minutes  of  the  court 
a  part  of  the  judgment-roll  upon  appeal  from 
a  judgment  of  conviction,  has  no  application; 
and  exceptions  merely  noted  in  the  minutes 
cannot  be  reviewed  upon  appeal  from  such 
order.    (People  v.  Long,  121  Gal.  494.) 

191.  The  final  judgment  of  conviction  is 
conclusive  upon  the  question  of  the  validity 
of  the  information,  and  cannot  be  assailed 
upon  appeal  from  an  order  made  after  judg- 
ment fixing  the  date  for  execution.  (People 
?.  Ebanks,  120  Gal.  626.) 

192.  In  order  to  establish  the  invalidity  of 
an  ordinance  fixing  water  rates,  which  was 
regularly  adopted  and  is  in  proper  form,  it 
is  incumbent  on  the  water  company  to  allege 
and  prove  in  the  superior  court,  and  to  have 
Incorporated  in  the  record  on  appeal,  the  ex- 
trinsic facts  showing  such  invalidity:  and 
where  the  evidence  upon  which  facts  are 
found  is  not  In  the  record,  it  must  be  as- 
sumed that  it  fully  supports  the  findings  of 
fact  in  support  of  its  validity.  (Redlands 
etc.  Water  Co.  v.  Redlands,  121  Cal.  365.) 


VIII.  Effect  of  Appeal. 

1.  Effect  on  Judgment.  Generally;  Construc- 
tion of  Statute  Relating  to. 

All  rights  under  judgment  suspended  dur- 
ing appeal.    See  Writs  of  Assistance,  2. 

Possession  of  wife  cannot  be  adverse  to 
husband  pending  appeal.  See  Writs  of  As- 
sistance, 2. 

Appeal  from  decree  of  distribution  sus- 
pends it.  See  Executors  and  Administra- 
tors, 70. 

Tender  pending.    See  Tender,  8  et  seq. 

Payment  into  court  pending  appeal  to 
await  final  determination  does  not  terminate 
action.    See  Actions,  2. 

193.  An  appeal  from  a  judgment  is  a  di- 
rect attack  thereon.  But  upon  such  appeal 
the  judgment  and  its  recitals  will  be  pre- 
sumed to  be  correct  unless  the  contrary  Is 
made  to  appear.    (Kahn  v.  Matthai,  115  Gal. 


.) 

194.  No  judgment  or  order  of  a  superior 
court  is  final  when  an  appeal  from  It  Is  duly 
pending;  and  the  appellant's  rights  to  the 
control  of  his  property  cannot  be  held  as 
finally  concluded  against  him  by  an  order 
from  which  he  has  appealed,  and  from  which 
he  has  a  right  to  appeal.  (Matter  of  Moss, 
120  CaL  695.) 

196.  Where  a  court  struck  out  the  answer 
of  a  defendant  and  rendered  judgment 
against  a  defendant  who  willfully  refused  to 
give  his  deposition,  pending  an  appeal  by  a 
defendant  from  a  judgment  so  rendered 
against  him.  and  from  an  order  refusing  to 
•et  the  same  aside,  the  trial  court  loses  ju- 
risdiction of  the  cause,  and  has  no  authority, 


of  its  own  motion,  to  set  the  judgment  aside. 
(Peycke  v.  Keefe,  114  Cal.  212.) 

196.  The  effect  of  an  appeal  from  a  judg- 
ment Is  purely  a  matter  of  statutory  regula- 
tion, to  be  determined  by  a  construction  of 
the  statute  under  which  the  appeal  is  taken, 
and,  when  Its  terms  are  clear  and  unambig- 
uous, the  court  is  concluded  thereby,  and  its 
function  is  simply  to  enforce  the  statute, 
without  regard  to  supposed  evil  conse- 
quences resulting  therefrom.  (Ex  parte 
Queirolo,  119  Gal.  635.) 


2.  In  Divorce  Proceedings. 

197.  The  attempt  to  collect  the  alimony 
by  execution,  pending  the  appeal  from  the 
judgment,  is  a  "proceeding  upon  the  judg- 
ment," and  Is  stayed  pending  such  appeal  by 
the  undertaking  required  in  section  941  of 
the  Code  of  Civil  Procedure.  (Anderson  v. 
Anderson,  123  Cal.  445.) 

198.  An  appeal  from  an  order  modifying 
a  decree  of  divorce,  so  as  to  award  to  the 
father  the  custody  of  the  minor  children, 
which  by  the  original  decree  were  awarded 
to  the  custody  of  their  mother,  suspends  and 
stays  all  proceedings  under  the  modifying 
order;  and  orders  made  pending  such  appeal, 
directing  the  mother  to  deliver  the  custody 
of  the  children  to  the  father,  and  punishing 
her  for  contempt  for  refusal  to  obey  such 
direction,  are  without  jurisdiction  and  void. 
and  she  will  be  discharged  from  unlawful 
Imprisonment  therefor,  upon  habeas  corpus. 
(Ex  parte  Queirolo,  119  Cal.  635.) 


3.  In  Proceedings  to  Remove  Supervisors;  in 
Election  Contests. 

199.  An  appeal  to  the  supreme  court  from 
a  judgment  removing  a  board  of  supervisors 
for  neglect  to  fix  water  rates  at  the  required 
time  ipso  facto  operates  as  a  supersedeas, 
and  suspends  the  effect  of  the  judgment,  so 
as  to  restore  the  board  to  its  right  to  con- 
tinue in  office  until  the  final  determination 
of  the  appeal.  (Morton  v.  Broderick,  118 
Cal.  474.) 

200.  The  fact  that  a  new  board  of  super- 
visors was  appointed,  qualified,  and  met  and 
organised  after  the  announcement  of  the  de- 
cision, and  before  the  entry  of  judgment  re- 
moving the  board  of  supervisors,  and  the 
taking  of  an  appeal  therefrom,  is  immate- 
rial, and  cannot  affect  the  legal  right  of  the 
appealing  board  to  retain  the  incumbency 
of  the  office,  where  it  appears  that  on  the 
day  of  the  entry  of  the  judgment  of  removal 
it  Immediately  perfected  an  appeal  and  con- 
tinued thereafter  to  act  as  a  board  of  super- 
visors.   (Morton  v.  Broderick,  118  Cal.  474.) 

201.  Where  a  proceeding  for  the  removal 
of  a  board  of  supervisors  was  In  the  form  of 
a  civil  action,  brought  at  the  Instance  and  in 
the  name  of  a  private  Individual,  and  the  de- 
fendants were  served  with  the  summons  re- 
quired in  a  civil  action,  and  the  cause  was 
conducted  throughout  as  would   be  a  dvll 
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trial,  without  a  Jury,  a  judgment  of  forfeit- 
ore  of  office  rendered  against  the  board  in 
such  action  most  be  deemed  rendered  under 
civil  process  as  respects  the  effect  of  an  ap- 
peal therefrom;  and  the  judgment  cannot  be 
upheld  as  having  been  rendered  in  a  criminal 
proceeding,  regardless  of  whether  the  stat- 
ute contemplates  a  civil  or  criminal  proceed- 
ing, Inasmuch  as  a  criminal  proceeding  could 
only  be  conducted  In  the  name  and  by  the 
authority  of  the  people  of  the  state,  and  not 
by  a  private  person.  (Morton  v.  Broderick, 
118  Cal.  474.) 

202.  The  superior  court  has  no  jurisdiction 
after  proceedings  have  been  stayed  by  ap- 
peal from  its  judgment  determining  the  con- 
test for  the  election  of  directors  of  the  rail- 
way corporation,  to  punish  any  of  the  other 
directors  for  contempt  for  refusal  to  recog- 
nise the  director  adjudged  to  have  been 
elected,  or  to  permit  him  to  act  as  such  di- 
rector, in  disobedience  to  the  judgment,  and 
an  order  adjudging  him  guilty  of  contempt 
for  such  disobedience  will  be  annulled  upon 
writ  of  review.  (Foster  v.  Superior  Court, 
115  Cal.  279.) 

208.  Upon  an  appeal  from  a  judgment  ren- 
dered in  the  superior  court  upon  the  contest 
of  an  election  for  directors  of  a  railway  com- 
pany, as  between  two  contestants,  all  pro- 
ceedings upon  the  judgment  are  stayed  upon 
the  execution  of  the  ordinary  appeal  bond; 
and  the  court  cannot  enforce  its  judgment 
pending  the  appeal,  notwithstanding  it  pur- 
ports to  enjoin  the  other  directors  from  Inter- 
fering with  the  one  declared  elected  by  the 
judgment  In  the  exercise  of  his  office  as  a  di- 
rector, such  injunction  being  merely  ancil- 
lary and  incidental  to  the  judgment  deter- 
mining the  right  to  the  office,  and  suspended 
by  the  appeal,  since  the  enforcement  would 
carry  the  judgment  into  effect,  and  change 
the  relative  position  of  the  parties  from 
those  existing  when  the  judgment  was  en- 
tered, and  might  render  a  reversal  of  the 
judgment  entirely  Ineffectual.  (Foster  v.  Su- 
perior Court,  115  Cal.  279.) 

204.  Upon  appeal  from  a  judgment  ren- 
dered In  favor  of  the  contestant  in  an  elec- 
tion contest,  the  giving  of  the  three  hundred 
dollar  bond  operates  as  a  stay  of  proceed- 
ings; and  mandamus  will  not  lie  to  compel 
the  defendant,  who,  prior  to  the  judgment, 
entered  upon  the  discharge  of  the  duties  of 
the  office  under  his  certificate  of  election,  to 
admit  the  contestant  to  the  use  and  employ- 
ment of  the  office.  (Day  v.  Gunning,  125  Cal. 
527.) 


4.  In  Criminal   Proceedings;    Certificate  of 

Probable    Cause. 

Appeal  from  order  fixing  date  of  execu- 
tion after  original  time  fixed  by  sentence 
does  not  stay  execution.    See  ante,  25. 

205.  The  pendency  of  an  appeal  from  an 
order  made  after  final  judgment  fixing  a 
date  for  execution  does  not  work  a  stay  of 
the  judgment,  and  can  have  no  effect  upon 
any  further  proceedings  in  the  court  below, 


and  the  appeal  la  of  no  further  importance 
after  the  lapse  of  the  time  fixed  for  execu- 
tion by  the  order  appealed  from.  (People  v. 
Bbanks,  120  Cal.  626.) 

206.  Upon  appeal  from  a  judgment  of  con- 
viction of  extortion,  where  it  appeared  from 
the  uncontradicted  affidavits  of  physician* 
that  the  appellant  was  seriously  ill,  and 
would  probably  die  within  a  short  time  if  hla 
imprisonment  in  the  county  jail  was  contin- 
ued—held,  that  the  appellant  should  be  ad- 
mitted to  ball  pending  the  final  determina- 
tion of  the  appeal.  (Bx  parte  Ashderlan,  123 
CaL  512.) 

207.  The  remedy  for  the  refusal  of  a  cer- 
tificate of  probable  cause  for  an  appeal  in  m 
criminal  case  is  not  by  appeal  from  the  order 
of  refusal,  but  by  renewing  the  application 
before  a  justice  or  justices  of  this  court. 
(People  v.  Durrant,  119  CaL  201.) 

208.  The  appellant  from  a  judgment  of 
conviction  of  a  felony  has  a  right  to  have  it 
determined  by  the  trial  court,  or  by  a  justice 
of  this  court,  whether  there  is  probable 
cause  for  his  appeal  and  to  have  a  stay  of 
proceedings  in  a  proper  case;  and  is  entitled 
to  a  reasonable  stay  until  the  matter  can  be 
determined.    (People  v.  Clark,  125  Cal.  251.) 

209.  Where,  owing  to  the  absence  of  the 
trial  judge  on  vacation,  no  application  can 
be  made  to  him  for  a  certificate  of  probable 
cause  for  appeal  from  a  judgment  of  impris- 
onment in  the  state  prison,  and  other  judges 
of  the  same  court  refuse  to  grant  a  stay  of 
proceedings  during  his  absence,  as  they 
might  do,  the  appellate  court  will  not  make 
the  usual  order  staying  proceedings  until  the 
record  can  be  presented  to  this  court,  but 
will  order  a  stay  until  the  trial  judge  re- 
turns and  hears  the  application  for  a  certifi- 
cate of  probable  cause  or  until  some  other 
judge  of  the  same  court,  appointed  to  act  in 
his  place,  has  heard  and  decided  it  (People 
v.  Clark.  125  Cal.  251.) 

Ball  pending  appeal.    See  Bail,  2. 

5.  Changing  Order  Granting  New  Trial;  Mo- 
tion to  Offset  Judgment  Pending. 

210.  After  appeal  from  an  order  denying  a 
new  trial,  the  subject  matter  of  that  order 
is  removed  from  the  jurisdiction  of  the  supe- 
rior court,  and,  while  such  appeal  is  pending, 
it  has  no  jurisdiction  to  change  such  order. 
(People  v.  Mayne,  118  Cal.  516.) 

211.  The  pendency  of  an  appeal  at  the 
time  of  the  motion  to  offset  the  judgments  is 
not  ground  for  denial  of  the  motion,  but 
would  be  cause  for  the  courts  retaining  the 
motion  until  the  final  decision  upon  the  ap- 
peal.   (Haskins  v.  Jordan,  123  Cal.  157.) 

6.  Prior  Appeal. 

212.  A  prior  appeal  from  the  order  ap- 
pointing the  receiver  does  not  enlarge  the 
rights  of  the  plaintiff,  nor  affect  the  opera- 
tion of  a  subsequent  appeal  from  the  judg- 
ment but  is  independent  of  the  latter  appeal. 
(Anderson  v.  Anderson,  128  Cal.  446.) 
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7.  Granting  Stay  In  Supreme  Court;  Quash- 
ing Proceedings  Taken  Pending  Appeal; 
Bond  to  Stay  Execution. 

Writ  of  supersedeas  to  stay  execution 
pending  appeal  See  Marriage  and  Di- 
vorce, 68. 

Stay  of  execution  does  not  stop  running 
of  Interest    See  Tender,  10. 

Pendency  of  actions  pending.  See  Actions. 

Receiver  restrained  from  collecting  water 
rates  where  appeal  taken.  See  Receivers,  21. 

Appointment  of  receiver  cannot  be  made 
pending  appeal.    See  Receivers,  8. 

Annulling  order  appointing  receiver,  al- 
though appeal  taken  and  bond  given  to  stay 
proceedings.    8ee  Receivers,  7. 

8«preme  court  will  issue  writ  of  superse- 
deas to  prevent  enforcement  of  judgment 
pending  appeal.    See  ante,  94. 

Appeal  from  order  fixing  date  of  sentence 
after  original  time  fixed.    See  ante,  25. 

Granting  stay  pending  motion  to  dismiss. 
See  post,  288. 

213.  The  appellate  court  has  inherent 
power  to  make  an  order  to  operate  as  a  su- 
persedeas upon  condition  that  a  good  bond  to 
stay  execution  is  filed  therein;  but  it  will 
not  exercise  such  power  where  a  stay  bond 
baa  been  filed  in  the  court  below,  and  the 
sureties  thereon  have  failed  to  justify,  when 
excepted  to,  if  there  is  no  showing  of  acci- 
dent, surprise,  inadvertence,  or  excusable 
neglect  in  the  failure  of  the  sureties  to  jus- 
tify, or  of  the  appellant  to  procure  other 
sureties;  and  the  mere  fact  that  the  sureties 
were  absent  from  the  county  is  not  a  suffi- 
cient excuse  where  It  is  not  shown  that  they 
were  notified  or  requested  to  attend,  or  that 
they  were  absent  without  the  consent  of  the 
appellant  or  that  any  effort  was  made  to  se- 
cure their  attendance  or  to  procure  other 
sureties.  (Williams  v.  Borgwardt,  115  Cal. 
617.) 

214.  Where  the  court  below  has  made  an 
improper  order  granting  an  execution  while 
there  is  a  proper  bond  on  file  to  stay  execu- 
tion, the  appellate  court  will  grant  a  writ 
of  supersedeas  to  stay  the  execution  of  the 
judgment.    (Brown  v.  Rouse,  115  Gal.  619.) 

215.  Where  the  respondent  takes  out  an 
order  of  sale  and  sells  the  property,  pending 
an  appeal  from  an  order  denying  a  new  trial 
In  an  action  by  a  purchaser  in  possession, 
and  becomes  the  purchaser  thereof,  the  ap- 
pellate court,  upon  motion  of  the  appellant, 
win  order  the  sale  set  aside,  and  the  execu- 
tion quashed.  (Owen  v.  Pomona  Land  etc. 
Co.,  124  Gal.  381.) 

218.  An  appellant  is  not  precluded  from 
applying  to  the  appellate  court  for  leave  to 
file  an  undertaking  to  stay  execution  of  the 
judgment  by  reason  of  the  failure  of  the 
sureties  to  justify  before  the  county  clerk; 
net  is  the  right  of  the  appellant  to  have  the 
execution  stayed  pending  an  appeal  from  an 
order  denying  a  new  trial  impaired  by  the 
fact  that  the  appeal  from  the  judgment  has 
baeii  dismissed.  (Tompkins  v.  Montgomery, 
lift  Gal.  120.) 


217.  Where  the  sureties  on  a  bond  given 
to  stay  execution  pending  an  appeal  have 
been  excepted  to  by  the  respondent  the  ap- 
pellant has  the  full  period  of  twenty  days 
after  such  exception  in  which  the  sureties 
on  the  original  bond  or  on  a  new  bond,  may 
justify,  and  if  the  sureties  fail  to  appear  for 
justification  in  pursuance  of  one  notice,  and 
there  is  sufficient  time  left  of  the  twenty 
days  allowed  for  justification  to  produce 
the  same  or  other  sureties  upon  five  days' 
notice,  the  appellant  may  give  a  new  notice 
of  justification,  and,  at  the  time  noticed, 
may  tender  a  new  bond,  the  sureties  upon 
which  may  then  justify.  (Brown  v.  Rouse, 
115  Oal.  619.) 

218.  An  order  denying  defendant's  motion 
to  strike  out  plaintiff's  cost  bill  is  not  an 
"order  directing  the  payment  of  money" 
within  the  purview  of  section  942  of  the 
Gode  of  Glvil  Procedure;  and  a  bond  exe- 
cuted in  double  the  amount  of  the  cost  bill 
upon  appeal  from  such  order  by  the  defend- 
ant has  no  statutory  authority,  and  cannot 
operate  to  stay  execution;  and  the  plaintiff 
is  not  entitled  to  judgment  against  the  sure- 
ties thereon,  upon  motion,  that  being  a  sum- 
mary remedy  created  by  the  statute,  and 
applicable  only  to  undertakings  allowed  by 
it    (Reay  v.  Butler,  118  Gal.  113.) 

219.  A  stipulation  inserted  in  such  bond 
agreeing  that  judgment  might  be  entered 
against  the  sureties  upon  motion,  being  re- 
quired by  the  statute,  in  case  of  an  effective 
stay  bond,  cannot  operate  to  make  the  bond 
which  is  ineffectual  as  a  stay,  because  made 
m  a  case  not  provided  by  statute,  effective 
to  bind  the  sureties  to  summary  judgment 
against  themselves.  (Reay  v.  Butler,  118 
Cal.  118.) 

220.  Under  section  945  of  the  Code  of 
Civil  Procedure,  the  judge  of  the  trial  court 
is  authorized,  upon  an  ex  parte  application, 
to  fix  the  amount  of  the  stay  bond  on  appeal 
in  foreclosure  suits;  and  after  the  bond  has 
been  filed  in  compliance  with  such  ex  parte 
order,  the  appeal  is  perfected,  and  all 
further  proceedings  in  the  court  below  are 
thereby  stayed,  and  it  has  no  power  there- 
after to  require  a  bond  to  be  given  in  a 
larger  amount.  (Hubbard  v.  University 
Bank  of  Los  Angeles,  120  Gal.  632.) 

IX.  Dismissal  of  Appeal. 

1.  Want  of    Jurisdiction;  Who    may    Move 

to  Dismiss. 

Presumed  that  court  had  jurisdiction  to 
settle  statement  on  motion  to  dismiss.  See- 
ante,  119. 

Court  has  no  jurisdiction  to  hear  prema- 
ture appeal.    See  post,  239. 

Amount  involved,  effect  of  on  jurisdiction. 
See  ante,  I. 

221.  When  the  motion  to  dismiss  the  ap- 
peal goes  to  the  want  of  jurisdiction  to  en- 
tertain it,  it  is  not  material  that  the  motion 
is  made  by  persons  not  parties  to  the  record, 
upon  whom  the  notice  of  appeal  should  have 
been  served,  as  the  court  baa  jurisdiction  to 


44 


APPEALS,  IX,  2-4. 


dismiss  It  of  its  own  motion,  and  the  appel- 
lant has  no  right  to  select  his  opponents  on 
appeal,  where  there  are  several  parties  ad- 
verse to  him.  (Bullock  v.  Taylor,  112  Cal. 
147.) 

222.  An  appeal  of  which  the  supreme  court 
has  no  Jurisdiction  will  be  dismissed  by  it 
of  its  own  motion,  whenever  its  attention  is 
drawn  thereto;  and  it  is  no  ground  for  deny- 
ing a  motion  for  such  dismissal,  made  by  the 
defendants  on  the  ground  that  the  plaintiff 
died  before  the  service  of  notice  of  appeal 
upon  his  attorney,  or  that  there  has  been 
no  substitution  in  the  supreme  court  of  the 
personal  representatives  of  the  deceased 
plaintiff.    (Pedlar  v.  Stroud,  116  Cal.  461.) 

223.  An  appeal  taken  by  the  people  from 
an  order  setting  aside  an  Information  will 
be  dismissed  by  the  appellate  court  of  its 
motion  for  want  of  jurisdiction,  although  the 
objection  Is  not  raised  by  respondent. 
(People  v.  Higgins,  114  Gal.  63.) 

224.  The  assignee  of  the  judgment  in 
favor  of  the  mortgagor  may  move  in  his 
name,  as  respondent  to  dismiss  the  appeal 
from  the  judgment,  for  failure  of  appellant 
to  file  his  points  and  authorities  within  the 
time  limited  by  the  rule;  and  it  is  no  suffi- 
cient answer  to  such  motion  to  show  that 
the  respondent  had  filed  a  petition  in  insol- 
vency, and  that  no  assignee  had  been  ap- 
pointed, that  fact  being  no  excuse  for  fail- 
ure of  appellant  to  file  his  points  and  au- 
thorities in  time.  (Suman  v.  Archibald,  116 
Oal.  41.) 

Premature  appeal  dismissed  on  court's 
own  motion.    See  post,  239. 

Stipulation  to  dismiss  by  attorney  substi- 
tuted in  another  appeal.  See  Attorney  and 
Client  16. 

Authority  of  substituted  attorney  In  an- 
other appeal  to  appear.  See  Attorney  and 
Client,  16. 

2.  Want  of  Authority  of  Attorney;  Appeal 
Presenting  Abstract  Question;  Satisfac- 
tion of  Judgment 

225.  Where  an  appeal  Is  taken  by  a  cor- 
poration from  a  large  judgment  against  it. 
it  will  not  be  dismissed  on  the  ground  that 
the  attorney  who  took  it  acted  without  au- 
thority, nor  will  a  motion  be  granted  to  sub- 
stitute another  attorney  for  the  appellant  for 
the  purpose  of  consenting  to  a  dismissal  of 
the  appeal,  where  the  showing  made  by  the 
moving  parties  is  not  strong  and  clear,  but 
there  are  conflicting  affidavits,  and  the  evi- 
dence considered  as  a  whole  does  not  af- 
firmatively establish  the  alleged  facts  upon 
which  the  motions  are  based,  or  show  who 
among  contesting  stockholders  have  the  con- 
trol of  the  corporation  appellant.  (Wood- 
bury v.  The  Nevada  Southern  Ry.  Co.,  115 
Cal.  85.) 

226.  Where  a  temporary  Injunction  was 
granted  to  restrain  a  stockholder  from  vot- 
ing at  an  election  of  the  directors  of  a  cor- 
poration, In  violation  of  an  agreement  be- 
tween him  and  two  other  stockholders  that 


their  votes  should  be  massed  together  as 
one,  to  be  voted  in  accordance  with  the 
ballot  of  a  majority  of  them,  and  such  in- 
junction was  dissolved  prior  to  the  election, 
an  appeal  taken  from  the  order  dissolving 
the  injunction  after  the  election  had  been 
held,  raises  only  an  abstract  question,  and 
will  be  dismissed.  (Foster  v.  Smith,  115  Cal. 
611.) 

Moot  questions  will  not  be  passed  upon. 
See  post,  XI,  5. 

Satisfaction  of  judgment  pending  appeal, 
motion  to  dismiss  because  of.    See  ante.  42. 


3.  Omissions  in  Judgment-Boll;  Defective 
Certificate  to  Transcript  or  Insufficient 
Record. 

227.  The  objection  that  some  portions  of 
the  judgment-roll  have  been  omitted  from 
the  transcript  is  not  ground  for  the  dismissal 
of  an  appeal,  in  the  first  instance;  but  the 
remedy  of  the  respondent  Is  to  notify  appel- 
lant of  his  exceptions  to  the  transcript  &t 
least  five  days  before  the  hearing  of  the  ap- 
peal, under  rule  XV  of  this  court.  The  ap- 
pellant will  then  have  an  opportunity  to  sup- 
ply the  papers,  and,  failing  to  do  so,  must 
take  the  risk  of  having  his  appeal  dismissed. 
(Hellings  v.  Duval,  119  Cal.  199.) 

228.  An  appeal  will  not  be  dismissed  on 
account  of  an  informal  certificate  to  the 
transcript,  where  the  appellant  produces  a 
proper  certificate,  and  he  will  be  allowed  to 
add  such  certificate  to  the  record.  (Hellings 
v.  Duval,  119  Cal.  199.) 

229.  An  appeal  by  the  mortgagee  from  the 
decree  of  distribution,  the  record  upon 
which  merely  shows  an  offer  of  the  mort- 
gage In  evidence,  unaccompanied  by  a  plead- 
ing or  statement  of  facts,  or  by  any  show- 
ing that  the  mortgage  debt  was  not  paid, 
and  does  not  show  that  the  mortgagee  is  an 
aggrieved  party,  must  be  dismissed.  (Es- 
tate of  Crooks,  125  Cal.  459.) 


4.  Failure  to  File  Points  and  Authorities. 

Failure  to  file  points  and  authorities,  who 
may  move  to  dismiss.    See  ante,  224. 

230.  An  appeal  will  be  dismissed  for  fail- 
ure of  the  appellant  to  file  his  points  and 
authorities  within  the  time  prescribed  by  the 
rules  of  the  court  especially  where  consid- 
erable time  thereafter  has  elapsed  without 
any  attempt  on  the  part  of  the  appellant  to 
file  the  same.  (McFadden  v.  Diets,  115  Cal. 
697.) 

231.  The  failure  of  an  appellant  to  file  his 
points  and  author! ties, without  reasonable  ex- 
cuse, within  the  time  allowed  therefor  by  the 
rule  of  the  supreme  court  and  within  a  long 
period  of  time  allowed  thereafter  by  exten- 
sions of  time  for  that  purpose,  is  ground  for 
dismissal  of  the  appeal.  (Pilger  v.  Strass- 
man,  119  Cal.  691.) 

232.  Where  cross-appeals  have  been  taken, 
under  a  stipulation  that  they  were  both  to 
be  heard  on  the  same  transcript,  which  was 
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prepared  and  filed  by  the  defendant,  who 
also  filed  his  opening  brief  within  thirty 
days  thereafter,  the  appeal  of  the  plaintiff 
will  not  be  dismissed  for  his  failure  to  like- 
wise file  his  opening  brief  within  that  time, 
when  It  appears  that  his  default  was  due  to 
the  mistaken  belief  that  under  the  stipula- 
tion he  was  to  print  his  opening  brief  on  his 
appeal  under  the  same  cover  with  his  an- 
swer to  the  defendant's  opening  brief,  and 
no  delay  in  the  hearing  of  the  appeals  has 
been  or  will  be  occasioned  thereby.  (Bar- 
bour t.  Flick,  121  Cal.  425.) 

5.  Appeal  of  Convicted  Defendant  Escaping 

Pending  Appeal. 

233.  The  appeal  of  a  defendant  convicted 
of  murder,  who  has  escaped  from  custody, 
and  Is  at  large,  will  be  ordered  to  stand  dis- 
missed, unless  the  defendant  shall  within  a 
time  specified  return  to  the  custody  of  the 
sheriff.    (People  v.  Elklns,  122  Gal.  654.) 

6.  Irregularities  in    Lower    Court    or    Con- 

nected  with   Notice  or   Undertaking  or 
Taking  of  Appeal. 

Motion  to  dismiss  because  of  defect  In 
notice  of  motion  for  new  trial,  when  denied. 
See  New  Trial,  50. 

234.  An  appeal  from  an  order  denying  a 
new  trial  will  not  be  dismissed  for  any  de- 
fect In  the  proceedings  in  the  superior  court 
leading  up  to  the  motion,  or  on  the  ground 
that  the  court  improperly  made  the  order. 
The  failure  to  serve  the  notice  of  the  motion 
upon  all  the  parties  to  the  proceeding,  or  any 
defect  In  the  character  of  the  notice,  is  not 
ground  of  motion  to  dismiss  such  an  appeal, 
and  can  only  be  considered  upon  the  hearing 
of  the  appeal.  (Estate  of  Scott,  124  Cal. 
671.) 

Defect  in  proceedings  on  motion  for  new 
trial  is  not  ground  for  dismissal  of  appeal. 
See  post,  XI,  14,  h. 

Insufficient  undertaking,  dismissal  of  ap- 
peal because  of.    See  ante,  V.  2,  b. 

Failure  to  serve  notice  on  proper  parties, 
dismissal  for.    See  ante,  V,  1,  b. 

Failure  to  file  transcript  in  time,  dismis- 
sal of  appeal.    See  ante,  VI,  2. 

Motion  to  dismiss  because  service  of 
notice  of  appeal  does  not  appear  in  tran- 
script.   See  ante.  V,  1,  d. 

Failure  to  file  undertaking,  dismissal.  See 
ante,  V,  2,  a. 

Sufficiency  of  undertaking  where  double 
appeals  or  distinct  appeals.  See  ante,  V,  2, 
c 

Motion  to  dismiss  because  undertaking 
filed  before  notice  served,  conflicting  affi- 
davits.   See  ante,  90. 

Premature  appeal  will  be  dismissed.  See 
ante,  IV,  2. 

7.  Hearing  and  Amendment  of  Motion;  Stay 

Pending;     Estoppel      of      Respondent; 
Grounds  of  Motion. 

Right  to  dismiss  is  equivalent  to  dismis- 
sal.   See  Contracts.  66,  67. 


Error  in  settlement  of  statement  cannot 
be  reviewed  on  appeal.    See  ante,  VI,  4,  e. 

235.  The  consideration  of  a  motion  to  dis- 
miss an  appeal  for  the  alleged  failure  to 
serve  the  notice  of  appeal  upon  one  claiming 
to  be  an  adverse  party,  will  be  continued 
until  the  hearing  of  the  appeal,  when  the  de- 
termination of  the  motion  involves  an  ex- 
amination of  the  entire  record,  and  inci- 
dentally of  the  merits  of  the  appeal,  and  the 
motion  was  not  made  until  after  the  appel- 
lant had  filed  his  points  and  authorities  upon 
the  appeal.  (Hibernia  Savings  and  Loan 
Society  v.  Behnke,  118  Cal.  498.) 

236.  The  bill  of  exceptions  cannot  be 
looked  into  for  the  purpose  of  determining 
the  merits  of  the  ruling  of  the  court,  in  strik- 
ing out  the  amended  affidavits,  in  advance  of 
the  determination  of  the  appeal  from  the 
new  trial  order;  but  it  must  be  assumed, 
upon  motion  to  dismiss  the  appeal  from  the 
order  denying  the  new  trial,  that  the  excep- 
tion was  taken  in  good  faith.  (Melde  v. 
Reynolds.  120  Cal.  234.) 

237.  When  a  motion  to  dismiss  an  appeal 
from  a  judgment  Is  amended  so  as  to  Include 
an  appeal  from  an  order  denying  ataew  trial, 
the  motion  to  dismiss  the  appeal  from  the 
order  cannot  be  regarded  as  having  been 
made  until  notice  is  given  of  the  amendment 
to  the  motion,  and  if  the  transcript  is  filed 
on  that  day,  and  the  respondent  does  not 
show  that  his  notice  was  given  prior  to  its 
filing,  it  is  a  sufficient  answer  to  the  latter 
motion.  (Tompkins  v.  Montgomery,  116  Cal. 
120.) 

238.  While  a  motion  to  dismiss  the  appeal 
is  pending  and  undetermined,  it  is  the  duty 
of  the  superior  court  to  refrain  from  enforc- 
ing the  order,  and  a  writ  of  supersedeas  will 
be  granted  to  prevent  such  enforcement. 
(Hale  &  Norcross  Silver  Min.  Co.  v.  Fox,  122 
Cal.  56.) 

239.  No  estoppel  of  respondents  by  their 
acts  from  pressing  a  motion  to  dismiss  a 
premature  appeal  can  avail  the  appellants, 
conceding  that  the  facts  show  such  estoppel, 
as  the  court  has  no  jurisdiction  to  entertain 
such  an  appeal,  and,  upon  the  fact  appear- 
ing, it  will  be  dismissed  of  the  court's 
own  motion.  (Estate  of  Pearsons,  119  Cal. 
27.) 

240.  The  failure  to  give  an  undertaking 
upon  an  appeal  from  an  order  will  not  be 
considered  upon  a  motion  to  dismiss  the  ap- 
peal, which  does  not  assign  such  failure  as 
one  of  the  grounds  of  the  motion.  (Pignaz 
v.  Burnett,  119  Cal.  157.) 

Conflicting  affidavits  on  point  as  to 
whether  appellant  desires  appeal  dismissed 
not  reviewed.     See  ante,  255. 


X.  Making    up  of    Calendar;  Confession    of 

Error. 

Submission  of  cause  on  failure  to  file 
points  and  authorities.    See  post,  252. 

241.  A  criminal  cause  in  which  the  attor- 
ney general  has  confessed  error,  so  as  nec- 
essarily to  involve  the  granting  to  the  defend- 
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ant  appealing  of  all  the  relief  which  be 
seeks  by  his  appeal,  will  be  decided  imme- 
diately, and  it  is  unnecessary  that  the  cause 
should  be  placed  upon  the  calendar,  after 
the  regular  time  for  filing  briefs  has  elapsed, 
and  be  orally  argued  before  the  court  prior 
to  decision  thereof.  (People  v.  Durrant,  119 
Cal.  201.) 

242.  The  rules  of  this  court  for  the  mak- 
ing up  of  the  calendar  and  the  filing  of 
briefs  are  designed  to  expedite  and  not  to 
delay  the  decision  of  causes,  and  have  been 
framed  with  a  view  of  giving  all  parties 
ample  opportunity  to  be  heard  before  their 
causes  are  decided  against  them;  and  where 
error  is  confessed,  and  it  is  legally  impos- 
sible that  the  defendant  can  have  any  other 
or  greater  relief  than  the  reversal  of  the 
order  appealed  from,  a  request  that  the 
cause  be  put  upon  the  calendar  and  argued 
ptior  to  decision  is  manifestly  Intended  only 
for  delay,  and  will  not  be  granted.  (People 
v.  Durrant,  119  Cal.  201.) 

243.  On  an  appeal  upon  a  judgment-roll 
containing  a  bill  of  exceptions  in  which 
there  are,  many  exceptions  to  the  rulings  of 
the  court  at  the  trial,  not  conceded  by  the 
respondent  to  be  erroneous,  and  it  Is  also 
claimed  by  the  appellant  that  upon  the  find- 
ings of  fact  judgment  should  have  been  ren- 
dered in  appellant's  favor,  the  respondent 
ought  not  to  be  allowed  to  foreclose  an  ex- 
amination of  the  record,  after  the  parties 
have  had  an  opportunity  to  be  heard  upon 
the  merits,  by  a  confession  of  errors  In  cer- 
tain particulars  only,  and  a  motion  of  re- 
spondent for  reversal  of  the  judgment,  and 
that  the  cause  be  remanded  for  a  new  trial, 
upon  such  partial  confession  of  errors,  must 
be  denied.  (Sun  Ins.  Go.  v.  White.  118  Cal. 
468.) 

Confession  that  judgment  is  drawn  con- 
trary to  terms  of  stipulation,  correction  on. 
See  post  407. 

Release  by  respondent.    See  post,  409. 


XI.  Hearing  and  Review. 

1.  Arguments  and  Briefs  of  Counsel;  Fail- 
ure to  Appear  or  File  Brief;  Points  not 
Urged. 

Record  need  not  be  examined  to  determine 
what  matters  in  issue  come  within  findings. 
See  Findings,  5. 

Attorney  may  appear  for  appellant  al- 
though not  attorney  of  record  below.  See 
Attorney  and  Client,  8. 

244.  Unless  good  cause  appears  therefor, 
an  appellant  will  not  be  allowed  to  discuss 
new  points  in  his  final  brief,  and  points  so 
raised  will  not  be  considered.  (Kahn  v.  Wil- 
son, 120  Cal.  643.) 

245.  A  general  objection  in  appellant's 
points  that  "each  and  every  ruling  of  the 
court  below  which  was  made  the  object  of 
objection  and  exception  was  erroneous," 
merely  citing  the  folios  of  the  transcript, 
may  be  ignored  by  the  appellate  court. 
(Whyte  v.  Rosenerantz,  123  Cal.  634.) 


246.  Where  assignments  of  error  in  the 
rulings  of  the  court  are  stated  by  the  appel- 
lant nakedly  as  points,  by  number,  without 
any  argument  made  or  reason  given  why  the 
rulings  were  erroneous,  the  court  will  not 
prosecute  an  independent  inquiry  in  order  to 
find  out  reasons  for  or  against  the  correct- 
ness of  the  rulings.  (People  v.  Woon  Tuck 
Wo,  120  Cal.  294.) 

247.  Where  the  rulings  of  the  trial  court, 
in  giving  certain  instructions  asked  for  by 
the  plaintiff,  and  refusing  other  instructions 
upon  the  same  subject  matter  asked  for  by 
the  defendant,  are  duly  excepted  to  by  the 
defendant,  and  specified  as  errors  of  law  in 
the  statement  on  motion  for  a  new  trial,  the 
discussion  by  the  defendant,  in  his  brief 
upon  appeal,  of  only  the  ruling  refusing  the 
Instructions  asked  for  by  him,  is  not  a 
waiver  or  abandonment  of  his  exceptions  to 
the  giving  of  the  plaintiffs  instructions, 
where  it  appears  that  the  argument  made  in 
the  brief  necessarily  involves  a  similar  argu- 
ment upon  the  instructions  given.  (Shade 
v.  The  Sisson  Mill  &  L.  Co.,  115  Cal.  367.) 

248.  Upon  submission  by  the  attorney  gen- 
eral without  argument  of  an  appeal  from  a 
conviction  of  murder  in  the  first  degree  and 
a  judgment  of  death,  there  being  no  argu- 
ment or  brief  of  counsel  for  the  appellant, 
the  appellate  court  will  examine  the  tran- 
script to  determine  whether  error  appears 
in  the  record.  (People  v.  Clark,  121  Cal. 
633.) 

249.  Upon  an  appeal  by  a  defendant  con- 
victed of  murder,  the  judgment  was  affirmed 
for  want  of  appearance  or  brief  in  behalf  of 
the  defendant,  without  an  examination  of 
the  record,  the  appeal  would  be  reinstated 
upon  a  petition  showing  that  the  absence  of 
a  brief  was  owing  to  the  sickness  of  counsel, 
provided  such  petition  shows  any  plausible 
claim  of  error  in  the  record;  but  where  no 
such  claim  is  advanced,  and  an  examination 
of  the  record  shows  that  the  appeal  is  devoid 
of  merit,  the  petition  will  be  denied.  (People 
v.  Busby,  113  Cal.  181.) 

Dismissal  because  of  failure  to  file  points 
and  authorities.    See  ante,  IX,  4. 

250.  On  an  appeal  from  an  order  refusing 
a  motion  for  a  change  of  the  place  of  trial, 
based  on  the  ground  that  the  trial  judge  was 
disqualified  to  hear  and  determine  the  cause 
by  reason  of  his  interest  In  the  subject  mat- 
ter of  the  litigation,  the  only  question  for 
decision  is  whether  or  not  the  judge  was 
legally  disqualified;  and  insinuations  in  the 
appellant's  brief  of  impropriety  and  indeli- 
cacy on  the  part  of  the  trial  judge  in  not 
granting  the  motion,  especially  where  there 
is  nothing  In  the  record  to  sustain  them,  are 
improper,  and  a  ground  for  striking  such 
brief  from  the  files.  (San  Diego  Water  Co. 
v.  San  Diego,  117  Cal.  556.) 

251.  Where  the  record  upon  appeal 
showed  that  the  prosecution  prepared  the 
case  for  trial  in  reliance  upon  the  theory 
that  the  defendant  was  lying  in  ambuscade, 
behind  a  hollow  stump,  to  await  the  ap- 
proach of  the  deceased  to  the  junction  of  the 
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trail  where  the  homicide  occurred,  and  that 
evidence  upon  such  theory  was  introduced 
by  the  prosecution  before  the  trial  court  re- 
ferred thereto,  it  is  to  be  presumed  that  the 
theory  was  developed  in  the  opening  state- 
ment of  the  district  attorney;  and  it  is  im- 
proper and  without  foundation  for  defend* 
anf  8  counsel,  in  their  argument  upon  appeal, 
to  reflect  upon  the  trial  court,  as  haying  first 
suggested  and  announced  that  theory. 
(People  v.  Phelan,  123  Gal.  561.) 

252.  Where  the  respondents  have  failed 
without  any  sufficient  excuse  to  file  their 
points  and  authorities,  within  the  time  al- 
lowed by  the  rules  of  the  court,  or  an  ex- 
tension thereof,  the  respondents  will  not 
thereafter  be  permitted  to  file  them;  and 
though  the  appellants  are  not  absolutely  en- 
titled, under  rule  V,  to  an  immediate  sub- 
mission of  the  case  for  decision,  they  are  en- 
titled to  have  the  case  placed  upon  the  sub- 
mission calendar  provided  for  in  rule  III,  to 
be  submitted  in  due  course  when  the  busi- 
ness of  the  court  shall  permit  such  submis- 
sion. (Hale  &  Norcross  S.  M.  Go.  v.  Fox, 
120  Cal.  261.) 

253:  Where  the  appellant  does  not  point 
out  in  his  brief  any  particular  issue  or  issues 
upon  which  the  court  omitted  to  find,  or 
what  particular  finding  or  findings  were  un- 
supported by  evidence,  and  the  particulars  in 
which  they  were  unsupported,  it  is  not  the 
duty  of  the  appellate  court  to  investigate 
those  questions.  (Kyle  v.  Craig.  125  Gal. 
107.) 


2.  Court    Confined    to    Record;     Verity    of 
Record;  Facts  not  Appearing. 

Proof  not  appearing  in  statement  cannot 
be  considered  on  appeal.  Bee  Corporations, 
115. 

Fact  not  appearing  on  the  record  cannot 
be  considered.    8ee  Criminal  Law,  517. 

Recitals  in  record  cannot  be  contradicted 
on  appeal.  See  Estates  of  Deceased  Per- 
sons, 36. 

Appeal  by  party  declared  not  to  be  next 
of  kin  in  proceeding  to  determine  heirship 
will  be  dismissed.  See  Estates  of  Deceased 
Persons,  106. 

Who  are  adverse  or  interested  parties  must 
be  determined  by  the  record  itself.  See 
ante,  72  et  Beq. 

Appellate  court,  province  of,  in  reviewing 
proceedings.    See  Streets,  10. 

8upreme  court  cannot  amend  record.  See 
ante,  VI,  5. 

254.  Where  the  judgment  appealed  from  is 
in  form  against  the  appellant,  and  does  not 
purport  to  have  been  entered  by  consent, 
matters  outside  of  the  record  of  the  judg- 
ment cannot  be  examined  for  the  purpose  of 
determining  its  character;  nor  can  ex  parte 
affidavits  be  presented  or  considered  for  the 
purpose  of  determining  whether  the  appel- 
lant desired  that  the  judgment  should  be  en- 
tered against  it,  or  whether  it  was  entered 
against  its  will.  (Woodbury  v.  Nevada  So. 
Ry.  Co.,  120  Cal.  367.) 


255.  In  an  action  upon  an  alleged  contract 
to  work  sulphuret8  at  a  fixed  price  per  ton, 
and  to  return  to  plaintiff  ninety  per  cent  of 
their  assay  value,  for  an  alleged  breach  in 
failing  to  return  that  percentage,  where  the 
answer  joined  issue  as  to  the  alleged  agree- 
ment for  percentage,  and  alleged  an  agree- 
ment merely  to  return  the  total  amount  of 
bullion  obtained,  less  the  agreed  price  per 
ton,  which  defendant  had  done,  and  the  jury 
found  for  the  defendant  upon  conflicting  evi- 
dence upon  the  issues  joined,  no  question  of 
fraud,  or  negligence  in  working  the  sulphur- 
etB,  whereby  a  large  amount  was  lost  in 
the  tailings,  can  be  considered  upon  appeal, 
where  there  is  no  allegation  In  the  com- 
plaint of  a  character  to  sustain  such  a  cause 
of  action,  and  no  allegation  or  evidence  of 
any  custom  or  agreement  that  the  tailings 
should  belong  to  or  be  delivered  to  the  plain- 
tiff, and  where  the  evidence  tended  to  show 
that  the  sulphurets  were  rebellious  and  diffi- 
cult to  work,  and  there  was  no  proof  that  de- 
fendant did  not  honestly  and  faithfully 
work  them,  nor  that  he  did  not  return  to 
plaintiff  all  the  gold  obtained.  (Guild  Gold 
Mln.  Co.  v.  Mason,  115  Cal.  95.) 

256.  A  clerical  error  in  the  minutes  of  the 
court  in  stating  that  "the  jury,  defendant, 
and  all  counsel"  were  present  at  a  time 
specified  will  be  disregarded,  where  the  bill 
of  exceptions  states  that  "defendants  and 
respective  counsel"  were  then  present,  nor 
can  the  defendants  impeach  the  verity  of 
the  bill  of  exceptions,  and  if  any  of  them 
were  not  present,  that  fact  should  have  been 
made  affirmatively  to  appear;  nor  Is  the 
silence  of  the  record  In  failing  to  show  that 
defendants  were  present  when  the  verdict 
was  rendered  ground  for  reversal,  all  intend- 
ments upon  appeal  being  in  favor  of  the 
regularity  of  the  judgment,  and  error  will 
not  be  presumed,  but  the  absence  of  the  de- 
fendants, or  any  of  them,  must  be  made  to 
appear  affirmatively  in  the  record.  (People 
v.  Holmes,  118  Cal.  444.) 

257.  Facts  averred  in  an  answer  which  do 
not  appear  in  the  findings  or  in  the  evidence 
in  the  record  upon  appeal  must,  for  the  pur- 
poses of  the  appeal,  be  regarded  as  nonex- 
istent. (Hocksteln  v.  Berghausen,  123  Gal. 
681.) 

258.  The  tax  deeds  not  being  printed  in 
the  record  upon  appeal,  the  decision  of  the 
superior  court  against  their  validity,  as  af- 
fecting the  rights  of  the  occupant,  will  not 
be  disturbed  upon  appeal.  The  court  may 
have  found  in  them  fatal  defects.  (Seattle 
v.  Crewdson,  124  Cal.  577.) 

Whether  loss  sustained  from  railroad  can- 
not be  determined  where  land  not  identified. 
See  Eminent  Domain,  4. 

3.  What  Considered  on  Appeal  from  Judg- 
ment 

Findings  cannot  be  considered  on  appeal 
from  default    See  Default,  6. 

Material  variance  in  findings  from  cause 
of  action  may  be  objected  to  on  appeal  from 
judgment.    See  Banks  and  Banking,  50. 
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Orders  refusing  to  set  aside  default  and 
striking  out  demurrer  reviewable  on  appeal 
from  judgment.    See  ante,  27. 

Order  denying  motion  to  set  aside  indict- 
ment is  reviewable  on  appeal  from  judg- 
ment.   See  ante,  23. 

Signing  of  death  warrant  after  entry  of 
judgment  not  reviewable  on  appeal  from 
judgment.    See  ante,  26. 

Error  in  settling  account  not  reviewable 
on  appeal  from  decree  of  distribution.  See 
ante,  188. 

259.  Where  an  appeal  is  taken  on  the  judg- 
ment, only  matters  shown  by  the  judgment- 
roll  can  be  considered;  and  where  there  is 
no  bill  of  exceptions,  or  statement  of  the  evi- 
dence, there  can  be  no  consideration  of  the 
sufficiency  of  the  evidence  to  justify  the  de- 
cision, nor  can  it  be  determined  whether  the 
defendant  established  a  cross-action  by  proof 
or  not.    (Tomlinson  v.  Ayres,  117  Gal.  568.) 

260.  A  document  printed  in  the  transcript, 
purporting  to  be  a  statement  on  motion  for 
a  new  trial,  cannot  be  considered  on  an  ap- 
peal from  the  judgment,  under  section  950 
of  the  Code  of  Civil  Procedure,  unless  it 
affirmatively  appears  that  a  motion  for  a 
new  trial  was  made  and  passed  upon  by  the 
trial  court,  and  that  the  statement  was  used 
thereon.    (Brind  v.  Gregory,  120  Gal.  640.) 

261.  Upon  appeal  from  a  judgment  ren- 
dered in  a  contest  of  the  probate  of  a  will, 
rejecting  the  probate  upon  the  ground  of 
a  revocation  of  the  will  by  the  testator,  an 
objection  of  the  respondent  to  evidence  in- 
troduced by  the  appellant  showing  declara- 
tions of  the  testator  made  subsequently  to  the 
alleged  revocation  that  he  had  a  will  and 
that  it  was  all  right  as  being  no  part  of  the 
res  gestae,  and  therefore  inadmissible,  is  not 
subject  to  review;  but  the  case  must  be  con- 
sidered upon  such  appeal  in  the  light  of  all 
the  evidence  disclosed  in  the  record.  (Es- 
tate of  Olmsted,  122  Gal.  224.) 

4.  What  Considered  on  Appeal  from  Order 
on  Motion  for  New  Trial. 

Ruling  disregarding  juror's  affidavit  as  to 
misconduct  reviewed  on  appeal  from  order 
denying  new  trial,  when.    See  ante,  173. 

Uncertainty  as  to  capacity  of  petitioner 
not  assignable  as  error  on  appeal  from  order 
denying  new  trial.    See  Wills,  44. 

Signing  of  death  warrant  after  entry  of 
judgment  not  reviewable  on  appeal  from 
order  denying  new  trial.    See  ante,  26. 

Action  in  striking  out  amended  affidavits 
on  motion  for  new  trial  reviewable.  See 
ante,  31. 

Refusal  to  settle  bill  of  exceptions  cannot 
be  reviewed  on  appeal  from  order  denying 
new  trial.    See  ante.  145. 

262.  If  the  complaint  in  an  action  for  con- 
version was  defective  in  failing  to  show  why 
the  property  was  not  more  specifically  de- 
scribed therein,  such  defect  cannot  be  re- 
viewed on  appeal  from  an  order  denying  a 
new  trial.    (Hall  v.  Susskind,  120  Cal.  559.) 

263.  Upon  an  appeal  from  an  order  grant- 
ing or  denying  a  new  trial,  the  sufficiency  of 


the  complaint,  or  the  correctness  of  an  order 
overruling  the  demurrer  thereto,  cannot  be 
considered.  (Tompkins  v.  Montgomery,  123 
Cal.  219.) 

264.  A  specification  in  the  notice  of  the 
motion  for  new  trial,  that  "the  decision  is 
against  law,"  for  any  reason  appearing  upon 
the  face  of  the  judgment-roll,  such  as  a  fail- 
ure to  find  upon  a  material  Issue,  or  that 
wrong  conclusions  of  law  have  been  drawn 
from  the  findings,  can  only  be  considered  in 
this  court  upon  an  appeal  from  the  judg- 
ment, and  will  be  disregarded  where  the 
only  appeal  is  from  an  order  denying  a  new 
trial.  (Thompson  v.  Los  Angeles,  125  Cal. 
270.) 

5.  Moot  Questions. 

Dismissal  of  appeal  presenting  abstract 
question.    See  ante,  IX,  2. 

Moot  question  not  decided.  See  Certiorari, 
4. 

265.  Where  there  is  a  stipulation  of  the 
parties  to  an  appeal,  the  effect  of  which  is 
to  render  certain  objections  made  upon  the 
appeal  mere  moot  questions,  the  determina- 
tion of  which  would  be  of  no  material  conse- 
quence to  the  appellant,  such  questions  will 
not  be  passed  upon.  (Illinois  T.  &  S.  B.  v. 
Pacific  Ry.  Co.,  115  Cal.  285.) 

6.  Reasons  for  Decision;  Enlarging  Grounds 
of  Objection  in  Supreme  Court. 

266.  Where  it  appears  upon  appeal  that  a 
demurrer  to  the  complaint  was  properly  sus- 
tained upon  any  ground,  it  is  immaterial 
that  it  was  sustained  by  the  superior  court 
upon  other  grounds.  (Wilson  v.  Carter,  117 
Cal.  53.) 

267.  An  objection  to  evidence  is  a  mere 
reason  offered  for  Its  exclusion,  and  if  the 
court  decides  correctly  in  rejecting  the  tes- 
timony for  any  other  reason  which  might 
have  been  urged,  its  ruling  must  stand  upon 
appeal,  and  in  such  case  it  is  not  Important 
whether  the  best  objection  was  made,  or 
whether  any  objection  was  made;  but  where 
testimony  is  admitted  against  objection,  the 
party  complaining  of  such  ruling  must  con- 
fine himself  to  objections  specifically  taken 
at  the  trial  and  stated  in  the  record— the  dis- 
tinction being  between  the  case  of  a  party 
seeking  to  reverse  a  judgment,  and  that  of  a 
party  resisting  the  attempt,  and  springing 
from  the  rule  that  all  Intendments  run  in 
support  of  the  judgment.  (Davey  v.  South- 
ern Pac.  Co.,  116  Cal.  325.) 

268.  Where  the  appellant  merely  objected 
to  incompetent  or  hearsay  evidence  as  lead- 
ing, and  the  objection  was  properly  over- 
ruled, or  where  he  objected  to  it  generally, 
without  stating  any  specific  objection  to  its 
competency,  he  waives  objections  not  stated, 
and  cannot  be  allowed  upon  appeal  to  en- 
large his  grounds  of  objection,  or  to  urge 
new  ones  not  presented  in  the  first  instance 
to  the  trial  judge,  and  the  ruling  made  as  to 
the  'admissibility  of  the  incompetent  evi- 
dence Is  open  to  review  upon  appeal.  (Frank 
v.  Pennle,  117  Cal.  254.) 
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260.  The  fact  that  the  excluded  evidence 
was  not  objected  to  in  the  court  below,  upon 
the  ground  of  variance  between  the  pleading 
and  the  proof,  but  only  on  the  general 
grounds  that  the  evidence  was  irrelevant, 
Immaterial,  and  incompetent,  does  not  con- 
stitute sufficient  reason  for  reversing  the  rul- 
ing of  the  court,  which  will  be  sustained 
upon  appeal  as  correct  in  law,  regardless  of 
the  reasons  or  grounds  assigned  for  the  rul- 
ing in  the  court  below,  'and  regardless  of 
what  objections  were  made  to  the  evidence 
in  that  court  (Davey  v.  Southern  Pac.  Co., 
116  Gal. '325.) 

270.  Where  on  a  trial  for  murder  a  news- 
paper article  was  objected  to  at  the  trial, 
only  on  the  ground  that  it  was  not  compe- 
tent or  material,  it  seems  that  the  objection 
cannot  be  urged  on  appeal  for  the  first  time, 
that  the  article  does  not,  on  its  face,  refer  to 
the  deceased.  (People  v.  Sehorn,  116  Oal. 
603.) 

7.  Errors  in  Favor  of  Appellant;  Judgments 

Consented  to. 

Errors  favorable  to  moving  party.  See 
New  Trial,  III,  4. 

Defendant  cannot  complain  of  erroneous 
instruction  given  at  his  request  See  Evi- 
dence, 111. 

Instruction  favorable  to  appellant  cannot 
be  complained  of.    See  Criminal  Law,  489. 

Error* in  one's  favor  cannot  be  complained 
of.   See  Mechanics'  Liens,  80. 

Party  consenting  to  decree  cannot  com- 
plain of  error.    See  Trusts  and  Trustees,  18. 
Admission  of  books  of  account,  when  not 
prejudicial.    See  Corporations,  99. 

271.  Where  a  judgment  appealed  from  is 
clearly  favorable  to  appellant  it  should  not 
be  reversed  unless  for  some  material  error 
which  is  quite  clear  and  palpable.  (Von 
Schmidt  v.  Von  Schmidt,  115  Cal.  239.) 

272.  Where  the  amount  of  recovery  is  less 
than  the  amount  which  appears  to  be  due 
under  the  evidence,  the  error,  being  in  favor 
of  the  appellant,  Is  not  ground  of  reversal. 
(Illinois  Trust  etc.  Bank  v.  Pacific  Ry.  Co., 
117  Cal.  832.) 

273.  The  defendant  cannot  be  heard '  to 
complain  upon  appeal  of  error  in  instructions 
given  at  his  request.  (People  v.  Rangod, 
112  Cal.  669.) 

274.  Objections  of  the  defendant  to  in- 
structions, which,  if  erroneous,  are  too  fa- 
vorable to  the  defendant  will  not  be  con- 
sidered upon  his  appeal.  (People  v.  Lundin, 
120  Cal.  308.) 

275.  The  fact  that  the  objection  of  the  de- 
fendant to  the  question  whether  a  man  could 
kill  another  with  the  weapon  used,  was  at 
first  sustained,  does  not  make  erroneous  a 
second  ruling* overruling  the  same  objection 
to  a  similar  question  when  repeated.  The 
first  ruling,  being  in  favor  of  the  defendant, 
cannot  be  objected  to  as  erroneous  upon  his 
appeal.    (People  v.  Valliere,  123  Cal.  576.) 

276.  Where  a  demurrer  to  a  counterclaim 
Is  sustained  on' motion  for  the  defendant  the 
defendant  cannot  complain  of  such  ruling 
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upon  appeal,  and,  after  the  sustaining  of 
such  demurrer,  there  being  no  issue  upon 
the  counterclaim,  it  is  not  error  to  reject 
evidence  proffered  in  support  thereof.  (Scate- 
na  v.  California  Cannery  Co.,  115  Cal.  14.) 

Judgment  rendered  by  consent  is  not  ap- 
pealable.   See  ante,  43. 

Court  cannot  go  outside  record  to  deter- 
mine whether  judgment  entered  by  consent. 
See  ante,  254. 

8.  Errors     Against     Respondent;     Against 
Party  not  Appealing. 

277.  Error  committed  against  the  respond- 
ent cannot  be  reviewed  or  considered  upon 
an  appeal.    (Coyle  v.  Lamb,  123  Cal.  264.) 

278.  Upon  appeal  from  a  judgment  ren- 
dered only  against  one  of  several  defendants, 
and  in  favor  of  the  other  defendants,  objec- 
tions made  upon  demurrer  to  the  complaint 
affecting  the  defendants  not  appealing,  and 
any  lack  of  findings  upon  issues  of  fact  per- 
taining to  them,  will  not  be  reviewed  or  con- 
sidered.   (March  v.  Barnet  114  Cal  375.) 

■ 
9.  Immaterial  or  Nonprejudicial  Errors. 

Harmless  ruling  sustaining  demurrer  for 
misjoinder  of  parties  defendant  is  not 
ground  of 'reversal.    See  Buildings. 

Error  not  affecting  substantial  rights, 
what  Is.    See  Irrigation  Districts,  43. 

Irregularities  not  affecting  substantial 
rights,  information  not  set  aside  because  of. 
See  Criminal  Law,  42. 

Errors  not  misleading  must  be  disregarded. 
See  Time,  6. 

Objection  that  complaint  does  not  state 
cause  of  action  cannot  be  urged  where  de- 
fect cured.    See  Ejectment  4. 

279.  Errors  in  respect  to  immaterial  and 
collateral  matters,  not  affecting  the  merits  of 
the  controversy,  are 'without  prejudice,  and 
are  not  ground  for  reversal  upon  appeal. 
(Loftus  v.  Fischer,  113  Cal.  286.) 

280.  A  judgment  wiH'not  be  reversed  for 
mere  technical  errors  of  law,  which  are  of 
too  little  consequence  to  be  substantially  pre- 
judicial.   (Smith  v.  Smith,  119  Cal.  183.) 

281.  An  order  overruling  a  demurrer  to  the 
complaint  for  misjoinder  of  parties  defend- 
ant does  not  constitute  reversible  error, 
where  it  is  plain  that  no  rights  of  the  de- 
fendants have  been  prejudiced  thereby,  al- 
though there  is  united  with  some  defendants 
another  against  whom  no  liability  is  alleged 
or  recovery  sought.  (Hirshfeld  v.  Weill,  121 
Cal.  13.) 

282.  Where  the  pleadings 'are  verified,  and 
there  Is  a  trial  upon  the  merits,  the  appel- 
late court  will  not  reverse  the  judgment  be- 
cause of  the  overruling  of  a  demurrer  to  a 
pleading  for  ambiguity  and  uncertainty,  if 
it  does  not  clearly  appear  that  the  demurring 
party  was  prejudiced  thereby.  (Stephenson 
v.  Deuel,  125  Cal.  656.) 

283.  Error  In  the  overruling  of  a  demurrer 
to  a  complaint  for  uncertainty  is  not  ground 
for  reversal  of  a  judgment '  where  no  sub- 
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stantlal  injury  appears;  and  where  it  ap- 
pears that  the  rights  of  the  defendant  could 
have  been  fully  protected  at  the  trial  by  ob- 
jection to  evidence,  notwithstanding  the  un- 
certainty of  the  complaint,  any  error  in  the 
overruling  of  a  demurrer  for  such  Uncertain- 
ty is  without  prejudice.  (Holland  v.  Mc- 
Dade,  125  Gal.  353.) 

284.  Notice  should  be  given  of  a  motion 
for  leave  to  file  an  amended' complaint,  but 
where,  for  aught  that  appears  in  the  record 
Upon  appeal,  the  motion  should  have  been 
granted  had  due  notice  been  given,  the  grant- 
ing of  leave  to  amend  without  notice  is 
without  prejudice.  (Baker  v.  Southern  Cal. 
Ry.  Co.,  114  Cal.  501.) 

285.  The  denial  of  defendant's  challenges 
for  cause  will  not  be  considered  upon  appeal, 
where  it  appears  from  the  record  that,  when 
the 'jury  was  completed,  the  defendant  had 
remaining  more  peremptory  challenges  un- 
exhausted than  there  were  denials  of  his 
challenges  for  cause.  (People  v.  Winthrop, 
118  Cal.  85.) 

286.  Unimportant  rulings  upon  questions 
of  evidence,  which,  if  erroneous,  were  with- 
out prejudice  to  the  appellant,  are  not 
ground  for  reversal.  (People  v.  Barthleman, 
120  CaL  7.) 

287.  Rulings  for  the  admission  of  immate- 
rial evidence,  or  evidence  the  objection  to 
which  pointed  toward  its  weight,  and  of  evi- 
dence as  to  the  receipt  of  unidentified  papers 
and  letters,  not  connected  in  some  way  with 
the  case,  are  harmless,  and  not  ground  of 
reversal.  (People  v.  Worthlngton,  115  Cal. 
242.) 

288.  Immaterial  findings  which  do  not  af- 
fect the  correctness*  of  the  judgment  though 
erroneous,  are  not  ground  for  reversal  of  the 
judgment.    (Tuohy  v.  Woods,  122  Cal.  665.) 

10.  Matters  in  Discretion  of 'Lower  Court. 

a.  Amendment  of  or  Striking  out  of  Plead- 
ings. 

Objection  on 'appeal  for  first  time  that 
amendment  should  have  been  allowed  can- 
not be  taken,  when.    See  post,  324. 

289.  Amendments  to  pleadings  are  within 
the' discretion  of  the  court  below;  and  it  is 
presumed  that  such  discretion  will  be  exer- 
cised in  furtherance  of  justice,  and  with  a 
view  of  disposing  of  cases  upon  their  merits. 
The  appellate  court  will  not  interfere,  un- 
less such  discretion  Is  abused.  (San  Joa- 
quin Valley  Bank  v.  Dodge,  125  Cal.  77.) 

290.  The  power  given  under  section  473  of 
the  Code  of  Civil  Procedure  to  allow  amend- 
ments in  the  interest  of  Justice,  is  in  the  dis- 
cretion of  the  trial  court;  and  the  appellate 
court  will  not  disturb  the  allowance  of  an 
amendment  to  the  complaint  made  by  the 
trial  court  after  the  submission  of  the  cause, 
where  no  abuse  of  discretion  appears.  (Lee 
v.  Murphy,  119  Cal.  364.) 

291.  A  trial  court  is  Justified  in  striking 
out  the  answer  of,  and  rendering  judgment 
against,  a  defendant,  who  willfully  refuses 
to  give  his  deposition.    Such  matter  is  with- 


in the  discretion  of  the  trial  court,  and  its 
action  in  restoring  the  answer  will  not  be 
reversed  on  appeal,  provided  the  court 
possessed  the  power  to  make  the  order  at 
the  time  and  in  the  manner  pursued  by  It. 
(Peycke  v.  Keefe,  114  Cat  212.) 

b.  Order  of  Proof;  Competency  of  Witnesses. 

292.  The  order  of  proof  Is  in  the  discre- 
tion of  the  trial  court,  and  the  admission  of 
evidence  out  of  its  proper  order  is  not  ground 
of  reversal  upon  appeal.  (People  v.  Mayes, 
113  Cal.  618.) 

293.  It  is  a  matter  largely  in  the  discre- 
tion of  the  court  to  allow  the  prosecution  to 
introduce  some  evidence  in  rebuttal,  which 
should  have  been  introduced  in  chief;  and 
Its  ruling  will  not  be  disturbed  on  appeal, 
where  no  abuse  of  discretion  is  disclosed. 
(People  v..  Telxeira,  123  CaL  297.) 

294.  Upon  the  trial  of  a  defendant  accused 
of  murder,  where  the  sole  defense  is  the  in- 
sanity of  the  defendant  at  the  time  of  the 
homicide,  and  rebutting  evidence  of  his  sanity 
is  offered  by  the  prosecution,  the  question  of 
the  competency  of  the  rebutting  witnesses 
by  [reason  of  their  "intimate  acquaintance" 
with  the  defendant,  is  one  of  large  discretion 
of  the  trial  judge  in  determining  whether  the 
evidence  in  any  Instance  brings  the  witness 
within  the  rule  of  the  statute,  and  his  ruling 
will  not  be  disturbed,  except  where  the  evi- 
dence is  so  lacking  as  to  leave  no  just  room 
for  question  that  the  discretion  has  been  im- 
properly exercised.  (People  v.  McCarthy, 
115  CaL  255.) 

c.  Setting  Aside  of  Judgment  or  Default. 

Petition  for  modification  of  decree  for 
maintenance  is  addressed  to  discretion.  See 
Husband  and  Wife,  6. 

295.  Applications  for  relief,  under  section 
473  of  the  Code  of  Civil  Procedure,  from  a 
judgment,  order,  or  other  proceeding  taken 
against  the  applicant  through  his  mistake, 
surprise,  or  excusable  neglect,  are  addressed 
to  the  sound  legal  discretion  of  the  trial 
court;  and  its  action  in  granting  or  refusing 
such  an  application  will  not  be  disturbed  on 
appeal,  unless  it  clearly  appears  that  the 
court  abused  its  discretion.  (Rauer  v.  Wolf, 
115  Cal.  100.) 

296.  A  motion  to  set  aside  a  judgment  for 
absence  of  an  attorney  from  the  trial  is  ad- 
dressed to  the  legal  discretion  of  the  court, 
and  will  not  be  reviewed  in  the  absence  of 
evidence  showing  that  the  discretion' was  im- 
properly exercised.  (Brooks  v.  Johnson,  122 
Cal.  569.) 

297.  An  application  to  set  aside  a  judgment 
for  a  divorce  which  was  rendered  by  default 
is  addressed  to  the  sound  legal  discretion  of 
the  trial  court,  and  its  action  in  denying  the 
application  will  not  be  disturbed  on  appeal, 
unless  a  clear  abuse  of  such  discretion  ia 
shown.    (Morton  v.  Morton,  117  Cal.  443.) 

298.  An  application  to  set  aside  a  judg- 
ment by  default  is  addressed  to  the  sound 
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legal' discretion  of  the  trial  court,  and  an  or- 
der granting  it  will  not  be  disturbed  upon 
appeal,  except  in  case  of  gross  abuse  of  dis- 
cretion; and  it  Is  not  an  abuse  of  discretion 
to  grant  such  an  application,  merely  because 
the  excuse  for  the  default  is  based  upon  an 
alleged  verbal  stipulation  with  plaintiffs 
counsel,  not  entered  upon  the  minutes  of  the 
court,  the  existence  of  which  is  disputed  and 
denied,  where  it  is 'apparent  that  the  defend- 
ant intended  to  make  a  defense  to  the  action 
and  that  the  furtherance  of  justice  required 
the  opening  of  the  default,  and  the  court  im- 
posed reasonable  terms  as  a  condition  of  the 
permission  to  answer  to  the  merits.  (Mc- 
Oowan  t.  Kreilng,  117  Cal.  *31.) 

299.  Where  the  only  ground  of  a  motion  to 
vacate  a  default  was  that  the  moving  de- 
fendant had  not  been  served  with  summons 
in  the  action,  and  the  evidence  upon  that 
question  was  conflicting,  the  discretion  of  the 
court  in  refusing  to  vacate  the  default  will 
not  be  disturbed  upon  appeal,  there  being 
nothing  to  indicate  an  abuse  of  discretion  in 
denying*  the  relief.  (Foley  v.  Foley,  120  Cal. 
33.) 

d.  Dismissal  of  Cause  for  Want  of  Prosecu- 
tion. 

300.  Where  the  evidence  as  to  a  verbal 
agreement  between  the  attorneys  for  the  re- 
spective parties  for  a  delay  in  the  trial  of  a 
case  is  conflicting,  the  action  of  !the  trial 
court  in  dismissing  the  case  for  want  of 
prosecution,  several  years  having  elapsed 
without  any  effort  on  the  part  of  the  plain- 
tiff to  bring  it  to  trial,  will  not  be  reviewed 
on  appeal.  (McLaughlin  v.  Clausen,  116  Cal. 
487.) 

e.  Orders  on  Motions  for 'New  Trial. 

Motion  for  new  trial  for  insufficiency  of 
evidence,  order  denying  not  reviewed.  See 
ante,  a 

Order  granting  new  trial  for  insufficiency 
of  evidence  not  Interfered  with  where  evi- 
dence conflicting.    8ee  Agency,  37. 

Excessive  damages,  order  granting  new 
trial  for  not  reviewed  on  appeal.  See  Negli- 
gence, 54;  New  Trial,  9. 

Action  in  granting  new  trial  because  of 
excessive  damages  not  reviewed  if  question 
open  to  debate.    See  New  Trial,  11. 

Order  of  court  granting  new  trial  on  its 
own  motion  where  set  aside.  See  New 
Trial,  1. 

Order  granting  new  trial 'for  insufficiency 
of  evidence  not  disturbed.  See  New  Trial, 
19. 

301.  A  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  rests 
much  in  the  discretion  of  the  court,  and  the 
ruling  of  the' court  thereupon  will  not  be  dis- 
turbed, unless  there  has  been  a  clear  abuse 
of  discretion.  (Tibbet  v.  Tom  Sue,  125  Cal. 
544.) 

302.  The  review  upon  appeal  of  the  action 
of  the  trial  court  in  granting  a  new  trial  ab- 


solutely or 'conditionally  for  excessive  dam- 
ages, where  there  is  a  material  conflict  of 
evidence,  will  be  governed  by  the  same  rule 
as  to  abuse  of  discretion,  as  if  the  ground  of 
the  order  were  insufficiency  of  the  evidence 
to  justify  the  verdict  (Doolin  v.  Omnibus 
Cable  Co.,  125  Cal.  141.) 

303.  The  code  does  not  require  the  court 
to  specify  the  grounds  which  govern  its  ac- 
tion In  granting 'or  refusing  a  new  trial;  and 
its  action  in  granting  a  new  trial  is  to  be 
reviewed  upon  the  record  upon  which  the  or- 
der'was  made,  and  will  be  sustained  if  the 
matters  contained  in  the  record  would,  under 
any  circumstances,  authorize  it  to  grant  a 
new  trial;  and  it  will  be  presumed,  on  appeal, 
that  it  was  granted  for  insufficiency  of  the 
evidence  where  such  ground  was  specified  in 
the  motion  for  new  trial.  (Estate  of  Martin, 
113  Cal.  479.) 

304.  An  order  granting  a  new  trial  will 
not  be  disturbed,  where  one  of  the  .grounds 
of  the  motion  is  insufficiency  of  the  evidence 
to  justify  the  verdict,  if  it 'cannot  be  said 
that  the  court  abused  its  discretion  in  grant- 
ing the  motion  on  that  ground.  (Anglo-Ne- 
vada Assur.  Corp.  v.  Ross,  123  Cal.  520.) 

305.  The  superior  court  is  authorized  to 
grant  a  new  trial  if,  in  its  opinion,  the  ver- 
dict is  against  the  weight  'of  evidence,  al- 
though the  evidence  is  conflicting;  and,  when 
one  of  the  grounds  of  a  motion  for  a  new 
trial  is  insufficiency  of  the  evidence,-  its  ac- 
tion in  granting  a '  new  trial  is  the  exer- 
cise of  a  legal  discretion,  which  will  not  be 
reviewed  upon  appeal,  unless  it  is  made  to 
appear 'that  its  discretion  was  abused.  (Es- 
tate of  Martin,  113  Cal.  479.) 

306.  In  an  action  by  an  assignee  of  an  in- 
solvent debtor 'to  recover  a  stock  of  goods 
sold  by  the  Insolvent  to  the  defendants, 
where  judgment  had  been  rendered  for  the 
plaintiff,  and  a  motion  by  the  defendant 
for  a  new  trial  was  granted  by  another  judge 
than  the  one  who  had  tried 'the  case,  on  the 
ground  that  the  evidence  did  not  sustain  the 
finding  that  at  the  time  of  the  sale  the  de- 
fendants had  reasonable  cause  to  believe 
that  plaintiff  was  insolvent  and  made  '  the 
transfer  with  a  view  to  prevent  the  property 
from  coming  to  the  assignee  in  insolvency, 
where 'the  evidence  was  conflicting,  and  both 
the  Insolvent  and  the  defendants  positively 
testified  contrary  to  the  finding,  and  it  ap- 
peared that  the  stock  of  goods  had 'been  con- 
tinuously offered  for  sale  to  various  parties 
for  three  months  prior  to  the  sale, 'and  that 
defendants  had  made  a  standing  offer  there- 
for of  a  certain  sum  of  money,  no  gross 
abuse  of  discretion  appears  In  the  order 
granting  a  new  trial,  and  it  will  not  be  dis- 
turbed upon  appeal.  (Garton  v. '  Stern,  121 
Cal.  347.) 


f.  Awarding  Community   Property;   Imposi- 
tion of  Fines;  Allowing  Costs. 

307.  The  discretion  of  the  'superior  court 
in  disposing  of  the  community  property, 
where  a  divorce  Is  granted  for  the  extreme 
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cruelty  of  the  husband/  will  not  be  interfered 
with  upon  appeal,  where  there  is  no  palpa- 
ble abuse  of  discretion,  though  the  dispo- 
sition may  seem  somewhat  harsh  and  in- 
equitable, if  the  discretion  rested  primarily 
with  the  appellate  court.  (Rose  v.  Rose,  112 
Cal.  341.) 

308.  The  court  declaring  the  forfeiture  of 
the  franchise  has  power  to  Impose  a  fine, 
and  the  amount' fixed,  though  large,  will  not 
be  disturbed  upon  appeal,  where  the  appel- 
late court  cannot,  under  the  circumstances  of 
the  case,  declare  it  to  '  be  unreasonable. 
(People  ex  rel.  Warfleld  v.  Sutter  St.  Ry.  Co., 
117  Cal.  004.) 

309.  The  costs 'in  an  action  of  foreclosure 
are  in  the  discretion  of  the  court,  and,  where 
the  evidence  is  not  returned  upon  appeal,  it 
cannot  be  said  that  there  was  an  abuse  of 
discretion.    (Irvine  v.  Perry,  119  Oal.  352.) 

g.  Miscellaneous  Matters  within  Discretion. 

Review  of  order  appointing  receiver.  See 
Receivers.  I. 

Discretion  in  refusing  additional  counsel 
not  reviewed.    See  Attorney  and  Client,  20. 

Discretion  as  to  dissolution  of  injunction 
not  reviewed.'  See  Injunctions,  29. 

Refusal  of  time  to  prepare  for  trial,  no 
ground  for  reversal,  when.  See  Continu- 
ance, 9. 

Refusal  to' allow  execution  after  five  years 
Is  discretionary.    See  Executions,  1. 

Discretion  In  appointing  public  adminis- 
trator not  reviewed.  See  Executors  and  Ad- 
ministrators, 10. 

Discretion  in  apportioning  fees  and  com- 
missions not  disturbed.  See  Executors  and 
Administrators,  108. 

Discretion  as  to '  partial  distribution  not 
often  reversed.  See  Estates  of  Deceased 
Persons,  126. 

Allowance  to  widow  not  Interfered  with. 
See  Estates  of  Deceased  Persons,  13. 

Discretion  as  to  attorney's  fee  not  re- 
viewed.   See  Mechanics'  Liens,  75. 

Allowance  of  attorney's  fee  not  disturbed 
on  appeal.  See  Estates  of  Deceased  Per- 
sons, 28. 

Discretion  as  to  setting  aside  stipulation 
not  interfered  with.    See  Jury  and  Jurors,  4. 

Evidence  of  experiments  is  in  discretion. 
See  Evidence,  25. 

11.  Objections  First  Raised  on  Appeal. 

a.  Service  of  Bill  of  Exceptions;  Capacity  to 

Sue. 

310.  It  cannot  be  objected  upon  appeal  for 
the  first  time  that  the  bill  of  exceptions  used 
on  motion  for  a  new  trial 'was  served  more 
than  ten  days  after  service  of  the  notice  of 
intention  to  move  for  a  new  trial,  where 
it  appears  that  the  respondent  proposed 
amendments  to  the  bill,  and  did  not  raise 
the  objection  In  any  way  in  the  court  below. 
(Horton  v.  Jack,  115  Cal.  29.) 

311.  Any  objection  to  the  capacity  of  the 
partnership  to  sue  is  waived,  if  not  made  in 


the  courts  below  in  any  manner,  and  cannot 
be  urged  upon  appeal  for  the  first  time. 
(Quan  Wye  v.  Chin  Lin  Hee,  123  Cal.  185.) 


b.  Objection  to  Jurors;  Questions  Relating  to 

the  Evidence. 

Errors  not  excepted  to.  See  New  Trial, 
III,  3. 

Objection  to  evidence  cannot  be  first  taken 
on  appeal.'  See  Evidence,  41. 

Objection  not  taken  below  to  question 
cannot  be  urged  on  appeal.  See  Witnesses, 
56. 

Objection  because  of  variance  cannot  be 
first  taken  on.    See  Insurance,  43. 

Enlarging  ground  of  objection  or  urging 
different  ground  on  appeal.    See  ante,  XI,  6. 

312.  An  objection  to  the  disqualification  of 
a  juror,  upon  the  ground  that  he  was  not  a 
citizen  of  the  United  States,  cannot  be  urged 
for  the  first  time  upon  appeal.  (People  v. 
Evans,  124  Cal.  206.) 

313.  Rulings  not  shown  by  the  record  to 
have  been  excepted  to  cannot  be  considered 
upon  appeal.    (People  v.  Miller,  122  Cal.  84.) 

314.  Where  no  objection  was  raised  at  the 
trial  to  the  competency  of  witnesses  called  to 
estimate  the  weight  of  fruit  in  boxes,  ob- 
jection thereto  cannot  be  urged  upon  appeal 
for  the  first  time.  (Ah  Tong  v.  Earle  Fruit 
Co.,  112  Cal.  679.) 

315.  Where  the  dying  declarations  of  the 
deceased  were  admitted  in  evidence  in  re- 
buttal, without  any  objection  Interposed 
thereto  by  the  defendant,  error  cannot  prop- 
erly be  claimed  by  the  defendant  upon  ap- 
peal for  failure  of  the  prosecution  to  offer 
such  evidence  In  their  case  in  chief.  (People 
v.  Wong  Chuey,  117  Cal.  624.) 

316.  A  variance  between  the  complaint  and 
the  evidence  as  to  the  principal  place  of  busi- 
ness of  the  corporation  defendant  might  be 
obviated,  if  objected  to,  by  amendment  of 
the  complaint  to  conform  to  the  proof;  and 
where  no  objection  was  made,  upon  the 
ground  of  variance,  to  the  evidence  of  the 
authorization  of  the  note  sued  upon,  showing 
a  meeting  of  the  directors  at  another  place 
of  business  than  that  alleged,  and  the  de- 
fendant subsequently  offered  to  prove  that 
such  meeting  was  held  at  its  principal  place 
of  business,  the  defendant  cannot  object  to 
the  variance  upon  appeal.  (Barrell  v.  Lake 
View  Land  Co.,  122  Cal.  129.) 

Objection  on  ground  of  variance  cannot  be 
first  taken  on  appeal.    See  post,  325. 

317.  In  an  action  on  a  swamp  land  assess- 
ment the  objection  that  there  is  a  difference 
in  the  acreage  of  defendant's  land  embraced 
in  the  exterior  lines  of  the  district,  and  that 
in  the  assessment-roll,  cannot  be  considered 
upon  appeal  for  the  first  time;  nor  is  there 
any  presumption  in  favor  of  the  accuracy  of 
the  former  over  the  latter;  and  where  owner- 
ship of  the  tract  of  land  described  in  the 
complaint  is  admitted,  it  is  immaterial 
whether  the  acreage  is  correctly  described, 
where  It  does  not  appear  that  the  assess- 
ment was  levied  upon  the  lands  by  acreage. 
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(Swamp  Land  District  No.  307  v.  Glide,  112 
GaL  86.) 

318.  Where  the  location  notice  recites  that 
the  locator  is  a  citizen  of  the  United  States 
over  the  age  of  twenty-one  years,  and  there 
Is  no  specification  of  the  invalidity  of  the  lo- 
cation upon  the  ground  that  he  was  not  a 
citizen,  nor  was  any  objection  made  to  the 
Introduction  of  the  notice  in  evidence  on 
that  ground,  the  objection  that  there  was  no 
evidence  to  prove  his  citizenship  is  not  raised 
by  the  record  and  cannot  be  considered  upon 
suggestion  made  in  the  appellant's  brief 
upon  appeal  for  the  first  time.  (Adams  v. 
Crawford,  116  Cal.  496.) 

c.  Misconduct  in  Trial. 

319.  An  objection  to  the  misconduct  of  the 
district  attorney  cannot  be  raised  upon  ap- 
peal for  the  first  time.  (People  v.  Kramer, 
117  OaL   647;  People  v.    Brittan,  118    Oal. 

409.) 

320.  The  fact  that  proceedings  for  con- 
tempt were  had  in  the  presence  of  the  jury, 
against  a  citizen  who  had  made  an  improper 
remark  to  a  juror  out  of  court,  in  the  words: 
"If  you  don't  hang  him  [meaning  defendant], 
we  will  bang  you"  (though  the  remark  was 
understood  by  the  Juror  to  be  jocular,  and 
without  serious  significance),  cannot  be  ob- 
jected to  on  appeal  for  the  first  time,  there 
being  no  request  from  the  defendant  to  have 
the  jury  excused  during  the  investigation, 
and  it  appearing  that  the  defendant  could 
not  have  been  prejudiced  by  the  proceedings, 
the  mode  pursued  being  such  as  to  have  a 
salutary,  rather  than  a  malign,  effect,  and  it 
further  appearing  that  each  of  the  Jurors 
reached  his  verdict  solely  from  a  considera- 
tion of  the  evidence.  (People  v.  Durrant,  116 
CaL    179.) 

d.  Questions   Relating  to  Pleadings,  Issues, 

or  Findings. 

Objections  to  sufficiency  of  complaint  can- 
not be  raised  on  appeal  for  first  time.  See 
Trespass,  2. 

Objection  of  want  of  direct  allegation  of 
ownership  cannot  be  first  raised  on  appeal. 
8ee  Corporations,  30. 

321.  The  objection  that  the  complaint  of 
the  plaintiff  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  may  be  taken 
at  any  time,  and  be  taken  for  the  first  time 
upon  appeal  from  the  judgment.  (Holly  v. 
HelskeU,  112  Gal.  174.) 

322.  Where  the  plaintiff  has  gone  to  trial 
on  the  merits,  without  objection  to  the  de- 
nials of  the  answer,  or  to  any  evidence  of- 
fered under  them,  he  will  be  held  to  have 
waived  all  objection  to  the  sufficiency  of  the 
denials,  and  cannot  urge  their  insufficiency 
on  appeal  for  the  first  time.  (San  Luis 
Water  Co.  v.  Bstrada,  117  Cal.  168.) 

323.  Where  the  defendant  answered  in 
part  by  cross-complaint,  to  which  no  formal 
answer  was  made  by  the  plaintiff,  but   no 


judgment  upon  the  pleadings  was  moved  for 
at  the  trial,  and  no  objection  was  made  to 
the  introduction  of  evidence  for  want  of 
such  formal  answer,  and  the  cause  was 
tried  by  both  parties  as  if  all  the  allegations 
of  the  cross-complaint  were  denied,  it  can- 
not be  urged  upon  appeal  for  the  first  time 
that  the  defendant  was  entitled  to  judgment 
upon  the  pleadings  for  want  of  an  answer  to 
the  cross-complaint  (Stockton  Combined 
etc.  Works  v.  Glens  Falls  Ins.  Co.,  121  Cal. 
167.) 

324.  The  omission  to  request  an  amend- 
ment to  a  pleading  after  a  demurrer  thereto 
has  been  sustained  precludes  the  making  of 
an  objection  upon  appeal  for  the  first  time 
that  the  court  should  have  allowed  an 
amendment,  when  nothing  appears  in  the 
record  to  show  an  abuse  of  discretion. 
(Durrell  v.  Dooner,  119  Cal.  411.) 

326.  Where  the  findings  and  judgment  are 
supported  by  the  evidence,  and  it  appears 
that  the  case  was  decided  correctly  upon  the 
merits,  objections  to  a  defective  complaint, 
and  to  a  variance  between  the  complaint  and 
the  proof,  not  urged  in  the  court  below,  and 
which  might  have  been  obviated  by  an 
amendment  of  the  complaint,  are  waived, 
and  cannot  be  urged  upon  appeal  for  the 
first  time.    (Gushing  v.  Pires,  124  Cal.  663.) 

326.  Where  issues  as  to  matter  in  avoid- 
ance of  the  contract  pleaded  in  defense,  not 
involving  Its  genuineness  and  due  execu- 
tion, were  agreed  upon  and  submitted  to  the 
jury  without  objection,  the  defendant  can- 
not object  upon  appeal  for  the  first  time  that 
such  issues  were  not  properly  submitted. 
(Moore  v.  Copp,  119  Cal.  429.) 

827.  The  objection  that  no  issue  was 
raised  upon  an  averment  as  to  want  of  con- 
sideration for  the  deed  in  controversy,  by 
reason  of  a  conjunctive  denial  in  an  answer, 
cannot  be  urged  for  the  first  time  upon  ap- 
peal, where  the  case  was  tried  in  the  supe- 
rior court  upon  the  theory  that  the  denial 
was  sufficient  to  raise  an  issue  as  to  the  con- 
sideration, and  the  answer  might  have  been 
amended  to  meet  the  objection  If  raised  in 
the  superior  court  (Casey  v.  Leggett,  125 
Cal.  664.) 

328.  An  objection  will  not  be  heard  upon 
appeal  for  the  first  time  that  a  flndin*  is  not 
within  the  issues,  where  the  parties  pro- 
ceeded to  trial  upon  the  answer,  without  ob- 
jection to  its  sufficiency  to  raise  an  issue 
passed  upon  by  the  finding,  and  evidence 
was  received  thereupon  upon  the  trial. 
(Sprlgg  v.  Barber,  122  Cal.  673;  Illinois  Trust 
&  S.  B.  v.  Pac.  Ry.  Co.,  115  Cal.  286.) 

Finding  affirmed  where  no  specification  of 
Insufficiency  of  evidence.  See  Party- Walls,  2. 

Finding  to  which  no  exception  was  taken 
is  binding  on  appeal.    See  Insurance.  68. 

Objection  of  want  of  notice  cannot  be  first 
taken  on.  when.  See  Estates  of  Deceased 
Persons,  36. 

Objection  to  indeflnlteness  of  description 
cannot  be  first  raised  on  appeal,  when.  See 
Exchange,  2. 
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12.  Review  of  Evidence. 
a.  General  Rule  that  Facts   not  Reviewed. 

Decision  on  disputed  question  of  fact  not 
reviewed.    See  Records. 

Findings  on  questions  of  fact  not  disturbed 
unless  evidence  slight  See  Marriage  and 
Divorce,  11. 

Explanations  of  evidence  not  considered 
on  appeal.    See  Evidence,  10. 

Question  whether  request  to  change  attor- 
ney was  made  is  one  of  fact,  and  not  re- 
viewable.   See  Attorney  and  Client,  14. 

Power  of  appellate  court  on  question  of 
fact.    See  Water  Companies,  24. 

329.  The  action  of  the  trial  court  upon  a 
challenge  for  actual  bias  will  not  be  re- 
viewed upon  appeal,  upon  any  question  of 
fact,  and  will  be  reviewed  only  when  the 
evidence  is  so  opposed  to  the  decision  that 
the  question  becomes  one  of  law.  (People 
v.  Owens.  123  Cal.  482.) 

330.  The  supreme  court  has  no  jurisdiction 
in  criminal  cases,  except  to  determine  ques- 
tions of  law,  and  it  cannot  pass  upon  the  evi- 
dence, or  look  at  it,  except  for  the  purpose 
of  considering  a  question  of  law,  and  the 
only  way  It  can  correct  an  error  is  by  grant- 
ing a  new  trial.  (People  v.  Marshall,  112 
Cal.  422.) 


b.  Credibility  of   Witnesses  and  Weight  of 
Testimony  not  Subject  to  Review. 

Allowance  of  alimony  reviewed  where  pre- 
ponderance of  evidence  is  against  marriage. 
See  Marriage  and  Divorce,  41. 

Conclusion  from  evidence  as  to  facts  can- 
not be  disturbed.  See  Guardian  and  Ward, 
19. 

Finding  not  disturbed  where  there  is  evi- 
dence to  support  it    See  Gifts,  14. 

Appellate  court  will  not  substitute  its 
own  opinion  on  weight  of  evidence.  See 
Fraudulent  Conveyances,  4. 

Finding  not  disturbed  where  evidence  to 
support  it.    See  Fraudulent  Conveyances,  13. 

Decision  upon  weight  or  conflict  of  evi- 
dence not  reviewed.    See  Mistake,  8. 

Court  will  examine  into  preponderance  or 
weight  of  evidence.  See  Reformation  of 
Contracts,  6. 

On  second  appeal,  court  will  not  review 
record  of  first  action  to  weigh  proofs  pro- 
duced on  the  two  trials.  See  Law  of  the 
Case,  14. 

Silence  of  accused  cannot  be  considered  in 
determining  sufficiency  of  evidence.  See 
Criminal  Law,  113. 

Finding  not  disturbed  where  some  evi- 
dence to  support  it.  See  Law  of  the  Case, 
14. 

331.  The  credibility  of  witnesses,  and  the 
weight  to  which  their  evidence  is  entitled,  is 
for  the  court  to  determine,  and  a  finding 
made  upon  conflicting  evidence,  that  the  In- 
jury was  caused  by  the  defendant's  negli- 
gence, cannot  be  disturbed.  (Chico  Bridge 
Co.  v.  Sacramento  T.  Co.,  123  Cal.  178.) 

332.  Where  there  is  some  evidence  to  sus- 
tain a  verdict  of  conviction  on  every  essen- 


tial point,  it  is  peculiarly  within  the  province 
of  the  jury  to  determine  the  credibility  of 
the  prosecuting  witness,  and,  unless  the  ap- 
pellate court  can  plainly  see  that  the  ver- 
dict could  only  have  been  rendered  through 
passion  or  prejudice,  it  will  not  disturb  the 
verdict,  although  it  is  plausibly  urged  that 
the  story  told  by  the  prosecuting  witness  is 
grossly  improbable,  and  that  the  witness 
made  contradictory  statements,  both  in  and 
out  of  court,  and  was  contradicted  by  other 
witnesses.    (People  v.  Ross,  115  Cal.  233.) 

333.  The  question  of  the  discrediting  of 
the  plaintiff's  evidence  by  a  deed  and  re- 
ceipt is  matter  only  to  be  considered  by  the 
trial  court,  and  cannot  be  reviewed  upon  ap- 
peal.   (Plass  v.  Plass,  122  Cal.  3.) 

334.  The  credibility  of  witnesses  is  a  ques- 
tion for  the  jury;  and  where,  in  an  action 
for  negligence  against  an  electric  railway 
company  for  such  careless  operation  of  its 
cars  as  to  cause  the  death  of  an  infant  child 
of  the  plaintiff,  the  testimony  of  two  wit- 
nesses for  the  plaintiff  tends  to  prove  the 
negligence  of  the  defendant,  as  against  con- 
flicting evidence  to  the  contrary,  a  verdict 
of  the  jury  for  the  plaintiff  cannot  be  dis- 
turbed upon  appeal,  upon  the  ground  that 
such  witnesses  were  unworthy  of  credence, 
where  there  is  nothing  so  inherently  or  oth- 
erwise manifestly  incredible  in  their  testi- 
mony as  to  justify  the  court  in  ignoring  it 
(Fox  v.  Oakland  Consolidated  S.  Ry.,  118 
Cal.  55.) 

335.  Where  the  grounds  of  a  motion  for  a 
new  trial  include  the  insufficiency  of  the  evi- 
dence to  justify  the  decision,  the  appellate 
court  cannot  interfere  with  the  discretion  of 
the  trial  court  to  set  aside  the  findings  and 
to  grant  a  new  trial  for  such  insufficiency, 
although  the  only  conflict  in  the  evidence 
consists  of  doubtful  inferences  of  ultimate 
facts  to  be  deduced  from  uncontradicted  pro- 
bative facts,  it  being  exclusively  within  the 
province  of  the  trial  court  to  make  all  infer- 
ences and  deductions  of  fact,  where  the  facts 
necessary  to  support  the  judgment  do  not 
naturally  follow  as  a  necessary  sequence 
from  the  probative  facts,  but  must  depend 
upon  Inferences  to  be  deduced  therefrom. 
(Oauhape  v.  Security  Savings  Bank,  118  Cal. 
82.) 

336.  Upon  appeal  from  a  conviction  of 
manslaughter,  where  the  evidence  conflicts, 
and  there  is  evidence  sufficient  to  sustain 
the  verdict,  the  right  and  province  of  the 
Jury  to  determine  the  credibility  of  the  wit- 
nesses and  to  discredit  evidence  for  the  de- 
fendant contradictory  to  that  for  the  prose- 
cution, cannot  be  questioned  in  this  court 
(People  v.  Lewis,  124  Cal.  551.) 

337.  In  an  action  to  foreclose  a  mortgage, 
where  the  answer  pleaded  as  defenses  a 
want  of  consideration  for  the  note  and  mort- 
gage, and  that  the  same  were  procured  by 
false  and  fraudulent  representations  of  the 
plaintiff,  and  by  menace  of  a  criminal  prose- 
cution, without  which  fraud  and  menace 
they  would  not  have  been  made  or  executed, 
and  there  were  no  witnesses  upon  the  trial 
other  than  the  parties  to  the  action,  and  the 
court,  accepting  the  testimony  of  the  defend- 
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ants,  which  supported  the  answer,  and  re- 
jecting the  uncorroborated  testimony  of  the 
plaintiff  to  the  contrary,  found  that  each  of 
the  defenses  was  true,  the  findings  cannot 
be  disturbed  upon  appeal  for  insufficiency  of 
evidence;  and  the  defense  of  want  of  con- 
sideration being  supported,  it  is  immaterial 
whether  the  fraud  or  menace  was  sufficient 
to  defeat  the  note.  (Sawtelle  v.  Muncy,  116 
CaL  435.) 

Insufficiency  of  evidence  because  probative 
facts  found  are  inconsistent  with  general 
finding.    See  post,  360. 

Weight  of  conflicting  evidence  not  in- 
quired into.    See  post,  346. 


c.  Failure  to  Support  Immaterial  Findings. 

338.  Where  a  finding  which  absolutely 
points  the  judgment  against  the  appellant  is 
supported  by  the  evidence,  the  fact  that 
other  findings  are  not  supported  by  the  evi- 
dence becomes  immaterial,  and  is  not 
ground  of  reversal.  (Wheat  v.  Bank  of  Cali- 
fornia, 119  CaL  4.) 

339.  Where  the  admissions  of  the  plead- 
ings and  the  evidence  sustain  all  the  mate- 
rial findings,  it  can  make  no  difference  to 
the  judgment  whether  other  findings  of  im- 
material facts  which  have  no  proper  place  in 
the  pleadings  are  or  are  not  sustained  by  the 
evidence.  (Auburn  Opera  House  etc.  Assn. 
v.  Hill,  113  Gal.  382.) 


d.  If   Evidence  Conflicting,    Verdict,    Find- 
ings, or  Judgment  not  Reviewed. 

Conflict  of  evidence,  what  raises.  See 
Streets.  9. 

Where  evidence  conflicting,  verdict  not  dis- 
turbed.    See  Explosives. 

Finding  not  reviewed  where  evidence 
conflicting,  although  there  is  evidence 
against  it.    See  Marriage  and  Divorce,  37. 

Findings  not  reviewed  where  evidence  to 
sustain  them,  and  the  evidence  is  conflict- 
ing.   See  Agency,  27. 

Finding  not  disturbed,  although  sufficiency 
of  evidence  doubted,  when.  See  Mortgages, 
10. 

Verdict  not  disturbed  where  there  is  a  sub- 
stantial conflict  of  evidence.  See  Master 
and  Servant  40. 

Findings  cannot  be  disturbed  as  not  sup- 
ported by  evidence,  when.    See  Mistake,  8. 

Conflicting  evidence  as  to  want  of  consid- 
eration not  reviewed.  See  Bills  and  Notes,  8. 
Consideration,  finding  as  to,  not  disturbed 
where    evidence    conflicting.    See   Attorney 
and  Client,  34. 

Conflicting  affidavits  not  reviewed  on  ap- 
peal   See  New  Trial,  22. 

Finding  as  to  existence  of  trust  is  con- 
clusive where  evidence  is  conflicting.  See 
Trusts  and  Trustees,  78. 

Conflicting  evidence  on  contest  of  will  not 
reviewed.    See  Wills,  39. 

Finding  of  referee  not  reviewed  where  evi- 
dence conflicting  or  uncertain.  See  Refer- 
ence. 


Finding  as  to  substitution  not  reviewed 
where  evidence  conflicting.  See  Bills  and 
Notes,  65. 

Conflicting  evidence  as  to  dedication  not 
reviewed.    See  Streets,  2. 

Verdict  in  action  for  libel  where  evidence 
conflicting  not  reviewed.    See  Libel,  23. 

Conflicting  evidence  on  receipt  of  rent  not 
reviewed.    See  Landlord  and  Tenant,  44. 

Findings  on  issue  of  extreme  cruelty  not 
disturbed  where  evidence  conflicting.  See 
Marriage  and  Divorce,  18. 

Finding  on  conflicting  evidence  that  de- 
fendant was  in  business  of  gracing  sheep 
not  disturbed.    See  Licenses,  13. 

Conflicting  evidence  of  experts  on  Insan- 
ity not  reviewed  on  appeal.    See  Insanity,  5. 

Decision  on  competency  of  expert  based  on 
conflicting  evidence  not  reviewed.  See  Evi- 
dence. 33. 

Conflicting  evidence  as  to  amount  of  loss, 
new  trial  not  granted.    See  Contracts,  54. 

Findings  as  to  fraud  not  disturbed  where 
evidence  conflicting.    See  Fraud,  18. 

Conflicting  evidence  on  point  whether 
passenger  forcibly  ejected  not  reviewed. 
See  Common  Carriers,  22. 

Conflicting  evidence  on  point  whether  con- 
tract is  secured  not  reviewed.  See  Attach- 
ments, 18. 

Conflicting  evidence  on  defense  In  fore- 
closure suit  not  reviewed.  See  Mortgages, 
125. 

Conflicting  evidence  as  to  value  not  re- 
viewed.   See  Mortgages,  127. 

Finding  as  to  completion  not  disturbed, 
where  evidence  conflicting.  See  Mechanics' 
Liens,  42. 

Assumption  on  appeal,  where  evidence 
conflicting.    See  Pledges,  18. 

Challenge  for  bias  is  not  reviewable  where 
question  is  one  of  fact  or  evidence  conflict- 
ing.   See  ante,  12,  13. 

Conflicting  affidavits  on  motion  to  dis- 
miss.   See  ante,  225. 

Conflicting  evidence  on  motion  for  new 
trial.    See  ante,  XI,  10.  e. 

340.  Where  the  evidence  presents  a  sub- 
stantial conflict,  the  findings  of  the  trial 
court  thereon  will  not  be  disturbed  upon  ap- 
peal. (Loftus  v.  Fischer,  113  Cal.  286;  Citi- 
zens' Bank  of  Los  Angeles  v.  Jones,  121  Cal. 
30;  Taylor  v.  McConigle,  120  Cal.  123, 
boundary.) 

341.  Where  the  evidence  is  conflicting,  the 
findings  or  decision  of  the  trial  judge  or  the 
verdict  of  a  Jury  are  not  open  to  review  on 
appeal.  (Johnston  v.  Brown.  115  Cal.  094, 
relation  of  attorney  and  client;  People  ex  rel. 
BUert  v.  Cogswell,  113  Cal.  129,  compliance 
with  statute  in  taking  acknowledgment;  Loul 
Soy  Wing  v.  Chung  Yick,  113  Cal.  310,  want 
of  probable  cause  and  malice;  Guild  Gold 
Min.  Co.  v.  Mason,  115  Cal.  95,  construction 
of  contract;  Senior  v.  Anderson.  115  Cal.  496, 
existence  or  part  performance  of  contract; 
Bushnell  v.  Simpson,  119  Cal.  658,  amount  of 
compensation:  Brown  v.  San  Francisco  Sav- 
ings Union.  122  Cal.  648,  place  of  making  of 
contract;  Chico  Bridge  Co.  v.  Sacramento  T. 
Co.,  123  Cal.  178,  negligence;  Shafer  v.  Wil- 
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lis,  124  Cal.  86,  finding  that  warrants  were 
not  taken  in  payment.) 

342.  Where  there  is  a  substantial  conflict 
of  evidence  as  to  whether  a  peculiar  mark 
upon  a  ballot  was  placed  thereupon  by  the 
voter,  or  was  made  after  it  was  taken  from 
the  ballot-box,  a  finding  of  the  court  that  the 
mark  was  not  upon  the  ticket  when  taken 
from  the  box,  and  that  It  was  made  subse- 
quently, and  its  action  in  accepting  and 
counting  the  ballot,  will  not  be  disturbed 
upon  appeal,  though  the  evidence  apparently 
preponderates  the  other  way.  (Smith  v. 
Thomas,  121  Gal.  533.) 

343.  Where  the  evidence  was  conflicting 
as  to  the  existence  of  an  express  trust,  the 
finding  of  fact  that  there  was  no  express 
trust  cannot  be  disturbed  upon  appeal  for 
insufficiency  of  the  evidence  to  support  it, 
though  the  evidence  may  appear  to  prepon- 
derate against  the  truth  of  the  finding.  The 
question  of  substantial  conflict  Is  in  no  way 
dependent  upon  the  greater  number  of  wit- 
nesses on  one  side,  and  the  limited  number 
upon  the  other.  (Broder  v.  Conklin,  121 
Cal.  282.) 

344.  A  finding  that  the  defendant  was  ha- 
bitually intoxicated  will  not  be  disturbed 
upon  appeal,  where  there  is  a  substantial 
conflict  in  the  evidence,  and  there  Is  some 
evidence  tending  to  sustain  the  finding. 
(Rose  v.  Rose.  112  Gal.  341.) 

345.  Where  there  is  a  clear  conflict  of  evi- 
dence upon  the  issues,  and  the  record  dis- 
closes evidence  tending  to  support  the  find- 
ings, the  judgment  cannot  be  reversed  for 
insufficiency  of  the  evidence  to  sustain  the 
findings.    (Chapman  v.  Neary,  115  Cal.  79.) 

346.  Where  the  evidence  for  the  plaintiff 
standing  alone  establishes  a  prima  facie 
case  of  mistake,  and  the  trial  judge  accept- 
ed her  evidence  as  true,  though  contradicted 
by  the  evidence  for  the  defendant,  the  appel- 
late court  is  not  at  liberty  to  inquire  into 
the  relative  weight  of  the  conflicting  evi- 
dence.   (Moore  v.  Copp,  119  Cal.  429.) 

347.  Where  the  evidence  in  a  criminal 
case  Is  squarely  conflicting,  and  all  of  the 
direct  evidence  In  the  case  comes  from  Chi- 
nese witnesses,  whose  interests  were  in- 
volved in  the  litigation,  and  who  flatly  con- 
tradicted each  other,  the  verdict  of  the  jury 
will  not  be  disturbed  on  appeal.  (People  v. 
Lou  Yeck,  123  Cal.  246.) 

348.  Where  a  defendant  accused  of  bur- 
glary was  convicted,  and  the  evidence  relat- 
ing to  the  defense  of  his  insanity  at  the 
time  when  the  burglary  was  committed  was 
conflicting,  and  the  trial  judge  considered 
the  evidence  sufficient  to  justify  the  verdict, 
its  insufficiency  cannot  be  assumed  upon  ap- 
peal.   (People  v.  Geiger,  116  Cal.  440.) 

349.  Where  a  judge  grants  a  new  trial  be- 
cause of  the  insufficiency  of  the  evidence,  his 
ruling  will  not  be  disturbed  on  appeal,  if 
there  Is  a  fair  and  substantial  conflict  of  evi- 
dence on  the  issue  Involved.  (Garton  v. 
Stern,  121  Cal.  347.) 

350.  If  there  is  evidence  for  the  prosecu- 
tion sufficient  to  sustain  a  verdict  against 
the  accused,  the  jury  is  the  final  arbiter  of 


the  facts,  and  its  determination  will  not  be 
disturbed  upon  appeal  by  reason  of  conflict- 
ing evidence  on  behalf  of  the  defendant 
(People  v.  Roemer,  114  Cal.  51.) 

351.  Where  the  determinative  Issues  in  the 
case  were  issues  of  fact  which  were  decided 
by  the  court  below,  upon  conflicting  evi- 
dence, and  there  was  sufficient  evidence  to 
justify  the  findings  made  by  the  court,  its 
action  will  be  affirmed.  (Murray  v.  Tulare 
Irr.  Co.,  120  Cal.  311.) 

352.  Where  there  is  conflicting  evidence  as 
to  the  marking  of  the  locations  by  monu- 
ments, and  there  Is  affirmative  testimony 
that  monuments  were  erected  at  the  center 
of  each  end  of  the  two  claims,  and  also  at 
each  of  the  four  corners  of  each  of  the 
claims,  and  that  notices  of  location  were 
posted  on  the  initial  monument  of  each  of 
the  claims,  and  that  the  notices  were  duly 
recorded,  the  findings  of  the  court  In  favor 
of  the  ownership  of  the  locators  cannot  be 
disturbed  upon  appeal.  (Adams  v.  Craw- 
ford, 116  Cal.  495.) 

353.  A  verdict  for  manslaughter  will  not 
be  disturbed  upon  appeal,  when  the  evidence 
is  conflicting  as  to  whether  the  homicide  was 
or  was  not  committed  in  self-defense,  and 
there  is  enough  evidence  for  the  prosecution 
to  warrant  the  verdict,  and  no  such  dispar- 
ity appears  in  the  statement  of  the  witnesses 
for  the  prosecution  as  to  render  their  evi- 
dence Inherently  Improbable  or  necessarily 
unworthy  of  belief.  (People  v.  Brittan,  118 
Cal.  409.) 

354.  Where  there  Is  some  evidence  to  sus- 
tain a  finding  that  the  agent  of  a  purchaser 
had  notice  of  the  want  of  authority  to  sign 
the  warehouse  receipt,  the  finding  will  not 
be  disturbed  upon  appeal,  though  there  is 
conflicting  evidence  to  the  contrary,  in  view 
of  which  the  finding  might  well  have  been 
to  the  contrary.  (McNear  v.  Bourn,  122  CaL 
621.) 

355.  Evidence  of  the  declarations  of  the 
testator,  made  after  the  cancellation  of  his 
signatures,  that  he  had  a  valid  will,  when 
considered  upon  appeal,  though  received 
against  the  objections  of  the  respondent, 
presents  merely  a  conflict  of  evidence  as 
against  the  presumptions  arising  from  such 
cancellation,  and  the  corroborative  evidence 
in  support  of  the  presumption  of  Intent  to 
revoke  the  will,  and  a  finding  that  the  can- 
cellation was  made  for  the  purpose  of  revok- 
ing the  will  cannot  be  disturbed  upon  ap- 
peal.   (Estate  of  Olmsted,  122  Gal.  224.) 

356.  Upon  a  motion  to  vacate  a  judgment 
by  default  against  a  corporation,  upon  the 
ground  that  there  was  no  service  of  the 
summons  upon  the  corporation,  and  that  the 
one  to  whom  the  summons  was  delivered 
was  not  the  president  or  other  officer  of  the 
corporation,  the  question  whether  he  was 
such  is  a  question  of  fact  for  the  court  be- 
low, and  a  finding  that  he  was  president  of 
the  corporation  at  the  time  of  the  service 
will  be  sustained  when  the  evidence  upon 
the  issue  is  substantially  conflicting  and  not 
so  one-sided  as  to  show  an  abuse  of  discre- 
tion in  making  the  finding.    (J.  L.  Mott  Iron 
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Works  y.  West  Coast  Plumbing  Supply  Co., 
113  CaL  341.) 


13.  Findings  or  Issues;  Questions  Relating 
to  Other  than  Sufficiency  of  Evidence. 

Absence  of  more  specific  conclusions  of 
law  does  not  affect  substantial  rights,  when. 
See  Findings,  15. 

Contradictory  findings,  reversal  for.  See 
Mines  and  Mining,  20. 

Findings  outside  of  material  issues  are 
sot  ground  of  reversal.  See  Mines  and  Min- 
ing, 17. 

Finding  cannot  be  disregarded,  as  having 
no  place  in  the  record,  when.  See  Surety- 
ship, a 

Findings  are  presumed  to  be  waived, 
when.    See  post,  363. 

857.  Where  the  parties  to  the  action  have 
proceeded  to  trial  upon  a  pleading  without 
objection  to  its  sufficiency  to  raise  a  particu- 
lar issue,  and  evidence  has  been  received  as 
to  the  fact  and  the  issue  found  upon,  the 
party  whose  duty  it  was  to  object  will  not 
be  heard  to  say,  upon  appeal,  that  the  find- 
ing is  not  within  the  issues.  (Illinois  Trust 
etc.  Bank  v.  Pacific  By.  Co.,  115  Cal.  285; 
Sprlgg  v.  Barber,  122  Cal.  578.) 

358.  The  rule  that  parties  who  have  vol- 
untarily tried  issues  not  properly  made  are 
estopped  from  urging  upon  appeal  that  they 
were  not  made  applies  only  where  the  record 
shows  that  the  party  against  whom  the  es- 
toppel is  Invoked  consciously  participated  or 
acquiesced  in  the  trial  of  the  issue  as  If  it 
sad  been  made,  or  diverted  his  attention 
from  the  fact  that  it  was  net  made,  and  from 
supplying  or  curing  the  defect  In  his  plead- 
ing by  amendment;  and  where  the  evidence 
is  not  brought  up.  and  no  facts  are  shown  in 
the  record  from  which  an  equitable  estoppel 
can  be  inferred  against  the  respondent,  and 
H  does  not  appear  but  that  respondent  may 
have  objected  to  evidence  outside  of  the  is- 
sues, a  finding  of  matter  not  included  in  the 
Issues  must  be  disregarded.  (Rudel  v.  Los 
Angeles  Co.,  118  Cal.  281.) 

359.  Where  a  case  was  decided  upon  a  mo- 
tion for  npnsuit,  findings  of  the  court  filed 
at  the  time  that  the  motion  for  nonsuit  was 
granted  cannot  be  considered  upon  appeal. 
(Snell  v.  Payne,  115  Cal.  218.) 

300.  A  general  finding  of  the  ultimate  fact 
that  the  judgment  sued  upon  has  been 
wholly  put  in  execution  and  satisfied  Is  suffi- 
cient of  itself  to  sustain  a  judgment  for  the 
defendant,  and  is  conclusive  upon  an  appeal 
from  the  judgment-roll  where  the  evidence 
is  not  returned;  nor  can  the  Insufficiency  of 
the  evidence  to  sustain  such  finding  be  urged 
by  way  of  insisting  that  probative  facts 
found  are  Inconsistent  with  such  general 
finding.    (Rowe  v.  Blake,  112  Cal.  037.) 

301.  In  an  action  to  foreclose  a  lien  upon  a 
street  railway,  a  finding,  made  in  the  conclu- 
sions of  law,  that  an  electric  railway  com- 
pany which  had  paid  the  receiver  for  the 
joint  use  of  the  street  railway  track  was  en- 


titled thereto,  free  of  encumbrance,  cannot 
be  objected  to  on  appeal  of  a  subsequent 
lienholder  from  the  decree  of  sale  of  the 
street  railway  to  satisfy  the  liens  thereupon, 
where  It  appears  that  such  decree  made  no 
reservation,  and  the  entire  street  railway 
was,  In  fact,  sold  without  any  reservation, 
and  it  is  Immaterial  whether  the  finding  be 
considered  as  one  of  law  or  of  fact,  or 
whether  it  Is  erroneous  or  not,  there  being 
no  error  to  the  Injury  of  the  appellant,  or 
which  can  be  ground  for  reversal.  (Illinois 
Trust  etc.  Bank  v.  Pacific  Ry.  Co.,  115  Cal. 
285.) 

14.  Presumptions  on  Appeal. 

a.  General  Rule  that  Presumptions  are  in 
Favor  of  Judgment  and  Error  to  be  Af- 
firmatively Shown. 

All  intendments  are  in  favor  of  judgment. 
See  Trover,  1;  New  Trial,  11. 

All  Intendments  are  in  favor  of  judgment 
and  error  not  presumed.    See  ante,  250. 

Presumption  on  appeal  in  favor  of  judg- 
ment.   See  San  Francisco,  18. 

Presumption,  what  indulged  In  favor  of 
decree.  See  Executors  and  Administrators, 
47. 

Misnomer  of  witness  whose  deposition  is 
taken,  presumption  on  appeal.  See  Deposi- 
tions, 3. 

Presumption  in  favor  of  decree  that  order 
of  sale  was  subscribed.    See  Mortgages,  153. 

Silence  of  record,  error  not  shown  when. 
See  Pleading  and  Practice,  58. 

Presumption  on  appeal  where  nonsuit 
granted.    See  Nonsuit  3. 

Error  to  Invalidate  the  judgment  cannot 
be  presumed.    See  post,  391. 

302.  Presumption  upon  appeal  may  be 
made  in  favor  of  the  regularity  of  judg- 
ments; but  without  an  affirmative  showing 
error  cannot  be  presumed  for  the  purpose  of 
reversal.  (Rudel  v.  Los  Angeles  Co.,  118 
Cal.  281.) 

303.  On  an  appeal  from  the  judgment  on 
the  judgment-roll  alone,  all  Intendments  are 
In  its  favor,  and  error  must  be  affirmatively 
shown;  and  where  the  record  is  silent  upon 
the  subject,  a  waiver  of  findings  will  be  pre- 
sumed, and,  if  not  waived,  the  fact  must 
affirmatively  appear  by  a  bill  of  exceptions. 
(Leadbetter  v.  Lake.  118  Cal.  515.) 

304.  Upon  an  appeal  from  the  judgment, the 
judgment  and  its  recitals  will  be  presumed 
to  be  correct  unless  the  contrary  Is  made  to 
appear.    (Kahn  v.  Matthai,  115  Cal.  089.) 

305.  Where  the  record  upon  appeal  does 
not  disclose  the  basis  of  judgments  in  favor 
of  lien  claimants,  or  in  what  respect  they 
were  connected  with  the  contract  to  erect 
the  building,  and  it  does  not  appear  that  any 
request  was  made  to  the  court  below  to  set 
them  off  against  the  demand  of  the  con- 
tractor, or  what  evidence  was  given  or  find- 
ing made  in  reference  thereto,  it  cannot  be 
presumed  upon  appeal  that  the  court  erred 
in  Its  judgment  in  not  making  such  setoff. 
(Marchant  v.  Hayes,  117  Cal.  009.) 
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b.  Presumption  of  Injury  from  Error. 

Error  not  presumed  harmless,  when.  See 
Evidence.  4. 

366.  Prejudice  is  presumed  from  an  erro- 
neous instruction  in  a  criminal  case;  and  it 
cannot  be  rendered  harmless  by  giving  a 
contradictory  Instruction  which  is  correct; 
but  the  giving  of  contradictory  instructions 
Is  itself  error,  and  it  is  usually  impossible  to 
tell  whether  the  jury  may  not  have  followed 
the  erroneous  Instruction.  (People  v.  Mar- 
shall, 112  Gal.  422.) 


c.  In  Relation  to  Pleadings;  as  to  Service  of 

Parties. 

Answer  presumed  to  be  filed  by  consent, 
when.    See  post,  394. 

Order  striking  out  pleadings  presumed 
correct  in  absence  of  showing.  See  ante, 
163. 

367.  Although  the  court  has  no  power  to 
pass  final  judgment  in  a  cause  until  a  demur- 
rer is  disposed  of,  yet,  where  the  record  upon 
appeal  from  the  judgment  does  not  show 
that  a  demurrer  interposed  was  not  disposed 
of,  it  will  be  presumed  against  error  that  it 
was  disposed  of.  (Hoeft  v.  Supreme  Lodge 
Knights  of  Honor,  113  Gal.  91.) 

368.  Where  an  appellant,  appealing  from 
the  judgment  upon  the  judgment-roll  alone, 
without  setting  forth  the  evidence,  seeks  to 
reverse  the  judgment  for  error  In  overruling 
a  demurrer  to  a  special  defense  set  forth  In 
the  answer,  it  will  be  presumed  in  favor  of 
the  judgment  that  it  did  not  depend  upon 
that  defense,  and  that  no  evidence  was  In- 
troduced in  support  of  it;  and  it  devolves 
upon  the  appellant  to  make  the  contrary  ap- 
pear upon  the  record.  (Brittan  v.  Oakland 
Bank  of  Savings,  112  Gal.  1.) 

369.  General  allegations  in  a  cross-com- 
plaint, pleading  a  mortgage  given  to  secure 
bonds  of  a  street  railway  corporation,  and 
alleging,  in  substance,  that  the  bonds  were 
duly  issued  and  that  the  mortgage  was  duly 
executed  by  the  corporation,  are  sufficient  to 
admit  proof  of  the  consent  of  the  stockhold- 
ers to  the  creation  of  the  bonded  indebted- 
ness and  the  making  of  the  mortgage;  and, 
If  It  be  assumed  that  it  was  necessary  to  al- 
lege specifically  the  consent  of  the  stock- 
holders to  the  bonded  Indebtedness,  it  will 
be  presumed,  upon  appeal,  that  the  pleading 
was  treated  by  the  parties  as  alleging  that 
fact,  where  evidence  of  it  was  admitted  at 
the  trial  without  objection,  and  a  finding 
was  made  thereupon.  (Illinois  Trust  etc. 
Bank  v.  Pacific  Ry.  Co.,  115  Cal.  285.) 

370.  An  amendment  to  the  complaint 
must  be  served  on  all  the  defendants  to  be 
affected  thereby;  but  where  the  judgment 
recites  that  certain  defaulting  defendants 
were  regularly  served  with  the  complaint, 
and  that  their  defaults  were  regularly  had 
and  taken,  it  will  be  presumed  upon  their 
appeal  from  the  judgment,  in  the  absence  of 
a  showing  to  the  contrary,  that  amendments 
to  the  complaint  were  duly  served  on  them, 
and  that  evidence  of  such  service  was  before 


the  court  when  making  its  decree.    (River- 
side County  v.  Stockman,  124  Gal.  222.) 

371.  In  an  action  for  damages  against  sev- 
eral defendants,  where  judgment  was  ren- 
dered jointly  against  all  of  the  defendants, 
and  the  court  amended  it  by  striking  out  the 
name  of  a  defendant  not  appearing  in  the  ac- 
tion, it  will  be  presumed  upon  appeal  from 
the  amended  judgment,  in  favor  thereof, 
that  the  omitted  defendant  was  not  served 
with  summons,  and  that  on  motion  of  the 
plaintiff  the  action  was  dismissed  as  to  him, 
and  that  the  judgment  against  him  was  a 
clerical  misprision  and  a  nullity,  which  was 
properly  stricken  out.  (Silveira  v.  Iverson, 
125  Cal.  266.) 


d.  In  Relation  to  Evidence;  Where  Laws  of 
Another  State  Involved. 

Presumption  that  proofs  sufficient  to  jus- 
tify verdict  and  judgment  were  made.  See 
Trover,  1. 

Conflicting  affidavits,  presumption  as  to 
ruling  in  case  of.    See  Removal  of  Causes. 

Presumption  of  sufficiency  of  evidence. 
See  Schools,  5. 

Where  deposition  excluded  is  not  made 
part  of  record,  it  must  be  presumed  its  con- 
tents were  inadmissible.    See  Depositions,  2. 

Presumed  that  objections  to  evidence  in 
support  of  judgment  waived,  when.  See 
Judgments,  8. 

Presumption  that  fact  stated  by  court  is 
correct    See  Judicial  Notice,  7. 

Presumption  that  findings  were  sustained 
by  evidence  where  evidence  is  not  brought 
up.    See  Watercourses,  25. 

Presumption  that  court  gave  proper  con- 
sideration to  all  the  evidence.  See  Water- 
courses, 25. 

Presumption  that  facts  were  as  appellant 
offered  to  prove  them.    See  Suretyship*  8. 

Presumption  that  evidence  admitted  was 
relevant.    See  ante.  164. 

372.  When  the  evidence  is  not  returned 
upon  appeal  it  will  be  presumed  that  It  sus- 
tained the  statement  of  the  court  to  the  jury 
of  what  the  evidence  tended  to  show.  (Peo- 
ple v.  Cummings,  113  Cal.  88.) 

373.  Where  an  appeal  is  taken  upon  the 
judgment-roll,  without  a  bill  of  exceptions, 
it  must  be  presumed  upon  such  appeal  that 
the  evidence  of  a  former  judgment,  which 
is  referred  to  in  the  findings,  and  which  is 
made  the  basis  of  a  decision  against  the  ap- 
pellant, upon  the  ground  of  the  bar  of  the 
former  judgment,  was  sufficient  to  support 
the  findings,  and  to  make  the  former  judg- 
ment a  bar  to  the  claim  of  the  appellant. 
(Reed  v.  Cross.  116  Cal.  473.) 

374.  Where  a  nonsuit  is  granted,  and  the 
plaintiff  fails  to  except  to  the  order  grant- 
ing it,  it  must  be  assumed  upon  appeal  that, 
upon  the  evidence  before  the  court,  the  non- 
suit was  properly  granted.  (Kennedy  and 
Shaw  Lumber  Co.  v.  Dusenbery,  116  Cal. 
124.) 

375.  Where  no  objection  appears  to  have 
been  made  to  full  proof,  it  will  be  presumed 
on  appeal,  upon  the  judgment-roll  alone   in 
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support  of  the  judgment  that  all  objections 
to  evidence  in  support  of  the  findings  were 
waived.  (Poledorl  v.  Newman,  116  Gal. 
375.) 

376.  Where  the  record  does  not  contain  all 
of  the  defendant's  examination  in  chief,  it 
will  not  be  presumed  that  the  cross-exam- 
ination was  Improperly  allowed  upon  matter 
not  testified  to  by  the  defendant  in  chief. 
(People  v.  Ebanks,  117  Cal.  652.) 

377.  Upon  appeal  from  a  judgment  in  fa- 
Tor  of  an  abutting  owner  enjoining  the  con- 
struction of  a  railroad  track  along  the  center 
of  the  street  in  front  of  his  premises,  com- 
pensation not  having  been  made  or  tendered 
for  the  injury  to  his  property,  in  the  absence 
of  the  evidence  from  the  record,  if,  under 
any  conceivable  state  of  facts,  the  acts  spec- 
ified in  the  findings  might  result  in  the  dam- 
age to  plaintiff's  property  declared  therein, 
such  a  state  #of  facts  must  be  assumed  to 
have  been  shown  at  the  trial.  (O'Connor  v. 
Southern  Pacific  B.  R.  Co.,  122  Cal.  681.) 

378.  In  an  action  to  recover  damages  for 
personal  Injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant, 
where  the  evidence  is  conflicting  it  must  be 
presumed  upon  appeal  from  a  judgment  for 
the  plaintiff  that  the  jury  believed  those  wit- 
nesses whose  testimony  was  favorable  to  the 
plaintiff.  (Hennesey  v.  Bingham,  125  Cal. 
627.) 

379.  Upon  appeal  by  the  defendants  from 
a  judgment  enjoining  them  from  the  diver- 
sion of  the  waters  of  a  creek  to  lands  not  ri- 
parian to  the  stream,  and  from  interfering 
with  the  flow  directly  back  into  the  stream 
from  the  mouth  of  the  tunnel  constructed  by 
them,  of  one  and  forty-three  hundredths 
inches  of  -water  measured  under  a  four-inch 
pressure,  -which  the  court  found  was  divert- 
ed by  the  tunnel,  where  there  is  no  bill  of 
exceptions,  or  transcript  of  the  evidence  set 
forth  In  the  record,  such  finding  cannot  be 
questioned  by  reason  of  a  statement  therein 
of  the  mode  by  which  that  amount  can  be 
ascertained,  there  being  no  evidence  as  to 
such  mode;  and  it  must  be  presumed  upon 
such  appeal  that  the  evidence  was  satisfac- 
tory to  the  court  and  its  conclusion  must  be 
accepted  as  correct.  (Gould  v.  Eaton,  117 
CaL  539.) 

380.  When  a  new  trial  was  granted  for  in- 
sufficiency of  the  evidence  to  justify  the  de- 
cision that  the  plaintiff  was  not  entitled  to 
recover  damages  for  the  detention  of  his 
property  by  the  defendants,  that  being  the 
only  point  made  by  the  motion,  a  specifica- 
tion in  the  statement  on  motion  for  a  new 
trial  that  "the  evidence  being  wholly  undis- 
puted and  uncontradicted  as  to  the  damage, 
the  decision  of  the  court  should  have  been 
for  such  an  amount  as  would  compensate  the 
plaintiff,"  is  sufficient  to  support  the  order 
granting  a  new  trial,  and  it  will  be  presumed 
upon  appeal  from  an  order  that  all  the  ma- 
terial evidence  on  the  question  of  damages 
was  embodied  in  the  statement,  and  that  the 
only  issue  raised  by  the  motion  was  fairly 
and  fully  presented  to  the  consideration   of 


the  court.  (Livestock  Gazette  Pub.  Co.  v. 
The  Union  Stockyard  Co.,  114  Cal.  447.) 

Presumption  that  all  material  evidence  is 
in  bill  of  exceptions.    See  ante,  168. 

381.  Upon  appeal  from  a  judgment  ren- 
dered in  this  state  upon  the  deficiency  judg- 
ment rendered  in  another  state,  where  the 
record  shows  that  the  law  of  the  other  state 
was  proved,  but  its  tenor  is  not  disclosed  by 
the  record,  it  cannot  be  presumed  that  the 
failure  to  make  the  grantee  of  the  mortgagor 
a  party  to  the  foreclosure  rendered  the  judg- 
ment void;  but  it  must  be  presumed  that  the 
court  properly  considered  the  evidence,  and 
correctly  inferred  therefrom  that,  under  the 
proved  law  of  the  other  state,  the  former 
judgment  was  rendered  by  the  court  in  the 
due  exercise  of  its  jurisdiction,  and  was  in 
all  respects  valid.  (Cummings  v.  O'Brien. 
122  Cal.  204.) 


e.  In  Relation  to  Instructions. 

Presumption  on  appeal  that  all  instruc- 
tions were  given  at  appellant's  request.  See 
Instructions,  41. 

382.  In  the  absence  of  the  evidence,  the  re- 
fusal of  abstractly  correct  instructions  re- 
quested by  the  defendant  upon  the  subject 
of  insanity,  and  upon  other  subjects,  must 
be  presumed  to  have  been  upon  the  ground 
that  they  were  not  pertinent  to  any  question 
of  fact  before  the  jury;  and  it  cannot  be  said 
that  their  refusal  was  Improper,  or  in  any 
way  prejudicial  to  the  defendant's,  rights. 
(People  v.  Clark,  121  Cal.  633.) 

383.  When  instructions  requested  by  the 
defendant  were  indorsed,  "Given  as  Modi- 
fied," and  the  record  does  not  show  affirma- 
tively that  part  of  the  instruction  asked  was 
given  and  part  refused,  it  must  be  presumed 
upon  the  appeal,  in  favor  of  the  action  of  the 
court,  in  the  absence  of  proof  to  the  contrary, 
that  the  modification  consisted  in  something 
added  by  way  of  correction  or  otherwise. 
(People  v.  Owens.  123  Cal.  482.) 

384.  Where  the  record  upon  appeal  from  a 
judgment  of  conviction  in  a  criminal  case 
shows  that  oral  instructions  were  given  to 
the  jury,  but  fails  to  show  that  the  oral 
charge  was  not  taken  down  in  shorthand  by 
the  phonographic  reporter,  the  legal  pre- 
sumption is  that  it  was  so  taken  down,  and 
the  fact  that  no  transcribed  copy  of  the  re- 
porter's notes  appears  In  the  record  does  not 
overcome  the  presumption,  such  copy  being 
no  part  of  the  record  unless  Indorsed  by  the 
judge;  and  it  devolves  upon  the  appellant  to 
show  by  bill  of  exceptions  that  the  oral 
charge  was  not  in  fact  taken  down  by  the  re- 
porter to  overcome  the  presumption  to  the 
contrary.    (People  v.  Ludwig,  118  Cal.  328.) 

f.  In   Favor    of    Verdict;    that    Premature 
Judgment  Vacated. 

385.  It  must  be  presumed  from  a  verdict 
of  conviction  based  upon  the  testimony  of  a 
witness  in  corroboration  of  an  accomplice, 
where  the  fact  was  in  dispute  whether  such 
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witness  was  also  an  accomplice,  and  the  jury 
were  properly  Instructed  as  to  the  corrobora- 
tion required  by  section  1111  of  the  Penal 
Code,  that  the  jury  found  that  the  witness 
was  not  an  accomplice;  and  their  verdict 
must  be  accepted  as  conclusive  of  the  fact 
(People  v.  Creegan.  121  Oal.  564.) 

386.  Where  the  court  improperly  entered  a 
premature  judgment  condemning  the  inter- 
est of  one  defendant  not  appearing,  before 
other  defendants  had  appeared  and  an- 
swered, and  properly  Included  the  interest  of 
that  defendant  in  the  final  judgment  of  con- 
demnation of  the  interests  of  ail  the  defend- 
ants, it  will  be  presumed,  upon  appeal  of  an- 
other defendant,  that  the  court  made  an  or- 
der vacating  the  premature  judgment,  and 
such  judgment  must  be  deemed  harmless  as 
to  the  appellant.  (Alameda  County  v. 
Crocker,  125  CaL  101.) 

g.  In  Relation  to  Findings  or  Goats. 

Finding  presumed  supported  by  evidence, 
when.    See  Evidence,  68. 

In  absence  of  evidence,  finding  is  assumed 
to  be  justified  by  it  See  Guardian  and 
Ward,  24. 

Presumption  is  against  findings,  when. 
See  Benevolent  Societies,  32. 

Evidence  is  presumed  to  support  findings, 
where  it  is  not  in  record.    See  ante,  192. 

387.  When  the  findings  and  judgment 
were  signed  and  filed  of  the  same  date  it  will 
be  presumed  that  the  findings  were  first 
filed;  and,  upon  appeal  from  the  judgment, 
it  will  be  sustained  upon  the  presumption 
either  that  findings  were  first  filed,  or  that 
they  wore  waived.  (Benton  v.  Benton,  122 
Gal.  395.) 

388.  Where  there  are  no  findings  of  fact 
or  conclusions  of  law,  except  such  as  appear 
in  the  judgment,  it  must  be  presumed  upon 
appeal  from  the  judgment  that  findings  were 
waived,  where  the  record  does  not  show  the 
contrary.  (Tomlinson  v.  Ayres,  117  Cal. 
568.) 

389.  The  court  may  change  or  modify  its 
findings  before  judgment  without  ordering 
a  new  trial.  Where  there  are  two  sets  of 
findings,  and  either  or  both  will  support  the 
judgment,  the  making  of  the  second  set  is 
not  erroneous;  and  where  only  the  second 
set  appears  in  the  judgment-roll,  the  first 
set  is  properly  Ignored,  and  it  will  be  pre- 
sumed that  the  court  based  its  judgment 
alone  on  the  findings  in  the  judgment-roll, 
In  the  absence  of  some  proper  record  or  bill 
of  exceptions  showing  otherwise.  (Spauld- 
ing  v.  Howard,  121  Gal.  194.) 

390.  Where  the  value  of  the  plant,  which 
is  essential  to  be  shown  before  the  rates 
fixed  can  be  held  unreasonable,  is  not 
averred  or  shown,  and  the  evidence  is  not 
returned,  It  must  be  assumed  that  findings 
showing  that  a  net  Income  will  be  received, 
after  deducting  operating  expenses,  taxes, 
and  costs  of  maintenance  and  repairs,  were 
supported  by  the  evidence,  and  It  cannot  be 
said  to  appear  from  the  record  that  the  rates 


fixed  by  the  ordinance  will  not  yield  a  fair 
compensation,  or  that  the  court  did  not 
properly  consider  all  the  elements  involved 
in  the  question  of  plaintiff's  right  to  any 
greater  compensation  than  will  be  received 
from  the  rates  fixed  by  the  municipal  board, 
or  that  it  erred  in  refusing  to  annul  the  ordi- 
nance. (Bedlands  etc.  Water  Go.  v.  City  of 
Bedlands,  121  Gal.  365.) 

391.  In  an  action  to  enjoin  the  obstruction 
of  a  creek  by  a  dam  to  the  Injury  of  a  min- 
ing claim  of  plaintiffs,  where  the  mining 
claim  Is  described  in  the  complaint  as  "the 
Island,"  and  in  the  findings  by  metes  and 
bounds,  upon  an  appeal  based  upon  the 
pleadings,  findings,  and  judgment  without 
the  evidence,  error  to  Invalidate  the  judg- 
ment cannot  be  presumed,  and  It  cannot  be 
held  that  there  is  any  inconsistency  between 
the  two  descriptions  or  any  variance  be- 
tween the  complaint  and  findings.  (East- 
lick  v.  Wright,  121  Cal.  300.)      . 

392.  Where  no  costs  were  awarded  to  the 
defendants,  whose  lands  were  condemned, 
and  the  appeal  is  from  the  judgment  upon 
the  judgment-roll  alone,  and  there  is  nothing 
In  the  record  to  show  whether  a  cost  bill  was 
presented  or  what  items  of  cost  were  claim- 
ed, it  must  be  presumed  in  support  of  the 
judgment  that  appellant  failed  to  present  a 
cost-bill  showing  items  properly  chargeable 
to  plaintiff.  (Alameda  County  v.  Crocker, 
125  Gal.  101.) 


h.  On  Substituting  Party;  on  Granting  or 
Refusing  New  Trial;  of  Regularity  of 
Proceedings. 

393.  Where  the  record  upon  appeal  Is 
silent  as  to  whether  the  substitution  of  the 
assignee  was  or  was  not  ex  parte,  it  will  be 
presumed  on  appeal  in  favor  of  the  regu- 
larity of  the  proceeding  that  notice  was 
given;  but  If  the  order  was  made  ex  parte, 
the  answer  to  the  supplemental  complaint  of 
the  assignee  is  a  waiver  of  error  In  that  re- 
gard.   (Ford  v.  Bushard,  116  Gal.  273.) 

394.  Upon  appeal  from  an  order  admitting 
a  will  to  probate,  where  it  appears  that  a 
motion  for  a  new  trial  had  been  made  and 
denied,  it  will  be  presumed  that  the  settled 
statement  on  such  motion,  which  became 
a  record  of  the  court,  was  used  on  the  hear- 
ing of  the  motion;  and  no  defect  in  the  pro- 
ceedings for  the  motion  can  be  ground  for 
dismissing  the  appeal  from  the  order.  (Es- 
tate of  Scott  124  Gal.  671.) 

Presumption  In  favor  of  order  granting 
new  trial.    See  ante,  303. 

Presumption  that  no  Injury  resulted  from 
form  of  order  to  strike  out.  See  Pleading 
and  Practice,  26. 

Court  not  presumed  to  abuse  discretion 
as  to  re-examination  of  juror.  See  Jury  and 
Jurors,  83. 

Presumption  in  support  of  jurisdiction 
that  order  was  made.  See  Executors  and 
Administrators,  36. 

Presumption  that  indictment  properly 
read.    See  Criminal  Law,  69. 
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Presumption  that  one  had  time  to  pre- 
pare for  trial.    See  Continuance,  9. 

Presumption  is  that  court  properly  exer- 
cised discretion.  See  Attorney  and  Client, 
16. 

Presumption  in  favor  of  appointment  of 
receiver.    See  Receivers,  11. 

Presumption  upon  in  favor  of  actions  of 
judge.    See  Sales,  20. 

Presumption  that  notice  given  of  appoint- 
ment of  receiver.    See  Receivers,  1. 

1.  Of  Consent  or  Waiver. 

395.  Where  a  demurrer  to  the  complaint 
was  erroneously  sustained  in  part,  and  an 
answer  was  filed  pleading  the  statute  of 
limitations,  as  to  part  of  the  claim,  upon 
which  a  trial  was  had  without  objection, 
with  the  same  result  as  that  of  the  order 
upon  the  demurrer,  the  plaintiff  is  not 
prejudiced  by  the  erroneous  ruling  there- 
upon, and  it  will  be  presumed  upon  appeal 
that  the  answer  was  filed  by  consent,  and 
the  judgment  thereafter  rendered  Is  not  af- 
fected by  the  irregularity.  (Nelson  v.  Mer- 
ced County,  122  Cal.  644.) 

396.  Where  the  judgment  recites  that  the 
cause  was  regularly  heard  before  the  court 
sitting  without  a  jury,  and  it  nowhere  ap- 
pears In  the  record  that  the  appellant  de- 
manded a  jury,  the  presumption  is  that  a 
jury  was  waived.  (Leadbetter  v.  Lake,  118 
Cal.  515.) 

J.  Of  Validity  of  Contract 

397.  Where  the  contract  4s  not  set  out  in 
the  record,  and  the  court  has  found  that  it 
was  entered  into,  it  will  be  presumed  to  be 
valid  in  the  absence  of  a  showing  to  the  con- 
trary.   (Glrvin  v.  Simon,  116  Cal.  604.) 

XII.  Judgments  on  Appeal. 

L  Construction    of    Decision    of    Supreme 
Court;  Binding  Effect  of. 

396.  Where,  upon  a  former  appeal,  the 
cause  was  remanded  to  the  superior  court 
with  directions  to  enter  a  judgment  as  of  the 
date  of  a  former  judgment  for  a  specified 
sum,  with  interest  from  that  date,  upon  one 
of  the  issues  in  the  case  and  to  retry  the 
cause  upon  other  Issues,  the  decision  of  the 
appellate  court  is  to  be  construed  as  contem- 
plating but  one  final  judgment  in  the  cause, 
and  the  Judgment  ordered  to  be  entered 
should  not  be  entered  before  the  new  trial 
Is  had,  but  should  form  part  of  the  final 
judgment  In  the  cause,  to  be  rendered  after 
the  close  of  the  new  trial.  (Fox  v.  Hale  & 
Norcross  Mln.  Co.,  112  Cal.  568.) 

399.  Where  the  appellate  court  determines 
that  there  is  no  evidence  in  support  of  the 
decision,  its  decision  is  upon  a  question  of 
law;  but  when  the  decision  rendered  upon  a 
former  appeal,  as  to  the  insufficiency  of  the 
evidence  to  justify  the  decision,  has  refer- 
ence to  questions  of  fact  depending  upon  the 
credit  to  be  given  to  the  witness,  or  upon 
inferences  of  fact,  the  trial  court  is  not  con- 
cluded by  the  decision,  and  if  there  is  addi- 


tional evidence,  though  merely  cumulative, 
upon  a  second  trial,  and  the  manner  and 
bearing  of  the  witness  is  involved,  the  de- 
cision of  the  trial  court  upon  the  Issues  of 
fact  will  not  be  disregarded  upon  a  second 
appeal.    (Wallace  v.  Sisson,  114  Cal.  42.) 

400.  Where  the  appellate  court  directed 
the  superior  court  to  permit  plaintiff  to 
amend  his  complaint  in  certain  specified  re- 
spects, he  has  an  absolute  right  to  make 
those  amendments;  and  though  it  is  in  the 
power  of  the  superior  court  to  interpret  the 
judgment  rendered  upon  appeal,  it  has  no 
jurisdiction  to  affix  conditions  to  the  exercise 
of  the  privileges  granted  by  the  appellate 
court,  and  it  cannot  make  a  conditional 
order  requiring  the  plaintiff  to  pay  the  costs 
of  appeal  with  its  accruing  costs  as  a  condi- 
tion of  the  amendment,  and  of  any  further 
proceedings  in  the  cause,  and  mandamus 
will  He  to  compel  the  court  to  allow  the 
amendment  as  directed  on  appeal,  and  to 
proceed  with  the  trial  of  the  cause.  (Dixon 
v.  Risley,  114  Cal.  204.) 

2.  Disagreement  of  Justices. 

401.  Where  one  of  the  justices  of  the  su- 
preme court  Is  disqualified  and  the  remain- 
ing justices  are  equally  divided  in  opinion 
and  there  is  no  probability  of  an  immediate 
change  in  the  personnel  of  the  court,  the 
judgment  of  the  lower  court  must  be  af- 
firmed. (Santa  Rosa  City  R.  R.  v.  Central 
Street  Ry.  Co.,  112  Cal.  486.) 

3.  Allowance  of  Attorney's  Fee;  Costs. 

Supreme  court  will  not  allow  attorney's 
fee  for  prosecuting  appeal  in  mechanic's  lien 
suit.    See  Mechanics'  Liens,  74. 

402.  Upon  the  affirmance  of  an  appeal 
from  a  judgment  enforcing  a  mechanic's 
lien,  the  supreme  court  will  not  make  any 
directions  to  the  lower  court  respecting  the 
allowance  of  an  attorney's  fee  for  defend- 
ing the  appeal.  Under  section  1195  of  the 
Code  of  Civil  Procedure,  that  matter  rests 
exclusively  with  the  trial  court.  (San 
Joaquin  Lumber  Co.  v.  Welton,  115  Cal.  1; 
Evans  v.  Judson,  120  Cal.  282.) 

Costs  on  appeal.    See  Costs.  III. 

Costs  of  printing  criminal  transcripts. 
See  Costs,  10. 

Compelling  husband  appealing  to  pay  costs 
of  appeal  and  counsel  fees.  See  Marriage 
and  Divorce,  88. 

Costs  of  certification  of  transcript.  See 
Costs,  III. 

4.  Power  to  Make  Findings. 

Appellate  court  cannot  make  findings  of 
fact.    See  post,  415. 

403.  The  appellate  court  has  no  power  to 
make  findings  from  the  evidence;  but  where 
under  the  evidence  findings  not  made  are 
necessary  to  the  proper  determination  of  the 
rights  of  the  parties,  it  will  order  a  new  trial 
of  the  case.  (Blood  v.  La  Serena  etc.  Co., 
113  Cal.  221.) 
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5.  Remedial  Powers  of  Supreme  Court; 
Modification  of  Judgment;  Release  by 
Respondent 

Findings,  when  corrected.  See  Ease- 
ments, 2. 

Error  in  allowing  costs  may  be  corrected 
upon  appeal  by  striking  out  costs.  See 
Costs.  1. 

Modifying  judgment  to  conform  to  plead- 
ings.   See  Mortgages,  126. 

Erroneous  decree  will  be  modified  and  not 
reversed  when.    See  Mortgages,  47. 

Failure  to  make  amendment  allowed,  case 
not  reversed  but  record  corrected.  See 
Pleading  and  Practice,  51. 

Directing  amendment  on  appeal  inserting 
true  names.    See  Parties,  4. 

Supreme  court  can  only  correct  error  by 
granting  new  trial.    See  ante,  330. 

Court  cannot  look  beyond  judgment-roll 
and  settled  statement.    See  ante,  130. 

404.  The  appellate  court  will  modify  the 
judgment  appealed  from,  whenever  it  ap- 
pears from  the  record,  or  from  the  admission 
of  the  parties,  that  their  rights  can  be  finally 
determined  thereby,  or  when  the  respondent 
asks  for  or  consents  to  such  modification. 
(Fox  v.  Hale  &  Norcross  S.  M.  Co.,  122  Cal. 
219.) 

405.  A  judgment  for  damages,  based  upon 
a  finding  for  an  amount  greater  than  the 
averments  of  the  complaint,  may  be  modi- 
fied on  appeal,  without  the  necessity  of  a 
reversal  of  the  judgment.  (Kerry  v.  Pacific 
Marine  Co.,  121  Cal.  564.) 

406.  Where  in  an  action  to  enjoin  the  ob- 
struction of  a  creek  by  a  dam  to  the  Injury 
of  a  mining  claim  of  plaintiffs  the  court,  in 
addition  to  giving  to  plaintiffs  a  judgment 
for  the  relief  sought  and  denying  to  defend- 
ants the  relief  asked  by  the  cross-complaint, 
proceeded  to  prescribe  the  line  of  conduct  to 
be  followed  in  the  future  by  the  parties  to 
the  litigation  as  to  the  manner  of  dealing 
with  tailings,  and  as  to  the  use  of  the  creek 
and  the  pro  rata  expense  of  keeping  it  in 
condition  for  the  purpose  of  carrying  off  the 
tailings,  such  matters  not  being  Involved  in 
the  litigation  and  no  such  relief  being  sought 
by  the  pleadings,  the  judgment  must  be 
modified  by  striking  the  additional  direc- 
tions therefrom.  (Eastllck  v.  Wright,  121 
Cal.  309.) 

407.  Where,  upon  the  hearing  of  an  appeal 
from  a  decree  of  foreclosure,  the  respondent 
admits  in  his  brief  that  it  was  stipulated  at 
the  trial  that  the  decree  of  foreclosure 
should  be  so  drawn  as  not  to  affect  any  in- 
terest in  the  land  acquired  by  a  grantee  of 
the  mortgagor  prior  to  the  execution  of  the 
mortgage,  and  that  by  inadvertence  the 
stipulation  was  overlooked  in  drawing  the 
judgment  the  judgment  will  be  ordered, 
upon  appeal,  to  be  modified  in  accordance 
with  the  alleged  stipulation.  (Consolidated 
Nat.  Bank  of  San  Diego  v.  Hayes,  112  Cal. 
75.) 

408.  The  appellate  court  can  deal  separ- 
ately with  that  part  of  a  decree  in  a  divorce 
case  which  disposes  of  the  community  prop- 


erty, without  disturbing  other  parts  of  the 
decree,  and,  if  the  findings  clearly  show 
what  the  community  property  is,  may  direct 
the  court  to  award  one  equal  half  thereof  to 
each  of  the  parties,  but  where  the  findings 
are  not  clear  on  that  subject,  and  the  par- 
ties are  entitled  to  an  equal  division  of  the 
community  property,  It  will  reverse  a,  judg- 
ment awarding  it  to  the  husband,  and  direct 
a  retrial  of  the  issue  as  to  community  prop- 
erty, unless  the  parties  can  agree  thereon, 
and  to  determine  definitely  what  the  com- 
munity property  is,  and  to  amend  the  decree 
by  adjudging  an  equal  division  thereof. 
(Reld  v.  Reld,  112  CaL  274.) 

409.  Upon  appeal  from  a  judgment  for 
damages,  rendered  in  several  sums,  upon 
two  distinct  causes  of  action,  only  one  of 
which  is  assailed  by  the  appellant,  when  the 
respondent  releases  the  appellant  from  the 
portion  of  the  damages  involved  in  the  ap- 
peal, and  withdraws  his  claim  to  a  judgment 
for  such  damages,  upon  his  motion  in  this 
court  the  court  below  will  be  directed  to 
modify  the  judgment  in  accordance  with 
such  withdrawal,  and  as  so  modified  the 
judgment  will  be  affirmed.  (Fox  v.  Hale  & 
Norcross  S.  Min.  Co.,  122  Cal.  219.) 

410.  Where  mortgaged  property  was  sold 
under  a  decree  of  foreclosure,  prior  to  an  ap- 
peal therefrom  which  was  taken  one  day 
before  the  time  for  redemption  expired, 
without  any  stay  bond,  and  the  judgment 
was  merely  modified  upon  the  appeal  as  to 
an  excess  of  interest  allowed,  and  affirmed 
in  other  respects,  the  defendant  is  not  en- 
titled to  have  the  sale  under  the  decree  set 
aside,  and  is  only  entitled  to  restitution  of 
the  excess  of  interest.  (Yndart  v.  Den,  125 
Cal.  85.) 

411.  The  court  has  discretion  in  the  mat- 
ter of  restitution;  and  where  it  appears  that 
the  defendant,  after  the  sale,  received  rents 
and  profits  to  which  the  purchaser  was  en- 
titled, to  an  amount  greater  than  the  excess 
of  interest  included  in  the  judgment,  the 
court  may,  in  its  discretion,  allow  such  rents 
and  profits  as  a  setoff  to  such  excess.  (Yn- 
dart v.  Den,  125  Cal.  85.) 

6.  Reversal;    Rendition    of    Judgment    on; 
Reversal  After  Death  of  Party. 

Confession  of  error.    See  ante,  X. 

Reversal,  effect  of,  on  sale  under  execu- 
tion.   See  Executions,  III,  4. 

Reversal  of  decree  of  distribution,  restitu- 
tion of  property.  See  Estates  of  Deceased 
Persons,  148,  149. 

No  reversal  granted  on  point  first  made  on 
appeal.    See  Executions,  12. 

Judgment  of  nonsuit  discharges  sureties 
although  judgment  reversed.  See  Attach- 
ment, 28. 

Judgment  is  evidence  of  probable  cause 
although  it  is  reversed.  See  Malicious 
Prosecution,  3. 

Reversal,  powers  of  courts  after.  See 
Pleading  and  Practice,  37. 

Reversal,  amendment  after.  See  Pleading 
and  Practice,  37. 
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Complaint  for  restitution  of  stock  on  re- 
versal of  decree.    See  Replevin,  11. 

412.  Where  an  order  denying  a  new  trial 
is  reversed,  such  reversal  has  the  effect  to 
set  aside  the  judgment  denying  probate  to 
the  will.    (Estate  of  Kaufman,  117  Cal.  288.) 

413.  Upon  an  appeal  from  an  order  deny- 
ing a  new  trial  in  an  action  for  the  recovery 
of  money,  the  reversal  of  the  order  would 
necessarily  set  aside  the  judgment;  and  the 
giving  of  a  bond  in  double  the  amount  of 
the  judgment  operates  as  a  stay  of  execu- 
tion pending  such  appeal.  Fulton  v.  Hanna, 
40  Oal.  278,  affirmed.  (Holland  v.  McDade, 
125  Gal.  353.) 

414.  Where  a  judgment  Is  reversed  on  the 
ground  that  it  is  not  supported  by  the  find- 
ings, there  being  no  finding  at  all  upon  a 
material  fact,  the  effect  of  the  unqualified 
reversal  Is  not  to  entitle  the  appellant  to  a 
judgment  upon  the  findings,  but  to  remand 
the  cause  for  a  new  trial.  (Heidt  v.  Minor, 
113  Cal.  385.) 

415.  The  appellate  court  has  no  power  to 
make  findings  of  fact,  and  where  a  judg- 
ment is  reversed  for  insufficiency  of  the  evi- 
dence to  justify  the  decision  of  the  court,  a 
new  trial  must  be  awarded.  (Kellogg  v. 
King,  114  Cal.  378.) 

416.  If  the  facts  In  a  case  are  stipulated 
by  the  parties,  and  the  judgment  is  reversed 
upon  an  appeal  therefrom,  it  is  not  necessary 
to  order  a  new  trial,  but  judgment  will  be 
ordered  upon  the  stipulated  facts  in  favor 
of  the  opposite  party.  (City  of  Eureka  v. 
McKay  &  Co.,  123  Cal.  666.) 

417.  A  general  finding  in  an  action  to  quiet 
title,  to  the  effect  that  plaintiff  is  the  owner 
and  that  the  claim  of  the  defendant  is  with- 
out right  is  a  conclusion  of  law,  where  all 
the  facts  respecting  the  title  are  embodied 
in  a  stipulation,  which  the  court  adopts  as 
a  finding;  and,  in  such  case,  the  appellate 
court  may  reverse  the  judgment,  and  order 
Judgment  for  the  defendant,  upon  the  find- 
ings, when  the  stipulated  facts  warrant  such 
reversal.    (Ions  v.  Harbison,  112  Cal.  260.) 

418.  Upon  reversal  of  a  decree  under  the 
enforcement  of  which  property  has  been  de- 
livered, the  matter  stands  as  if  no  decree 
had  ever  been  made,  and  the  parties  entitled 
to  its  possession,  if  no  decree  had  been  made, 
are  entitled  to  restitution  thereof.  (Ashton 
v.  Heydenfeldt,  124  Cal.  14.) 

419.  The  suit  being  in  equity  to  enforce 
the  restitution  of  the  property,  after  reversal 
of  the  erroneous  decree,  the  superior  court 
has  power  to  compel  the  delivery  of  the 
property  received  by  the  defendant  under 
the  decree,  even  though  it  be  of  a  character 
such  that  it  cannot  be  seized  under  a  writ 
of  replevin;  or  if  It  is  no  longer  in  the  pos- 
session or  control*  of  the  defendants,  the 
court  may  compel  compensation  in  money. 
{Ashton  v.  Heydenfeldt,  124  Cal.  14.) 

420.  Where  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial,  it  is  un- 
necessary to  review  and  pass  upon  an  ob- 
jection to  the  complaint  which  may  be  ob- 
viated by  amendment  (Lissak  v.  Crocker 
Estate  Co.,  119  Cal.  442.) 


421.  A  decision  rendered  by  this  court  re- 
versing the  judgment  of  the  trial  court,  after 
the  death  of  the  respondent,  where  no  sug- 
gestion of  his  death,  or  motion  to  substitute 
his  representatives  has  been  made,  is  not 
void,  but  at  the  most  erroneous;  and  where 
no  fraud  or  imposition  has  been  practiced 
upon  this  court,  upon  the  Issuance  of  the 
remittitur,  the  judgment  of  reversal  be- 
comes a  finality,  beyond  the  power  of  this 
court  to  modify  or  amend.  (Martin  v.  Wag- 
ner. 124  Cal.  204.) 

422.  Where  the  attorneys  who  represented 
the  respondent  upon  the  appeal  after  his 
death,  after  the  lapse  of  more  than  two 
years  therefrom,  and  long  after  the  filing  of 
the  remittitur  in  the  superior  court,  moved 
to  recall  the  remittitur,  and  to  substitute 
the  personal  representatives  of  the  respond- 
ent in  this  court,  without  any  explanation 
or  excuse  for  the  delay,  held,  that  such  mo- 
tion should  be  denied,  and  that  the  proper 
substitution  should  be  left  to  be  made  upon 
the  new  trial  in  the  superior  court.  (Martin 
v.  Wagner,  124  Cal.  204.) 

7.  Affirmance  of  Order  Granting  New  Trial. 

423.  Where  an  order  granting  a  new  trial 
has  been  affirmed  upon  appeal,  the  judgment 
falls,  and  an  appeal  therefrom  should  be  dis- 
missed, at  the  costs  of  the  respondent  (San 
Jose  S.  D.  B.  of  S.  v.  Bank  of  Madera,  121 
Cal.  543.) 

424.  An  order  granting  a  new  trial  has  the 
effect  to  vacate  the  judgment,  and  the  af- 
firmance of  the  order  on  appeal  leaves  noth- 
ing in  the  court  below  upon  which  an  appeal 
from  the  judgment  can  operate.  (Btchas 
v.  Orena,  121  Cal.  270.) 

8.  Frivolous  Appeal;  Damages. 

425.  Where  it  appears  from  an  uncontra- 
dicted affidavit  that  the  appeal  was  taken 
merely  for  delay,  damages  will  be  allowed 
upon  dismissal  of  the  appeal.  (McFadden  v. 
Dietz,  115  Oal.  697.) 

426.  When  an  appeal  is  manifestly  frivo- 
lous, damages  will  be  added  upon  affirmance 
of  the  judgment  as  a  penalty  for  the  delay. 
(Clark  v.  Nordholt  121  Cal.  26.) 

9.  Rehearing. 

427.  In  re  Jessup,  81  Cal.  408,  affirmed  as 
to  the  jurisdiction  of  the  supreme  court  in 
Bank  to  grant  a  rehearing  by  an  order  of  the 
court  entered  upon  the  minutes.  (Austin  v. 
Pulschen,  112  Cal.  528.) 

428.  The  point  that  a  notice  of  sale  pub- 
lished by  a  treasurer  was  insufficient  cannot 
be  urged  for  the  first  time  in  a  petition  for 
rehearing.  (Hellman  v.  Shoulters,  114  Cal. 
136.) 

10.  Recalling  of  Remittitur. 

429.  The  general  rule  that  the  supreme 
court  cannot  exercise  jurisdiction  over  a 
case  in  which  the  remittitur  has  been  Issued 
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by  its  order  and  filed  In  the  court  below, 
rests  upon  the  supposition  that  all  of  the  pro- 
ceedings have  been  regular,  and  that  no 
fraud  or  imposition  has  been  practiced  upon 
the  court  or  the  opposite  party.  If  such 
fraud  or  imposition  has  been  practiced,  the 
court  will  assert  its  jurisdiction,  and  recall 
the  remittitur,  upon  the  ground  that  the  jur- 
isdiction of  the  court  cannot  be  divested  by 
an  irregular  or  improvident  order,  and  that 
an  order  obtained  upon  a  false  suggestion 
is  not  the  order  of  the  court,  and  may  be 
treated  as  a  nullity.  (Trumpler  v.  Trumpler, 
123  Gal.  248.) 

430.  Where  it  clearly  appears  that  the 
nominal  parties  to  a  friendly  action  for  par- 
tition had  ceased  to  have  any  further  inter- 
est in  the  land,  and  had  transferred  their 
interest  to  a  purchaser  thereof,  and  that,  long 
after  such  transfer,  the  plaintiff  in  the  ac- 
tion made  a  motion  for  new  trial,  which 
was  denied,  and  obtained,  by  deception,  a 
confession  of  error  from  the  defendants' 
counsel,  which  they  imposed  upon  this  court, 
and  tnereby  procured  a  reversal  of  the  order 
denying  the  new  trial,  and  the  issuance  and 
filing  of  a  remittitur  in  the  superior  court 
upon  such  reversal,  thereby  injuriously  af- 
fecting the  rights  of  the  purchaser  of  the 
land,  who  was  given  no  notice,  and  had  no 
knowledge  of  the  proceedings,  held  that  this 
court  would,  upon  his  motion,  and  upon  affi- 
davits disclosing  the  facts,  recall  the  re- 
mittitur, and  continue  to  exercise  jurisdic- 
tion over  the  appeal.  (Trumpler  v.  Trump- 
ler, 123  Oal.  248.) 

431.  A  purchaser  of  all  the  property  In- 
volved in  an  action  of  partition  is  the  legal 
representative  of  all  the  nominal  parties  to 
the  action,  within  the  meaning  of  section 
473  of  the  Code  of  Civil  Procedure,  and, 
under  section  385  of  that  code,  had  control 
of  the  action,  both  in  the  court  below  and  in 
this  court,  and  had  the  right  to  move  in  this 
court  to  recall  a  remittitur  obtained  by  fraud 
of  nominal  parties  to  the  record,  in  taking 
steps  adverse  to  his  rights.  (Trumpler  v. 
Trumpler.  123  Gal.  248.) 

432.  The  proper  action  to  be  taken  in  refer- 
ence to  the  recalling  of  the  remittitur  upon 
motion  of  the  purchaser  of  the  lands  in- 
volved in  the  partition  suit,  is  not  embar- 
rassed by  the  fact  that  there  was  also  a  di- 
vision of  a  small  amount  of  personal  prop- 
erty by  the  decree,  of  which  there  was  no 
sale  to  the  purchaser;  but  that  part  of  the 
judgment  may  be  disposed  of  upon  the  ap- 
peal in  accordance  with  the  wishes  of  the 
nominal  parties  to  the  action.  (Trumpler  v. 
Trumpler.  123  Cal.  248.) 

Recalling  remittitur  where  judgment  re- 
versed after  death  of  respondent,  delay  in 
application.    See  ante,  421,  422. 


XIII.  Appeals  from  Inferior  Courts. 

Appeal  from  judgment  of  superior  court 
on  appeal  in  justice's  court,  jurisdiction 
over.    See  ante.  5. 

433.  An  order  made  by  a  justice's  court  in 
proceedings  supplementary  to  execution,  re- 


quiring the  judgment  debtor  to  apply  desig- 
nated property  to  the  satisfaction  of  the 
judgment,  is  not  in  the  nature  of  a  judg- 
ment, and  is  not  appealable  to  the  superior 
court;  and  the  superior  court  and  the  judge 
thereof,  having  no  jurisdiction  of  an  appeal 
therefrom,  will  be  restrained  by  writ  of  pro- 
hibition from  this  court  from  proceeding  to 
try  said  appeal,  and  that  court  will  be  di- 
rected to  dismiss  the  appeal.  (Wells  v.  Tor- 
rance, 119  Cal.  437.) 

434.  The  question  whether  there  may  be 
a  complaint  in  intervention  in  a  justice's 
court,  not  decided:  but  held  that  where  in 
such  court  an  intervenor  united  with  the  de- 
fendant In  denying  the  allegations  of  the 
complaint,  and  also  created  other  issues  be- 
tween himself  and  the  plaintiff,  and  the 
plaintiff's  demurrer  to  the  complaint  in  in- 
tervention was  overruled,  after  which  a  trial 
was  had  upon  the  issues  of  fact,  the  entry  of 
default  of  plaintiff  upon  failure  to  answer 
such  complaint  in  Intervention  cannot  pre- 
clude an  appeal  by  the  plaintiff  from  a  judg- 
ment in  favor  of  the  intervenor,  upon  ques- 
tions both  of  law  and  fact,  without  a  state- 
ment of  the  case;  and  prohibition  will  not 
lie  to  prevent  the  superior  court  from  trying 
the  case  de  novo.  (Rossi  v.  Superior  Court, 
114  Cal.  371.) 

435.  Upon  appeal  to  the  superior  court 
from  a  justice's  judgment,  where  the  sure- 
ties are  required  to  justify,  the  substitution 
for  a  surety  who  falls  to  justify  of  a  new 
surety  who  merely  signs  the  same  bond 
without  being  mentioned  in  the  body  of  the 
bond  as  a  surety,  or  otherwise  being  made  a 
party  thereto,  is  void,  and  the  appeal  is  of 
no  effect,  and  cannot  be  made  effective  by 
the  action  of  the  superior  court  in  allowing 
the  appellant  to  file  a  new  undertaking;  and 
the  action  of  the  court  in  refusing  to  dismiss 
the  appeal  will  be  annulled  upon  certiorari. 
(Bennett  v.  Superior  Court,  113  Cal.  440.) 

436.  The  dismissal  of  an  appeal  from  the 
erroneous  judgment  of  the  justice  for  a  tech- 
nical defect  has  the  effect  to  affirm  the  er- 
roneous judgment,  and  to  put  it  beyond  at- 
tack for  any  error  which  could  have  been 
availed  of  on  appeal.  (Ritzman  v.  Burnham, 
114  Cal.  522.) 

437.  Upon  appeal  to  the  superior  court 
from  the  judgment  of  a  justice's  court  upon 
questions  of  law  alone,  where  there  has  been 
no  trial  of  issues  of  fact,  but  the  ruling  of 
the  justice's  court  upon  demurrer  to  the 
complaint  Is  held  erroneous,  the  superior 
court,  upon  reversing  the  judgment,  cannot 
try  the  case;  but  the  reversal  does  not  have 
the  effect  to  dismiss  the  action,  and  the  su- 
perior court  may  remand  the  cause,  with  di- 
rections to  the  justice's  court  to  overrule 
the  demurrer,  with  leave  to  the  plaintiff  to 
amend,  if  so  advised.  (Maxson  v.  Superior 
Court  of  Madera  Co.,  124  Cal.  468.) 

438.  Where  an  appeal  is  taken  to  the  su- 
perior court  upon  questions  of  law  and  fact, 
the  entire  record  of  the  cause  in  the  justice's 
court  must  be  sent  up  to  the  superior  court, 
and  it  has  jurisdiction  to  try  the  cause  anew; 
but  where  the  appeal  is  upon  questions  of 
law  alone,  the  appeal  goes  up  upon  a  state- 
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meat  of  the  case,  unless  the  error  is  shown 
upon  the  face  of  the  docket,  or  copies  of  the 
papers  required  to  be  sent  up;  and  the  justice 
is  not  required  to  send  up  the  entire  record, 
and,  in  such  case,  the  superior  court  can 
merely  pass  upon  the  questions  of  law  pre- 
sented, and  has  no  jurisdiction  to  try  and 
determine  the  whole  cause.  (Maxson  v.  Su- 
perior Court  of  Madera  Co.,  124  Cal.  468.) 

439.  The  superior  court,  by  virtue  of  Its 
appellate  power,  has  jurisdiction  upon  re- 
versal of  a  judgment  of  the  justice's  court 
appealed  to  it  upon  questions  of  law  alone, 
to  make  its  judgment  of  reversal  effectual, 
by  remanding  the  cause  to  the  justice's 
court  for  further  proceedings  according  to 
Its  directions;  and  it  may  control  and  direct 
the  subsequent  action  of  the  justice's  court. 
(Maxson  v.  Superior  Court  of  Madera  Co., 
124  Cal.  468.) 

440.  A  certified  copy  of  the  judgment  of 
the  superior  court  rendered  upon  such  ap- 
peal, Including  Its  directions  to  the  justice's 
court,  Is  sufficient  for  the  transmission  of 
the  judgment  of  the  superior  court  to  the 
justice's  court  (Maxson  v.  Superior  Court 
of  Madera  Co.,  124  Cal.  468.) 


XIV.  Appeals  to  the  Supreme  Court  of-  the 
United  States  or  Petitions  to  the 
Circuit  Court. 

Consul  waives  right  to  writ  of  error  to 
supreme  court  of  United  States  by  appear- 
ing.   See  Consuls,  5. 

Writ  of  error  to  supreme  court  of  United 
States  by  consul.    See  Consuls,  4,  5. 

441.  The  action1  of  this  court,  upon  the 
presentation  of  a  writ  of  mandate  from  the 
supteme  court  of  the  United  States,  is  lim- 
ited by  the  directions  found  in  the  writ;  and 
where  the  mandate  contains  no  reference  to 
the  affirmation  of  the  judgment  theretofore 
rendered  by  this  cottrt  in  the  cause  therein 
specified,  It  Is  useless  for  the  court  to  re- 
affirm Its  order  of  judgment,  and  an  order 
reaffirming  it  will  be  stricken  from  the  rec- 
ord.   (Estate  of  Brythe,  118  Cal.  347.) 

442.  An  appeal  to  the  supreme  court  of  the 
United  States  from  an  order  of  the  circuit 
court  refusing  an  application  for  a  writ  of 
habeas  corpus  by  a  prisoner  under  sentence 
of  death  for  murder,  stays  the  hands  of  the 
state  and  of  the  state  authorities  during  its 
pendency;  and  it  being  established  from  the 
records  of  the  circuit  court  that  such  an  ap- 
peal was  taken,  and  is  pending  so  far  as  dis- 
closed by  those  records,  it  will  be  presumed 
to  be  still  pending,  until  the  presumption  is 
overcome  by  legal  proof,  and,  where  there 
was  no  legal  evidence  of  a  final  decision  of 
sueh  appeal  before  the  superior  court,  its 
order  fixing  a  day  for  execution  of  the  pris- 
oner is  erroneous  and  reversible  upon  ap- 
peal.   iPeople  v.  Durrant,  119  Cal.  54.) 

448.  Where  a  petition  to  a  circuit  or  dis- 
trict court  of  the  United  States  for  a  writ  of 
habeas  corpus  on  behalf  of  a  prisoner  in  the 
state's  prison,  who  is  under  penalty  of  death 
for  murder  by  sentence  of  a  state  court,  pre- 
sents a  federal  question,  an  appeal  to  the  su- 
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preme  court  of  the  United  States  from  an 
order  either  remanding  the  petitioner  or  re- 
fusing him  a  writ  stays  all  further  proceed- 
ings by  the  state  courts  or  by  the  state  au- 
thorities pending  the  appeal,  and,  by  opera- 
tion of  section  766  of  the  United  States  Re- 
vised Statutes,  any  such  further  proceedings, 
until  the  determination  of  the  appeal,  are 
null  and  void.  (Ex  parte  Edgar,  119  Cal. 
123.) 

444:  The  acting  warden  of  the  state's 
prison  is  not  in  contempt  of  the  authority  of 
the  state  court  ordering  the  execution  of  a 
prisoner  under  sentence  of  death,  In  defer- 
ring such  execution  pending  an  appeal  to  the 
supreme  court  of  the  United  States  from  an 
order  of  a  district  court  of  the  United  States 
refusing  a  writ  of  habeas  corpus  to  the  pris- 
oner; and,  if  imprisoned  for  contempt  for  so 
doing  by  order  of  the  state  court,  will  be  dis- 
charged upon  habeas  corpus.  (Ex  parte 
Edgar,  119  Cal.  128.) 

445.  Where  a  federal  question  Is  pre- 
sented, upon  a  petition  for  a  writ  of  habeas 
corpus,  In  a  federal  court,  and  an  appeal  has 
been  taken  from  an  order  denying  the  writ, 
It  is  the  appeal,  and  not  the  merit  of  the 
appeal,  which  operates  as  a  stay;  and  the 
very  fact  that  an  appeal  has  been  allowed 
by  the  federal  court,  after  deciding  the  ques- 
tion presented  pursuant  to  previous  deci- 
sions of  the  supreme  court  of  the  United 
States,  is  equivalent  to  a  declaration  of  that 
court  that  a  federal  question  was  presented, 
and  the  appeal  allowed  must  operate  as  a 
stay.    (Ex  parte  Edgar,  119  Cal.  128.) 


APPEARANCE. 

General,  what  is.  See  Bankruptcy  and 
Insolvency,  22. 

Default.    See  Default. 

Failure  to  appear  or  file  brief.  See  Ap- 
peals, XI,  1. 

Amicus  curiae.    See  Amicus  Curiae. 

Appearance  is  necessary  to  conclusiveness 
of  decree  adjudicating  ownership.  See  Ad- 
miralty. 

Insolvency  proceedings,  appearance  in. 
See  Bankruptcy  and  Insolvency,  III. 

Attorney,  appearance  by  confers  jurisdic- 
tion, when.    See  Marriage  and  Divorce,  65. 

Jurisdiction,  appearance  gives,  whether 
summons  is  valid  or  not    See  Summons,  8. 

One  challenging  jurisdiction  cannot  claim 
he  was  not  personally  present  See  Bank- 
ruptcy and  Insolvency,  21. 

Waiver  by  appearance.  See  Supplemen- 
tary Proceedings,  3. 

Effect  of  where  jurisdiction  lost.  See 
Judgments,  28. 

Appearance  on  motion  to  strike  out  for 
want  of  Jurisdiction.  See  Bankruptcy  and 
Insolvency.  22. 

Is  waiver  of  objection  to  sufficiency  of 
notice.  See  Estates  of  Deceased  Persons, 
124. 

Authority  of  attorney  to  appear  is  pre- 
sumed.   See  Attorney  and  Client,  3,  4. 

Unauthorized,  court  may  rectify  mistake. 
See  Attorney  and  Client,  3. 
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Substitution  of  attorney,  necessity  of  be- 
fore appearing.  See  Attorney  and  Client, 
16. 

Attorney,  appearance  of  as  proof  of  notice 
on  parties  he  represents.  See  Estates  of  De- 
ceased Persons.  22. 

Agreements  to  grant  time  are  not  an  ap- 
pearance.   See  Dismissal,  9. 

1.  The  nature  of  an  appearance,  as  being 
special  or  general,  Is  determined  by  the  char- 
acter of  the  relief  asked  and  not  by  the  ex- 
pressed intention  of  the  defendant.  One  who 
appears  and  objects  to  the  consideration  of  a 
case  for  want  of  jurisdiction  of  his  person, 
appears  specially,  whether  he  so  states  or 
not  But  if  he  appears  and  asks  for  relief 
which  can  only  be  given  to  a  party  In  a 
pending  cause,  the  appearance  is  general, 
although  it  may  be  expressly  declared  to  be 
special.    (In  re  Clarke,  125  Cal.  388.) 

2.  A  defendant  may  waive  the  provisions 
of  section  406  and  of  subdivision  7  of  section 
581  of  the  Code  of  Civil  Procedure,  in  regard 
to  the  time  for  his  appearance,  which  are 
Intended  to  relieve  defendants  from  the  as- 
sertion of  stale  demands  and  not  to  preclude 
a  subsequent  appearance  without  objection, 
or  by  consent  of  parties.  (Cooper  v.  Gordon, 
125  Cal.  296.) 

APPLICATION. 

Insurance,  application  for.    See  Insurance, 

1,1. 
Of   payments.    See  Estates  of  Deceased 

Persons,  VI,  2,  c. 

For  purchase  of  state  lands.  See  Public 
Lands,  II. 

For  sale  of  tide  land.  See  Swamp  and 
Overflowed  Lands.  4. 


APPOINTMENT. 

Assignee  in  insolvency,  appointment  of. 
See  Bankruptcy  and  Insolvency,  VII,  1. 

Attorney,  appointment  of.  See  Estates  of 
Deceased  Persons,  IV,  1. 

Attorney,  appointment  of  by  guardian. 
See  Guardian  and  Ward,  IV. 

Elisor,  appointment  of.  See  Jury  and 
Jurors,  III. 

Executor  or  administrator,  appointment 
of.    See  Executors  and  Administrators,  I. 

Guardian  ad  litem,  appointment  of.  See 
Guardians  ad  Litem. 

Guardians,  appointment  of.  See  Guar- 
dian and  Ward,  I. 

Justice,  appointment  of.  See  Justices  of 
the  Peace,  V. 

Receivers,  appointment  of.    See  Receivers. 

Substituted  trustee,  appointment,  of,  evi- 
dence of.    See  Trust  Deeds,  8. 


APPORTIONMENT. 

Assessment,  apportionment  of.  See 
Streets.  XI,  4. 

Assessment  by  reclamation  district,  ap- 
portioning to  benefits.  See  Swamp  and 
Overflowed  Lands,  II,  4,  c. 


Railroad  taxes,  apportionment  of.  See 
Taxation,  III. 

Reward  is  not  apportionable.  See  Re- 
wards, 6. 

Taxes,  apportionment  of  on  division  of 
county.    See  Counties,  6  et  seq. 

Water,  apportionment  of  among  successive 
owners.    See  Watercourses,  VI. 

APPRAISEMENT. 

Failure  of  executor  to  appraise  mortgaged 
property  when  not  negligence.  See  Execu- 
tors and  Administrators.  49. 

Failure  of  property  to  bring  appraised 
value.    See  Mortgages,  167. 

APPROPRIATION. 

Of  water,  questions  relating  to.  See 
Watercourses,  VI. 

Of  water  by  water  company.  See  Water 
Companies,  II. 

Water,  appropriation  of.  See  Irrigation 
Companies,  I. 

APPROPRIATIONS. 
Legislative.    See  Board  of  Examiners. 

APPROVAL. 
Statutes,  approval  of.    See  Statutes,  I. 

APPURTENANCES. 

Easements.    See  Basements. 

Covenant  against  encumbrances  Is  per- 
sonal and  not  appurtenant  to  the  land.  See 
Mortgages,  66. 

Water  rights,  pass  as,  when.  See  Water- 
courses, 6. 

Water  right  passes  on  division  of  land. 
See  Watercourses,  88. 

Well  passes  with  land  when.  See  Hus- 
band and  Wife,  24. 

ARBITRATION. 

Agreement  in  policy  for  arbitration.  See 
Insurance,  I,  5. 

Arbitration  binding  on  party,  what  is  not. 
See  Benevolent  Societies,  16. 

ARCHITECTS. 

1.  In  an  action  by  architects  to  recover  the 
alleged  reasonable  value  of  services  per- 
formed, evidence  as  to  the  customary 
charges  of  architects  for  similar  services  Is 
admissible  to  prove  the  value  of  the  plain- 
tiff's services;  and  although  upon  the  cross- 
examination  of  the  plaintiff's  witnesses,  and 
on  the  direct  examination  of  his  own  wit- 
nesses, the  defendant  brought  out  the  fact 
that  the  customary  rates  of  charges  made  by 
architects  originated  in,  and  conformed  to, 
a  rule  established  by  an  association  of  archi- 
tects, which  rule  as  such  was  not  binding 
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upon  the  defendant,  such  fact  does  not  ren- 
der the  evidence  of  the  plaintiff  incompetent, 
and  the  action  of  the  trial  court  in  admitting 
the  evidence  as  to  the  customary  charges, 
upon  behalf  of  the  plaintiff,  and  in  refusing 
to  strike  It  out  after  the  defendants  had 
proved  the  rule  of  architects,  is  not  errone- 
ous.   iLaver  v.  Hotaling,  115  Cal.  613.) 

2.  In  an  action  to  recover  the  reasonable 
value  of  services  rendered  by  an  architect 
in  drawing  and  preparing  plans  and  specifi- 
cations for  buildings  proposed  to  be  erected 
by  the  defendant,  after  evidence  of  value 
has  been  given  by  expert  witnesses,  it  is 
error  for  the  court  to  exclude  evidence  of- 
fered by  the  defendant  as  to  the  length  of 
ttae  it  would  take  to  draw  the  plans  and 
specifications.  In  such  a  case,  the  jury,  or 
court  sitting  as  &  Jury,  is  not  concluded  by 
the  testimony  of  the  experts,  or  their  esti- 
mates of  value.  (Ehlers  v.  Wannack  Broth- 
ers, 118  CaL  310.) 

3.  Where  the  complaint  contains  apt  alle- 
gations of  the  reasonable  value  of  the  ser- 
vices rendered,  and  In  addition  alleges  a  spe- 
cial contract  of  employment,  the  failure  to 
prove  such  special  contract,  and  the  finding 
of  the  court  against  the  same,  does  not  con- 
stitute a  fatal  variance.  (Ehlers  v.  Wan- 
nack Bros.,  118  Gal.  310.) 

4.  An  answer  in  such  action  setting  up  an 
agreement  that  the  services  were  not  to  be 
paid  for  unless  the  defendants  were  able  to 
secure  a  liquor  license  for  the  sale  of  liquor 
in  the  buildings,  and  their  inability  to  secure 
the  same,  constitutes  a  defense,  necessitating 
a  finding  thereon.  And  a  mere  finding  that 
there  was  no  agreement  as  to  the  amount 
to  be  paid  for  the  services  is  insufficient. 
(Ehlers  v.  Wannack  Bros.,  118  Cal.  310.) 

Enjoining  erection  of  building,  architect  is 
not  a  necessary  party.    See  Buildings. 

Action  for  reasonable  value  of  services, 
when  barred.  See  Statute  of  Limitations,  9, 
lO. 

Members  of  society  may  agree  In  advance 
U>  arbitration.    See  Benevolent  Societies,  20. 

Opinion  of  is  admissible  when.  See  Party- 
Walls.  3. 

Subcontract  in  favor  of  architect  attached 
to  original  contract,  effect  of.  See  Mechan- 
ics' Liens.  18. 


ARGUMENTS. 
See-  Criminal  Law,  IX,  7. 

Appeal,  arguments  on.    See  Appeals,  XI,  1. 

Failure  to  file  points  and  authorities,  dis- 
missal of  appeal.    See  Appeals,  IX,  4. 

Reading  law  books  to  jury.  See  Pleading 
and  Practice.  58. 

District  attorney,  what  insinuations  are 
improper.    See  Witnesses,  25. 

Cost  of  printing  points.  See  Mortgages, 
166. 

ARGUMENTATIVE. 

Instruction.     See  Instructions,  IV. 
Pleadings.    See  Payment.  17;  Pleading  and 
Practice,  I,  2. 


Statement  of  grounds  of  opinion.    See  Evi- 
dence, 27. 


ARMY  AND  NAVY. 

Preference  of  ex-Union  soldiers.    See  Of- 
fices and  Officers,  IV. 


ARRAIGNMENT. 
See  Criminal  Law,  VIII. 

ARREST. 
See  Criminal  Law,  II. 

Ball.    See  Ball. 

Duty  of  police  officers  to  arrest.  See  Po- 
lice, 2. 

Passengers,  confinement  of.  See  Common 
Carriers,  II,  2. 

Without  a  warrant    See  Police,  2. 

Judgment,  arrest  of.  See  Criminal  Law, 
201. 

1.  An  affidavit  for  arrest  In  a  civil  action, 
stating  merely  that  the  defendant  had  ab- 
sented himself  from  his  place  of  business, 
had  given  directions  to  pack  the  goods  at 
his  place  of  business,  and  that  part  of  the 
goods  so  packed  were  removed  to  places  un- 
known to  the  plaintiff,  that  defendant  had 
received  a  large  sum  of  money  for  Insurance 
on  goods  destroyed  by  fire,  and  had  sought 
to  convert  bis  goods  by  auction  sales  Into 
cash,  and  was  possessed  of  a  large  sum  of 
money  In  cash,  and  was  concealing  himself, 
that  plaintiff  had  sought  him  and  could  not 
find  him,  and  that  he  Intended  to.  and  if  not 
prevented  by  the  court  would,  escape  from 
the  state  of  California  with  said  money,  and 
thus  defraud  and  cheat  plaintiff,  does  not 
state  jurisdictional  facts  sufficient  to  justify 
an  arrest,  either  upon  the  ground  that  de- 
fendant was  about  to  depart  from  the  state 
with  intent  to  defraud  his  creditors,  or  upon 
the  ground  that  he  had  removed  or  disposed 
of  his  property,  or  was  about  to  do  so,  with 
intent  to  defraud  his  creditors.  (Ex  parte 
Fkumoto,  120  Cal.  316.) 

2.  The  jntent  of  the  debtor  to  defraud 
his  creditors  must  distinctly  appear;  and  the 
statement  that  defendant  "will  escape  from 
the  state,"  and  thus  "defraud  and  cheat  the 
plaintiff,"  is  not  the  equivalent  of  the  statu- 
tory requirement  that  he  "Is  about  to  depart 
from  the  state  with  Intent  to  defraud  his 
creditors."  When  the  language  of  such  a 
statute  is  departed  from,  the  party  must,  at 
his  peril,  employ  words  of  equivalent  import 
and  a  failure  in  this  respect  is  fatal.  (Ex 
parte  Fkumoto,  120  Cal.  316.) 

3.  The  statement  that  the  defendant  "will 
escape  from  the  state,"  etc.,  is  the  mere 
statement  of  the  conclusion  or  belief  of  the 
affiant,  and  without  the  statement  of  the 
facts  from  which  such  conclusion  is  drawn, 
or  upon  which  the  belief  Is  founded,  is  not 
evidence  upon  which  the  court  is  at  liberty 
to  act  in  such  a  case.  (Ex  parte  Fkumoto, 
120  Cal.  316.) 
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4.  An  affidavit  for  arrest  on  the  ground 
that  defendant  has  removed  or  disposed  of 
his  property,  or  1b  about  to  do  so  with  the 
intent  to  defraud  his  creditors  must  not 
merely  assert  fraudulent  intent  in  general 
terms,  but  must  state  specific  facts,  from 
which  the  court  may  deduce  the  Intent  to 
defraud;  and  it  must  further  show  that  the 
defendant  was  taking,  or  was  attempting  to 
take,  the  property  without  the  reach  of  the 
process  or  jurisdiction  of  the  court  either 
territorially,  or  by  concealing  or  disposing 
of  them  where  they  cannot  be- subjected  to 
attachment;  and  where  the  affidavit  neither 
proves  a  fraudulent  intent,  nor  necessarily 
shows  a  removal  of  the  property  beyond  the 
reach  of  an  attachment,  It  is  insufficient. 
(Ex  parte  Fkumoto,  120  Cal.  310.) 

5.  Statements  of  fact  in  an  affidavit  for 
arrest,  made  upon  information  and  belief, 
or  which  are  of  a  character  that  they  could 
only  be  so  made,  without  stating  the  facts 
upon  which  such  information  and  belief  are 
founded,  are  fatally  defective.  (Ex  parte 
Fkumoto,  120  Cal.  316.) 

6.  The  question  raised,  but  not  decided, 
whether  an  affidavit  for  arrest  must  state  the 
cause  of  action  in  express  terms,  or  whether 
It  may  refer  to  and  make  the  verified  com- 
plaint a  part  of  the  affidavit  (Ex  parte 
Fkumoto,  120  Cal.  316.) 


to  vex,  injure,  or  annoy  him/'  then  the  jury, 
"in  fixing  the  damages,  should  not  be  coa- 
flned  to  the  actual  damage  sustained."  but 
might  give  exemplary  damages  in  addition 
thereto,  is  erroneous,  as  stating  in  effect  that 
if  a  battery  was  committed  at  all,  the  jury 
should  award  punitory  damages,  regardless 
of  any  malicious  intent  in  the  mind  of  the 
defendant.  (Badostain  v.  Graslde,  115  Cal. 
425.) 

3.  Upon  the  facts  here  appearing  the  court 
should  have  instructed  the  jury  that  the 
presence  or  absence  of  a  malicious  Intent  in 
the  mind  of  the  defendant  was  a  qnestion 
of  fact  to  be  determined  by  them  from  the 
evidence;  that  they  might  allow  punitive 
damages  If  they  believed  from  the  evidence 
that  such  intent  existed;  but  that,  if  the  bat- 
tery was  the  consequence  of  a  sudden  heat 
resulting  from  provocation  first  offered  by 
the  plaintiff,  and  not  of  a  design  for  his  in- 
jury deliberately  formed  by  the  defendant, 
and  that  the  force  used  was  not  so  dispropor- 
tionate to  the  provocation  as  to  repel  the  In- 
ference that  it  was  induced  thereby,  then  no 
exemplary  damages  should  be  included  in 
their  verdict  (Badostain  v.  Graslde,  115 
Cal.  425.) 

ASSEMBLY. 
See  Legislature. 


ARSON. 
See  Criminal  Law,  X,  2. 

ARTICLES. 

Of  partnership,  construction  of.  See  Part- 
nership, 42  et  seq. 

Of  incorporation,  filing  and  amendment  of. 
See  Corporations,  I. 

ASSAULT  AND  BATTERY. 
See  Trespass. 

With  deadly  weapon.  See  Criminal  Law, 
XI,  3. 

To  murder.    See  Criminal  Law,  XI,  3. 

Right  of  defense  against  See  Criminal 
Law,  X,  16,  b. 

Action  for  malicious  prosecution,  what 
circumstances  inadmissible.  See  Malicious 
Prosecution,  12. 

1.  In  an  action  for  damages  for  assault 
and  battery,  where  it  appears  that  the  as- 
sault was  occasioned  by  a  controversy  about 
a  disputed  item  of  an  account  between  the 
plaintiff  and  defendant  evidence  of  an  agree- 
ment made  long  prior  to  the  assault,  which 
involved  the  merits  of  the  disputed  item,  is 
not  relevant  and  Its  admission  by  the  court 
Is  error.  (Badostain  v.  Grazide.  115  Cal. 
425.) 

2.  An  instruction  in  an  action  for  damages 
for  assault  and  battery  that,  "if  defendant 
wrongfully  used  force  and  violence  upon  the 
person  of  plaintiff  in  a  malicious  manner, 
that  is,  in  a  manner  that  showed  he  intended 


ASSESSMENTS. 
See  Corporations,  V,  8. 

Benefit  societies,  assessment  by.  See 
Benevolent  Societies,  II, 

Irrigation  districts,  assessments  in.  See 
Irrigation  Districts,  VII. 

Mortgaged  property,  assessments  on.  See 
Mortgages.  XIIL 

Of  property.    See  Taxation,  II. 

Reclamation  districts,  assessment  by.  See 
Swamp  and  Overflowed  Lands,  II,  4. 

Street  assessments.    See  Streets,  XL 

Levy  of  as  an  acceptance.  See  Contracts, 
36. 

Presumed  to  be  in  proportion  to  benefit 
See  Municipal  Corporations,  49. 

For  sewers.  See  Municipal  Corporations, 
40  et  seq. 

ASSESSORS. 

See  Taxation. 

Liability  of  and  accusation  against.  See 
Taxation,  XV. 

ASSETS. 

Corporation,  purchase  of  assets  of.  See 
Corporations,  XI. 

Collection  of.  See  Executors  and  Adminis- 
trators, VI,  3. 

Marshaling  of.    See  Marshaling  of  Assets. 

ASSIGNEES. 

Insolvency,  assignees  in,  questions  relat- 
ing to.    See  Bankruptcy  and  Insolvency,  VII. 

Election  of  by  creditors.  See  Assignment 
for  the  Benefit  of  Creditors,  4. 


ASSIGNMENTS— ASSIGNMENTS  OP  CONTRACTS. 
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ASSIGNMENTS. 

See  Assignments   for  the   Benefit  of  Cred- 
itors; Assignments  of  Contracts. 

ASSIGNMENTS  FOR  TttE  BENEFIT  OP 

CREDITORS. 

Trust  for  creditors,  rights  of  brokers.  See 
Brokers. 

Void,  judgment  creditor  may  file  creditor's 
bill  to  set  aside.    See  Equity,  8. 

Assignee  of  Insolvent  corporation  may 
sve  to  set  aside  fraudulent  conveyance.  See 
Fraudulent  Conveyances,  18. 

Assignee  may  set  aside  fraudulent  trans- 
fer.   See  Fraudulent  Conveyances,  9,  10. 

1.  Where  the  court  finds  facts  showing 
that  an  attempted  assignment  was  made  for 
the  benefit  of  part  of  the  creditors  of  a  debt- 
or, and  is  void  under  the  statute  governing 
assignment  for  the  benefit  of  creditors,  the 
question  of  the  consideration  of  the  assign- 
ment is  immaterial,  and  no  finding  need  be 
made  thereon.  (Rapp  v.  Whittler,  113  Cal. 
429.) 

2.  Where  a  debtor,  upon  settlement  with 
his  creditors,  and  in  consideration  of  a  re- 
lease of  their  claims,  made  an  absolute  as- 
signment of  his  property  to  a  person  repre- 
senting the  board  of  trade,  the  transaction, 
as  between  the  parties,  Is  not  an  assignment 
for  the  benefit  of  creditors,  but  an  absolute 
sale,  which  passes  an  unimpeachable  title 
for  a  valuable  consideration,  which  the  as- 
signee can  convey  to  a  subsequent  purchaser 
of  the  property  for  value.  (Levy  v.  Scott,  115 
Cal.  39.) 

3.  Where  the  validity  of  a  transfer  to  a 
representative  of  the  board  of  trade  is  in- 
volved, the  court  should  admit  evidence  to 
explain  the  custom  of  the  board  of  trade  in 
demanding  indorsed  notes,  and  all  matters 
connected  with  the  purchase  of  the  property, 
and  payment  therefor.  (Levy  v.  Scott,  115 
Cal.  39.) 

4.  At  a  meeting  of  creditors  for  the  elec- 
tion of  an  assignee  under  an  assignment  for 
the  benefit  of  creditors  held  in  pursuance  of 
the  provisions  of  section  3449  of  the  Civil 
Code,  as  amended  in  1895,  providing  that  "a 
majority  in  amount  of  demands  present  or 
represented  by  proxy  shall  control  all  ques- 
tions and  decisions,"  no  assignee  can  be 
elected  who  does  not  receive  such  a  majority, 
and  the  claims  of  creditors  present  and  fail- 
ing to  vote  must  be  counted  against  the  per- 
son receiving  the  highest  number  of  votes  in 
determining  whether  he  has  received  a  ma- 
jority.   (Menke  v.  Lyndon,  124  Cal.  160.) 

5.  A  power  of  attorney  from  a  foreign 
creditor  authorizing  an  agent  in  this  state  to 
protect  in  every  respect  the  interests  of  the 
creditor  in  all  parts  of  the  United  States,  and 
to  act  in  his  name  for  that  purpose,  to  col- 
lect debts,  bring  actions,  and  do  everything 
necessary  with  reference  to  claims  in  dispute, 
entitles  the  agent  to  represent  the  claim  of 
svch  creditor  by  proxy  in  the  election  of  an 
assignee  for  benefit  of  creditors;  and  such 
agent  may  make  a  statement  under  oath  as 
to  the  amount  of  the  demand  represented  by 
him,  which  the  sheriff  must  accept  as  cor- 


rect for  the  purpose  of  voting.    (Menke  v. 
Lyndon,  124  Cal.  160.) 

6.  The  complaint  of  the  creditor  seeking 
an  injunction  to  prevent  a  sheriff  delivering 
the  property  to  an  assignee  need  not  allege 
that  the  action  is  prosecuted  for  the  benefit 
of  all  the  creditors.  (Menke  v.  Lyndon,  124 
Cal.  160.) 


ASSIGNMENTS  OF  CONTRACTS. 

See  Assignments  for  the  Benefit  of  Cred- 
itors. 

Abandonment  of  contract,  effect  of  on  as- 
signee.   See  Contracts,  VIII,  2. 

Assignee  is  real  party  in  interest.  See 
Mortgages,  101. 

Action  lies  by  assignee  where  others  are 
real  parties  in  interest.  See  Corporations, 
28. 

Assignees  of  creditors,  rights  where  prop- 
erty pledged.    See  Pledges,  II. 

Assignee  of  sole  devisee  and  executor, 
right  of  to  letters.  See  Executors  and  Ad- 
ministrators, 11*       i 

Assignment  of  the  debt  passes  the  mort- 
gage.   See  Mortgages,  12. 

Assignment  of  notes  or  transfer  of  prop- 
erty as  collateral.    See  Mortgages,  XIX,  7. 

Collection,  assignment  of  claim  for.  See 
Agency,  II,  2. 

Collection,  assignee  for.  what  questions  im- 
proper.   See  Mortgages,  100. 

Complaint  by  assignee  failing  to  allege 
continued  ownership  of  claims.  See  Cor- 
porations, 80. 

Demand  under  street  assessment,  assign- 
ment of.    See  Streets,  XI,  8. 

Distribution  to  assignee  of  heir.  See  Es- 
tates of  Deceased  Persons,  VIII.  4. 

Firm,  assignee  of,  may  sue  although  certif- 
icate of  partnership  not  filed.  See  Partner- 
ship, 25. 

Franchise,  assignability  of.  See  Water 
Companies,  11. 

Franchise,  assignee  of  ferry  need  not  al- 
lege consent  of  supervisors.    See  Ferries,  2. 

Franchise,  toll  road,  ratification  of  assign- 
ment, what  is.    See  Tolls,  5. 

Fraud,  action  for.  is  not  assignable.  See 
Fraud,  15. 

Garnishment  by  one  claiming  he  had  gar- 
nished debt  assigned  to  plaintiff.  See  Inter- 
vention, 2. 

Judgments,  assignment  of.  See  Judg- 
ments, XII. 

Lessee,  assignment  by.  See  Landlord  and 
Tenant,  IV. 

Liability  of  assignee  of  vendee  for  price. 
See  Vendor  and  Vendee.  VI,  4. 

Mortgage,  assignee  of  unrecorded  assign- 
ment of,  is  bound  by  decree.  See  Mortgages, 
102. 

Notes  or  mortgages,  assignment  of.  See 
Mortgages,  XI. 

Payment  made  after  constructive  notice  of 
assignment.    See  Mortgages,  39.  40. 

Power  to  collect  does  not  cover  power  to 
assign  for  collection.    See  Corporations,  127. 

Procedure  on  actions  by  assignee  of  con- 
tractor where  suits  to  foreclose  liens  pend- 
ing.   See  Mechanics'  Liens,  X. 
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Provisions  against  assignments  In  trusts. 
See  Trusts  and  Trustees,  IV. 

Stock,  assignment  of,  what  Is  not.  See 
Building  Associations,  2. 

Subcontractor,  assignee  of,  of  reserved  per- 
centage.   See  Contracts,  VIII,  2. 

Vendee,  assignees  of,  rights  of  In  action  to 
foreclose  rights  of  vendee.  See  Vendor  and 
Vendee,  65. 

Vendor,  assignment  of  interest  of.  See 
Vendor  and  Vendee,  33  et  seq. 

Water  companies,  assignments!  by.  See 
Water  Companies,  IV. 

1.  An  assignment  of  a  cause  of  action  to 
recover  the  amount  of  a  deposit  in  a  bank, 
or  the  proportionate  share  thereof  against 
the  stockholders  respectively,  need  not  be  In 
writing;  and  an  assignment  thereof  may  be 
made  by  an  agent  acting  in  the  name  of  the 
principal  upon  verbal  authority.  (Dingley  v. 
McDonald.  124  Cal.  90.) 

2.  To  complete  the  assignment  of  accounts 
and  bills  receivable  as  against  the  debtors, 
and  in  order  to  protect  the  prior  assignee  as 
against  a  subsequent  assignee  of  the  same 
accounts  and  bills,  for  value,  without  notice 
of  the  rights  of  the  prior  assignee,  he  must 
give  notice  of  his  assignment  to  the  debtors 
owing  the  accounts  and  bills;  and  as  be- 
tween successive  assignees  thereof,  he  will 
have  the  preference  who  first  gives  notice  to 
the  debtors,  even  if  he  be  a  subsequent  as- 
signee, provided  at  the  time  of  taking  the 
subsequent  assignment  he  had  no  notice  of 
the  prior  assignment.  (Graham  Paper  Co. 
v.  Pembroke,  124  Cal.  117.) 

3.  Where  the  prior  assignee  was  a  credit- 
or of  the  assignor  endeavoring  to  obtain  se- 
curity for  his  claim,  and  left  the  accounts 
and  bills  In  the  possession  of  the  assignor 
as  his  agent  for  collection,  without  any  no- 
tice of  the  assignment  to  the  debtors,  and 
possession  of  the  accounts  and  bills  was  de- 
livered to  a  subsequent  bona  fide  purchaser 
thereof  from  the  assignor,  without  notice  of 
the  prior  assignment,  who  immediately  noti- 
fied the  debtors  of  his  assignment,  such  bona 
fide  purchaser  is  protected  against  the  prior 
assignee.  (Graham  Paper  Co.  v.  Pembroke, 
124  Cal.  117.) 

4.  The  court  cannot  make  an  order  for  an 
accounting  against  the  assignor  in  favor  of 
the  prior  assignee,  in  the  absence  of  evidence 
that  the  assignor  had  made  collections  as  the 
agent  of  such  assignee.  (Graham  Paper  Co. 
v.  Pembroke,  124  Cal.  117.) 

5.  Where  the  owner  of  personal  property 
has  made  a  conditional  sale  thereof,  reserv- 
ing the  title  in  himself,  until  full  payment  of 
the  purchase  money,  for  which  he  has  re- 
ceived a  note,  a  mere  assignment  of  the  con- 
tract of  sale  to  a  trust  company,  with  power 
to  fulfill  the  contract,  and  to  collect  all 
money  thereon,  without  making  to  It  any 
transfer  of  the  note,  or  any  bill  of  sale  of 
the  property,  is  in  the  nature  of  a  power  of 
attorney,  and  does  not  pass  title  of  the  prop- 
erty to  the  trust  company,  or  authorize  it 
to  sell  or  transfer  the  property  to  a  third 
person,  and  such  third  person  is  not  a  party 
or  privy  to  the  contract  of  sale,  but  is  a 
stranger  thereto*  (Dunn  v.  Price,  112  Cal. 
46.) 


6.  Where,  after  the  bringing  of  an  action 
for  damage  for  breach  of  a  contract  for  the 
sale  and  delivery  of  particular  kinds  of 
orange  trees,  an  assignment  was  made  by 
the  plaintiff  to  his  wife  of  all  his  right  and 
interest  in  the  contract,  just  prior  to  plain- 
tiff's decease,  and  the  assignee  having  been 
substituted  as  such,  and  not  as  the  personal 
representative  of  the  deceased,  filed  a  sup- 
plemental complaint  by  leave  of  the  court, 
alleging  the  assignment,  and  the  death  of 
the  plaintiff,  the  defendant  has  the  right 
specifically  to  deny  the  allegations  of  the 
supplemental  complaint,  and  the  assignee 
cannot  recover,  as  against  such  denial,  with- 
out proof  of  the  assignment.  (Ford  v.  Bush- 
ard,  116  Cal.  273.) 

7.  The  assignee  of  a  written  promise  to 
pay  money  for  goods  sold  Is  entitled  to  sue 
upon  It,  as  the  real  party  In  interest,  within 
the  meaning  of  section  367  of  the  Code  of 
Civil  Procedure.  (Quan  Wye  v.  Chin  Lin 
Hee,  123  Cal.  185.) 

8.  An  assignee  of  a  written  Instrument  for 
the  payment  of  money  to  a  partnership  by 
its  firm  name,  though  fictitious,  may  sue 
upon  it,  without  regard  to  the  right  of  the 
partnership  to  sue  thereupon.  (Quan  Wye  v. 
Chin  Lin  Hee.  123  Cal.  185.) 

9.  When  the  pleadings  admit  the  assign- 
ment of  the  contract,  no  evidence  or  finding 
upon  it  is  necessary.  (McDonald  v.  Poole, 
113  Cal.  437.) 

ASSISTANCE. 

Writs  of.  See  Ejectment,  V;  Writs  of  As- 
sistance. 

ASSOCIATIONS. 

Life  insurance  associations.  See  Insur- 
ance, III. 

Building  associations.  See  Building  Asso- 
ciations. 

ASSUMPSIT. 

I.  When  Lies. 

1.  For  Money  Had  and  Received. 

2.  For  Money  Paid  or  Deposited. 

3.  For  Services. 

II.  Common  Counts,  Use  of. 

Interest  not  allowed  In  assumpsit  on  im- 
plied contract  for  services.    See  Interest,  5. 

Prior  tort  of  state  cannot  be  waived  and 
assumpsit  brought.    See  State,  2. 

Goods  furnished,  bill  of  particulars  in  ac- 
tion for.    See  Bills  of  Particulars. 


I.  When  Lies. 
1.  For  Money  Had  and  Received. 

One  county  may  maintain  an  action  for 
money  had  and  received  against  another 
county.    See  Counties,  12. 

Action  for  money  had  and  received  for 
proportion  of  taxes  due  on  division  of 
county.    See  Counties,  10. 

Money  had  and  received  lies  under  agree- 
ment executed  in  tripartite,  when.  See  Con- 
tracts, 49. 
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Money  had  and  received,  action  for,  iies 
for  money  loaned  infant,  when.  See  In- 
fancy, 1. 

1.  Where  money  is  received  by  one  party 
which  belongs  to  another,  the  law  implies  a 
promise  on  the  part  of  the  receiver  to  pay 
it  over,  and  the  party  entitled  to  it  may 
maintain  an  action  for  its  recovery.  (County 
of  Colusa  v.  County  of  Glenn,  124  Cal.  498.) 

2.  The  common  counts  in  assumpsit  may 
he  used  in  this  state,  and  in  the  absence  of 
a  special  demurrer,  the  common  counts  for 
money  had  and  received  will  lie  to  recover 
money  obtained  by  false  and  fraudulent 
representations,  and  the  proof  may  be  made 
at  the  trial  that  it  was  so  obtained,  without 
any  special  pleading  of  the  facts  constitut- 
ing the  fraud,  though  such  pleading  must 
fall  before  a  special  demurrer.  (Minor  v. 
Baldridge,  123  Cal.  187.) 

3.  An  action  for  money  had  and  received 
will  lie  to  recover  back  money  paid  under  a 
conditional  contract  for  subscription  to  rail- 
road stock,  on  condition  that  a  railroad 
should  be  constructed  up  the  river,  on  which 
plaintiff's  sawmill  was  situated,  and  that 
the  railroad  company  would  buy  lumber 
from  such  mill,  where  it  appears  that  the 
money  was  obtained  under  a  false  represen- 
tation that  the  condition  had  been  complied 
with  as  to  the  location  of  the  railroad,  and 
that  the  corporation  would  at  once  order  a 
large  amount  of  lumber.  (Minor  v.  Bal- 
dridge, 123  Cal.  187.) 

4.  Such  action  is  not  based  upon  the 
breach  of  contract,  but  is  based  upon  the 
theory  that  the  money  was  obtained  under 
a  false  representation  that  it  had  become 
due  under  the  contract  by  the  performance 
of  the  condition  precedent  by  the  railroad 
company;  and  it  Is  not  necessary  to  effect  a 
rescission  of  the  contract  in  order  to  main- 
tain the  action.  (Minor  v.  Baldridge,  123 
Cal.  187.) 

5.  The  contract  not  being  rescinded,  and 
being  still  in  force,  it  may  yet  be  performed 
by  the  corporation,  which  may  become  enti- 
tled to  demand  and  enforce  payment  from 
plaintiff.     (Minor  v.  Baldridge,  123  Cal.  187.) 

0.  The  agent  of  the  railroad  company  who 
made  the  misrepresentations,  cannot  be  held 
liable  in  an  action  for  money  had  and  re- 
ceived, if  no  money  was  in  fact  received  by 
him,  though  he  might  be  held  justly  liable 
with  the  principal  in  an  action  of  tort 
(Minor  v.  Baldridge,  123  Cal.  187.) 

2.  For  Money  Paid  or  Deposited. 

Action  by  vendee  to  recover  installments 
is  based  on  an  assumpsit.  See  Statute  of 
Limitations,  28. 

7.  A  count  of  a  complaint  averring  that 
the  defendant  is  indebted  to  the  plaintiff  in 
a  specified  sum  on  account  of  moneys  there- 
tofore, at  the  special  instance  and  request  of 
defendant,  paid,  laid  out,  expended,  loaned, 
and  advanced  to  and  Tor  the  defendant  by 
the  plaintiff,  and  that  defendant  had  not 
paid  the  plaintiff  any  part  or  portion  of  said 
sum,  is  not  subject  to  a  general  demurrer, 
nor  to  a  special  demurrer  for  ambiguity  or 
uncertainty  in  not  stating  when  the  cause 


of  action  accrued,  or  in  not  setting  forth  the 
items  of  the  account.  (Pleasant  v.  Samuel*, 
114  Cal.  34.) 

8.  While  the  common  counts  are  in  some 
cases  sufficient  under  the  code,  they  are  in- 
sufficient in  those  cases  where  they  were  in- 
sufficient under  the  old  system  of  pleading; 
and  an  action  of  assumpsit  for  money  depos- 
ited with  the  defendant  for  the  use  of  the 
plaintiff  will  not  lie  where  the  money  was 
deposited  by  way  of  pledge  as  security  for 
the  performance  of  a  special  contract  in  writ- 
ing, which  is  still  open  and  unexecuted  In 
part  and  not  rescinded  by  mutual  consent, 
but,  in  such  case,  it  Is  necessary  to  declare 
specially  upon  the  written  contract;  any 
modification  thereof  and  proof  of  such  spe- 
cial contract  under  the  common  count  Is  a 
material  variance,  and  a  motion  for  a  non- 
suit should  be  granted  therefor  upon  the 
ground  that  the  cause  of  action  alleged  in 
the  complaint  is  not  proved  and  that  the 
allegations  and  proofs  do  not  agree.  (Bar- 
rere  v.  Somps,  113  Cal.  97.) 

9.  It  Is  immaterial  whether  the  written 
contract  should  be  construed  as  one  of  em- 
ployment or  one  of  purchase  and  sale,  where 
the  money  sued  for  was  deposited  as  secur- 
ity for  the  performance  of  the  contract,  and 
was  applicable  to  whatever  relation  was  in 
fact  created  by  it,  end  covers  every  injury 
the  defendant  may  have  suffered  from  fail- 
ure of  the  plaintiff  to  perform  it.  (Barrere 
v.  Somps,  113  Cal.  97.) 


3.  For  Services. 

For  work  and  labor  where  party  to  con- 
tract fails  to  pay  Installments.  See  Con- 
tracts, 30  et  seq. 

10.  A  complaint  in  an  action  upon  a  claim 
against  the  estate  of  a  deceased  person,  al- 
leging as  the  basis  of  the  claim  that  the  de- 
cedent "was  at  the  time  of  his  death  in- 
debted to  the  plaintiff  in  the  sum  of  seven 
thousand  five  hundred  dollars  as  a  balance 
due  plaintiff  for  nursing,  boarding,  lodging, 
counseling,  advising  and  taking  care  of  the 
decedent  almost  continuously  from  the  twen- 
ty-sixth day  of  September,  1870,  down  to  the 
fourth  day  of  November,  1895/'  is  neither 
subject  to  a  general  demurrer  for  want  of 
facts  nor  to  a  special  demurrer  for  uncer- 
tainty. (McFarland  v.  Holcomb,  123  Cal.  84.) 

11.  A  complaint  which  shows  that  the 
plaintiff  rendered  services  to  the  defendant 
which  were  received  by  him  In  person,  and 
were  presumptively  at  his  request,  and  of 
which  he  has  enjoyed  the  benefit,  expresses 
a  consideration  from  which  a  promise  Is  im- 
plied in  law  to  give  compensation  therefor, 
and  states  facts  from  which  the  liability  of 
the  defendant  is  presumed,  and  is  good  as 
against  a  general  demurrer,  though  not  af- 
firmatively alleging  either  the  request  or  the 
promise.  (McFarland  v.  Holcomb,  123  Cal. 
84.) 

12.  A  complaint  upon  a  single  claim  for 
services  of  different  kinds  alleged  to  have 
been  rendered  to  a  deceased  person  "almost 
continuously"  between  certain  dates,  suffi- 
ciently shows  a  single  claim  therefor,  and  is 
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not  a  uniting  of  several  causes  of  action  for 
wkicfc  separate  compensation  should  be 
made,  or  subject  to  a  special  demurrer  for 
uncertainty  in  not  showing  how  much  ser- 
vices of  each  kind  were  rendered.  The  items 
of  the  claim  may  be  obtained  by  demanding 
a  bill  of  particulars,  under  section  454  of  the 
Code  of  Civil  Procedure.  (McFarland  v. 
Holcomb,  123  Cal.  84.) 

13.  The  complaint  is  not  demurrable  for 
uncertainty  or  ambiguity  because  not  stating 
the  times  at  which  the  services  were  ren- 
dered, or  when  the  Items  thereof  accrued, 
or  the  amounts  claimed  for  the  several  kinds 
of  services,  nor  because  it  cannot  be  deter- 
mined therefrom  what  part  of  the  claim  is 
barred  by  the  statute  of  limitations.  (Mc- 
Farland v.  Holcomb,  123  Cal.  84.) 


II.  Common  Counts.  Use  of. 

14.  The  common  counts  are  not  inconsist- 
ent with  the  provision  of  the  code  that  a  com- 
plaint roust  state  the  facts  constituting  the 
cause  of  action  in  ordinary  and  concise  lan- 
guage, and  may  be  used  to  state  a  cause  of 
action  under  the  code.  (Pleasant  v.  Sam- 
uels, 114  Cal.  34.) 

Common  counts  may  be  used  in  assumpsit 
for  money  had  and  received.    See  ante,  2. 

Common  counts,  whether  sufficient  ip  as- 
sumpsit for  money  deposited.    See  ante,  8. 


ASSUMPTION. 

Risks,    assumption    of.    See   Master  and 
Servant.  II,  2,  e. 


ASYLUMS. 
See  Orphan  Asylums. 
Orphan,  bequests  to.    See  Wills,  VI,  4. 

ATTACHMENTS. 

I.  Nature  of;  Bight  Depends  on  Statute. 
II.  Issuance  of  Writ;  Form  of;  Affidavit 
on;  Amendment 

III.  Bond  on  Attachment 

IV.  In  what  Cases  may  Issue. 

V.  What    may    be    Attached;    Claim    of 
Property. 

VI.  Lien  of;    Intervention  by  Subsequent 
Attachment  Lienor. 

VII.  Bonds  on  Release  of  Attachment;  Lia- 
bility of  Sureties;  Bedell  very  of 
Property. 

VIII.  Execution  Before  Sale;  Dissolution; 
Judgment  for  Defendant  and  Re- 
turn of  Property  or  Bond. 

IX.  Garnishment. 

Supplementary  proceedings.  See  Supple- 
mentary Proceedings. 

Successor  in  office  of  sheriff  completes  ex- 
ecution of.    See  Offices  and  Officers,  25. 

Liability  of  sheriff.    See  Sheriffs. 


Questions  relating  to,  how  presented  for 
review.    See  Appeals,  VII,  4. 

Effect  of  attachment  on  right  to  transfer. 
See  Trover,  2. 

Sale  of  property  after  attachment  See 
Trover.  2. 

Premature,  attachment,  when  is.  See 
Mortgages,  210. 

Malicious  attachment  liability  for.  See 
Malicious  Prosecution,  9. 

Malicious,  sufficiency  of  complaint  in  ac- 
tion for.    See  Malicious  Prosecution,  10. 

Notice  of  daim  for  wages  on.  See  Master 
and  Servant  60,  61. 

Pendency  of  attachment  suit  against  cor- 
poration no  defense  to  action  against  stock- 
holder.   See  Corporations,  40. 

Draft  attachment  of,  exonerates  collecting 
bank  from  negligence.  See  Banks  and 
Banking,  20. 

I.  Nature  of;  Right  Depends  on  Statute. 

1.  An  attachment  is  merely  a  creature  of 
statute,  and  its  existence  and  operation  in 
any  case  continue  no  longer  than  the  statute 
provides  It  may.  (Hamilton  v.  Bell,  123  Oal. 
03.) 


II.  Issuance  of  Writ;  Form  of;  Affidavit  on; 

Amendment. 

Writ  of  attachment  substantially  conforms 
to  amount  claimed  in  complaint  See  Ani- 
mals, 5. 

Act  giving  an  attachment  without  an  affi- 
davit is  not  void.    See  Animals,  2. 

2.  Upon  a  proper  construction  of  sections 
538  and  540  of  the  Code  of  Civil  Procedure, 
the  fact  that  the  affidavit  for  an  attachment 
states  an  amount  as  due  which  is  less  than 
the  demand  of  the  plaintiff  as  stated  and 
prayed  for  in  the  complaint,  and  that  the 
writ  is  issued  for  the  lesser  amount,  does 
not  render  the  writ  irregularly  issued.  It 
will  be  assumed  that  the  difference  is  the 
result  of  an  allowance  made  by  the  plaintiff 
for  any  possible  setoff  or  counterclaim  in  fa- 
vor of  the  defendant,  which  he  is  required 
to  deduct  under  section  538.  (De  Leonls  v. 
Etchepare,  120  Cal.  407.) 

3.  Section  558  of  the  Code  of  Civil  Pro- 
cedure, requiring  that  an  attachment  must 
be  discharged,  If  improperly  or  irregularly 
issued,  must  be  held  to  control  and  limit  the 
general  provisions  of  section  473  of  that 
code,  relative  to  the  amendment  of  pleadings 
or  proceedings  in  furtherance  of  Justice. 
Neither  an  affidavit  nor  an  undertaking  on 
attachment  is  amendable,  if  not  sufficient  to 
sustain  the  writ  (Tibbet  v.  Tom  Sue,  122 
Cal.  206.) 

4.  An  affidavit  for  attachment  must  truly 
state  what  the  statute  requires  to  be  stated, 
nor  can  a  false  or  defective  statement  in  the 
affidavit  be  supplied  by  an  amendment  of 
the  complaint;  and  where  the  affidavit  false- 
ly states  that  the  debt  has  not  been  secured 
by  any  mortgage,  lien,  or  pledge  of  personal 
property,  and  does  not  state  that  security 
had  been  given,  and  that  it  had  become  val- 
ueless, an  amended  complaint  setting  forth 
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an  assignment  of  stock  as  security  for  the 
debt  and  that  the  stock  bad  been  sold  pur- 
suant to  a  power  conferred,  and  the  pro- 
ceeds applied  to  the  debt,  cannot  supply  the 
place  of  an  affidavit  stating  the  facta,  and 
the  attachment  Is  properly  discharged.  (Fisk 
t.  French,  114  Cal.  400.) 

5.  A  statement  in  the  affidavit  for  attach- 
ment against  a  resident  debtor,  in  reference 
to  security  for  the  debt,  "that  the  same  has 
not  been  secured  by  any  mortgage  or  lien 
upon  real  or  personal  property,  or  any  pledge 
upon  personal  property/*  Is  not  rendered  in- 
sufficient because  the  words  of  the  statute, 
"pledge  of  personal  property,"  are  not  used 
therein,  the  intention  of  the  affiant  being 
plain,  and  the  declaration  that  he  has  no  lien 
upon  personal  property  being  a  sufficient 
negative  of  all  possibility  of  his  having  any 
pledge  of  personal  property.  (O'Conor  v. 
Witherby,  112  Cal  38.) 

6.  An  affidavit  for  attachment,  which  al- 
leges a  specific  Indebtedness  of  defendants 
to  the  plaintiff  in  a  principal  sum,  is  not  vi- 
tiated by  referring  to  "interest  and  attor- 
ney's fees,"  without  further  specification; 
but  Is  sufficient  to  sustain  the  attachment  at 
least  to  the  extent  of  the  principal  sum. 
<  Tibbet  v.  Tom  Sue.  122  Cal.  206.) 

7.  The  case  of  O'Conor  v.  Rourke,  108  Cal. 
173,  affirmed  as  to  the  sufficiency  of  an  affi- 
davit for  an  attachment  by  a  receiver  as  re- 
spects reference  to  the  title  of  the  action,  in 
the  statement  of  indebtedness  to  the  affiant, 
as  respects  the  statement  of  the  amount  of 
the  indebtedness,  and  variance  thereof  from 
the  complaint,  and,  also,  as  respects  the  con- 
junctive exclusion  of  setoffs  and  counter- 
claims.   (O'Conor  v.  Witherby.  112  Cal.  38.) 

8.  The  writ  of  attachment  should  not  be 
issued  for  an  amount  in  excess  of  the  de- 
mand set  forth  in  the  complaint;  but  it  may 
be  for  an  amount  less  than  the  demand  set 
forth  in  that  pleading.  (Tibbet  v.  Tom  Sue, 
122  Cal.  206.) 

9.  The  requirement  of  section  540  of  the 
Code  of  Civil  Procedure,  that  the  amount 
stated  In  the  writ  "must  be  stated  in  con- 
formity with  the  complaint"  does  not  neces- 
sitate that  the  amounts,  as  so  stated,  should 
be  identical.  (De  Leonis  v.  Etcbepare,  120 
Cal.  407.) 


III..  Bond  on  Attachment 

Act  allowing  attachment  without  bond  in 
suit  by  county  is  valid.    See  Licenses,  10. 

Judgment  of  nonsuit  releases  sureties,  al- 
though Judgment  reversed.    See  post,  28. 

Bond  on  attachment  is  not  amendable. 
See  ante.  3. 

10.  An  undertaking  on  attachment  for  a 
greater  sum  than  that  required  by  law  Is 
pot  objectionable.  (Wlgmore  v.  Buell,  122 
Cal  144.) 

11.  An  undertaking  on  attachment  is  In- 
sufficient to  sustain  the  writ,  if  the  affidavit 
of  the  sureties  omits  to  state  the  material 
tact  that  they  are  householders  or  freehold- 
era    (Tibbet  Y.  Tom  Sue,  122  OaL  200.) 


12.  A  writ  issued  upon  an  undertaking 
not  accompanied  by  an  affidavit  of  the  sure- 
ties, as  required  by  section  1057  of  the  Code 
of  Civil  Procedure,  Is  irregularly  and  im- 
properly issued,  and  must  be  discharged 
upon  application.  (Tibbet  v.  Tom  Sue,  122 
Cal.  206.) 


IV.  In  What  Cases  may  Issue. 

13.  It  Is  not  necessary  in  order  to  give  a 
right  of  attachment,  that  the  amount  in 
which  the  defendant  may  be  liable  should 
appear  upon  the  face  of  the  contract  or  In- 
strument by  or  from  which  the  liability  is 
to  be  determined.  (De  Leonis  v.  Etcbepare, 
120  Cal.  407.) 

14.  The  relation  between  a  principal  and 
agent  is  founded  in  contract,  and  the  law 
implies  a  promise  by  the  latter  to  pay  over 
moneys  received  by  him  to  the  principal 
upon  demand;  and  in  an  action  to  recover  a 
specific  amount,  based  upon  such  Implied 
promise,  an  attachment  may  Issue.  (De  Le- 
onis v.  Btchepaae,  120  Cal.  407.) 

15.  In  an  action  by  a  principal  against  his 
agent,  the  plaintiff's  right  to  an  attachment 
for  moneys  specifically  alleged  to  have  been 
received  by  the  agent,  and  for  which  Judg- 
ment is  demanded,  is  not  defeated  merely 
because  the  complaint  contains  a  further 
prayer  for  equitable  relief  for  an  accounting 
for  other  moneys  received  by  the  agent 
which  were  unknown  to  the  principal.  (De 
Leonis  v.  Etcbepare,  120  Cal.  407.) 

16.  An  attachment  may  issue  in  an  action 
to  recover  purchase  money  due  under  an 
executory  contract  for  the  sale  of  patent 
rights.  The  claim  therefor  is  not  secured 
by  a  vendor's  lien  upon  the  property  sold. 
as  no  such  lien  exists  under  an  executory 
contract  for  the  sale  of  personal  property, 
where  title  has  not  passed;  and  a  motion  to 
discharge  the  attachment  on  account  of  the 
alleged  existence  of  such  a  lien  is  properly 
denied.    (Bads  v.  Kessler,  121  Cal.  244.) 

17.  Where  property  pledged  as  security  for 
a  debt  has  been  sold  pursuant  to  the  author- 
ity given  by  the  pledgor  to  the  pledgee,  and 
the  net  proceeds  applied  upon  the  debt,  the 
security  has  become  valueless  as  a  security 
by  the  direction  and  authority  of  the  pledgor 
and  not  by  the  act  of  the  pledgee,  within  the 
meaning  of  Bectlon  537  of  the  Code  of  Civil 
Procedure,  and  an  attachment  will  lie  in  an 
action  to  recover  the  remainder  of  the  debt. 
(Williams  v.  Hahn.  113  Cal.  475.) 

18.  Upon  an  application  by  the  defendant 
for  the  discharge  of  an  attachment  upon  the 
ground  that  collateral  security  for  the  note 
in  suit  had  been  delivered  by  the  defendant 
to  the*  plaintiff,  with  the  note,  if  the  note 
does  not  purport  to  be  so  secured,  and  there 
is  no  direct  evidence  of  any  agreement  be- 
tween the  parties  that  it  should  be  so  se- 
cured, and  the  evidence  is  conflicting  as  to 
the  existence  of  such  security,  the  determin- 
ation of  the  court  in  denying  the  applica- 
tion is  not  open  to  review  upon  appeal. 
(Barrell  v.  Lake  View  Land  Co.,  122  Cal.  120.) 
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V.  What  may  be  Attached;  Claim  of  Prop- 
erty. 

Exemptions  from  attachment  See  Ex- 
emptions. 

Exemption  of  homesteads.  See  Home- 
steads, IV. 

Interest  of  widow  In  homestead  is  subject 
to  attachment    See  Homesteads,  20. 

Patent  right  is  not  subject  to  attachment 
See  Inventions. 

Interest  of  cropper  under  cropping  con- 
tract is  subject  of.    See  Croppers,  3,  4. 

Sale  without  change  of  possession  does  not 
affect  right  to  attachment    See  Croppers,  4. 

Increase  and  substitution  of  mortgaged 
personalty,  attachment  in  case  of.  See 
Mortgages,  203,  204. 

Property  fraudulently  conveyed.  See 
Fraudulent  Conveyances,  17. 

Attaching  creditor  levying  on  interest  of 
Individual  partner,  rights  of.  See  Partner- 
ship, 19  et  seq. 

Personalty  mortgaged  is  subject  to  attach- 
ment where  mortgage  not  recorded.  See 
Mortgages,  207. 

Right  to  attach  pledged  property.  See 
Pledges.  2,  3. 

Proceeds  of  property  subject  to  chattel 
mortgage,  attachment  of.  See  Mortgages, 
XIX,  7. 

19.  Property  of  a  defendant  charged  with 
murder,  the  custody  of  which  by  the  chief  of 
police  was  not  acquired  from  the  person  of 
the  defendant  and  had  no  connection  with 
the  cause  of  his  arrest,  but  was  acquired  by 
direction  of  the  defendant  and  with  his  con- 
sent from  the  cabin  occupied  by  the  defend- 
ant, and  the  production  of  which  upon  his 
trial  was  not  made,  and  was  not  necessary 
for  any  purpose,  is  held  by  the  chief  of  po- 
lice as  a  bailee  of  the  defendant,  and  is  not 
in  the  custody  of  the  law,  but  may  be 
reached  by  garnishment  (Coffee  v.  Haynes, 
124  Cal.  561.) 

20.  Where  facts  are  stated  in  a  complaint, 
showing  that  upon  notice  of  the  true  own- 
er's claim,  the  sheriff  refused  to  surrender  to 
plaintiff,  as  such  owner,  the  possession  of 
property  attached  in  the  hands  of  another 
person,  under  a  writ  of  attachment  against 
such  person,  the  complaint  states  a  cause  of 
action  for  the  recovery  of  the  value  of  the 
property  from  the  sheriff.  (G.  H.  Fuller 
Desk  Co.  v.  McDade,  113  Cal.  360.) 

21.  The  objection  that  facts  showing  a  re- 
fusal to  surrender  possession  after  notice  of 
plaintiff's  ownership  are  stated  by  way  of 
recital  rather  than  directly,  is  waived  by  the 
absence  of  a  special  demurrer  specifying 
that  fault,  and,  in  such  case,  the  complaint 
cannot  be  treated  as  bad  on  that  account. 
(6.  H.  Fuller  Desk  Co.  v.  McDade,  113  Cal. 
300.) 

22.  A  complaint  showing  refusal  of  the 
sheriff  to  surrender  possession  of  property 
attached  after  notice  of  plaintiffs  owner- 
ship is  not  bad  in  not  averring  a  demand  for 
the  property  in  the  manner  and  form  pre- 
scribed by  section  689  of  the  Code  of  Civil 
Procedure;  nor  does  the  fact  that  the  com- 
plaint is  against  the  sheriff  and  the  sureties 
on  his  official  bond  to  recover  the  value  of 


the  property  show  any  misjoinder  of  causes 
of  action  in  tort  against  the  sheriff,  and  con- 
tract of  the  sureties  on  his  official  bond.  (G. 
H.  Fuller  Desk  Co.  v.  McDade,  113  Cal.  360.) 


VI.  Lien  of;     Intervention    by    Subsequent 

Attachment  Lienor. 

Lien  for  rent  cannot  stand  as  against  at- 
tachment when.  See  Landlord  and  Tenant 
33. 

Priority  between  attachments  by  partner- 
ship and  separate  creditors.  See  Partner- 
ship, 22,  23. 

Attachment  takes  priority  over  mortgage, 
when.    See  Executions,  14. 

Receiver  cannot  maintain  replevin  for  at- 
tached property,  when.  See  Receivers,  II. 
20. 

23.  The  lien  of  an  attachment  on  real  es- 
tate is  not  merged  in  the  judgment  until  the 
latter  becomes  a  lien;  and  if  the  judgment 
has  not  been  docketed,  the  lien  of  the  attach- 
ment still  remains  upon  the  land.  (Wein- 
relch  v.  Hensley,  121  Cal.  647.) 

24.  Attachment  liens  created  upon  the  in- 
terest of  the  widow  in  lands  of  the  deceased 
husband,  before  the  rendering  of  a  judgment 
against  her  affirming  the  validity  of  a  recla- 
mation assessment  which  has  no  validity  as 
against  any  other  person,  are  superior  to 
that  determined  by  that  judgment,  and  are 
entitled  to  priority  of  payment  over  the  rec- 
lamation assessment  out  of  her  distributive 
share.    (Weinreich  v.  Hensley,  121  Cal.  647.) 

25.  A  subsequent  attachment  or  execution 
creditor  who  has  levied  upon  the  same  prop- 
erty attached  in  a  prior  action  may  inter- 
vene therein,  and  upon  a  proper  showing,  de- 
feat the  lien  of  the  prior  attachment.  (Mc- 
Eldowney  v.  Madden,  124  Cal.  108.) 

26.  When  such  an  Intervenor  alleges  facts 
showing  that  the  plaintiff  in  the  prior  at- 
tachment suit  has  no  cause  of  action  against 
the  defendant,  and  that  the  attachment 
therein  is  null  and  void,  that  the  property 
attached  is  insufficient  to  pay  the  interven- 
er's claim,  and  that  defendant  has  not  suffi- 
cient property  to  pay  both  the  intervenor 
and  the  plaintiff,  it  is  error  to  deny  the  right 
of  intervention.  (McEldowney  v.  Madden. 
124  Cal.  108.) 

Intervention  by  one  claiming  he  had  gar- 
nished debt  assigned  to  plaintiff.  See  Inter- 
vention, 2. 

VII.  Bond  on  Release  of  Attachment;    Lia- 

bility   of    Sureties;    Redelivery    of 
Property. 

Release  of  attachment  where  transfer 
made  as  security.    See  Pledges,  1. 

Duty  of  sheriff  to  deliver  undertaking  to 
defendant  where  judgment  rendered  agajnst 
plaintiff.    See  post,  VIII. 

27.  Under  a  bond  to  secure  the  release  of 
an  attachment  given  in  pursuance  of  section 
540  of  the  Code  of  Civil  Procedure,  and  re- 
citing that  in  consideration  of  such  release, 
the  sureties  "do  hereby  jointly  and  severally 
promise  and  undertake  in  the  sum  of  five 
hundred  dollars,  and  promise  that  in  case 
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the  plaintiff  recover  judgment  in  the  said 
action  the  defendant  will,  on  demand,  pay 
the  said  judgment  ....  or,  in  default 
thereof,  the  said  defendant  and  his  sureties 
will,  on  demand,  pay  to  the  said  plaintiff  the 
full  value  of  the  property  so  released,  not 
exceeding  the  sum  of  five  hundred  dollars," 
the  liability  of  the  sureties  is  limited  to  the 
value  of  the  property  released.  (Curtin  v. 
Harvey,  120  Cal.  620.) 

28.  An  attachment  te  dissolved  upon  the 
recovery  of  a  judgment  of  nonsuit  entered  in 
favor  of  the  defendant,  and  the  sureties  on  a 
bond  given  for  release  of  the  attached  prop- 
erty, and  for  the  redelivery  thereof,  are 
thereupon  discharged,  and  their  liability  is 
not  revived  or  affected  by  a  reversal  of  the 
judgment  of  nonsuit,  and  the  subsequent 
rendition  of  a  judgment  for  the  plaintiff. 
(Hamilton  v.  Bell,  123  Cal.  93.) 

29.  If  at  the  time  of  commencing  a  pro- 
ceeding in  insolvency  there  Is  no  attachment 
In  force  upon  which  the  proceeding  can  op- 
erate, an  attachment  against  the  insolvent 
debtor  having  been  previously  dissolved,  by 
a  bond  given  for  that  purpose,  the  liability 
of  the  sureties  on  such  bond  is  not  released 
or  affected  by  the  insolvency  proceeding. 
(Rosenthal  v.  Perkins,  123  Cal.  240.) 

30.  A  redelivery  bond  given  for  the  release 
of  property  attached,  conditioned  that  if 
plaintiff  recover  judgment  in  the  action,  the 
defendant  will,  on  demand,  redeliver  the  at- 
tached property  to  the  proper  officer,  or  that, 
in  default  thereof,  the  defendant  and  his 
sureties  will,  on  demand,  pay  the  value 
thereof,  not  exceeding  the  fixed  sum,  oper- 
ates to  release  the  property  from  the  attach- 
ment and  to  dissolve  the  attachment  as  to 
the  property  so  released,  and  upon  an  adju- 
dication of  the  insolvency  of  the  defendant, 
ate  ability  to  return  the  property  having 
ceased,  and  to  case  of  a  recovery  of  judg- 
ment by  the  plaintiff,  the  sureties  on  the 
bond  become  liable  to  an  action  by  him  for 
the  value  of  the  property.  (Rosenthal  v. 
Perkins,  123  Cal.  240.) 

31.  Where  the  goods  were  in  fact  released 
as  a  consequence  of  the  bond  being  given, 
and  the  undertaking  for  the  release  of  the 
attached  property  recited  that  it  was  given 
pursuant  to  an  order  of  the  court  requiring 
It  to  be  given,  and  the  officer  accepted  the 
bond  and  surrendered  the  property,  it  must 
be  presumed  that  an  order  discharging  the 
attachment  was  made  pursuant  to  sections 
554  and  555  of  the  Code  of  Civil  Procedure, 
and  that  the  officer  regularly  performed  his 
dnty  in  releasing  the  goods.  (Rosenthal  v. 
Perkins.  123  Cal.  240.) 

32.  Under  a  bond  given  for  the  release  of 
attached  property,  conditioned  that  if  plain- 
tiff recover  judgment,  defendant  will,  on  de- 
mand, redeliver  the  attached  property  to  the 
proper  officer,  to  be  applied  on  the  payment 
of  such  judgment,  or,  in  default  thereof,  the 
defendant  and  sureties  will,  on  demand,  pay 
to  plaintiff  the  full  value  of  the  property  re- 
leased, not  exceeding  the  amount  of  the 
bond,  the  liability  of  the  sureties  does  not 
■rite  until  a  demand  and  refusal  of  the  de- 
fendant to  redeliver  the  attached  property, 
and,  when  such  demand   and  refusal    has 


been  made,  a  further  demand  upon  the  ob- 
ligors of  the  bond  for  the  payment  of  the 
value  of  the  property  is  essential  to  a  right 
of  action  upon  the  bond;  but  where  the  lia- 
bility of  the  principal  and  sureties  is  by  the 
terms  of  the  bond  joint  and  several,  and  only 
the  sureties  are  sued  without  joining  the 
principal,  It  is  sufficient  to  make  demand  for 
the  payment  of  the  value  of  the  property 
upon  the  sureties  alone.  (Mullally  v.  Towns- 
end,  110  Cal.  47.) 

33.  If  the  judgment  recovered  by  the  plain- 
tiff is  less  than  the  value  of  the  property  at- 
tached as  fixed  in  the  bond  for  release,  and 
less  than  Its  admitted  value  at  the  time  of 
the  release,  the  payment  of  the  amount  of 
the  judgment  is  the  full  measure  of  the  ob- 
ligation of  the  sureties  upon  such  bond,  and 
a  demand  upon  them  "that  they  pay  to  the 
plaintiff  the  said  judgment"  is  a  specific  and 
sufficient  demand  to  charge  the  sureties, 
where  there  has  been  a  refusal  of  the  defend- 
ant to  redeliver  the  property.  (Mullally  v. 
Townsend,  119  Cal.  47.) 

34.  A  general  demand  upon  the  sureties  on 
the  bond  for  release  that  they  fulfill  their 
obligation,  as  expressed  in  their  undertaking, 
is  sufficient,  if  standing  alone,  to  charge 
them  with  their  obligation  to  satisfy  the 
judgment  against  the  defendant  when  it  is 
less  than  the  admitted  value  of  the  property 
at  the  time  of  the  release,  and  Is  not  Incon- 
sistent with  a  specific  demand  that  they 
should  pay  the  said  judgment,  but  requires 
the  same  thing  in  different  language.  (Mul- 
lally v.  Townsend,  119  Cal.  47.) 

35.  A  demand  need  not  be  made  upon  the 
Insolvent  debtor  for  the  return  of  the  prop- 
erty before  an  action  can  be  maintained 
against  the  sureties  on  his  bond  to  release 
attached  property.  (Rosenthal  v.  Perkins, 
123  Cal.  240.) 

36.  Denials  in  the  answer  of  the  sureties, 
made  to  allegations  in  the  complaint  in  ref- 
erence to  the  commencement  of  the  action 
and  the  attachment  of  the  property,  for  the 
release  of  which  their  bond  was  admitted  to 
have  been  given,  made  for  want  of  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief of  the  allegations  denied,  the  truth  of 
which  was  readily  ascertainable  from  the 
public  records,  and  was  indicated  by  the  af- 
firmative allegations  of  the  answer  to  be 
within  the  knowledge  or  information  of  the 
defendants,  are  insufficient  to  raise  an  issue, 
and  may  be  properly  stricken  out  or  disre- 
garded by  the  court.  (Mullally  v.  Towns- 
end,  119  Cal.  47.) 

37.  The  issuance  of  an  execution  against 
the  insolvent  debtor  is  not  a  condition  prece- 
dent to  an  action  on  the  undertaking  against 
the  sureties  on  the  bond  given  by  him  for 
the  redelivery  of  attached  property.  (Rosen- 
thal v.  Perkins,  123  Cal.  240.) 

38.  Where,  subsequently  to  the  release  of 
the  property  attached,  it  has  been  subjected 
by  the  defendant  to  a  chattel  mortgage  exe- 
cuted to  a  third  party,  the  plaintiff,  upon  the 
issuance  of  execution  with  instructions  to 
levy  upon  the  property  attached,  is  not 
bound  to  accept  the  property  burdened  with 
such  chattel  mortgage,  and  the  refusal  of  the 
defendant  and  the  chattel  mortgagee  to  de- 
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liver  the  property  to  the  sheriff,  upon  his  de- 
mand therefor,  otherwise  than  upon  the  pay- 
ment of  such  chattel  mortgage,  is  a  refusal 
to  redeliver  the  attached  property  to  the 
sheriff.    (MullaUy  v.  Townsend,  119  Cal.  47.) 

VIII.  Execution  Before  Sale;  Dissolution; 
Judgment  for  Defendant  and  Re- 
turn of  Property  or  Bond. 

Insolvency  proceedings,  effect  of,  on.  See 
Bankruptcy  and  Insolvency,  IV. 

Judgment  to  attachment  suit,  pleading  of. 
See  Judgments,  78. 

Order  discharging  writ  of  attachment  Is 
appealable.    See  Appeals,  41. 

39.  If  shares  of  stock  have  been  seized  and 
held  under  attachment,  to  satisfy  the  judg- 
ment, It  seems  that  no  levy  of  the  execu- 
tion, beyond  giving  notice  of  sale,  is  a  neces- 
sary step;  but,  at  all  events,  the  title  of  the 
purchaser  of  the  stock  is  not  affected  by  the 
failure  of  the  officer  to  show  that  he  levied 
before  selling.  (McFall  v.  Buckeye  Gran- 
ger's W,  Assn..  122  Gal.  468.) 

40.  The  sheriff,  upon  judgment  being  ren- 
dered against  the  plaintiff,  Is  bound  to  sur- 
render attached  property  to  the  defendant; 
and  Is  equally  bound  by  the  provisions  of 
section  553  of  the  Gode  of  Civil  Procedure, 
to  deliver  to  the  defendant  the  undertaking 
received  in  the  action  for  the  redelivery  of 
attached  property.  (Hamilton  v.  Bell,  123 
Gal.  93.) 

Insolvency  proceedings,  effect  of,  on  at- 
tachment.   See  ante,  29,  30. 

Recovery  of  judgment  of  nonsuit  dissolves 
attachment.    See  ante.  28. 


IX.  Garnishment. 

Garnishment    See  Garnishment. 
Garnishment  of  property  held  by  chief  of 
police.    See  ante,  19. 

41.  After  execution  unsatisfied  against  the 
judgment  debtor,  the  judgment  creditor 
may  bring  an  action  at  law  against  a  gar- 
nishee upon  whom  notice  was  served  under 
an  attachment  issued  in  the  action  before 
judgment;  and  it  is  not  necessary  before 
bringing  such  action  that  the  garnishee 
should  be  required  to  appear  and  answer,  or 
that  an  order  should  be  obtained  authoriz- 
ing the  action  against  the  garnishee;  and  no 
equitable  circumstance  need  be  shown  to  jus- 
tify the  suit,  which  is  upon  a  direct  liability 
of  the  garnishee  to  the  plaintiff  in  that  suit 
provided  for  in  section  544  of  the  Gode  of 
Givil  Procedure.  (Carter  v.  Los  Angeles  Nat. 
Bank,  116  OaL  370.) 

42.  No  statute  of  limitations  applies  to  the 
liability  created  by  the  garnishment;  though 
the  garnishee  may  plead  any  defense  which 
he  may  have  against  his  creditor,  or  that  the 
debt  of  that  attaching  creditor  has  been  sat- 
isfied, or  that  he  has  failed  to  recover  judg- 
ment, or  that  the  judgment  has  been  re- 
versed, or  has  been  barred;  and  any  other 
claimant  of  the  fund  in  the  hands  of  the 
garnishee  may  intervene  and  plead  the  lat- 
ter defenses  against  the  attaching  creditor, 


but  neither  the  intervener  nor  the  garnishee 
can  plead  the  statute  of  limitations  to  the 
liability  arising  distinctively  out  of  the  gar- 
nishment. (Garter  v.  Los  Angeles  Nat  Bk., 
116  Cat  370.) 

43.  A  proper  method  of  procedure  for  a 
garnishee  who  is  sued  by  his  creditor  upon 
a  note,  after  a  garnishment  has  been  served 
upon  him  at  suit  of  an  attaching  creditor 
against  the  plaintiff,  Is  to  bring  to  the  atten- 
tion of  the  court,  by  affidavit  or  other  ap- 
propriate means,  the  facts'  of  the  garnish- 
ment, and  to  apply  for  a  stay  of  proceedings 
until  the  action  of  the  attaching  creditor 
has  been  disposed  of ;  or,  if  the  court  allows 
the  action  against  the  garnishee  to  proceed 
to  judgment  the  garnishee  may  apply  for  a 
stay  of  execution  upon  enough  of  the  debt 
to  cover  the  amount  of  the  garnishment. 
(Glugermovlch  v.  Zicovich,  118  Cal.  64.) 

44.  The  garnishment  of  the  defendant  by 
an  attaching  creditor  of  the  plaintiff  is  not 
a  defense  to  an  action  by  the  plaintiff  upon 
a  note  given  for  the  debt  which  was  the  sub- 
ject of  the  garnishment;  and  where  such 
matter  Is  pleaded  by  way  of  defense,  and  no 
stay  of  proceedings  is  applied  for,  It  is 
proper  to  render  judgment  for  the  full 
amount  of  the  note,  and  for  attorney's  fees 
stipulated  therein,  and  costs  of  suit;  but  the 
court  should  permit  the  defendant  on  proper 
notice  to  show  what  payment  he  has  made 
or  is  compellable  to  make,  on  account  of  the 
attachment,  and  should  direct  satisfaction,  of 
the  judgment  to  that  extent  (Glugermovlch 
v„  Zicovich.  113  Cal.  6i.) 

45.  It  seems  that  If  the  liability  of  the  gar- 
nishee to  pay  the  plaintiff's  debt  to  his  at- 
taching creditor  is  established  before  judg- 
ment is  rendered  at  suit  of  plaintiff  against 
the  garnishee,  the  defendant  ought  not  to 
suffer  from  plaintiff's  failure  to  pay  his  own 
debt,  and  the  right  of  plaintiff  to  recover  at- 
torney's fees  and  costs  should  be  made  con- 
tingent on  his  own  successful  defense  of  the 
action  in  which  the  debt  due  to  him  was  at- 
tached. (Glugermovlch  v.  Zicovich,  113  Cal. 
64.) 

46.  The  claim  of  the  United  States  district 
court  that  the  possession  of  a  check  by  its 
clerk  payable  to  the  receiver  of  a  railroad 
appointed  by  a  state  court  in  Oregon,  was  in 
execution  of  its  decree  distributing  the  sur- 
plus proceeds  of  a  steam  vessel  operated  by 
such  receiver,  and  which  was  taken  from  his 
custody  and  sold  by  order  of  said  district 
court  in  admiralty  proceedings,  will  preclude 
an  effective  garnishment  of  the  check  by  a 
creditor  of  the  railroad  company,  in  a  court 
of  this  state.  (Swinnerton  v.  Oregon  Pac. 
R.  R.  O*,  128  Cal.  417.) 

ATTEMPT. 

To  commit  grand  larceny.  See  Criminal 
Law,  XI.  21,  a. 

Grime,  attempt  to  commit.  See  Criminal 
Law,  531. 

ATTESTATION. 

Will,  attestation  clause.    See  Wills,  V,  2. 
Certificate  of  record  by  recorder,  what  at* 
testation  sufficient.    See  Mortgages,  16. 


ATTORNEY  AND  CLIENT,  I,  II. 
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ATTORNEY  AND   CLIENT. 

I.  Relationship,  Creation  of. 
II.  Powers    and    Authority  of   Attorneys; 
Effect  of  Stipulation  of  Party. 

m.  Substitution  of  Attorneys;    Refusal    to 
Permit  Additional  Counsel. 

IV.  Disbarment  of  Attorneys. 

V.  Partnership  Between  Attorneys, 

VI.  Fees  and  Compensation  of  Attorney. 

Arguments  of  counsel.  See  Criminal  Law, 
DC,  7. 

Counsel  appearing  as  amicus  curiae.  See 
Amicus  Curiae. 

Purchase  of  property  of  insolvent  by  his 
tttorney.    Sea  Bankruptcy  and  Insolvency, 

VII,  4. 

Attorney  for  assignee  cannot  purchase 
property.  See  Bankruptcy  and  Insolvency, 
56. 

Purchase  by  attorney,  action  to  enforce 
trust,  when  barred.  See  Statute  of  Limita- 
tions. 26. 

Attorney,  assignment  of  growing  crop  to, 
effect  of.    See  Growing  Oops,  3. 

Service  of  notice  on  attorney  where  party 
dies,  and  no  substitution.  See  Appeals,  V, 
l.c. 

Attorney  employed  by  city,  rights  of.  See 
Municipal  Corporations,  IV,  5. 

Privileged  communications  between.  See 
Privileged  Communication*  I. 

Instructions  of  attorney  to  sheriff  cannot 
be  Inspected.    See  Sheriffs,  3. 

Fraud  of  attorney,  setting  aside  judg 
meat    See  Judgments,  X,  4. 

Attorney  must  inform  himself  that  cause 
set  for  trial.    See  Pleading  and  Practice,  54. 

Surprise  or  mistake  of  attorney,  effect  on 
judgments.     See  Judgments,  X,  3: 

Belying  on  advice  of  attorney  as  probable 
cause.    See  Malicious  Prosecution,  7,  8. 

Reliance  upon  advice  of  counsel  as  excus- 
able neglect.    See  Default,  III,  1. 

Direction  to  attorney  to  collect  rents  and 
attend  to  minor  details  does  not  create  ex- 
press trust.     See  Trusts  and  Trustees,  2. 

Attorney  is  presumed,  to  know  the  law. 
See  Time,  8. 

Attorney,  who  is  a  defendant  is  presumed 
to  know  his  privileges  as  a  witness.  See 
Jury  and  Jnrors,  68. 

Itender  need  not  be  made  to.  attorney. 
8ee  Tender,  7. 

Attorney  for  executor  Is  not  required  to 
contest  accounts  of  executor.  See  Execu- 
tor* and  Administrators,  88. 

Action  for  libel*  of  attorney,  evidence  to 
snow  his  standing.    See  Libel.  15. 

I.  Relationship,  Creation  of. 

Appointment  of  attorneys  on  settlement  of 
estate.  See  Estates  of  Deceased  Persons, 
IV.  L 

Appointment  of  attorney  by  guardian.  See 
Guardian  and  Ward,  IV. 

Special  counsel,  appointment  by  supervis- 
or!.  See  San  Diego. 

Employment  of  counsel  by  city.  See  Su- 
pervisors, II,  2. 


Determination  that  one  waa  an  attorney 
in  a  case,  what  evidence  justifies.  See 
Venue.  9. 

Court  will  take  judicial  notiee  that  an  at- 
torney appearing  is  an  attorney  of  record. 
See  Judicial  Notiee,  2. 

Vacation  of  appointment  of  attorney.  See 
Estates  of  Deceased  Persons,  IV,  1. 

1.  The  relation  of  attorney  and  client  docs 
not  exist  where  there  is  a  mere  consultation 
as  to  the  charges  to  be  made  for  the  com- 
mencement of  an  action,  and  the  terms  pro- 
posed by  the  attorney  are  not  accepted,  and 
no  retainer  is  given,  and  no  implied  contract 
exists  to  pay  for  advice  given;  and,  in  such 
case,  the  attorney  is  at  liberty  to  accept  em- 
ployment from  tlie  opposing  party.  (Hicks 
v.  Drew.  117  Cal.  305.) 

2.  The  signature  of  an  attorney  to  a  com- 
plaint authorizes  the  presumption  that  he 
has  been  employed  by  the  plaintiff  to  prose- 
cute the  action,  and  that  the  plaintiff  has  be- 
come liable  to  pay  him  a  reasonable  fee  for 
Ills  services.    (Avery  v.  Maude,  112  Cal.  565.) 


IL  Powers  and  Authority  of  Attorneys;  Ef- 
fect of  Stipulation  of  Party. 

Authority  of  attorney  cannot  be  proved  by 
his  declarations.    See  post,  35. 

Want  of  authority  of  attorney,  dismissal 
of  appeal.    See  Appeals,  IX,  2. 

Notice  of  appeal  by  attorney.  See  Ap- 
peals, V,  1.  a 

Answer  signed  by  client  where  he  had  ap- 
peared by  attorney.  See  Pleading  and  Prac- 
tice, 22. 

Attorney  for  public  administrator  may  ap- 
pear for  husband  on  administration.  See 
Husband  and' Wife,  32. 

Service  of  order  on  attorney  of  record, 
when  proper.    See  Marriage  and  Divorce,  65. 

Attorney  presumed  to  have  authority  to 
sign  notice  of  appeal.    See  Appeals,  69. 

Attorney  cannot  waive  notice  and  service. 
See  Estates  of  Deceased  Persons,  22. 

Notice  to  minor  heir,  attorney  cannot 
waive.  See  Estates  of  Deceased  Persons, 
21,  22. 

.Clerk  of  attorney  has  no  authority  to 
waive  written  notice.    See  Appeals,  141. 

Record  of  service  of  notice,  attorney  can- 
not impeach,  when.    See  Certiorari,  9. 

Appearance  of  attorney  as  proof  of  notice 
on  parties  he  represents.  See  Estates  of  De- 
ceased Persons,  22. 

Appearance  by  attorney  confers  jurisdic- 
tion, when.    See  Marriage  and  Divorce,  65. 

Delivery  of  deed  to  attorney  is  sufficient 
delivery  to  grantee.  See  Fraudulent  Con- 
veyance*, 6. 

Possession  of  note  by  attorney  for  plaintiff 
is  possession  by  plaintiff.  See  Bills  and 
Notes,  41. 

Power  of  attorney  by  foreign  creditors,  au- 
thority under.  See  Assignments  for  the 
Benefit  of  Creditors,  5. 

3.  It  is  to  be  presumed  until  the  contrary 
appears  that  an  attorney  is  duly  authorized 
to  appear  and  represent  any  parties  for 
whom  he  assumes  to  act;  yet  the  court  can 
always  require  evidence  of  his  authorization, 
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and  may  correct  mistakes  and  rectify  any 
unauthorized  appearance.  (San  Francisco 
Savings  Union  v.  Long,  123  Gal.  107.) 

4.  The  presumption  Is  that  the  bringing  of 
an  action  for  death  by  an  attorney  represent- 
ing the  plaintiff,  was  authorized;  and.  if  not 
authorized,  the  authority  can  only  be  as- 
sailed upon  an  application  for  a  dismissal, 
and  no  issue  can  be  made  upon  that  point 
before  a  jury.  (Lange  v.  Schoettler,  115  Gal. 
888.) 

5.  When  a  party  appears  and  la  repre- 
sented by  an  attorney  of  record,  his  attorney 
has  authority  to  control  the  cause,  and  the 
client  cannot  himself  assume  control  thereof; 
and  if  he  signs  a  stipulation  dismissing  the 
action,  or  extending  time  for  any  purpose, 
the  stipulation  will  have  no  effect  and  will 
be  disregarded  by  the  court  (Wylie  v.  Si- 
erra Gold  Co.,  120  Cal.  485.) 

6.  Section  283  of  the  Code  of  Civil  Pro- 
cedure, authorizing  an  attorney  to  bind  his 
client  by  agreement  filed  with  the  clerk,  or 
entered  upon  the  minutes  of  the  court,  and 
not  otherwise,  is  to  be  construed  as  referring 
to  executory  agreements,  and  not  to  those 
which  have  been  wholly  or  partly  executed, 
or  under  which  it  would  be  inequitable  to  in- 
sist that  the  stipulation  was  invalid.  (Recla- 
mation District  v.  Hamilton,  112  Cal  603.) 

7.  Upon  the  death  of  a  party  to  an  action, 
the  authority  of  his  attorney  to  represent 
him  ceases;  and  no  notices  can  be  thereafter 
effectively  served  upon  his  attorney.  (Ped- 
lar v.  Stroud.  116  Gal.  461.) 

8.  An  attorney  may  appear  for  an  appel- 
lant though  he  is  not  an  attorney  of  record 
in  the  court  below;  but  such  appearance  can- 
not authorize  the  subsequent  signature  by 
such  attorney  of  a  notice  of  motion  for  a 
new  trial,  without  a  proper  substitution  in 
the  court  below  as  attorney  of  record  for  the 
moving  party,  nor  does  recognition  of  such 
attorney  as  the  attorney  for  such  party  upon 
the  former  appeal  waive  objection  to  his 
want  of  authority  to  sign  such  notice.  (Mc- 
Mahon  v.  Thomas,  114  Cal,  .588.) 

9.  An  attorney  at  law  has  no  general  au- 
thority, by  virtue  of  his  retainer,  to  employ 
counsel  or  assistants ,  at  the  expense  of  his 
client  without  the  client's  previous  author- 
ity or  consent.  (Porter  v.  Elizalde,  125  Cal. 
204.) 

Compensation  of  assistant  attorney.  See 
post,  16  et  seq.,  35. 

10.  A  party  who  'appears  by  attorney  is 
bound  to  leave  to  him  the  management  and 
control  of  the  cause,  so  long  as  he  remains 
the  attorney  *of  record,  and  can  only  be 
heard  through  him.  He  cannot  personally 
stipulate  as  to  the  conduct  or  disposal  of  the 
action.  (Crescent  Canal  Co.  v.  Montgomery, 
124  Cal.  134.) 

11.  Where  the  nominal  defendants  had 
consented  to  the  substitution  of  the  attorney 
for  their  transferee,  in  lieu  of  their  former 
attorney,  and  such  attorney  was  defending 
the  action  in  their  name  for  the  benefit  of 
the  transferee,  and  was  then  their  attorney 
of  record,  such  nominal  defendants  had  no 
right  or  authority  without  the  action  of  such 
substituted  attorney,  to  file  a  personal  stipu- 


lation consenting  to  a  Judgment  for  the 
plaintiff,  and  such  stipulation  had  no  valid- 
ity or  effect  (Crescent  Canal  Go.  v.  Mont- 
gomery, 124  Cal.  134.) 

12.  A  stipulation  signed  by  one  of  the  de- 
fendants, who  appeared  as  attorney  for  all 
of  the  defendants,  showing  that  a  tender  of 
a  deed,  and  demand  of  payment  was  in  fact 
made  by  the  plaintiff,  though  denied  in  the 
answer,  may  be  presumed  to  have  been 
signed  by  one  who  appeared  by  authority; 
and  such  stipulation  operates  as  a  ratifica- 
tion of  his  previous  acts  in  acknowledging 
service  of  the  tender  and  demand  on  behalf 
of  all  of  the  defendants.  (Odd  Fellows'  Sav- 
ings Bank  v.  Brander,  124  Cal.  255.) 

Substitution  of  attorney,  necessity  of,  be- 
fore appearing.    See  post,  16,  17. 


III.  Substitution  of  Attorneys;     Refusal  to 
Permit  Additional  Counsel. 

Substitution  of  attorney.  See  Estates  of 
Deceased  Persons,  IV,  1. 

Mandamus  to  compel  substitution.  See 
Estates  of  Deceased  Persons,  24. 

Notice  of  intent  to  move  for  new  trial 
signed  by  attorney  not  regularly  substituted. 
See  New  Trial.  47. 

Notice,  attorney  cannot  serve  without 
proper  substitution,  when.    See  ante,  8. 

13.  The  right  of  a  party  to  change  his  at- 
torney of  record  is  conferred  by  section  284 
of  the  Code  of  Civil  Procedure,  and  It  is  only 
necessary  for  such  party  to  prefer  a  request 
for  such  change  In  order  to  justify  the  court 
in  making  an  order  therefor.  (Woodbury  v. 
Nevada  Southern  Ry.  Co.,  121  Cal.  165.) 

14.  Whether  the  request  for  the  substitu- 
tion of  attorneys  that  was  presented  to  the 
superior  court  was  made  by  the  corporation 
defendant  was  a  question  of  fact  for  that 
court  to  determine,  and  its  conclusion  that 
the  corporation  did  make  the  request  will 
not  be  reviewed  in  the  appellate  court  upon 
the  suggestion  of  the  displaced  attorney  that 
the  superior  court  did  not  properly  consider 

.the  evidence  before  It  on  that  question. 
(Woodbury  v.  Nevada  So.  Ry.  Co.,  121  Oal. 
165.) 

15.  A  petition  for  a  writ  of  mandate  to 
compel  a  superior  judge  to  make  an  order  of 
substitution  of  attorneys  in  a  cause  pending 
before  him,  upon  the  application  of  the  cli- 
ent after  notice  to  the  attorney  of  record, 
without  his  consent  filed  or  entered  upon  the 
minutes,  is  insufficient  to  justify  the  issu- 
ance of  the  writ,  where  it  does  not  state  or 
show  that  written  notice  of  the  motion  for 
the  substitution  was  served  upon  the  attor- 
ney of  record  at  least  five  days  before  the 
hearing;  and,  as  every  Intendment  is  in  fa- 
vor of  the  regularity  and  propriety  of  the  or- 
der made,  It  must  be  presumed,  where  the 
contrary  is  not  made  to  appear,  that  the 
court  properly  exercised  its  discretion  to 
deny  the  motion  for  insufficiency  of  such  no- 
tice.   (Rundberg  v.  Belcher,  118  Cal.  589.) 

16.  The  substitution  of  attorneys  must  be 
made  in  the  court  below  in  the  case  in 
which  an  appeal  is  taken,  and,  when  so 
made,  the  substituted   attorney  will   be  or- 
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dered  substituted  as  the  attorney  of  record 
upon  the  appeal,  if  there  is  no  appeal  from 
the  order  of  substitution;  but  an  order  of  the 
superior  court  made  in  another  case  between 
the  same  parties  pending  upon  appeal  from 
another  county,  substituting  an  attorney 
therein,  can  give  no  authority  to  such  attor- 
ney to  act  upon  a  different  appeal  from  a 
different  county,  or  to  stipulate  for  a  dis- 
missal of  such  appeal.  (Woodbury  v.  Ne- 
vada Southern  Ry.  Co.,  120  Cal.  867.) 

17.  It  seems  that  the  application  for  sub- 
stitution of  attorneys  of  record,  pending  an 
appeal,  should  be  made  to  the  superior 
court;  but  the  question  is  not  passed  upon 
by  a  majority  of  the  justices  of  the  court. 
(Woodbury  v.  Nevada  etc.  Ry.  Co.,  115  Cal. 

18.  While  the  writ  of  mandate  will  lie  to 
compel  judicial  action,  and  in  some  Instances 
even  specific  action,  and  is  an  appropriate 
remedy,  in  a  proper  case,  to  compel  the  sub- 
stitution of  attorneys,  it  may  not  be  Invoked 
to  require  a  judicial  officer  to  act  in  a  par- 
ticular way,  unless  it  appears  by  necessary 
legal  deduction  from  the  facts  stated  that 
the  aggrieved  party  has  been  denied  a  right 
which  it  was  the  plain  legal  duty  of  the  offl- 
<er  to  grant  and  without  his  proper  discre- 
tion to  refuse;  and,  as  the  requirement  of  an 
order  of  court  substituting  attorneys  upon 
application  of  the  client  involves  Judicial  ac- 
tion, the  requirement  of  a  notice  as  the 
basis  of  such  order  implies  at  the  very  least 
the  exercise  of  sufficient  discretion  to  deter- 
mine whether  the  proper  notice  was  given. 
(Rundberg  v.  Belcher,  118  Cal.  589.) 

19.  An  averment  in  the  petition  for  the 
writ  of  mandate  that  the  motion  for  the  sub- 
stitution of  attorneys,  "after  several  contin- 
uances, came  on  regularly  for  hearing/'  does 
not  supply  a  defect  in  the  petition  In  not 
showing  sufficient  notice  of  the  hearing, 
where  It  Is  not  alleged  that  the  attorney  of 
record  appeared  at  any  of  the  continuances 
•or  at  the  final  hearing.  (Rundberg  v. 
Belcher,  118  Cal.  589.) 

20.  Where  the  defendant  was  represented 
by  two  counsel,  and  after  the  Impanelment 
•of  one-half  of  the  Jury,  application  was 
made  to  enroll  a  relative  of  the  judge  as  an 
additional  third  attorney  for  him,  whose  ad- 
mission for  that  purpose  would  disqualify 
the  judge,  and  result  in  a  continuance  of  the 
cause  and  a  discharge  of  the  jurors  selected, 
the  granting  or  refusal  of  such  application 
was  in  the  discretion  of  the  court,  and 
where  the  court  declared  the  application  to 
be  in  bad  faith,  and  refused  to  grant  it,  its 
refusal  will  not  be  disturbed  on  appeal;  and 
though  it  might  have  been  better  practice  to 
have  announced  the  decision  without  the 
presence  of  the  Jury,  yet  where  nothing  was 
■said  or  done  by  the  court  upon  which  to 
predicate  error,  its  action  will  not  be  dis- 
turbed merely  because  it  was  announced  in 
open  court  and  in  the  presence  of  the  jury. 
iPeople  v.  Gregory,  120  Cal.  16.) 

IY.  Disbarment  of  Attorneys. 

21.  Section  297  of  the  Code  of  Civil  Pro- 
•oedure,  which  provides  for  the  trial  of  a  dis- 


barment proceeding  by  the  court,  is  constitu- 
tional; and  the  accused  attorney  is  not  enti- 
titled  to  a  trial  by  Jury.  (Matter  of  Whar- 
ton, 114  Cal.  367.) 

22.  The  fact  that  the  charge  made  against 
an  attorney  of  the  violation  of  his  obliga- 
tions involves  also  a  charge  amounting  to  a 
felony  does  not  preclude  a  proceeding  for 
disbarment,  nor  require  that  recourse  should 
first  be  had  to  the  criminal  courts.  (Matter 
of  Wharton,  114  Cal.  367.) 

23.  An  attorney  found  guilty  of  exhibiting 
to  the  court  false  and  fraudulent  affidavits 
of  service  of  summons,  and  inducing  the 
court  to  accept  such  affidavits  as  genuine,  is 
properly  disbarred  by  the  superior  court; 
and  where  the  evidence  Is  conflicting,  and 
the  findings  of  the  court  have  support  in  the 
evidence,  such  findings  will  not  be  disturbed 
upon  appeal.  (Matter  of  Wharton,  114  Cal. 
367.) 

24.  An  application  for  the  disbarment  of 
an  attorney  at  law,  accusing  him  of  having 
offered  and  attempted  to  make  sale  of  a  con- 
fession of  a  defendant  accused  of  murder, 
while  his  trial  was  going  on,  for  publication 
thereof  in  a  dally  newspaper,  which  the  pa- 
per required  to  be  attested  by  the  district 
attorney  and  a  judge  of  the  superior  court, 
to  which  the  attorney  replied  that  he  was 
authorized  to  comply  with  such  conditions, 
but  the  negotiations  were  closed  without 
any  confession  having  been  received  or  sold 
or  caused  to  be  published  by  him,  does  not 
state  facts  sufficient  to  authorize  his  disbar- 
ment.   (Matter  of  Haymond,  121  Cal.  385.) 

25.  The  charge  that  the  attorney  failed  to 
maintain  the  respect  due  to  courts  and  judi- 
cial officers,  Is  in  the  nature  of  a  criminal 
charge.  All  intendments  are  in  favor  of  the 
accused;  and  a  construction  favorable  to 
Innocence  must  be  given  to  the  accusation, 
if  possible.  Where  the  accusation  does  not 
charge  specifically  that  the  accused  offered 
to  secure  a  certificate  of  the  district  attorney 
and  of  a  superior  judge  to  the  confession,  or 
asserted  that  he  could  do  so,  and  only  im- 
ports that  he  and  his  principal  were  willing 
to  comply  with  the  conditions  in  that  respect 
required  by  the  newspaper,  It  does  not  show 
that  he  failed  to  maintain  the  respect  due  to 
courts  and  judicial  officers.  (Matter  of  Hay- 
mond, 121  Cal.  385.) 

26.  The  charge  that  the  accused,  who  was 
not  an  attorney  in  the  criminal  case,  violated 
section  95  of  the  Penal  Code,  by  conspiring 
with  the  attorney  for  the  defendant  accused 
of  murder,  to  publish  a  confession  which 
would  increase  the  difficulty  of  the  court  to 
get  a  jury,  and  would  place  before  sworn 
jurors  evidence  not  introduced  at  the  trial 
and  in  court,  is  not  sufficient,  without  show- 
ing a  trial  and  conviction  for  such  violation. 
(Matter  of  Haymond,  121  Cal.  385.) 

27.  Where  the  alleged  misconduct  involves 
the  commission  of  a  public  offense  for  which 
the  attorney  might  be  prosecuted  criminally, 
he  cannot  be  required  to  make  any  answer 
by  which  he  might  criminate  himself;  and 
he  cannot  be  disbarred  for  an  act  constitut- 
ing a  crime  Involving  moral  turpitude,  out- 
side of  his  professional  duty,  until  he  has 
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been  tried  and  convicted  thereof.  (Matter  of 
Haymond,  121  Gal.  385.) 

28.  A  transaction  which  shows  an  attor- 
ney to  be  so  wanting  in  integrity,  or  involv- 
ing such  moral  delinquency  as  an  attorney, 
that  the  legal  business  of  others  cannot  be 
safely  intrusted  to  him,  is  ground  for  dis- 
barring him.  (Matter  of  Haymond,  121  Gal. 
385.) 

29.  It  is  not  wrong  for  -an  attorney  not 
connected  with  the  conduct  of  a  criminal 
case,  to  receive  the  confession  of  the  defend- 
ant, if  no  inducements  or  threats  are  used  to 
obtain  It;  and  having  such  a  confession,  he 
has  the  same  right  to  publish  it  that  a  daily 
newspaper  would  have.  Where  the  accusa- 
tion does  not  show  a  conspiracy  to  procure 
the  confession,  and  the  first  connection*  of 
the  accused  with  the  affair  was  upon  the 
proposition  that  the  defendant  desired  to 
make  it,  it  cannot  be  presumed,  in  the  ab- 
sence of  allegation,  that  It  was  to  be  pro- 
cured by  dishonest  practices,  or  that  the  ac- , 
cused  knew  that  a  defense  was  being  made 
that  was  Inconsistent  with  the  confession,  or 
knew  of  any  wrong  upon  the  part  of  the  de- 
fendant's attorney.  <  Matter  of  Haymond, 
121  Gal.  385.) 

30.  Where  an  attorney  was  disbarred  for 
the  misappropriation  of  moneys  intrusted  to 
his  keeping,  and  it  subsequently  appears 
that  the  money  had  been  fully  refunded  and 
repaid  to  those  entitled  thereto,  and  that  his 
conduct  subsequent  to  his  disbarment  has 
been  above  reproach,  and  a  strong  showing 
is  made  by  prominent  attorneys  of  high  pro- 
fessional standing  that  his  reinstatement 
will  in  no  way  bring  discredit  upon  the  pro- 
fession of  the  law,  an  application  for  his  re- 
instatement will  be  granted.  (In  re  Tread- 
well,  114  Cal.  24.) 

31.  An  order  or  judgment  of  disbarment 
of  ,an  attorney  is  not  necessarily  final  and 
conclusive  for  all  time,  and  does  not  pre- 
clude the  court  for  good  cause  from  setting 
it  aside  and  restoring  the  delinquent  attor- 
ney.   (In  re  Treadwell,  114  Cal.  24.) 

32.  The  crime  of  extortion  involves  moral 
turpitude,  which  also  attaches  to  an  attempt 
to  commit  that  crime;  and  an  attorney  con- 
victed of  an  attempt  to  commit  the  crime  of 
extortion  is  subject  to  disbarment,  under 
subdivision  1  of  section  287,  for  conviction 
of  a  misdemeanor  involving  moral  turpitude. 
(Matter  of  Coffey,  123  Cal.  522.) 

V.  Partnership  Between  Attorneys. 

Contract  set  forth  in  action  by  partners 
for  services  and  admitted  to  be  genuine 
binds  partners  after  dissolution.  See  Con- 
tracts, 44. 

33.  Where  a  firm  of  attorneys  agreed  in 
writing  to  conduct  a  litigation  to  its  final  de- 
termination, paying  all  expenses  thereof, 
and  to  receive  fifteen  per  cent  of  recovery  in 
case  of  success,  and  the  contract  was  orally 
modified  by  which  the  clients  agreed  to  pay 
a  certain  sum  for  the  expense  of  litigation, 
and  paid  part  thereof,  and  upon  the  death 
of  one  of  the  firm  before  further  court  pro- 
ceedings were    had,  the    surviving    partner 


made  a  new  written  contract  in  his  own 
name  to  pay  all  expenses  and  to  receive 
forty-five  per  cent  in  addition  to  the  amount 
agreed  to  be  paid  to  the  firm,  and  thereafter 
carried  the  litigation  to  a  successful  termin- 
ation, there  was  no  agreed  abandonment  or 
rescission  of  the  earlier  contract,  but  the 
later  contracts  were  modifications  of  the 
original,  and  the  surviving  partner  is  prop- 
erly held  to  account  to  the  heirs  of  the  de- 
ceased partner  for  one-half  of  the  fifteen  per 
cent  originally  agreed  to  be  paid  to  the  firm. 
(Little  v.  Caldwell,  112  Cal.  27.) 

34.  Where  the  surviving  partner,  at  the 
time  of  the  execution  of  the  new  contract  in 
his  own  name,  requested  and  obtained  an 
assignment  from'  the  heirs  of  the  deceased 
partner  reciting  a  consideration  of  one  dol- 
lar, and  expressing  the  unwillingness  of  the 
heirs  to  bear  any  expense  of  the  litigation, 
but  did  not  inform  them  of  the  new  contract* 
a  finding  that  the  true  consideration  for  the 
assignment  was  the  promise  of  the  defend* 
ant  that  he  would  do  what  was  right  by  the 
heirs  will  not  be  disturbed  where  the  evi- 
dence is  conflicting;  and  the  surviving  part- 
ner must  be  held  to  such  consideration  if 
their  Interest  In  the  litigation  was  assign- 
able, and,  if  not,  he  must  account  as  sur- 
viving partner,  and;  in  either  case,  a  judg- 
ment for  the  amount  due  under  the  original 
contract  will  be  sustained.  (Little  v.  Cald- 
well, 112  Cal.  27.) 

VI.  Fees  and  Compensation  of  Attorney. 

Compensation  of  attorney.  See  Estates  of 
Deceased  Persons,  IV,  2. 

Allowance  of  attorney's  fee  to  executor. 
See  Executors  and  Administrators,  VIII, 
3,  a. 

Executor  cannot  make  contract  for  attor- 
ney's fees  on  contest    See  Wills,  41. 

Fee  of  attorney  on  contest  of  will  is  not 
part  of  costs.    See  Wills,  40. 

Contract  to  pay  money  to  attorney  on  de- 
termination of  heirship.  See  Contracts, 
VIII,  5. 

Counsel  fees  in  divorce  suit.  See  Marriage 
and  Divorce,  II,  4. 

Allowance  of  attorney's  fee  in  supreme 
court.    See  Appeals,  XII,  3. 

Attorney's  fee  on  foreclosure  of  street  as- 
sessment.   See  Streets,  XI,  10,  d. 

Foreclosure,  attorney's  fee  in.  See  Mort- 
gages, XVIII,  10. 

Agreement  to  secure  favorable  decision  of 
secretary  of  interior  on  contingent  fee.  See 
Contracts,  III,  C. 

Attorney's  fees  on  suit  to  foreclose  me- 
chanic's Hen.    See  Mechanics'  Liens,  VIII,  3. 

Attorney  rendering  services  to  city  may 
recover  in  quantum  meruit.  See  Municipal 
Corporations,  21. 

Action  by  assignee  in  insolvency  to  recover 
property  transferred  to  trustee,  trustee  not 
allowed  counsel  fees.  See  Trusts  and  Trus- 
tees, 65,  66. 

Negligence  of  attorney,  considering  in  fix- 
ing compensation.  See  Estates  of  Deceased 
Persons,  31. 


ATTORNEY  GBNERALr-AUDITORS. 


81 


Party  foreclosing  lien  for  wages  not  enti- 
tled to  counsel  fee,  when.  See  Master  and 
Servant,  58. 

Counterclaim  for  bad  advice  in  action  by 
attorney  for  services,  barring  of.  See  Stat- 
ute of  Limitations,  39. 

Attorney  suing  on  special  contract  cannot 
recover  on  quantum  meruit.  See  Variance,  4. 

Presumption  of  employment  and  of  right 
to  compensation.    See  ante,  2. 

35.  The  liability  of  the  client  to  compen- 
sate the  assistant  employed  by  his  attorney 
cannot  be  established  by  the  evidence  of  the 
assistant  that  it  was  his  understanding  that 
the  attorney  represented  his  client;  nor  can 
authority  from  the  client,  not  in  fact  pos- 
sessed by  the  attorney,  be  established  by 
the  declarations  of  the  attorney.  (Porter  v. 
Ellzalde,  125  Gal.  204.) 

36.  The  general  rule  that  the  acceptance  of 
the  services  of  another  without  objection 
implies  an  obligation  to  pay  their  reasonable 
value.  Is  not  uniform  or  absolute,  but  its 
application  depends  upon  the  circumstances 
of  the  case;  and  it  does  not  apply  in  case 
of  the  mere  acceptance  of  the  services  of 
assistant  counsel,  employed  without  the  pre- 
vious authority  or  consent  of  the  client,  by 
attorneys  with  whom  the  client  has  an 
agreement  for  compensation,  covering  the 
whole  cause,  and  the  payment  of  all  the  ex- 
penses of  the  litigation  by  them.  (Porter  v. 
Elizalde,  125  CaL  204.) 

37.  A  statement  made  by  the  assistant 
counsel  in  the  argument  to  the  jury,  in  sup- 
port of  the  contest  of  a  will,  that  the  con- 
testant would  pay  all  the  attorneys'  fees  in 
the  case,  did  not  call  for  the  expression  of 
any  dissent,  and  could  not  create  an  estoppel 
by  silence  of  the  contestant,  to  dispute  the 
obligation  to  pay  the  fees  of  the  assistant 
counsel.    (Porter  v.  Ellzalde,  125  Gal.  204.) 

38.  In  an  action  for  attorney's  fees,  where 
plaintiff  recovered  a  less  sum  than  the 
amount  claimed,  the  fact  that  the  complaint 
averred  an  agreement  for  the  sum  of  three 
thousand  dollars,  to  be  paid  in  three  pay- 
ments, each  of  which  was  agreed  to  be  one 
thousand  dollars,  while  the  answer  denied 
such  agreement,  and  averred  that  the  plain- 
tiff was  to  have  only  seven  hundred  and 
fifty  dollars  in  full  for  his  services,  a  finding 
by  the  court  that  plaintiff's  first  payment 
was  to  be  only  seven  hundred  and  fifty  dol- 
lars, and  that  additional  payments  of  one 
thousand  dollars  each  were  agreed  upon,  is 
not  ground  for  reversal,  but  is  within  the  is- 
sues raised.  (Chapman  v.  Neary,  115  Gal.  79.) 

ATTORNEY  GENERAL. 

Actions  in  name  of  state  to  enforce  public 
charities  or  trusts  or  to  remedy  abuses. 
8ee  Charitable  Uses. 

Pollution  of  stream  may  be  enjoined  by. 
See  Watercourses,  2. 

Public  nuisance,  attorney  general  may  en- 
join.   See  Nuisances,  3. 

Dismissal  of  action  by  after  expiration  of 
term  is  ineffectual.  See  Offices  and  Offi- 
cers, 26. 
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Providing  for  forfeiture  of  franchise.  See 
Franchises,  4. 

1.  The  attorney  general  has  authority  to 
institute  an  action  in  any  case  in  which  the 
rights  and  Interests  of  the  people  of  the  state 
are  directly  involved,  without  any  new  au- 
thority expressly  conferred  by  law;  and  may 
institute  an  action  to  quiet  the  title  of  the 
state  to  lands  in  navigable  waters  constitut- 
ing the  harbor  of  the  cities  of  Oakland  and 
Alameda,  and  to  determine  adverse  claims 
made  thereto.  (People  v.  Oakland  Water 
Front  Co.,  118  Cal.  234.) 

2.  Question  as  to  the  authority  of  the 
attorney  general  to  sue  In  the  name  of  the 
state  is  not  properly  presented  by  a  demur- 
rer for  want  of  capacity  In  the  plaintiff  to 
sue;  but  the  proper  practice  is  to  move  to 
dismiss  the  information  on  the  ground, 
among  others,  that  the  attorney  general  had 
no  authority  or  power  to  institute  or  prose- 
cute the  proceeding  In  the  name  of  the  state. 
(People  v.  Oakland  Water  Front  Co.,  118  Cal. 
234.) 

3.  The  authority  of  the  attorney  general  to 
sue  in  the  name  of  the  state  presents  a  ju- 
risdictional question;  and  the  court  is  bound 
to  take  judicial  notice  whether  he  has  or 
has  not  authority  to  institute  the  proceeding 
under  the  constitution  and  laws  of  the  state. 
(People  v.  Oakland  Water  Front  Co.,  118 
Cal.  234.) 

AUCTIONS. 

Sale  of  goods  to  foreclose  warehousemen's 
lien  must  be  by  auction.  See  Warehouse- 
men, 6. 

Withdrawal  of  bid.    See  Mortgages,  165. 

AUDITORS. 

Not  compelled  to  audit  claim  for  delin- 
quent tax  list,  when.    See  Taxation,  30. 

Certificate  of  auditor,  necessity  of.  See 
Supervisors,  I. 

Compelled  by  mandamus  to  compute  and 
enter  tax  levy.    See  Taxation,  21. 

Mandamus  to  compel  recognition  of  tax 
levy  where  conflicting  boards  of  supervisors. 
See  Offices  and  Officers,  31. 

Mandamus  lies  to  compel  auditor  to  draw 
warrant  for  allowed  claim,  when.  See  High- 
ways; Supervisors,  121. 

Allowances  by  supervisors  of  claim  of  spe- 
cial counsel  is  binding  on.  See  Supervis- 
ors, 2. 

Not  compelled  to  draw  warrant  for  claim 
Illegally  allowed  by  supervisors.  See  Man- 
damus, 5. 

Taxpayer  may  enjoin  auditing  claim  for 
delinquent  tax  list,  when.    See  Taxation,  38. 

Taxpayer  may  enjoin  auditor  drawing 
warrant  for  void  claim  allowed  by  super- 
visors.     See  Supervisors,  II,  5. 

Complaint  to  enjoin  drawing  warrants  is 
insufficient  when.    See  Injunctions,  20. 

1.  It  is  the  privilege  and  duty  of  the  audit- 
or to  refuse  to  draw  his  warrant  upon  the 
treasurer  for  claims  which,  although  sanc- 
tioned and  ordered  paid  by  the  supervisors, 
are  void  upon  their  face  for  want  of  juris- 
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diction  in  the  board  of  supervisors,  or  which 
show  an  excess  of  jurisdiction,  or  other  plain 
and  palpable  violation  of  law;  and  manda- 
mus will  not  lie  to  compel  the  auditor  to 
draw  his  warrant  for  an  illegal  claim  against 
the  county,  although  it  has  been  allowed  by 
the  board  of  supervisors.  (Walton  v.  Mc- 
Phetridge,  120  Cal.  440.) 

2.  The  county  auditor  is  not  protected  by 
an  order  of  the  supervisors  allowing  an  Ille- 
gal claim,  and  if  he  refuses  to  issue  a  war- 
rant therefor,  he  is  acting  for  the  county, 
and  Is  protecting  it  against  the  unlawful 
acts  of  the  board  of  supervisors.  (Lamber- 
son  v.  Jefferds,  116  Gal.  492.) 

3.  The  fact  that  an  undertaking  is  dis- 
pensed with,  upon  an  appeal  by  a  county 
auditor,  who  is  contesting  a  claim  against  a 
county  as  Illegal,  does  not  necessarily  imply 
that  a  personal  judgment  for  costs  or  dam- 
ages may  not  be  rendered  against  him  on 
the  merits  of  the  case  for  refusal  to  issue 
the  warrant  improperly  without  just  cause 
to  doubt  the  validity  of  the  claim.  (Lamber- 
son  v.  Jefferds,  116  Cal.  492.) 

Bond  on  appeal,  where  auditor  a  party. 
See  Appeals,  V,  2,  a. 

AUTHENTICATION. 

Record  on  appeal,  authentication  of.  See 
Appeals,  VI,  6. 

Petition  to  call  school  election  need  not  be 
authenticated.    See  Schools,  6. 

Sufficiency  of.    See  San  Francisco,  23. 


AUTHORITIES. 

See  cross-references  under  Points  and  Au- 
thorities. 


AUTHORITY.       * 

k  Agent,  authority  of.    See  Agency. 

Of  attorney.    See  Attorney  and  Client,  II. 

Officers  of  bank,  authority  of.  See  Banks 
and  Banking,  II. 

Officers,  authority  of.  See  Offices  and  Offi- 
cers, III. 

Justice,  authority  of  to  administer  oath  Is 
question  of  fact.    See  Criminal  Law,  583. 

Questioning  authority  of  officer  adminis- 
tering oath  on  prosecution  for  perjury.  See 
Criminal  Law,  XI,  25,  c. 

Judgments  entered  without.  See  Judg- 
ments, X,  6. 

Notice  of  extent  of.  See  Offices  and  Offi- 
cers, III. 

Of  law,  what  is  not.  See  Offices  and  Offi- 
cers, 1. 

AUTOPSIES. 

See  Coroners. 

Testimony  of  physician  at.  See  Privileged 
Communications,  6. 

AUXILIARY   CARRIERS. 
See  Common  Carriers,  III. 


AYERAOB. 

Contract  to  yield  certain  percentage  on 
ores  reduced,  average  return.    See  Contracts, 

VIII,  6. 

Verdict  obtained  by  averaging.  See  Ver- 
dict, 2,  3. 

Evidence  of  average  price  when  not  ad- 
missible.   See  Factors,  5. 


AVERMENTS. 
See  Pleading  and  Practice. 

BAIL. 

Illness  of  defendant,  admission  to  ball 
pending  appeal.    See  Appeals,  206. 

Certificate  of  probable  cause.  See  Ap- 
peals, VIII,  4. 

1.  The  denial  of  one  application  for  ad* 
mission  to  bail  does  not  preclude  another  ap- 
plication where  circumstances  require  its  re- 
newal; but  such  application  should  always 
be  made  in  the  first  Instance,  if  practicable, 
to  the  judge  before  whom  the  defendant  was 
tried.    (Ex  parte  Turner,  112  Cal.  627.) 

2.  Admission  of  a  defendant  to  ball  pend- 
ing an  appeal,  after  conviction  of  a  felony, 
is  matter  of  discretion  and  not  of  right,  and 
such  discretion  is  vested  primarily  in  the 
court  that  tried  the  cause,  or  the  judge  there- 
of, and  it  should  not  be  exercised  to  liberate 
the  defendant  except  where  circumstances 
of  an  extraordinary  character  have  inter- 
vened since  conviction,  rendering  such  ac- 
tion obviously  proper;  and  the  fact  that  the 
defendant  is  in  ill-health,  where  there  is  no 
showing  that  there  is  such  imminence  of 
dangerous  results  to  his  life  or  health  as  to 
require  his  removal  from  the  county  jail, 
does  not  disclose  an  abuse  of  discretion  of 
the  trial  judge  in  refusing  to  admit  him  to 
bail.    (Ex  parte  Turner,  112  Cal.  627.) 


BAILMENTS. 
See  Pledges. 

Warehousemen.  See  Warehousemen. 

Transaction  is  bailment  and  not  gift  when. 
See  Gifts,  6. 

What  is  not  a  bailment  See  Criminal 
Law,  524. 

Special  deposit  with  bank  as  a  pledge.  See 
Banks  and  Banking,  21  et  seq. 

Property  held  by  chief  of  police  as  bailee, 
garnishment  of.    See  Attachments,  19. 

Pledgee  of  bailee,  rights  of.  See  Pledges, 
III,  2. 

Statute  of  limitations,  when  only  runs  in 
favor  of  bailee.    See  Gifts,  16. 

Assumpsit  for  money  deposited.  See  As- 
sumpsit, I,  2. 

Gross  negligence  of  depositary,  what  Is 
not.    See  Hotel?. 

1.  Under  section  1142  of  the  Civil  Code, 
which  provides  that  "where  the  possession 
of  personal  property,  together  with  a  power 
to  dispose  thereof,  is  transferred  by  its  own- 
er to  another  person,  an  executed  sale  by  the 
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latter,  while  In  possession,  to  a  buyer,  In 
good  faith  and  In  the  ordinary  course  of 
business,  for  value,  transfers  to  such  buyer 
the  title  of  the  former  owner/'  the  posses- 
sion mentioned  does  not  necessarily  mean 
actual,  exclusive  manual  possession.  Where 
the  property  is  In  the  possession  of  a  bailee, 
it  is  sufficient  to  transfer  the  right  of  pos- 
session to  the  purchaser,  subject  to  the 
bailee's  lien.  (Gtoldstone  v.  Merchants'  Ice 
ft  C.  S.  Co.,  123  Cal.  625.) 

2.  In  an  action  by  the  administrator  of  a 
deceased  bailor  to  recover  money  deposited 
with  the  defendant  for  safekeeping,  to  be  re- 
turned on  demand,  a  receipt  for  the  money 
by  the  defendant  is  admissible  in  evidence, 
and  it  may  be  shown  by  parol  proof  that  the 
money  was  received  as  a  deposit  and  not  as 
a  payment  and  for  this  purpose  proof  of 
the  admission  of  the  bailee  that  he  received 
the  money  on  deposit,  and  had  used  some  of 
it  to  loan  it  and  receive  one-half  of  the  in- 
terest, Is  sufficient  (Northrop  v.  Knott,  114 
Gal.  612.) 

3.  The  receipt  having  been  given  as  evi- 
dence of  a  liability  for  money  deposited,  its 
possession  by  the  administrator  of  the  bail- 
or Is  evidence  of  its  nonpayment.  (North- 
rop v.  Knott  114  Cal.  612.) 

4.  A  declaration  of  the  bailee  that  he  could 
explain  what  became  of  the  money,  In  so 
far  as  it  might  seem  to  intimate  a  loss  of  the 
money  under  circumstances  which  relieved 
the  bailee  from  liability,  cannot  avail  where 
no  such  defense  was  pleaded,  nor  any  offer 
made  to  prove  such  a  defense,  nor  any  ex- 
planation given  as  to  what  the  circum- 
stances were,  but  the  bailee  stood  upon  the 
explicit  denial  in  his  answer  that  he  had 
ever  received  the  money.  (Northrop  v. 
Knott  114  Cal.  612.) 

BALLOTS. 
See  Elections,  VI. 

BANKRUPTCY  AND  INSOLVENCY. 
8ee  Assignments  for  the  Benefit  of  Creditors. 

I.  Who  Entitled  to  Benefit  of  Act;  In- 
solvency of  Member  of  Firm. 

II.  What  Constitutes  Insolvency  and 
Evidence  of;  Adjudication,  Form, 
and  Entry  of. 

III.  Petition  and  Bond;  Filing  Schedules; 

Citation  to  Answer;  Appearance;  Ju- 
risdiction. 

IV.  Effect  of  Proceedings  on  Attachment 

Execution,  or  Judgment. 

V.  Preferences;  Prior  Transfer  for  Cred- 
itors, or  Transfers  out  of  Course  of 
Business. 

VX  Receivers,  Powers  of,  Notice  to;  In- 
tervention by  Assignee  in  Actions  by. 

VII.  Assignees  in  Insolvency. 

1.  Election  or  Appointment  of  As- 

signee. 

2.  Carrying  on  of  the  Business  by 

the  Assignee. 

3.  Actions  by  Assignee  to  Recover 

Property;  Setting  Aside  of  Sale 
by  Assignee. 


4.  Right  of  Assignee  or  His  Attor- 

ney to  Purchase  the  Property. 

5.  Expenses  of;  Allowances  to;  Ac- 

counting    and      Commissions; 
Liability  for  Loss. 
6.  Personal    Judgment    in    Actions 
Against 

VIII.  Discharge  in. 

1.  What  Debts  Affected;  Extrater- 

ritorial Effect  of. 

2.  New  Promise  to  Pay  Discharged 

Debt 

IX.  Concurrent  Proceedings  in  Voluntary 
and  Involuntary  Insolvency. 

Banks,  Insolvency  and  winding  up  of.  See 
Banks  and  Banking,  VI. 

Benefit  society,  insolvency  of.  See  Bene- 
fit Societies,  VI. 

Corporation,  insolvency  of.  See  Corpora- 
tions, XI. 

Husband  and  wife  cannot  set  up  outstand- 
ing title  in  assignee  as  against  mortgagee  of 
homestead.    See  Ejectment  8. 

Debts  due  by  insolvent  administrator  to 
estate.  See  Executors  and  Administrators, 
41  et  seq. 

Dividends,  rights  of  creditors  to  share  in. 
See  Banks  and  Banking,  36,  37. 

Insolvency,  necessity  of  showing  in  peti- 
tion for  injunction.    See  Injunctions,  II. 

Setting  apart  homestead  to  insolvent.  See 
Homestead,  XI. 


I.  Who    Entitled  to    Benefit  of   Act;  Insol- 
vency of  Member  of  Firm. 

1.  Under  a  voluntary  petition  in  insolven- 
cy showing  indebtedness  of  the  Insolvent 
largely  in  excess  of  three  hundred  dollars, 
his  application  for  a  discharge  cannot  be 
successfully  contested  by  a  creditor  on  the 
ground  that  the  insolvent  had  had  the  bene- 
fits of  the  act  within  three  years  next  pre- 
ceding the  application,  where  it  appears  that 
the  only  prior  petition  in  legal  effect  did  not 
show  the  existence  of  debts  amounting  to 
three  hundred  dollars,  and  was,  therefore, 
self -destructive,  the  court  having  no  juris- 
diction to  entertain  it,  and  that  an  applica- 
tion for  discharge  therein  was  contested  by 
the  same  creditor,  and  denied  on  the  ground 
that  the  insolvent  did  not  owe  debts  amount- 
ing to  three  hundred  dollars,  and  was  not 
entitled  to  be  discharged  or  to  receive  the 
benefits  of  the  act  (In  re  Marsh,  115  Cal. 
230.) 

2.  Schedules  accompanying  a  petition  in 
insolvency,  which  state  the  amount  of  in- 
debtedness at  two  thousand  three  hundred 
and  eighteen  dollars,  but  include  in  that 
amount  a  note  for  two  thousand  two  hun- 
dred dollars,  which  is  stated  to  be  without 
consideration,  show,  in  legal  effect,  that  such 
note  was  no  valid  contract,  and  hence  no 
debt,  and  that  the  Indebtedness  of  the  in- 
solvent was  less  than  the  sum  of  three  hun- 
dred dollars,  and  that  the  court  had  no  ju- 
risdiction to  entertain  the  petition.  (In  re 
Marsh,  115  Cal.  230.) 
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8.  The  provisions  of  section  89  of  the  In- 
solvent Act  for  proceedings  in  the  case  of 
Insolvent  partnerships,  and  the  relative  dis- 
tribution of  the  firm  assets,  and  of  the  in- 
dividual assets  of  the  partners,  do  not  apply 
to  a  proceeding  in  insolvency  in  the  case  of 
an  individual  member  of  the  firm,  where 
the  court  has  no  jurisdiction  over  the  assets 
of  the  partnership.  In  such  case,  the  assets 
of  the  insolvent  may  be  distributed  pro  rata 
to  all  of  the  creditors  who  have  proved  their 
claims,  including  the  firm  creditors.  (In  re 
Straut,  125  Cal.  415.) 


II.  What  Constitutes  Insolvency  and  Evi- 
dence of;  Adjudication,  Form  of  and 
Entry  of. 

Proof  of  claim1  is  no  estoppel  to  appeal 
from  adjudication  of  bankruptcy.  See  Ap- 
peals, 44. 

Appeal  by  creditor,  notice,  upon  whom  to 
be  served.    See  Appeals,  78. 

4.  A  debtor  is  insolvent  when  he  is  unable 
to  pay  his  debts  from  his  own  means,  as 
they  become  due;  and  it  is  not  essential  that 
the  means  from  which  the  debts  are  to  be 
paid  must  exist  in  this  state;  nor  is  the  debt- 
or to  be  considered  insolvent  merely  because 
he  has  not  means  in  this  state  to  pay  his 
creditors  here,  outside  of  the  property  trans- 
ferred to  his  wife  in  this  state,  if,  at  the 
time  of  the  transfer,  he  had  sufficient  means 
in  another  state  to  pay  all  of  his  creditors. 
(Cook  v.  Cockins,  117  Cal.  140.) 

5.  The  fact  that  the  petition  of  the  insol- 
vent debtor  shows  an  excess  of  estimate  of 
assets  over  liabilities  is  not  inconsistent 
with  a  state  of  insolvency;  and  it  is  sufficient 
that  the  petition  alleges  that  the  debtor  is 
unable  to  pay  his  debts,  in  order  to  invoke 
the  jurisdiction  of  the  court,  though  such 
allegation  may  be  controverted  by  the  cred- 
itors or  any  of  them,  and  if  put  in  issue  it 
must  be  established  by  the  debtor  as  a  fact 
(Matter  of  Chope,  112  Cal.  680.) 

6.  Though  subsequent  insolvency  is  not  of 
Itself  foundation  for  an  inference  of  insol- 
vency at  the  date  of  a  gift  six  months  pre- 
vious thereto,  yet  the  subsequent  insolvency 
occurring  within  a  short  Interval  of  time 
without  any  considerable  reverse  of  business 
through  the  happening  of  any  casualty,  is  a 
fact  pertinent  to  the  inquiry  whether  the 
like  condition  did  not  exist  at  the  time  of  the 
gift  to  the  wife,  and  to  illustrate  the  intent 
of  the  donor.  (Woolridge  v.  Boardman,  115 
Cal.  74.) 

7.  Evidence  reviewed  and  held  to  support 
finding  of  insolvency  at  time  of  gift,  and 
fraudulent  intent  in  making  the  same. 
(Woolridge  v.  Boardman,  115  Cal.  74.) 

8.  Formal  findings  of  facts  and  conclu- 
sions of  law  are  not  necessary  upon  an  adju- 
dication of  insolvency  and  the  adjudication 
is  complete  in  form  and  substance  if  the 
court  by  order  adjudges  that  the  defendant 
was  insolvent  on  a  specified  date  prior  to 
the  filing  of  the  petition,  and  ever  since  has 
been,  and  still  is,  insolvent;  and  the  fact 
that  it  proceeds  unnecessarily  to  add  as  a 
conclusion  of  law  that  the  defendant  was  in- 


solvent on  that  date  cannot  affect  the  suffi- 
ciency of  the  adjudication.  (In  re  Clarke, 
125  Cal.  388.) 

9.  The  order  of  adjudication  of  insolvency 
is  interlocutory,  and  should  be  entered  In  the 
minutes;  but  the  fact  that  it  was  not  en- 
tered, or  that  the  entry  made  by  the  clerk 
was  incomplete,  or  informal,  does  not  render 
the  adjudication  invalid,  if  the  order  was  in 
fact  sufficient  in  form  and  substance.  (In  re 
Clarke,  125  Cal.  388.) 

III.  Petition  and  Bond;  Filing  Schedules; 
Citation  to  Answer;  Appearance;  Ju- 
risdiction. 

Petition  showing  excess  of  assets  over  lia- 
bilities.   See  ante,  5. 

Perjury  in  making  false  oath  to  petition 
and  schedules,  when  complete.  See  Crim- 
inal Law,  566. 

10.  A  petition  of  the  creditors  of  an  insol- 
vent debtor  must  show  that  they  are,  at 
least  to  the  number  of  five,  creditors  of  the 
alleged  insolvent,  and  creditors  to  the 
amount  of  five  hundred  dollars,  and,  if  they 
fail  to  do  so,  the  proceeding  must  fail;  and 
the  petition  cannot  be"  amended  by  bringing 
in  new  creditors,  without  the  institution  of 
a  new  proceeding,  subject  to  the  provisions 
of  the  statute  in  reference  to  citation,  bond, 
etc.  (Anderson  v.  Superior  Court  of  Lassen 
County,  122  Cal.  216.) 

11.  The  verification  of  a  petition  in  invol- 
untary insolvency  by  three  creditors  of  the 
insolvent  is  necessary  to  the  validity  of  the 
petition,  and  the  requirement  of  it  is  juris- 
dictional; and  where  it  appeared  that  at  the 
time  of  the  verification  of  the  petition  by 
three  creditors  it  contained  only  averments 
in  reference  to  their  claims,  and  that  the 
claims  of  two  other  creditors  verifying  the 
petition  were  subsequently  Inserted,  the  ver- 
ification by  the  three  creditors  is  a  nullity, 
and  the  petition,  not  being  verified  as  re- 
quired by  the  statute,  is  void,  and,  being 
void,  is  not  amendable  under  section  9  of  the 
Insolvent  Act,  which  is  intended  to  provide 
only  for  the  amendment  of  a  valid  petition, 
and  does  not  refer  to  a  void  petition  which 
no  amendment  can  validate,  so  as  to  confer 
upon  the  court  jurisdiction  of  the  subject 
matter  of  the  proceeding  which  it  did  not 
previously  have.  (Matter  of  Visalia  City 
Water  Co.,  119  Cal.  561.) 

12.  A  petition  in  insolvency  need  not  con- 
clude with  a  formal  prayer  for  the  debtor's 
discharge;  but  it  is  sufficient  if  it  contains 
an  averment  that  the  petitioner  desires  to  be 
discharged  from  his  debts  and  liabilities. 
(Matter  of  Chope,  112  Cal.  630.) 

13.  The  Insolvency  Act  contemplates  the 
filing  of  a  bond  with  two  sureties,  and  all 
the  petitioning  creditors  as  principals.  (Mat- 
ter of  Visalia  City  Water  Co.,  119  Cal.  561.) 

14.  A  proceeding  by  the  creditors  of  an 
alleged  Insolvent  debtor  without  a  bond,  In 
the  face  of  an  objection  thereto,  and  without 
any  waiver  of  the  objection,  is  in  excess  of 
the  jurisdiction  of  the  superior  court,  and, 
there  being  no  adequate  remedy  therefor  by 
appeal,  prohibition  will   lie  to  restrain  such 
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proceeding.    (Anderson  v.  Superior  Court  of 
Lassen  Co.,  122  Cal.  216.) 

15.  The  bond  accompanying  a  petition  in 
insolvency  covers  only  the  costs  and  dam- 
ages sustained  by  the  filing  of  that  petition, 
with  such  proper  amendments  as  may  have 
been  made  thereto,  but  does  not  cover  costs 
and  damages  sustained  by  reason  of  the  fil- 
ing of  a  petition  by  other  creditors  in  a  new 
proceeding.  (Anderson  v.  Superior  Court  of 
Lassen  Co.,  122  Cal.  216.) 

16.  Where  the  insolvency  proceedings 
were  regular  on  their  face,  they  cannot  be 
collaterally  attacked  by  the  defendants  in 
an  action  by  the  assignee,  upon  the  alleged 
ground  that  the  signers  of  the  petition  were 
not  actually  creditors  of  the  insolvents  in 
the  amount  required  by  the  Insolvent  Act 
(Riego  v.  Foster,  125  Cal.  178.) 

17.  Where  the  petition  was  amended  by 
adding  the  names  of  other  creditors,  without 
the  filing  of  a  new  bond,  and  a  trial  was  had 
under  the  amended  petition,  without  objec- 
tion to  the  power  of  the  court  to  allow  the 
amendment,  or  calling  Its  attention  to  the 
fact  that  a  new  bond  had  not  been  filed  un- 
der the  amended  petition,  owing  to  the  ap- 
parent belief  of  the  insolvent  that  the  bond 
given  under  the  first  petition  would  serve 
under  the  amended  petition,  all  objection  to 
the  lack  of  a  new  bond  is  waived.  (In  re 
Clarke,  125  Cal.  388.) 

18.  The  failure  of  the  creditors  to  give 
bond  does  not  render  the  insolvency  pro- 
ceedings absolutely  void;  but  it  is  matter  of 
abatement  which  must  be  taken  advantage 
of  prior  to  a  trial  of  Issues  upon  which  an 
adjudication  of  insolvency  is  had,  and,  if  not 
specifically  urged  prior  to  such  trial  and  ad- 
judication, it  is  waived.  The  objection  can- 
not be  urged  subsequently  to  the  adjudica- 
tion.   (In  re  Clarke,  125  Cal.  388.) 

19.  An  objection  to  the  form  of  the  bond 
filed  under  the  original  petition,  and  to  the 
sufficiency  of  the  sureties  thereupon,  is  a 
waiver  of  objection  to  the  lack  of  a  bond. 
(In  re  Clarke,  125  Cal.  388.) 

20.  After  the  adjudication  of  insolvency 
and  the  ordering  of  the  defendant  to  file 
schedules,  with  which  order  he  failed  to 
comply,  the  court  may  cite  him  to  answer 
concerning  his  property,  and,  upon  his  re- 
fusal so  to  do,  may  punish  him  for  contempt 
by  imprisonment  until  he  consents  to  an- 
swer. The  addition  of  Imprisonment  for 
one  day,  and  until,  etc.,  is  immaterial, 
where  the  defendant  did  not  avail  himself 
of  the  privilege  of  answering  during  the  day. 
(In  re  Clarke,  125  Cal.  388.) 

21.  Where  the  defendant  answered  the  ci- 
tation for  contempt  by  challenging  the  juris- 
diction of  the  court  in  a  written  statement, 
which  was  taken  under  advisement  and 
overruled,  the  defendant  cannot  object  that 
he  was  not  personally  present  in  court  when 
the  contempt  was  adjudged.  (In  re  Clarke, 
125  Cal.  388.) 

22.  A  defendant  in  Involuntary  insolvency, 
who  first  appears  after  the  amendment  of 
the  petition  by  adding  the  names  of  new 
creditors,  upon  which  no  citation  was  Is- 
sued, and  moves  to  strike  out  the  amended 


petition  and  parts  thereof,  on  grounds  not 
including  a  want  of  jurisdiction  of  his  per- 
son, makes  a  general  appearance,  notwith- 
standing an  express  statement  in  the  motion 
to  the  contrary,  and  an  express  reservation 
of  his  "right  to  be  brought  into  court  by  the 
Issue  of  regular  process/'  (In  re  Clarke,  125 
Cal.  388.) 

Concurrent  proceedings  in  voluntary  and 
involuntary  insolvency,  jurisdiction  in  case 
of.    See  post,  IX. 


IV.  Effect  of   Proceedings   on   Attachment, 
Execution,  or  Judgment. 

Elllng  of  petition,  effect  of,  on  lien  of 
mortgage  on  crops  to  be  grown.  See  Mort- 
gages, 196. 

Attachment,  insolvency  proceedings,  effect 
of,  on.    See  Attachments,  29,  30. 

23.  In  the  absence  of  any  statutory  provi- 
sion, a  levy  upon  property  by  virtue  of  an 
attachment  or  execution  creates  an  Interest 
in  the  property  superior  to  the  rights  of  the 
assignee  in  insolvency,  and  only  an  express 
provision  to  that  effect  will  make  the  pro- 
ceedings in  insolvency  paramount  to  such 
lien.    (Hefner  v.  Herron,  117  Cal.  473.) 

24.  The  fact  that  there  were  prior  attach- 
ments in  other  suits  for  an  amount  in  excess 
of  the  value  of  the  property,  and  also  an  at- 
tachment In  the  subsequent  suit,  all  of 
which  were  dissolved  under  the  operation  of 
the  insolvent  act,  is  immaterial,  and  does 
not  prevent  the  subsequent  execution  levy 
and  sale  in  the  last  suit  from  being  effective, 
in  the  absence  of  any  charge  of  actual  fraud 
or  collusion  with  the  insolvent,  or  of  any  act 
done  by  him  with  intent  to  give  preference 
to  a  creditor.  (Elliott  v.  Warfield,  122  Cal. 
632.) 

25.  Under  section  21  of  the  Insolvent  Act 
of  1895;  the  dissolving  of  an  attachment  in  a 
prior  action  by  insolvency  proceedings  is 
the  condition  upon  which  the  Insolvency 
proceedings  can  produce  any  effect  upon  a 
judgment  or  execution  subsequently  entered 
or  levied;  and  where,  prior  to  the  commence- 
ment of  the  proceedings  In  insolvency,  an  at- 
tachment suit  had  passed  into  judgment, 
and  property  of  the  Insolvent  had  been 
seised,  and  was  held  under  a  levy  of  execu- 
tion, the  attachment  previously  issued  has 
no  further  existence,  and  is  incapable  of  be- 
ing dissolved  by  the  proceedings  in  insolv- 
ency, though  the  attachment  was  levied 
within  one  month  prior  thereto,  and  section 
21  of  the  Insolvent  Act  has  no  application 
to  such  a  case;  nor  can  such  judgment  and 
execution  be  affected  by  the  proceedings  in 
insolvency,  but  the  judgment  creditor  has 
the  right,  as  against  the  assignee  in  insolv- 
ency, to  retain  and  dispose  of  the  property 
under  the  execution.  (Hefner  v.  Herron, 
117  Cal.  473.) 

26.  The  lien  of  an  execution  creditor  upon 
personal  property  In  the  hands  of  the  sheriff, 
and  the  right  to  a  sale  thereof  in  satisfac- 
tion of  his  judgment,  is  not  affected  by  the 
subsequent  adjudication  of  the  judgment 
debtor  as  an  insolvent,  and  the  appointment 
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of  the  sheriff  as  receiver  of  his  estate.  (Ward 
v.  Healy,  114  Cal.  191.) 

27.  Under  the  Insolvent  Act  of  1880,  a  levy 
under  execution  against  an  insolvent  debtor, 
made  within  one  month  before  the  adjudi- 
cation of  insolvency,  is  not  dissolved  or  af- 
fected by  such  adjudication,  and  the  prop- 
erty levied  upon  may  be  sold  under  the  exe- 
cution after  such  adjudication.  (Elliott  v. 
Warfleld,  122  Cal.  632.) 


V.  Preferences;  Prior  Transfer  for  Creditors 
or  Transfers  out  of  Course  of  Business. 

Insolvency  of  debtor  at  time  of  gift  Is  a 
circumstance  tending  to  show  fraud.  See 
Fraudulent  Conveyances,  7. 

Charge  of  fraudulent  concealment  of 
stock,  failure  of  defendant  to  offer  proof,  ef- 
fect of.    See  Evidence,  109. 

28.  Except  as  limited  by  the  statute,  an  in- 
solvent debtor  may  lawfully  make  prefer- 
ences among  his  creditors,  even  to  the  ex- 
tent of  transferring  all  of  his  property  to 
one  creditor  to  the  exclusion  of  others;  and 
a  conveyance  of  property  which  pays  one 
creditor  a  just  debt,  and  nothing  more,  is  not 
fraudulent  per  se  against  other  creditors  of 
the  insolvent  debtor,  and  can  only  be  at- 
tacked by  showing  that  it  is  in  violation  of 
the  insolvent  law.  (Matter  of  Muller  &  Ken- 
nedy, 118  Cal.  432.) 

29.  Upon  the  trial  of  a  petition  in  involun- 
tary insolvency  by  creditors  of  an  insolvent 
firm,  charging  that,  within  thirty  days  next 
preceding,  the  firm  had  transferred  its  stock 
in  trade,  and  the  fixtures  and  book  accounts 
of  its  store,  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  firm,  and  also 
in  contemplation  of  insolvency,  where  the 
evidence  showed  that  the  transfer  was  made 
to  one  creditor  in  payment  for  borrowed 
money,  and  did  not  exceed  the  debt  in  value, 
and  it  was  testified  that,  at  the  time  of  the 
transfer,  there  was  no  Intention  to  hinder, 
delay,  or  defraud  any  creditors,  and  that  the 
firm  and  each  partner,  though  insolvent  in 
fact,  did  not  contemplate  Insolvency,  or  in- 
tend to  file  any  petition  in  insolvency,  the 
question  of  their  intent  to  make  a  fraudu- 
lent preference  forbidden  by  the  'insolvent 
Act  is  a  question  of  fact,  and  not  of  law; 
and,  although  the  fact  that  the  transfer  was 
out  of  the  usual  course  of  business  was 
prima  facie  evidence  of  fraud,  yet  such 
prima  facie  evidence  might  be  overcome  by 
rebutting  evidence,  and  where  the  court 
found  against  any  intent  to  defraud,  and 
against  any  contemplation  of  Insolvency,  at 
the  time  of  the  transfer,  and  refused  an  ad- 
judication of  insolvency  under  the  petition, 
its  findings  and  judgment  cannot  be  dis- 
turbed upon  appeal  for  insufficiency  of  the 
evidence.  (Matter  of  Muller  &  Kennedy,  118 
Cal.  432.) 

80.  In  an  action  by  an  assignee  in  insolv- 
ency to  recover  property  transferred  by  the 
insolvent  debtor  nearly  eight  months  prior 
to  the  commencement  of  proceedings  in  in- 
solvency, where  the  evidence  showed  that, 
at  the  time  of  the  transfer,  the  debtor  did 


not  consider  himself  insolvent,  and  that  the 
transferee  did  not  know  that  he  was  insolv- 
ent, and  that  the  transfer  was  not  made  in 
the  Intent  to  hinder,  delay,  defraud,  or  pre- 
fer creditors,  but  was  made  at  the  request 
of  the  creditors  to  a  trustee  selected  by 
them,  and  that  most  of  the  property  was 
sold  by  such  trustee  and  the  proceeds  paid 
to  the  creditors,  though  not  ratably,  it  ap- 
pearing that  some  of  the  creditors  had  liens 
on  part  of  the  property,  and  were  legally 
preferred  creditors,  and  it  not  appearing 
that  any  of  the  unpaid  creditors  had  object- 
ed that  the  proceeds  were  not  distributed 
pro  rata,  or  indicated  that  they  were  unwill- 
ing to  wait  until  the  remainder  of  the  prop- 
erty should  be  sold  and  distributed,  a  non- 
suit of  the  plaintiff  is  properly  granted. 
(McNeil  v.  Hansen,  115  Cal.  214.) 

31.  A  finding,  based  upon  an  admission  in 
the  pleadings,  that  the  transfer  was  not 
made  in  the  usual  and  ordinary  course  of 
business,  and  that  at  the  time  thereof  de- 
fendants knew  and  had  reason  to  believe 
that  the  firm  was  insolvent,  and  that  the 
transfer  was  being  made  with  intent  to  pre- 
fer certain  creditors,  represented  by  the  de- 
fendants, and  with  a  view  to  prevent  the 
property  from  coming  to  the  assignee  in 
insolvency,  etc.,  is  not  inconsistent  with 
another  finding  that  defendants  were  free 
from  actual  fraud,  and  believed  their  con- 
duct to  be  lawful.  (Riego  v.  Foster,  125  Cal. 
178.) 

32.  Actual  fraud  is  not  an  element  in  the 
case;  and  if  the  provisions  of  the  Insolvent 
Act  are  violated,  the  transfer  is  void,  re- 
gardless of  any  question  of  honesty  and 
fairness,  good  faith,  or  actual  fraud.  (Riego 
v.  Foster,  125  Cal.  178.) 


VI.  Receivers,  Powers  of.  Notice  to;  Inter- 
vention by  Assignee  in  Actions  by. 

33.  A  receiver  of  the  assets  of  an  insolv- 
ent debtor  is  only  authorized  to  take  posses- 
sion of  property  belonging  to  the  insolvent 
debtor,  and  to  care  for  them  until  the  ap- 
pointment of  an  assignee,  and  may  main- 
tain all  actions  necessary  to  preserve  the 
property  which  comes  to  his  possession;  but 
he  is  not  authorized  to  bring  an  action  to 
vacate  a  transfer  made  by  the  Insolvent 
debtor  prior  to  the  commencement  of  the  in- 
solvency proceeding,  and  such  action  can 
only  be  brought  by  the  assignee,  and  the 
right  of  action  does  not  exist  until  after  his 
appointment  (Tibbets  v.  Cohn,  116  Cal. 
365.) 

34.  The  sheriff,  as  receiver  of  an  insolvent 
debtor,  under  the  Insolvent  Act,  is  a  mere 
custodian  of  the  property  of  the  insolvent, 
pending  the  appointment  of  the  assignee, 
and  does  not  represent  the  insolvent  debtor 
for  the  purpose  of  defending  actions,  and 
service  of  notice  upon  him  of  a  laborer's 
claim  for  wages  is  not  given  to  the  legal 
representative  of  the  insolvent  (Taylor  v. 
Hill,  115  Cal.  143.) 

35.  In  an  action  by  a  sheriff,  claiming  as 
a  receiver  of  an  insolvent  debtor,  to  recover 
from  a  purchaser  the  price  of  personal  prop- 
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erty  sold,  in  which  the  purchaser  sets  up  a 
prior  right  to  the  proceeds  of  the  sale  as  an 
execution  creditor  of  the  insolvent,  the  as- 
signee of  the  insolvent  may  intervene,  but 
in  his  complaint  in  Intervention  must  allege 
the  fact  of  the  assignment  to  him,  and  es- 
tablish it  by  evidence.  (Ward  v.  Healy,  114 
CaL  191.) 

36.  Upon  a  recovery  by  the  plaintiff  in 
such  an  action  he  would  recover  as  receiver, 
and  the  assignee  in  insolvency  would  be  en- 
titled to  have  him  account  for  the  proceeds 
in  the  Insolvency  proceeding,  without  resort- 
ing to  a  separate  action  In  equity.  (Ward  v. 
Healy,  114  Cal.  191.) 


VII.  Assignees  in  Insolvency. 

1.  Election  or  Appointment  of  Assignee. 

Mandamus  is  not  proper  remedy  to  set 
aside  improper  appointment  of  assignee. 
See  Mandamus,  6. 

37.  The  true  construction  of  section  19  of 
the  Insolvent  Act  is  that  the  majority  in 
amount  of  claims  entitled  to  vote  shall  pre- 
vail in  the  election  of  an  assignee.  (O'Neill 
v.  Reynolds,  116  Cal.  264.) 

38.  Upon  the  death  of  a  trustee  of  a  bank- 
rupt appointed  pursuant  to  section  43  of  the 
bankrupt  act  of  1879,  to  whom  a  note  and 
mortgage  had  been  executed,  upon  which  an 
action  of  foreclosure  had  been  brought  by 
him,  as  such  trustee,  the  district  court  of 
the  United  States  had  exclusive  jurisdiction 
to  appoint  an  assignee  of  the  bankrupt  as 
successor  of  the  trustee,  and  no  successor 
thereto  could  be  appointed  by  the  superior 
court  under  section  2289  of  the  Civil  Code. 
The  assignee  in  bankruptcy  chosen  by  the 
district  court  had  the  right  to  be  substituted 
as  plaintiff,  and  to  proceed  with  the  action 
to  foreclose  the  mortgage,  as  the  real  party 
in  interest.    (Lloyd  v.  Davis,  123  Cal.  348.) 


2.  Carrying  on  of  the  Business  by  the  As- 
signee. 

39.  A  mutual  written  agreement  of  the 
creditors  of  an  insolvent  corporation  author- 
izing and  directing  the  assignee  for  his,  their, 
and  each  of  their  joint  and  several  interest 
and  advantage  to  carry  on  the  usual  busi- 
ness of  the  corporation,  and  authorizing, 
empowering,  and  directing  him  to  employ 
the  necessary  labor  and  buy  the  necessary 
supplies  for  that  purpose,  creates  an  agency 
of  the  assignee  for  such  creditors  as  joint 
principals,  who  are  liable  as  such  to  an  ac- 
tion of  assumpsit  for  supplies  sold  to  the  as- 
signees on  faith  thereof.  (Wilson  v.  Hen- 
derson, 123  Cal.  258.) 

40.  Such  agreement  does  not  involve  any 
question  of  partnership  or  sharing  of  profits 
among  the  creditors,  or  of  engaging  in  busi- 
ness on  their  part.  The  question  is  simply 
one  of  agency,  and  of  the  liability  of  princi- 
pals for  acts  done  by  their  authority.  (Wil- 
son v.  Henderson,  123  Cal.  268.) 

41.  In  an  action  of  assumpsit  against  the 
creditors  as    principals,  for    supplies    fur- 


nished to  the  assignee  as  their  agent,  where 
the  complaint  specifically  alleged  that  they 
were  furnished  under  and  in  pursuance  of 
the  authority  conferred  upon  the  assignee 
by  the  terms  of  the  agreement  of  the  credi- 
tors, an  allegation  in  the  complaint  that  the 
defendants  obtained  an  order  of  court  au- 
thorizing the  assignee  to  carry  on  the  busi- 
ness, and  directing  that  the  costs  of  labor 
and  supplies  should  be  a  first  charge  upon 
the  assets,  without  alleging  that  the  supplies 
were  furnished  upon  the  authority  of  the  or- 
der, does  not  show  upon  its  face  that  the 
order  is  available  to  defeat  the  cause  of  ac- 
tion pleaded,  or  to  relieve  the  creditors  from 
their  liability  as  principals,  under  the  agree- 
ment, and  to  cast  the  whole  liability  upon 
the  assignee.  (Wilson  v.  Henderson,  123 
Cal.  258.) 

42.  The  contention  that  plaintiff  consented 
to  be  bound  by  the  terms  of  the  order,  in 
seeking  payment  for  his  supplies,  is  affirma- 
tive matter  of  defense;  and  the  utmost  that 
could  be  claimed  under  such  defense,  from 
the  terms  of  the  order,  would  be,  that  hav- 
ing been  given  a  preferred  claim  in  the  na- 
ture of  a  lien  upon  the  assets  of  the  insol- 
vent, he  ought  to  exhaust  such  lien  before 
seeking  recourse  against  the  creditors.  (Wil- 
son v.  Henderson,  123  Cal.  258.) 

43.  The  assignee  has  no  power  under  the 
Insolvent  Act  to  continue  the  business  of  the 
insolvent,  and  there  is  no  authority  given  in 
the  Insolvent  Act  to  the  court  to  order  that 
the  business  shall  be  carried  on;  and  such 
order  cannot  operate  merely  by  force  of  its 
terms,  or  be  enforced  otherwise  than  upon 
the  equitable  principles  of  estoppel.  (Wil- 
son v.  Henderson,  123  Cal.  258.) 


3.  Actions  by  Assignee  to  Recover  Property; 
Setting  Aside  of  Sale  by  Assignee. 

Action  by  assignee,  deposition  of  insolv- 
ent in  former  action,  admissibility  of.  See 
Evidence,  81. 

Striking  out  parts  of  answer  in  action  by 
assignee,  form  of  order.  See  Pleading  and 
Practice,  6. 

Intervention  by  assignee  in  action  by  re- 
ceiver.   See  ante,  VI. 

Action  by  assignee  against  trustee  to  re- 
cover property,  trustee  not  entitled  to  coun- 
sel fees,  when.  See  Trusts  and  Trustees,  65, 
66. 

Collateral  attack  on  proceedings  in  action 
by  assignee.    See  ante,  16. 

44.  In  an  action  by  an  assignee  appointed 
under  proceedings  in  involuntary  insolvency 
against  a  partnership,  to.  recover  property 
assigned  by  the  firm,  to  the  defendants,  In 
violation  of  the  Insolvent  Act,  within  one 
month  prior  to  the  filing  of  the  petition  by 
the  creditors,  a  certified  copy  of  the  assign- 
ment to  the  assignee  is  conclusive  evidence 
of  the  right  of  the  assignee  to  bring  the 
action.    (Rlego  v.  Foster,  125  Cal.  178.) 

45.  In  an  action  by  an  assignee  in  insol- 
vency to  recover  the  value  of  property  of  the 
insolvent  debtor,  alleged  to  have  been  fraud- 
ulently secreted  and  concealed  by  the  insol- 
vent and  her  husband,  who  was  manager  of 
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her  business,  to  prevent  the  property  from 
coming  into  the  possession  of  the  assignee, 
and  to  have  been  converted  and  sold  by  the 
defendant  with  knowledge  of  such  conceal- 
ment, the  fraudulent  secretion,  and  the  con- 
version of  the  property  with  knowledge  of 
its  concealment,  may  be  proved  by  circum- 
stantial evidence.  The  evidence  reviewed, 
and  held  sufficient  to  warrant  a  recovery  by 
the  assignee.  (Hall  v.  Susskmd,  120  Cal. 
559.) 

46.  The  amount  of  sales  made  by  the  de- 
fendant of  goods  purchased  by  the  insolvent, 
being  peculiarly  within  the  knowledge  of 
the  defendant,  and  difficult  to  be  ascer- 
tained by  the  plaintiff,  the  defendant,  upon 
falling  to  make  any  proof  thereof,  cannot 
complain  of  any  fair  deduction  as  to  such 
value  from  the  estimates  before  the  court. 
(Hall  v.  Susskind,  120  Cal.  559.) 

47.  The  delivery  of  the  vehicles  to  the  de- 
fendant corporation  under  its  claim  of  title 
as  vendee  of  the  property,  by  a  mistake 
either  of  fact  or  of  law,  or  both,  as  to  the  lo- 
cation of  the  title,  does  not  estop  the  as- 
signee from  claiming  the  recovery  back  of 
the  property  or  its  value;  but  the  assignee, 
being  a  trustee  for  the  creditors,  had  no 
right  or  power  to  give  away  the  property, 
and  could  not  be  held  to  the  transaction. 
(Davis  v.  Winona  Wagon  Co.,  120  Cal.  244.) 

48.  In  an  action  to  recover  the  value  of  ve- 
hicles converted  by  the  defendant,  an  at- 
tempt to  follow  the  proceeds  of  fraudulent 
sales  of  vehicles  made  by  the  insolvent  cor- 
poration is  not  involved,  and  there  is  no  ma- 
teriality in  the  fact  that  the  proceeds  of  the 
sales  went  to  the  corporation  defendant. 
\Davis  v.  Winona  Wagon  Co.,  120  Cal.  244.) 

49.  In  an  action  by  the  assignee  to  re- 
cover the  value  of  vehicles  alleged  to  belong 
to  the  insolvent  corporation  and  to  have 
been  converted  to  its  own  use  by  the  defend- 
ant corporation,  plaintiff  is  bound  to  prove 
that  the  vehicles  of  the  insolvent  corpora- 
tion were  converted  by  the  defendants,  and 
not  by  the  Insolvent  corporation,  and  plain- 
tiff is  estopped  from  claiming  that  the  Insol- 
vent corporation  was  not  the  owner  of  the 
Vehicles,  but  was  a  mere  agent  of  the  de- 
fendant, for  the  purpose  of  claiming  that 
sales  of  vehicles  made  by  the  insolvent  cor- 
poration prior  to  the  insolvency  proceedings, 
upon  commission,  and  the  accounting  by  it 
to  the  defendant  corporation  for  the  proceeds 
thereof,  were  a  conversion  of  such  vehicles 
by  the  defendant  corporation.  (Davis  v. 
Winona  Wagon  Co.,  120  Cal.  244.) 

50.  Where  the  property  was  delivered  by 
the  assignee  to  the  corporation  vendee,  by 
reason  of  its  claim  of  title  thereto,  and,  in  a 
subsequent  action  by  the  assignee  to  recover 
the  value  of  the  property  so  delivered,  for 
the  benefit  of  creditors  of  the  insolvent  cor- 
poration, the  defendant  set  out  that  the 
property  belonged  to  it,  and  based  its  right 
to  defeat  the  action  on  that  ground  alone, 
no  demand  for  a  return  of  the  property  was 
necessary,  under  such  circumstances,  before 
the  commencement  of  the  action.  (Davis  v. 
Winona  Wagon  Co.,  120  Cal.  244.) 


51.  Where  an  assignee  in  insolvency  has 
made  a  sale  by  order  of  the  court,  which 
may  be  set  aside  upon  equitable  grounds,  the 
assignee  need  not  resort  to  a  bill  in  equity, 
but  may  preferably  move  the  court  which 
made  the  order  to  set  it  aside  upon  any 
ground  Of  equitable  cognizance,  and  the 
court  will  particularly  entertain  such  appli- 
cation, where  deception  was  practiced  or  a 
mistake  induced  by  the  act  of  the  purchaser, 
due  regard  being  had  to  the  intervening 
rights  of  third  persons.  (Thompson  v.  Su- 
perior Court,  119  Cal.  538.) 

52.  The  superior  court  has  jurisdiction  to 
make  a  conditional  order  vacating  a  sale  of 
waterpipe,  made  to  a-  purchaser  for  much 
less  than  its  value,  by  reason  of  his  fraudu- 
lent representations  as  to  the  quantity  of 
the  pipe,  which  was  unknown  to  the  as- 
signee, and  such  order  may  be  conditioned 
upon  the  payment  to  the  purchaser  by  the 
assignee  of  a  sum  sufficient  to  reimburse  the 
purchaser  for  his  outlay.  (Thompson  v.  Su- 
perior Court,  119  Cal.  538.) 

53.  The  assignee  may  extinguish  the  obli- 
gation to  pay  money  to  the  purchaser,  im- 
posed by  the  conditional  order  vacating  the 
sale,  by  compliance  with  section  1500  of  the 

'  code,  and,  if  no  tender  or  offer  of  payment 
could  be  made  to  the  purchaser  through  his 
fault,  he  may  make  showing  thereof  to  the 
court  and  pay  the  money  into  court  for  the 
purchaser,  and  it  would  then  be  the  duty 
of  the  purchaser  to  deliver  the  pipe  to  the 
assignee,  and,  upon  refusal  to  do  so,  he 
would  be  in  contempt,  and  might  be  com- 
mitted until  he  should  deliver  it.  (Thomp- 
son v.  Superior  Court,  119  Cal!  538.) 

54.  The  court  had  no  jurisdiction  on  an  ex 
parte  application  of  the  assignee,  to  modify 
the  conditional  order  setting  aside  the  sale, 
so  as  to  make  the  order  absolute,  and  direct 
the  delivery  of  the  property  without  pay- 
ment of  the  money  required  by  the  condi- 
tional order  to  be  paid  to  the  purchaser,  and 
such  ex  parte  modification  must  be  annulled 
upon  certiorari.  (Thompson  v.  Superior 
Court,  119  Cal.  538.) 

55.  Where  contempt  proceedings  against 
the  purchaser,  to  which  he  was  a  party  upon 
a  prior  hearing,  were  dismissed,  the  affida- 
vits used  thereupon  have  performed  their 
function,  and  no  subsequent  ex  parte  appli- 
cation for  a  modification  of  the  conditional 
order  vacating  the  sale  could  be  aided  by 
reference  to  such  affidavits.  (Thompson  v. 
Superior  Court,  119  Cal.  538.) 

4.  Right   of  Assignee   or   His   Attorney   to 
Purchase  the  Property. 

56.  The  creditors  of  the  estate  of  the  insol- 
vent were  beneficiaries  of  the  trust  fund  m 
the  hands  of  the  assignee,  who  was  the 
trustee,  and  the  attorney  of  the  trustee,  as 
his  agent,  occupied  the  same  confidential 
relation  to  the  creditors  as  the  assignee,  and 
neither  of  them  could  purchase  the  property 
for  himself,  unless  permitted  to  do  so  by  all 
of  the  creditors  with  full  capacity  of  each  to 
contract,  and  with  full  knowledge  by  each 
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of  the  motives  of  the  purchaser  in  making 
the  purchase,  and  of  all  other  facts  concern- 
ing the  transaction  which  might  affect  their 
decision,  and  without  the  use  of  any  influ- 
ence exerted  upon  them  by  him;  and  in  the 
absence  of  proof  of  such  a  state  of  facts,  in 
respect  to  every  creditor,  the  sale  to  the  at- 
torney for  the  assignee  was  void  as  to  the 
creditors,  and  a  constructive  trust  in  their 
favor  was  fastened  upon  the  property  by 
operation  of  law.  (Broder  v.  Conklln,  121 
Cal.  282.) 


5.  Expenses  of;    Allowances  to;  Accounting 
and  Commissions;  Liability  for  Loss. 

* 

Reimbursement  of  assignee  where  per- 
sonal judgment  in  replevin  rendered  against 
Mm.    See  post,  63. 

57.  The  assignee  of  an  insolvent  debtor 
cannot  be  properly  charged  with  money 
which  never  came  into  his  hands,  if  It  does 
not  appear  that  it  was  lost  to  the  estate 
through  his  fraud  or  negligence.  (Estate  of 
Baley,  123  Cal.  38.) 

58.  A  mistake  made  by  such  assignee  In 
bookkeeping,  In  charging  himself  with  the 
foil  amount  of  moneys  collected  by  former 
assignees  for  the  benefit  of  creditors,  and 
crediting  himself  with  moneys  paid  out  by 
them  for  attorneys'  fees,  instead  of  charging 
himself  only  with  the  net  amount  of  money 
received  by  him  from  them,  does  not  render 
aim  liable  for  moneys  not  received.  It  is  er- 
ror to  strike  out  the  allowance  for  attorneys* 
fees,  and  still  to  charge  the  assignee  of  the 
insolvent  with  the  full  amount  received  by 
the  former  assignees,  without  any  deduction. 
(Estate  of  Raley,  123  Cal.  38.) 

59.  The  assignee  of  an  insolvent  debtor  Is 
to  be  credited,  under  section  32  of  the  Insolv- 
ent Act  of  1895,  with  "all  necessary  expenses 
incurred  by  him  In  the  care,  management, 
and  settlement  of  the  estate";  and  It  is  in- 
cumbent on  the  assignee  to  support  his  right 
to  be  reimbursed  for  expenditures  made,  by 
a  showing  such  as  will  bring  them  within 
the  purview  of  that  provision.  (Estate  of 
Raley,  123  Cal.  38.) 

00.  The  assignee  of  an  insolvent  debtor  is 
entitled  to  the  allowance  of  commissions  on 
money  accounted  for  in  his  quarterly  ac- 
count, as  a  preferred  demand  upon  the  fund 
in  the  hands  of  the  assignee,  to  be  satisfied 
before  the  funds  are  used  to  pay  creditors, 
and  only  the  surplus  should  be  distributed 
pro  rata  among  the  creditors.  (Estate  of 
Raley,  123  Cal.  38.) 

61.  The  court  has  power  to  require  the  as- 
signee to  itemize  his  account;  and  it  may,  in 
its  discretion,  refer  the  account  to  a  referee 
for  hearing  and  report  (Estate  of  Raley, 
123  Cal.  38.) 


the  wheat  crop,  he  cannot  complain  that  a 
judgment  for  the  plaintiff  is  rendered 
against  him,  both  individually  and  In  his 
representative  capacity  as  such  assignee,  he 
being  Individually  responsible  for  his  tor- 
tious act,  and  the  capacity  in  which  he  de- 
fended being  also  properly  determined  by 
the  judgment.  (O'Brien  v.  Ballon,  116  Cal. 
318.) 

63.  There  can  be  but  one  satisfaction  of 
such  judgment,  and  the  fact  that  the  judg- 
ment is  against  the  assignee,  as  such,  is 
some  evidence  upon  which  to  predicate  a 
claim  for  reimbursement  from:  the  estate  of 
the  insolvent.  (O'Brien  v.  Ballou,  116  Cal. 
318.) 

VIII.  Discharge  in. 

1.  What   Debts    Affected;    Extraterritorial 

Effect  of. 

Discharge  In  voluntary,  effect  of  in  invol- 
untary proceedings.    Bee  post,  IX. 

Discharge  in  bankruptcy  is  a  defense  go- 
ing to  the  merits.    See  Default,  III,  1. 

64.  Commission  merchants  who  receive 
goods  consigned  to  them  on  commission  to 
be  sold,  and  the  proceeds,  less  commission, 
to  be  transmitted  to  the  consignor,  and  who 
sell  the  goods  and  fail  to  transmit  the  money, 
create  a  debt  in  a  fiduciary  capacity,  which 
is  not  barred  by  their  discharge  in  insolv- 
ency; and  the  statement  of  the  account  be- 
tween the  parties  does  not  so  change  the 
fiduciary  quality  or  character  of  the  indebt- 
edness as  to  take  it  out  of  the  exception  de- 
clared in  the  Insolvent  Act.  (Mayberry  v. 
Cook,  121  Cal.  588.) 

65.  The  insolvent  laws  of  one  state  have 
no  extraterritorial  operation,  and  cannot  dis- 
charge contracts  with  citizens  of  other 
states,  unless  the  citizen  of  another  state 
voluntarily  becomes  a  party  to  the  insolv- 
ency proceeding.  (Scamman  v.  Bonslett, 
118  Cal.  93.) 

66.  Although,  as  a  general  rule,  a  citizen 
of  another  state  who  has  not  become  a 
party  to  insolvency  proceedings  in  this 
state,  is  not  bound  by  such  proceedings,  or 
by  the  discharge  therein,  yet,  where  it  ap- 
pears that  the  debtor  and  creditor  were  both 
citizens  of  California  at  the  date  of  the  con- 
tract, and  that  the  contract  was  made  and 
is  payable  In  this  state,  it  seems  that,  in  an 
action  brought  in  this  state  by  the  creditor 
to  enforce  such  contract,  a  certificate  of  dis- 
charge of  the  debtor  under  the  insolvent  law 
of  this  state  enacted  before  the  Indebtedness 
accrued,  is  a  valid  defense  to  the  action, 
even  though  the  creditor  had  become  a  resi- 
dent of  another  state  after  the  making  of 
the  contract.  (Scamman  v.  Bonslett,  118 
Cal.  93.) 


6.  Personal   Judgment  in  Actions    Against.       2.  New  Promise  to  Pay  Discharged  Debt. 


Judgment  against  assignee,  effect  of.  See 
Judgments,  33. 

42.  Where  the  assignee  in  insolvency  of 
the  vendor  defends,  as  such  assignee,  an  ac- 
tta  of  replevin  brought  by  the  purchaser  of 


67.  When  a  debt  has  been  discharged  by 
proceedings  in  insolvency,  the  remedy  to  en- 
force the  payment  of  the  debt  is  gone,  but 
the  moral  obligation  to  pay  It  still  remains 
and  is  a  good  consideration  for  a  new  prom- 


90        BANKRUPTCY  AND  INSOLVENCY,  IX— BANKS  AND  BANKING,  I,  II. 


tee  to   make   such   payment    (Lambert  v. 
Schmalz,  118  Cal.  33.) 

68.  When  an  action  Is  brought  to  recover 
a  debt  discharged  In  insolvency,  it  must  be 
based  upon  the  new  promise,  and,  to  support 
the  action,  it  must  appear  that  the  promise 
was  dear,  distinct,  unconditional,  and  un- 
equivocal. (Lambert  v.  Schmalz,  118  Cal. 
33.) 

69.  Where  there  was  evidence  of  repeated 
promises  to  pay  the  debt  made  after  the  dis- 
charge in  insolvency,  and  a  number  of  pay- 
ments were  made  upon  it  by  the  defendant 
thereafter,  statements  made  by  the  defend- 
ant, prior  to  the  discharge,  that  he  would 
pay  plaintiff  every  dollar  of  the  money, 
though  not  constituting  such  a  promise  as 
would  remove  the  bar  of  the  discharge,  may 
properly  be  considered  as  supporting  the 
evidence  of  promises  subsequently  made. 
(Lambert  v.  Schmalz,  118  Cal.  33.) 

70.  Where  the  debt  discharged  was  a  note 
given  for  money  loaned,  bearing  interest  at 
the  rate  of  two  per  cent  per  month,  a  clear 
and  unconditional  oral  promise  to  pay  the 
debt  may  be  the  subject  of  an  action,  but,  in 
such  case,  the  indebtedness  only  bears  legal 
interest  from  the  date  of  the  promise.  (Lam- 
bert v.  Schmalz,  118  Cal.  33.) 

71.  No  percentage  can  be  recovered  by  the 
plaintiff  in  such  action.  (Lambert  v. 
Schmalz,  118  Cal.  33.) 


IX.  Concurrent   Proceedings   in    Voluntary 
and  Involuntary  Insolvency.     , 

72.  The  fact  that  the  insolvent,  after  the 
adjudication  of  insolvency  in  the  proceed- 
ings by  the  creditors,  Instituted  voluntary 
proceedings  in  Insolvency,  and  obtained  a 
discharge  therein,  whatever  effect  such  dis- 
charge may  have  as  a  plea  in  bar  in  a  proper 
case,  could  not  operate  to  deprive  the  court 
of  jurisdiction  over  the  prior  proceedings  by 
the  creditors  in  Involuntary  insolvency.  (In 
re  Clarke,  125  Cal.  388.) 


BANKS  AND  BANKING. 

I.  Organization   and    Character  of;    By- 
Laws. 

II.  Officers,    Powers    and    Authority    of; 
Contracts  and  Loans. 

III.  Deposits    In;  Checks    Against;  Actions 

for;  Statement  of  Accounts;  Certifi- 
cates of  Deposit;  Special  Deposits. 

IV.  Banks  Receiving   Drafts  or  Notes  for 

Collection;  Power  over  Moneys  Re- 
ceived. 

V.  Liability  of  Stockholders. 

VI.  Insolvency  and  Winding  up  of  Banks. 

VIL  National  Banks. 

Overdraft  account,  credit  of  note  in,  ef- 
fect of.    See  Payment,  5. 

Overdraft,  application  of  payments  made. 
See  Payment,  III. 

Ownership  of  stock  by,  evidence  of.  See 
Corporations,  V,  3. 


Refusal  to  transfer  stock  on  books,  rem- 
edy.   See  Corporations,  18. 

Want  of  capacity  to  sue  is  waived  by  ab- 
sence of  objection.  See  Justices  of  the 
Peace,  5. 


I.  Organization  and  Character  of;  By-Laws. 

Parol  proof  of  Incorporation  is  not  admis- 
sible.   See  Corporations,  2. 

De  facto  existence  may  be  proved  by  repu- 
tation.   See  Corporations,  2. 

Change  of  name  by  savings  banks.  See 
Corporations,  II. 

Customary  conduct  of  cashier  in  violation 
of  by-law,  effect  of.    See  post,  9. 

Savings  banks,  power  of,  to  engage  in 
commercial  business.    See  post,  41. 

1.  The  act  of  1862,  providing  for  the  incor- 
poration of  banks,  was  so  far  repealed  by 
section  288  of  the  Civil  Code  that  no  new 
corporations  could  be  formed  under  that 
act;  but  it  remained  in  force  so  far  as  corpo- 
rations theretofore  formed  were  concerned, 
not  only  to  sustain  their  existence,  but  also 
to  fix  their  character,  and  define  their  pow- 
ers, duties,  obligations,  and  liabilities,  ex- 
cept so  far  as  modified  by  inconsistent  code 
provisions  relating  to  such  corporations,  un- 
less they  should  elect  to  come  under  the  code 
provisions.  (Murphy  v.  Pacific  Bank,  119 
Cal.  334.) 

2.  The  fact  that  a  certificate  of  deposit 
was  Issued  to  a  stockholder  of  a  savings 
bank  doing  a  commercial  business,  does  not 
determine  the  character  of  the  business 
transacted  by  the  bank.  Such  certificates 
are  usual  with  commercial  banks,  and,  un- 
der section  576  of  the  Civil  Code,  may  be 
Issued  by  savings  and  loan  corporations. 
(Murphy  v.  Pacific  Bank,  119  Cal.  334.) 

3.  Corporations  may  make  only  such  by- 
laws as  are  consistent  with  the  constitution 
and  laws  of  the  state,  and  a  by-law  of  a  sav- 
ings bank  asserting  that  the  stockholders 
were  not  held  to  their  constitutional  liabil- 
ity is  void,  and  has  no  binding  force  upon 
the  depositors.  (Wells  v.  Black,  117  Cal. 
157.) 


II.  Officers,  Powers  and  Authority  of;  Con- 
tracts and  Loans. 

Authority  to  cashier  to  take  necessary 
steps  to  collect  claim,  what  includes.  See 
Agency,  II,  1. 

Perjury,  bank  cashier  In  overstating  value 
of  securities  to  bank  commissioners  Is  not 
guilty  of.    See  Criminal  Law,  564. 

Teller  may  testify  that  defendant  had  no 
account  at  bank,  when.  See  Criminal  Law, 
332. 

Acknowledgment  of  mortgage  by  notary 
who  was  cashier.    See  Acknowledgments,  3. 

Power  of  court  to  appoint  directors  on  va- 
cancy on  insolvency  of  bank.  See  post, 
33,  34. 

4.  The  provision  of  section  578  of  the  Civil 
Code,  that  no  director  of  a  savings  bank 
shall  borrow  Its  funds  and  that  upon  so  do- 
ing his  office  shall  become  vacant,  cannot 
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be  availed  of  to  defeat  a  pledge  made  by 
sach  director  for  money  borrowed  from  the 
bank,  especially  after  the  transaction  is  exe- 
cuted. The  violation  of  the  provision  can 
only  be  availed  of  by  the  sovereign  power. 
The  bank  may  sue  to  recover  the  money 
loaned,  and  can  hold  the  pledged  stock,  or 
its  proceeds,  in  a  suit  for  the  recovery  of  the 
same,  until  the  money  lent  on  faith  of  the 
pledge  is  repaid.  (Brittan  v.  Oakland  Bank 
of  Savings,  124  Cal.  282.) 

5.  The  fact  that  an  assignment  of  the  es- 
timates was  made  to  a  bank  as  security  for 
money  borrowed  from  the  bank,  and  that  its 
president  was  chairman  of  the  board  of  trus- 
tees of  the  asylum  for  which  the  work  was 
done,  does  not  disqualify  such  president 
from  acting  as  a  member  of  the  board  of 
trustees  in  approving  the  estimates  of  the 
superintendent  of  construction,  or  from  au- 
thenticating the  action  of  the  board  as  its 
chairman,  though  the  effect  of  such  action 
is  to  render  the  amount  Immediately  payable 
to  the  bank.  (Newport  etc.  Co.  v.  Drew,  125 
Gal  585.) 

6.  The  president  or  acting  president  of  an 
insolvent  bank  has  no  authority,  by  virtue 
of  his  office  merely,  to  retain  special  counsel 
m  addition  to  the  attorneys  of  the  bank  reg- 
ularly employed  to  assist  in  litigation  for 
the  bank,  without  the  sanction  or  ratifica- 
tion of  the  board  of  directors.  (Pacific  Bank 
v.  Stone,  121  Cal.  202.) 

7.  A  banking  corporation  may  be  repre- 
sented by  its  cashier,  where  its  charter  does 
not  otherwise  provide,  in  transactions  out- 
side of  his  ordinary  duties,  without  his  au- 
thority to  do  so  being  in  writing  or  appear- 
ing upon  the  records  of  the  proceedings  of 
the  directors;  but  his  authority  may  be  by 
parol,  and  collected  from  circumstances,  or 
inferred  or  implied  from  the  general  manner 
and  settled  course  of  the  business  which  he 
has  been  allowed  to  conduct  without  inter- 
ference, and  from  the  conduct  or  acquies- 
cence of  the  corporation,  as  represented  by 
the  board  of  directors,  whose  duty  it  is  to 
use  ordinary  diligence  in  ascertaining  the 
condition  of  its  business,  and  to  exercise 
reasonable  control  and  supervision  of  its  offi- 
cers.   (Carpy  v.  Dowdell,  115  Cal.  677.) 

8.  Where  the  cashier  of  a  bank,  to  the 
knowledge  and  with  the  assent  and  tacit  ap- 
proval of  the  directors  of  the  bank,  had  for 
many  years  permitted  wine  mortgaged  to 
the  bank  by  the  same  and  other  persons  to 
be  sold  to  responsible  third  parties,  under 
contracts  similar  to  the  one  in  controversy, 
the  bank  cannot  repudiate  the  act  of  the 
cashier  in  authorizing  the  contract  in  con- 
troversy, but  his  act  is  the  act  of  the  bank. 
(Oarpy  v.  Dowdell,  115  Cal.  677.) 

0.  Although  the  by-laws  of  the  bank  pro- 
vided that  the  concurrence  of  the  president 
and  cashier  were  required  in  the  negotiation 
of  loans,  yet,  where  it  was  customary  for  the 
cashier  to  negotiate  loans  without  consulting 
the  president,  the  bank  cannot  be  permitted 
to  say  that  it  did  not  negotiate  a  loan  which 
was  negotiated  through  its  cashier  alone. 
(Christie  v.  Sherwood,  113  Cal.  526.) 

10.  Where  the  cashier  of  a  bank  negotiat- 


ed a  prior  mortgage  in  favor  of  a  depositor 
of  the  bank,  and  the  mortgage  was  left  in 
his  possession,  and  interest  on  the  loan  was 
received  by  him  and  placed  to  the  credit  of 
the  mortgagee  on  the  books  of  the  bank, 
and  on  his  pass-book,  the  cashier's  knowl- 
edge of  the  prior  mortgage  will  be  presumed 
to  continue,  under  such  circumstances,  and 
to  affect  the  bank  with  knowledge  of  the 
prior  mortgage,  at  the  date  of  a  subsequent 
mortgage  to  the  bank  on  the  same  property, 
which  was  first  recorded,  In  the  absence  of 
proof  that  the  previous  transaction  was  not 
then  present  to  the  mind  of  the  cashier. 
(Christie  v.  Sherwood,  113  Cal.  526.) 

11.  Where  the  charter  of  a  bank  stated 
that  It  was  to  act  as  agent  in  the  invest- 
ment of  funds,  and  to  transact  any  business 
that  may  be  done  by  a  financial  agent,  it 
cannot  be  presumed  that  its  cashier,  in  ne- 
gotiating a  loan  upon  mortgaged  security  in 
favor  of  a  depositor,  acted  as  agent  of  the 
mortgagee,  but  it  must  be  presumed  that  he 
was  acting  for  the  bank  where  he  was  in 
the  habit  of  negotiating  loans  for  it,  and  the 
bank,  in  such  case,  is  bound  to  know  of  the 
mortgage  in  favor  of  the  depositor.  (Chris- 
tie v.  Sherwood,  113  Cal.  526.) 

12.  The  law  looks  at  the  substance  of 
a  transaction,  and  does  not  require  vain 
things;  and  It  is  not  essential  to  a  loan  of 
money  from  a  bank  to  enable  the  borrower 
to  pay  the  note  of  another  to  the  bank,  that 
the  money  shall  be  actually  transferred  to 
the  borrower  by  the  bank,  and  then  repaid 
to  the  bank  upon  such  other  note,  but  it  is 
sufficient  that  the  note  paid  be  surrendered 
by  the  bank  to  the  borrower,  and  that  the 
note  of  the  borrower  to  the  bank  be  sub- 
stituted In  its  stead.  (Herman  v.  Hecht,  116 
Cal.  553.) 

13.  Viewing  the  transaction  not  as  a  loan 
from  the  bank,  but  as  the  substitution  of  the 
note  of  the  corporation  for  the  surrendered 
note  of  the  partnership,  the  variance  from  a 
complaint  alleging  that  the  note  was  given 
for  money  borrowed,  is  immaterial,  where 
the  facts  of  the  transaction  are  set  forth  in 
the  answer,  showing  that  the  note  was  given 
for  an  original  indebtedness  of  the  corpora- 
tion, for  which  the  stockholders  sued  are  lia- 
ble, it  appearing  that  the  defendant  could 
not  have  been  misled  to  his  prejudice  by  the 
variance.    (Herman  v.  Hecht,  116  Cal.  553.) 

III.  Deposits  in;  Checks  Against;  Actions 
for;  Statement  of  Accounts;  Certifi- 
cates of  Deposit;  Special  Deposits. 

General  deposits  where  there  is  overdraft 
presumed  to  be  made  as  payments.  See 
Statute  of  Limitations,  24. 

Trust  in  savings  bank  deposit,  how  creat- 
ed.   See  Trusts  and  Trustees,  8. 

Trusts  in  savings  bank  deposit  Is  created 
by  what  act.  See  Trusts  and  Trustees,  3  et 
seq. 

Action  to  declare  trust  in  deposit,  allega- 
tions, sufficiency  of.  See  Trusts  and  Trus- 
tees, 72. 

Deposit  of  state  funds  in  bank.  See  Offices 
and  Officers,  4  et  seq. 
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Simultaneous  deposits  and  checks,  effect 
of  where  overdraft.    See  Payment,  13,  14. 

Money  deposited  in  bank,  how  given.  See 
Gifts,  18. 

Gift  of  bank-book.    See  Gifts,  10,  11. 

Nonstockholding  depositors,  preference  of 
over  stockholding  creditors.  See  post,  41, 
42. 

Check  given  for  premium.  See  Insurance, 
I,  4,  b. 

Checks,  forgery  of.  See  Criminal  Law,  X, 
14,  c. 

Certificate  of  deposit,  Issuance  of,  does  not 
determine  character  of  business.  See  ante,  2. 

Certificates  of  deposit,  constructive  deliv- 
ery, what  is  not    See  Gifts,  22. 

14.  The  presumption  is,  that  a  deposit 
made  originally  by  a  depositor  in  her  own 
name,  was  of  her  own  money;  and  the  bank 
is  estopped  to  deny  it,  unless  a  claim'  Is  made 
by  another  who  shows  a  better  right  (Booth 
v.  Oakland  Bank  of  Savings,  122  Cal.  10.) 

15.  Where  the  executors  of  the  estate  of 
the  deceased  depositor  allege  in  their  an- 
swer that  the  deposit  was  her  property, 
and  now  belongs  to  her  estate,  any  defect  In 
the  complaint  In  not  alleging  such  owner- 
ship is  cured  by  the  answer.  (Booth  v.  Oak- 
land Bank  of  Savings,  122  Cal.  10.) 

16.  A  deposit  in  a  savings  bank  having  a 
capital  stock  is  a  debt  against  the  corpora- 
tion, when  not  otherwise  agreed  between  the 
parties;  and  each  stockholder  In  such  a  cor- 
poration is  liable  to  the  depositors  for  his 
proportion  of  the  debt  saving  as  that  lia- 
bility may  have  been  modified  or  waived  by 
contract  of  the  parties.  (Wells  v.  Black,  117 
Cal.  157.) 

17.  The  amount  of  a  deposit  in  a  bank 
which  became  Insolvent  was  not  diminished 
by  the  amount  of  checks  drawn  for  drafts 
which  were  dishonored,  and  returned  to  the 
bank,  and.  for  the  amount  of  which  the  bank 
gave  credit  to  the  depositor.  The  drafts  did 
not  operate  as  payment  of  the  checks,  in  the 
absence  of  an  express  agreement  that  they 
should  so  operate;  and  there  was  no  pay- 
ment of  the  checks  which  could  withdraw 
the  deposit  (Dingley  v.  McDonald,  124  Cal. 
00.) 

18.  In  an  action  against  the  stockholders 
of  the  bank  to  recover  their  respective  shares 
of  the  deposit,  where  the  amount  of  the  de- 
posit was  proved  independently  of  a  state- 
ment of  account  signed  by  the  manager  of 
the  bank,  which  statement  was  merely  the 
restatement  of  what  the  bank-book  showed 
after  the  credit  therein  of  the  amount  of 
the  checks  given  for  the  dishonored  drafts, 
and  after  surrender  of  the  bank-book  to  the 
bank,  and  where  the  bank-book  was  offered 
in  evidence  by  both  parties,  such  statement 
of  account  is  admissible  in  evidence  to  re- 
but the  presumption  arising  from  the  ap- 
parent reduction  of  the  account  by  the 
amount  of  the  checks  prior  to  the  subse- 
quent credit  thereof.  (Dingley  v.  McDon- 
ald, 124  Cal.  00.) 

10.  The  defendants,  having  offered  the 
bank-book  in  evidence,  which  contained  the 
aame  statement  of  account  when  surren- 
dered as  that  given  In  the  restatement  of 


accounts  by  the  manager,  cannot  object  to 
the  competency  of  the  restatement  (Ding- 
ley v.  McDonald,  124  Cal.  00.) 

By-law  requiring  notice  of  withdrawal  of 
deposit  does  not  apply  when.    See  post  40. 

Insolvency  of  bank  is  no  defense  to  action 
to  recover  deposit.    See  post  30,  40. 

Declarations  of  manager  after  insolvency 
as  evidence  of  state  of  accounts.  See  post 
38. 

20.  A  certificate  of  deposit  in  a  bank 
which  was  by  its  terms  payable  to  order 
within  twelve  months  from  its  date,  with  in- 
terest or  within  six  months  thereafter  if 
desired,  did  not  mature  until  the  expiration 
of  the  twelve  months'  period,  and  the  op- 
tion for  payment  at  the  end  of  six  months 
was  solely  for  the  benefit  of  the  payee,  to  be 
availed  of  at  his  election,  which  privilege, 
the  instrument  being  negotiable,  passed  to 
the  Indorsee;  and,  in  an  action  by  the  In- 
dorsee against  the  indorser,  brought  upon 
demand  and  notice  at  the  expiration  of  the 
twelve  months'  period,  parol  evidence  Is  In- 
admissible to  show  that  it  was  orally  agreed 
between  the  Indorser  and  indorsee  that  de- 
mand should  be  made  at  the  end  of  the  six 
months'  period,  and  that  if  it  had  been  so 
made,  it  would  hawe  been  promptly  paid  by 
the  bank.  Such  evidence  is  equally  inad- 
missible, whether  the  oral  promise  of  the  in- 
dorsee was  made  before  or  after  the  indorse- 
ment of  the  certificate.  (Citizens'  Bank  of 
Los  Angeles  v.  Jones,  121  Cal.  30.) 

21.  Where  a  special  deposit  of  money  was 
made  with  a  bank  as  a  pledge,  to  secure  it 
from  loss  for  the  furnishing  of  ball,  the  title 
to  the  deposit  remains  in  the  pledgor,  and 
after  cessation  of  the  liability  to  secure 
which  the  pledge  was  given,  an  action  will 
lie  to  recover  the  sum  deposited,  and  in  case 
of  Insolvency  of  the  bank,  the  pledgor  is 
not  remitted  to  the  rights  of  a  general  cred- 
itor, but  may  recover  the  entire  sum  deposit- 
ed out  of  the  assets  of  the  bank.  (Anderson 
v.  Pacific  Bank,  112  Cal.  508.) 

22.  The  bank  cannot  plead  its  own  wrong- 
doing to  its  own  advantage;  and  the  fact  that 
moneys  specially  deposited  in  the  bank  by 
way  of  pledge  were  afterward  wrongfully 
commingled  and  used  as  funds  of  the  bank, 
without  the  knowledge  or  consent  of  the 
pledgor,  cannot  be  urged  by  the  bank  In 
defense  as  effecting  any  change  in  the  con- 
tractual relations  and  rights  of  the  parties. 
(Anderson  v.  Pacific  Bank,  112  Cal.  508.) 

28.  A  finding  that  the  money  pledged 
"went  into  the  bank  vaults  through  the 
regular  channel,"  is  not  a  finding  that  the 
special  deposit  was  commingled  with  other 
funds,  but  is  to  be  construed  as  a  finding 
that  the  money  went  Into  the  bank  vaults  as 
a  special  deposit  in  the  regular  manner.  (An- 
derson vi  Pacific  Bank,  112  Cal.  508.) 

24.  Where  a  special  certificate  was  issued 
to  the  pledgor  upon  the  making  of  the  de- 
posit, showing  on  its  face  that  it  was  "pay- 
able only  on  release  of  bonds,"  which  the  de- 
posit was  intended  to  secure,  the  certificate 
is  in  nature  a  mere  receipt,  expressing  brief- 
ly the  contract  of  pledge,  and  such  certifi- 
cate does  not  make  the  holder  a  general  cred- 
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Itor  of  the  bank.    (Anderson  v.  Pacific  Bank, 
112  Gal.  598.) 

2&  Interest  can  only  be  allowed  upon  a 
special  deposit  from  the  date  of  a  wrongful 
refusal  or  failure  to  pay  the  same  upon  de- 
mand.   (Anderson  v.  Pacific  Bank,  112  Cal. 

sea> 

IV.  Banks  Receiving  Drafts  or  Notes  for 
Collection;  Power  over  Moneys  Re- 
ceived. 

Person  sending  note  to  bank  for  collection 
presumed  to  be  owner.  See  Bills  and  Notes, 
27. 

26.  A  bank  which  receives  for  collection  a 
draft  drawn  upon  another  bank  acts  as 
agent  for  such  collection,  and  is  bound  to 
exercise  reasonable  care  and  diligence  as 
well  in  the  employment  of  its  subagents  as 
In  the  discharge  of  any  other  of  the  duties 
tssumed  by  it.  If,  in  making  the  collection, 
it  follows  the  course  usually  taken  by  banks 
under  similar  circumstances,  it  cannot  be 
held  to  have  been  negligent  (Davis  v.  First 
Nat  Bank  of  Fresno,  118  Gal.  600.) 

27.  If  the  payee  and  his  signature  were 
unknown  to  the  collecting  bank,  and  it  had 
no  reason  to  believe  that  the  drawee  had 
knowledge  thereof,  the  question  whether  or 
not  it  was  negligent  in  sending  the  draft  to 
the  drawer  for  identification  is  one  of  fact 
for  the  jury;  and  in  an  action  against  the 
collecting  bank  to  recover  the  value  of  the 
draft  on  account  of  Its  negligence  in  so  send- 
ing it  evidence  is  admissible  that  the  con- 
duct of  the  bank  was  in  accordance  with 
the  usage  of  banks  when  making  collections 
of  paper  presented  by  persons  who  were  un- 
known to  them.  (Davis  v.  First  Nat.  Bank 
of  Fresno,  118  Gal.  600.) 

28.  One  who  gives  a  draft  to  a  bank  to 
collect  is  held  to  have  an  Implied  knowledge 
of  its  usage  in  collecting  drafts,  so  far  as 
such  usage  does  not  contravene  any  rule  of 
law.  (Davis  v.  First  Nat  Bank  of  Fresno, 
118  Gal.  600.) 

29.  If  the  failure  to  collect  the  draft  or  to 
return  it  to  the  payee  was  due  to  its  attach- 
ment in  legal  proceeding  against  the  payee, 
at  the  place  at  which  it  was  drawn,  such 
fact  would  tend  to  exonerate  the  collecting 
hank  from  negligence,  and  evidence  thereof 
should  have  been  admitted  in  the  action 
against  It  (Davis  v.  First  Nat.  Bank  of 
Fresno,  118  Cal.  600.) 

30.  In  such  an  action,  where  evidence  had 
been  given  on  behalf  of  the  defendant  tend- 
ing to  show  that  it  had  been  authorised  by 
the  payee  to  send  the  draft  to  the  drawer 
for  identification,  an  instruction  that  if  the 
jury  found  such  to  be  the  fact,  the  defend- 
ant was  not  liable  for  any  loss  thereby  re- 
sulting, and  an  Instruction  that  "under  the 
evidence  there  was  no  need  of  the  defend- 
ant forwarding  the  draft  to  any  place  for 
the  purpose  of  having  the  signature  identi- 
fied, for  it  was  the  duty  of  the  bank  upon 
receiving  the  draft  for  collection  to  have 
forwarded  it  for  collection  to  the  place  where 
by  its  terms  it  was  made  payable,"  are  con- 
flicting, and  the  effect  of  the  latter  instruc- 


tion being  to  neutralize  the  former,  a  new 
trial  should  be  granted.  (Davis  v.  First  Nat 
Bank  of  Fresno,  118  Cal.  600.) 

31.  Where  a  partnership  firm  and  three 
other  individuals  were  jointly  interested  in 
a  business  venture,  and  its  proceeds,  con- 
sisting of  checks,  drafts,  bills,  and  notes, 
were  deposited  with  a  bank  for  collection, 
under  an  agreement  that  one-fourth  of  the 
surplus  proceeds  should  be  paid  by  the  bank 
to  the  firm  and  one-fourth  to  each  of  the 
other  individuals,  the  bank,  as  the  party 
holding  the  fund,  Is  bound  to  pay  the  share 
agreed  upon  to  each  of  the  parties,  and  the 
fact  that  two  of  the  other  individuals  are 
indebted  to  the  firm,  cannot  authorize  it  to 
control  their  shares  of  the  fund,  or  to  require 
the  application  of  their  shares  to  reduce 
such  indebtedness.  (Hirshfeld  v.  Weill,  121 
CaL  13.) 

32.  There  being  no  Indebtedness  of  the 
other  parties  to  the  firm,  they  held  nothing 
upon  which  the  claim  of  the  firm  against 
them  could  be  set  off;  but  the  several  owners 
of  the  fund  all  stand  alike,  in  relation  there- 
to, and  each  can  compel  the  bank  to  pay  its 
share,  without  reference  to  any  Indebted- 
ness of  some  of  the  parties  to  any  other  of 
them.    (Hirshfeld  v.  Weill,  121  Cal.  13.) 


V.  Liability  of  Stockholders. 

Action  against  stockholders  of  savings 
bank,  when  barred.  See  Statute  of  Limita- 
tions, IV,  5. 

Action  against  stockholder  on  deposit 
computation  of  time.  See  Statute  of  Lim- 
itations, 2. 

Evidence  of  unauthorized  subscription  in 
action  against  as  a  stockholder.  See  Cor- 
porations, 30. 

Assignment  of  action  against  stockhold- 
ers for  deposit  need  not  be  written.  See  As- 
signment of  Contracts,  1. 

Liability  of  stockholders  to  depositors. 
See  ante,  16. 

Nonstockholdlng  creditors,  preference  of 
over  stockholding.    See  post,  41. 

Unconstitutional  exemption  of  stockhold- 
ers, effect  of.    See  post  42,  43. 

33.  There  Is  no  waiver  of  the  liability  of 
the  stockholders  by  reason  of  an  unsigned 
agreement  printed  in  the  book  of  each  de- 
positor, nor  by  a  printed  release,  of  liability 
inserted  in  the  signature  book,  to  which  no 
special  subscription  was  made  by  the  depos- 
itors.   (Wells  v.  Black,  117  Cal.  157.) 

VI.  Insolvency  and  Winding  up  of  Banks. 

Insolvent  national  banks.    See  post,  51,  52, 

53. 

President  of  insolvent  bank  has  no  author- 
ity to  employ  special  counsel.    See  ante,  6. 

Rights  of  one  making  special  deposit  as  a 
pledge  on  insolvency  of  bank.    See  ante,  21. 

Deposits  in  bank  becoming  Insolvent, 
checks  against.    See  ante,  17  et  seq. 

34.  The  superior  court  has  a  very  exten- 
sive jurisdiction  over  an  insolvent  savings' 
bank,  during  the  whole  progress  of  its  liqui- 
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dation,  and  it  may,  upon  petition  showing 
vacancies  in  the  board  of  directors,  appoint 
directors  to  fill  such  vacancies.  (Braslan  v. 
Superior  Court  of  Santa  Clara  Co.,  124  Cal. 
123.) 

35.  Where  a  full  board  was  appointed  by 
the  court,  under  a  supplemental  petition  al- 
leging that  all  the  directors  had  resigned, 
and  that  there  were  no  directors  to  which  an 
answer  had  been  filed  which  took  no  direct 
issue  upon  the  allegation  of  the  petition, 
but  alleged  that  a  person  named  had  been 
appointed  to  fill  the  vacancy  caused  by  the 
resignation  of  one  of  the  directors,  and  the 
matter  was  submitted  to  the  court  upon  the 
pleadings,  without  proof  of  the  appointment 
of  such  person,  the  order  appointing  a  full 
board  cannot  be  annulled  upon  certiorari, 
upon  his  petition,  for  want  of  a  showing  that 
special  notice  of  the  proceeding  was  given  to 
him.  (Braslan  v.  Superior  Court  of  Santa 
Clara  Co.,  124  Cal.  123.) 

36.  A  creditor  of  an  insolvent  bank  is  en- 
titled to  share  in  each  dividend  declared  by 
way  of  percentage,  upon  the  basis  of  his 
original  claim  as  a  creditor,  without  regard 
to  previous  collections,  whether  from  prior 
dividends,  or  from  actions  brought  against 
solvent  stockholders.  (Sacramento  Bank  v. 
Pacific  Bank,  124  Cal.  147.) 

87.  A  stockholder  of  an  Insolvent  bank  is 
liable  for  assessments  to  the  full  amount  of 
his  subscription  to  its  stock,  for  the  payment 
of  creditors,  and  also  concurrently  liable  in- 
dividually to  each  creditor  for  his  propor- 
tionate share  of  his  claim;  and  he  can  re- 
cover back  no  portion  of  the  amount  paid 
upon  either  of  these  liabilities,  and  has  no 
right  to  share  in  the  dividends  of  the  bank 
by  way  of  subrogation  to  the  rights  of  a 
creditor  to  whom  he  has  paid  his  proportion- 
ate share  of  his  claim.  (Sacramento  Bank  v. 
Pacific  Bank,  124  Cal.  147.) 

38.  The  declaration  of  the  manager  of  the 
bank  after  Its  insolvency,  showing  the  state 
of  the  accounts,  while  the  bank  was  still  un- 
der the  control  of  its  directors,  which  did  not 
purport  to  be  the  creation  of  a  new  Indebt- 
edness, but  purported  to  be  the  statement  of 
the  old  account,  is  as  potent  to  exhibit  the 
true  state  of  the  account,  after  the  protest 
and  surrender  of  the  drafts,  as  was  the  book 
before  their  protest.  (Dingley  v.  McDon- 
ald, 124  Cal.  90.) 

39.  The  closing  of  the  doors  of  a  bank,  and 
the  liquidation  of  its  affairs  under  the  con- 
trol of  its  officers  by  the  advice  of  the  bank 
commissioners,  in  the  absence  of  any  pro- 
ceedings taken  under  the  banking  act,  is  no 
defense  to  an  action  by  a  depositor,  who  has 
been  wholly  neglected  in  the  distribution  of 
its  assets,  to  recover  the  amount  of  his  de- 
posit. (Lanz  v.  Fresno  Loan  etc.  Bank,  125 
Cal.  456.) 

40.  The  stoppage  of  payment  by  the  bank 
gave  a  right  of  action  to  the  plaintiff  for  the 
recovery  of  his  deposit,  without  regard  to 
compliance  on  his  part  with  a  by-law  requir- 
ing notice  to  be  given  to  the  bank  of  the  in- 
tended withdrawal  of  moneys  deposited. 
Mitchell  v.  Beckman,  64  Cal.  117,  approved 
and  followed.  (Lanz  v.  Fresno  Loan  etc. 
Bank,  125  Cal.  456.) 


41.  A  savings  bank  organised  under  the 
banking  act  of  1862,  which  had  the  required 
capital  stock  contemplated  by  the  amend- 
ments of  1864,  was  authorized  by  those 
amendments  to  engage  in  commercial  busi- 
ness; but  the  original  act  as  thus  amended 
constituted  its  charter,  and,  in  the  absence 
of  the  adoption  of  a  by-law,  authorized 
thereby,  extending  the  same  security  to  de- 
positors who  were  stockholders  as  to  other 
depositors,  the  provisions  of  the  act  giving 
depositors  who  were  not  stockholders  a  prior 
claim  upon  the  assets  applies  to  savings 
banks  who  were  doing  a  commercial  busi- 
ness; and  it  was  competent  for  its  stock- 
holders, either  by  acquiescence  in  the  terms 
of  the  statute  or  by  an  express  provision  in 
its  by-laws,  to  assure  such  preference  to  non- 
stockholding  creditors.  (Murphy  v.  Pacific 
Bank,  119  Cal.  334.) 

42.  The  unconstitutional  exemption  of 
stockholders  of  savings  banks  from  liability 
under  the  act  of  1862  was  an  independent 
provision,  and  did  not  affect  or  annul  the 
provision  declaring  a  preference  In  favor 
of  nonstockholding  creditors  in  the  distribu- 
tion of  the  assets.  (Murphy  v.  Pacific  Bank, 
119  Cal.  334.) 

43.  The  fact  that  the  act  of  1853  for  the 
incorporation  of  savings  banks  did  not  post- 
pone the  claims  of  depositors  who  were 
stockholders,  as  was  provided  in  the  subse- 
quent act  of  1862,  does  not  render  the  latter 
act  unconstitutional,  and  its  general  and  uni- 
form operation  is  not  affected  because  it 
authorizes  corporations  to  adopt  or  reject 
the  provision  for  such  postponement  (Mur- 
phy v.  Pacific  Bank,  119  Cal.  334.) 

VII.  National  Banks. 

Taxation  of.    See  Taxation,  3  et  seq. 

Deposits  in,  how  assessed.  See  Taxation, 
12. 

Construction  of  federal  statute  permitting 
taxation  of  shares  of.    See  Taxation,  22. 

Evidence  of  ownership  of  stock  by.  See 
Corporations,  V,  3. 

Estoppel  of  one  dealing  with  to  deny  cor- 
porate existence  and  power.  See  Trust 
Deeds,  9. 

44.  The  parol  evidence  of  the  bank's  presi- 
dent, received  without  objection,  proving 
the  organization  of  the  bank  as  a  national 
bank  under  the  laws  of  the  United  States, 
and  establishing  the  fact  that  for  many 
years  before  and  after  the  execution  of  the 
trust  deed  it  had  done  business  as  a  national 
bank,  Is  sufficient  to  establish  its  corporate 
existence  de  facto.  (Camp  v.  Land,  122  Cal. 
167.) 

45.  A  national  bank  has  no  power  to  pur- 
chase or  subscribe  for  the  stock  of  another 
corporation,  but  may,  as  incidental  to  Its 
power  to  loan  money  on  personal  security,  in 
the  usual  course  of  doing  such  business,  ac- 
cept stock  of  another  corporation  as  collat- 
eral, even  for  a  previous  Indebtedness,  and 
by  the  enforcement  of  its  rights  as  pledgee 
may  become  the  owner  of  the  collateral,  and 
subject  to  liability  as  other  stockholders. 
(Chemical  Nat.  Bank  of  New  York  v.  Haver- 
male,  120  Cal.  601.) 
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46.  The  acquisition  by  a  national  bank,  in 
any  other  manner,  of  stock  in  another  cor- 
poration, is  an  ultra  vires  act  and  void,  and 
creates  no  liability  to  the  creditors  of  the 
corporation  whose  stock  was  attempted  to 
be  transferred,  and  the  bank  may  urge  such 
want  of  power  to  defeat  an  attempt  to  en- 
force against  it  the  liability  of  a  stock- 
bolder,  and  is  not  estopped,  by  the  receipt 
of  dividends  on  the  stock,  from  setting  up 
such  want  of  power.  (Chemical  Nat.  Bank 
of  New  York  v.  Havermale,  120  Cal.  601.) 

47.  The  question  as  to  the  power  of  a  na- 
tional bank  to  subscribe  for,  purchase,  or 
own  shares  of  stock  in  another  corporation 
most  be  determined  from  the  statutes  of  the 
United  States,  as  construed  by  the  supreme 
court  of  the  United  States.  (Chemical  Nat. 
Bank  of  New  York  v.  Havermale,  120  Cal. 
001.) 

48.  The  United  States  alone  can  be  heard 
to  question  the  authority  of  a  national  bank 
to  make  a  loan  of  money  upon  the  security 
of  a  trust  deed  of  real  estate,  under  sections 
5136  and  5137  of  the  Revised  Statutes  of  the 
United  States.    (Camp  v.  Land,  122  Cal.  167.) 

49.  When  an  action  is  brought  by  a  stock- 
bolder  of  an  insolvent  national  bank,  after 
demand  made  upon  the  comptroller  of  the 
currency,  upon  the  receiver,  upon  the  bank 
and  its  board  of  directors,  to  prosecute  the 
action,  and  their  refusal  to  institute  it,  to  re- 
cover jointly  from  three  directors  constitut- 
ing an  executive  committee  of  the  board,  for 
tbe  use  and  benefit  of  the  corporation,  a  sum 
alleged  to  have  been  lost  through  their  negli- 
gent misconduct  and  collusive  fraud  In  the 
management  of  its  affairs,  such  action, 
though  entitled  a  bill  in  equity  for  an  ac- 
counting and  settlement  of  a  trust,  is,  In 
its  nature,  a  legal  action  ex  delicto  against 
tbe  defendants,  sued  as  joint  tort  feasors, 
and  not  ex  contractu,  and  the  averment  that 
defendants  promised  faithfully  to  discharge 
thefr  trust  with  care  and  attention  Is  need- 
less, and  does  not  affect  the  nature  of  the 
action.  (Chetwood  v.  California  Nat.  Bank, 
113  Cal.  414.) 

50.  When  the  charge  in  the  complaint  is  of 
the  joint  negligence  of  the  defendant  as  con- 
stituting   an    executive    committee    of    the 
board   of   directors   of   the   bank,    findings 
which  omit  to  pass  upon  the  joint  negli- 
gence and  misconduct  charged,  and  which 
pass  upon  the  negligence  of  one  of  the  de- 
fendants as  president  of  the  bank,  are  not 
responsive  to  the  pleadings,  and  show  a  ma- 
terial variance  from  the  cause    of    action 
pleaded,  and  require  a  reversal  of  the  judg- 
ment, and  the  variance  may  be  objected  to 
upon  appeal  from  the  judgment  alone,  and 
the  fact  that  it  might  have  been  cured  by 
amendment  does  not  make  the  variance  less 
fatal  to  the  validity  of  the  judgment.    (Chet- 
wood v.  California  Nat  Bank,  113  Cal.  414.) 
51.  An   agent    of    an   Insolvent   national 
hank,   appointed   by  the  stockholders,   and 
commissioned  by  the  comptroller  under  the 
act  of  Congress  to  succeed   the  receiver  in 
the  performance   of    his    duties,  stands   in 
place  of  the  receiver,  and  is,  in  fact,  a  re- 
ceiver under  a  varied  form  of  appointment 


and  under  a  different  name,  and  is  at  least 
a  quasi  public  officer  of  the  United  States. 
(Chetwood  v.  California  Nat.  Bank,  113  Cal. 
649.) 

52.  Where  one  who  is  de  facto  the  agent  of 
an  insolvent  bank  presents  his  commission 
from  the  comptroller  reciting  his  appoint- 
ment, and  the  regularity  of  the  proceedings 
attending  it,  the  question  of  the  regularity 
of  his  appointment  cannot  be  collaterally  as- 
sailed. (Chetwood  v.  California  Nat.  Bank, 
113  Cal.  649.) 

53.  A  shareholder  of  an  insolvent  national 
bank  who  sues  the  directors  in  behalf  of  the 
corporation  to  recover  damages  for  moneys 
alleged  to  have  been  lost  to  the  bank  by 
reason  of  their  mismanagement  of  its  affairs, 
is  entitled  to  conduct,  manage,  and  control 
the  litigation  until  a  final  determination 
thereof;  but  the  appointed  agent  of  the  bank 
is  charged  with  the  explicit  duty  of  receiving 
the  assets  and  distributing  them  ratably, 
and  is  entitled,  when  the  litigation  has  come 
to  an  end,  with  moneys  In  the  hands  of  the 
plaintiff  stockholder,  under  a  judgment  ren- 
dered in  his  favor  in  behalf  of  the  corpora- 
tion, to  invoke  the  aid  of  the'  court  to  order 
the  payment  of  those  moneys  to  him  for  the 
purposes  of  his  trust  (Chetwood  v.  Califor- 
nia Nat  Bank,  113  Cal.  649.) 

BAR. 

Of    statute.    See    Statute  of  Limitations, 
VII. 
Judgment,  bar  of.    See  Judgments,  VII. 

BARBERS. 

Act  making  it  a  misdemeanor  to  keep 
open  on  Sundays  is  void.    See  Constitutional 

Law,  36.  

BATTERY. 

See  Assault  and  Battery. 

BENEFICIARIES. 

See    Benevolent    Societies,  III;  Trusts  and 

Trustees. 

Certainty  in  designation  of.  See  Charita- 
ble Uses,  2. 

BENEFITS. 

Deduction  of  from  damages.  See  Dam- 
ages, III. 

Apportioning  assessment  by  reclamation 
district  to  benefits.  See  Swamp  and  Over- 
flowed Lands,  II,  4,  c. 

BENEVOLENT  SOCIETIES. 

I.  Constitution,  By-Laws,  and  Rules  of. 
II.  Assessments. 

III.  Beneficiaries  and  Certificates. 

IV.  Control  of  Courts  over. 

V.  Disciplining  or  Expulsion  of  Members. 

VI.  Insolvency  of;   Herein   of  the  Reserve 
Fund  of  the  Society. 

Life  insurance  associations.     See    Insur- 
ance, III. 
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I.  Constitution,  By-Laws,  and  Rules  of. 

Expulsion  of  members    for    violation    of 
rules.    See  post,  V. 
New  rule,  expulsion  under.    See  post,  24. 

1.  The  constitution  and  by-laws  of  a  mu- 
tual benefit  society,  consisting  of  a  benevo- 
lent and  charitable  order,  conferring  sick 
benefits,  constitute  a  contract  between  the 
members,  and  where  they  provide  for  amend- 
ment, an  amendment  made  before  sick  bene- 
fits accrue  thereunder  will  control  as  to  such 
benefits;  and  where  the  constitution  and  by- 
laws confer  jurisdiction  upon  the  lodge  over 
all  questions  of  sick  or  other  benefits,  with 
the  right  of  appeal  to  the  grand  lodge  and 
to  the  sovereign  grand  lodge,  a  member  must 
first  exhaust  all  the  remedies  afforded  by 
the  order  before  he  can  appeal  to  the  courts 
to  enforce  a  claim  for  sick  benefits.  (Robin- 
son v.  Templar  Lodge  No.  17,  I.  O.  O.  P., 

117  Cal.  370.) 

2.  A  member  of  a  mutual  benefit  associa- 
tion cannot  complain  of  an  amendment  to 
the  by-laws  providing  that  a  payment  of  two 
thousand  dollars  should  be  made  out  of  the 
reserve  fund  only  when  there  is  a  sufficient 
excess  over  fifty  thousand  dollars,  where  the 
amendment  was  made  In  pursuance  of  a  by- 
law which  permitted  It,  and  which  was  in 
force  when  the  membership  of  such  member 
commenced,  and  especially  where  at  that 
time  there  was  a  rule  which  fixed  the  excess 
at  two  hundred  thousand  dollars,  thus  mak- 
ing the  amendment  to  the  benefit  and  not  to 
the  detriment  of  such  member.  (Hass  v. 
Mutual  Relief  Assn.  of  Petaluma,  118  Cal.  6.) 

8.  All  of  the  by-laws,  rules,  and  regula- 
tions of  a  mutual  benefit  association  become 
part  of  its  contract  with  its  members, 
whether  referred  to  In  the  contract  or  not, 
and  all  of  them  must  be  read  together.  (Hass 
v.  Mutual  Relief  Assn.  of  Petaluma,  118 
Cal.  6.) 

4.  Tne  duly  chosen  and  authorized  repre- 
sentatives of  the  members  of  an  order  are 
vested  with  power  and  discretion  to  deter- 
mine what  is  for  the  best  interests  of  the 
order,  and  what  shall  be  Its  internal  econo- 
my, or  whether  a  change  therein  is  demand- 
ed, and  the  courts  have  no  standard  by 
which  to  determine  the  propriety  of  its  rules, 
nor  will  they  take  cognizance  of  matters 
arising  under  and  in  accordance  with  them, 
nor  interfere  with  questions  of  policy,  doc- 
trine, or  discipline,  nor  with  the  discretion 
of  the  governing  body,  unless  there  is  an  ar- 
bitrary invasion  of  private  rights.  (Lawson 
v.  Hewell,  118  Cal.  613.) 

5.  The  rules  adopted  by  those  who  asso- 
ciate themselves  in  a  voluntary  fraternal  or- 
ganization, prescribing  conditions  of  mem- 
bership or  of  its  continuance,  and  laws  of 
conduct  for  members,  with  penalties  for  their 
violation,  and  the  tribunal  and  mode  in  which 
the  offenses  shall  be  determined  and  the  pen- 
alty enforced,  constitute  their  agreement, 
and,  if  not  contravening  some  law  of  the 
land,  are  regarded  In  the  same  light  as  the 
terms  of  any  other  contract,  and  the  mem- 
bers must  be  regarded  as  having  voluntarily 
submitted  themselves  by  agreement  to  the 
disciplinary  power  of  the  body  in  accord- 


ance with  its  rules;  and  the  courts  will  not 
Interfere  unless  there  is  involved  the  de- 
termination of  some  civil  or  property  right, 
and  then  their  jurisdiction  is  limited  to  in- 
quiring whether  the  rules  prescribed  by  the 
organization  for  the  determination  of  the 
right  have  been  followed.  (Lawson  v. 
Hewell,  118  CaL  613.) 

6.  It  is  a  misuse  of  terms  to  charge  that 
the  vote  of  a  majority  of  the  members  of  a 
representative  body  adopting  a  rule  of  con- 
duct is  the  result  of  a  conspiracy;  nor  can 
the  term  "conspiracy"  be  predicated  of  the 
deliberate  vote  of  a  governing  body.  (Law- 
son  v.  Hewell,  118  Cal.  613.) 

7.  The  contractual  relation  between  the 
members  of  a  voluntary  association  is  to  be 
determined  by  a  consideration  of  the  entire 
body  of  the  rules  governing  the  association, 
and  is  not  limited  to  those  existing  at  the 
time  of  a  member  becoming  such;  and  un- 
less the  rules  have  placed  a  limitation  upon 
the  power  of  the  association  to  make  any 
change  or  amendment  therein,  any  amend- 
ment or  change  adopted  in  accordance  with 
the  mode  provided  by  the  association  there- 
for Is  binding  upon  each  of  the  members. 
(Lawson  v.  Hewell,  118  CaL  613.) 

II.  Assessments. 

8.  Where,  under  the  rules  governing  a  mu- 
tual benefit  society,  one  of  its  members  was 
bound  without  notice  to  pay  all  assessments 
levied  against  him  during  each  calendar 
month,  on  or  before  the  last  day  of  the 
month,  under  penalty  of  suspension  of  mem- 
bership and  forfeiture  of  his  beneficial  certif- 
icate, such  suspension  and  forfeiture  take 
place,  at  once,  by  operation  of  law,  upon 
such  failure,  without  any  notice  or  action 
of  the  society  being  necessary  to  their  con- 
summation; and  a  provision  in  the  rules 
that  the  member  may  be  reinstated  within 
sixty  days,  upon  payment  of  all  dues  and 
assessments,  gives  him  only  a  personal  op- 
tion to  defeat  or  annul  the  forfeiture,  of 
which  he  may  avail  himself  during  the  sixty 
days  if  he  lives,  but,  if  he  dies  during  the 
delinquency  before  the  end  of  the  sixty 
days,  the  forfeiture  of  benefits  is  absolute, 
and  the  beneficiary  cannot,  by  tendering 
payment  thereafter,  within  the  time  limited, 
acquire  a  right  to  recover  upon  the  benefit 
certificate.  (Carlson  v.  Supreme  Council 
etc.,  115  Cal.  466.) 

9.  The  general  rule  that  an  insurance  com- 
pany, by  entering  into  negotiations  with  the 
Insured,  after  knowledge  of  a  default  for 
which  it  might  terminate  the  insurance,  so 
as  to  recognize  the  continuous  validity  of 
the  policy,  waives  the  right  to  claim  a  for- 
feiture for  the  previous  default,  does  not 
apply  to  a  case  where  the  Insured  is  a  sus- 
pended member  of  a  mutual  benefit  asso- 
ciation, by  reason  of  a  default  In  payment 
of  assessments,  having  a  right  to  reinstate- 
ment to  benefits  upon  paying  all  prior  and 
subsequent  assessments  within  a  limited 
time,  and  when  the  company  must  continue 
to  levy  assessments  and  impart  needed  in- 
formation to  the  insured,  to  enable  him  to 
exercise  his  right  of  reinstatement;  but,  in 
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such  case,  the  making  and  giving  of  notice 
of  subsequent  assessments,  which  he  is  re- 
quired to  pay  before  he  can  be  reinstated, 
do  not  in  any  manner  waive  the  previous 
default,  but  are  consistent  with  the  duty  of 
the  society  toward  him  until  he  has  been  in 
arrears  for  the  time  stipulated  in  which  he 
may  be  reinstated.  (Carlson  v.  Supreme 
Council   etc.,  116  Cal.  466.) 

III.  Beneficiaries  and  Certificates. 

Forfeiture  for  nonpayment  of  assess- 
neats.    See  ante,  II. 

Change  in  constitution,  effect  on  right  to 
benefits.    See  ante,  I. 

Bales  and  by-laws  are  part  of  contract. 
Bee  ante,  I. 

Distribution  of  reserve  fund  on  insol- 
vency of  association.    See  post,  28. 

Payments  out  of  reserve  fund.  See  post, 
VL 

10.  Beneficiaries  named  in  a  policy  taken 
out  by  a  member  of  a  benefit  association, 
who  has  the  power,  by  the  rules  of  the  asso- 
ciation, to  name  or  change  the  name  of  his 
beneficiaries,  have  no  vested  right  or  in- 
terest In  the  certificate,  unless  secured  by 
contract,  but  have  only  a  mere  expectancy 
of  an  Incompleted  gift,  which  is  revocable 
At  the  will  of  the  Insured,  and  which  cannot 
become  vested  as  a  right  until  fixed  by  his 
death,  and  cannot  be  defrauded  of  that  in 
which  there  is  no  vested  right;  and  no  law 
confers  upon  beneficiaries,  having  no  vested 
Interest  by  contract,  any  right  to  assail  a 
change  of  beneficiaries  by  the  Insured  on 
the  alleged  ground  of  fraud  of  ipe  new  bene- 
ficiary in  procuring  the  certificate.  (Hoeft 
y.  Supreme  Lodge  K.  of  H.,  113  Cal.  91.) 

11.  As  between  beneficiaries  making  con- 
flicting claims,  equity  will  give  complete 
effect  to  the  acts  of  the  Insured  member  of 
a  benefit  association,  and  will  not  heed  a 
demand  to  have  those  acts  nullified.  (Hoeft 
r.  Supreme  Lodge  K.  of  H.,  113  Cal.  91.) 

12.  In  an  action  against  a  benefit  associa- 
tion upon  a  certificate  issued  to  the  widow 
of  a  deceased  member,  where  the  association 
paid  the  money  Into  court  and  asked  that 
the  children  of  the  deceased  member  be  al- 
lowed to  appear  and  contest,  such  action  is 
an  admission  on  the  part  of  the  association 
that  the  certificate  sued  upon  was  Issued 
In  accordance  with  its  regulations,  and  that 
any  failure  of  the  insured  member  strictly 
to  comply  with  all  of  its  requirements  anil 
regulations  in  procuring  the  issuance  of  such 
certificate  was  waived  by  it;  and  denials  by 
the  children  that  the  certificate  was  issued 
to  plaintiff  in  accordance  with  such  regula- 
tions, or  that  the  insured  complied  with  all 
of  such  requirements  and  regulations,  raises 
no  material  issue  (Hoeft  v.  Supreme  Lodge 
K.  of  H.,  113  Cal.  91.) 

13.  The  beneficiary  named  In  a  certificate 
Issued  to  a  member  of  a  mutual  benefit  as- 
sociation, prior  to  the  death  of  such  member, 
has  no  Interest  or  property  therein  to  which 
the  heirs  of  the  beneficiary  can  succeed,  but 
has  only  a  "mere  expectancy  of  an  Incom- 
es. Digest,  Vol.  v— 7 


pleted  gift,"  which  Is  revocable  at  the  will 
of  the  insured,  and  cannot  ripen  into  a  right 
until  his  death.  Upon  the  death  of  the  bene- 
ficiary prior  to  that  of  the  Insured,  the  ex- 
pectancy dies  with  the  beneficiary,  and  if 
no  other  beneficiary  is  selected  by  the  in- 
sured, his  heirs  will  become  the  benefi- 
ciaries, if  the  by-law  so  provides,  to  the  ex- 
clusion of  the  heirs  of  the  deceased  benefi- 
ciary. (Supreme  Council  etc.  v.  Gehren- 
beck,  124  Cal.  43.) 

14.  The  valid  contract  of  a  member  of  a 
benefit  society,  such  as  the  Ancient  Order  of 
United  Workmen,  whereby  he  assumes  to 
dispose  of  his  interest  in  the  beneficiary 
fund  of  the  order— virtually  the  proceeds  of 
a  policy  of  life  insurance— and  agrees  not  to 
change  the  beneficiary  in  consideration  of 
the  payment  by  the  beneficiary  of  all  dues  , 
and  assessments  against  such  member,  if ' 
not  in  conflict  with  the  lawful  conditions 
upon  which  the  order  grants  the  Insurance, 
is  effectual  as  against  the  subsequent  at- 
tempt of  the  member  to  change  or  annul  it. 
(Grlmbley  v.  Harrold,  125  Cal.  24.) 

15.  The  beneficiary  certificate  issued  to 
the  member,  like  a  policy  of  insurance,  evi- 
dences a  valuable  right  of  property,  of 
which  he  may  dispose  by  valid  contract;  and 
it  is  not  competent  for  the  order,  while 
clothing  the  member  with  such  right,  to  con- 
fer upon  Its  internal  judicatories  the  sole 
power  of  determining  the  fact  and  conse- 
quences of  any  disposition  which  he  may 
make  of  it    (Grlmbley  v.  Harrold,  125  Gal. 

24.) 

16.  The  presentation  of  proofs  by  the 
beneficiary  to  the  order  cannot  convert  a 
hearing  before  a  committee  of  the  order,  in 
whose  selection  the  beneficiary  had  no 
choice,  into  an  arbitration  binding  upon  the 
beneficiary;  and  it  is  immaterial  that  such 
committee  is  called  a  board  of  arbitration. 
(Grlmbley  v.  Harrold,  125  Cal.  24.) 

17.  Upon  an  attempted  change  of  bene- 
ficiary by  the  member,  after  having  dis- 
posed of  his  rights  by  valid  contract  with  a 
prior  beneficiary,  the  newly-appointed  bene- 
ficiary cannot  claim  a  superior  equitable 
right,  nor  an  estoppel,  as  against  the  prior 
beneficiary,  merely  because  no  Information 
was  given  as  to  the  terms  of  the  contract 
under  which  the  prior  certificate  was  held 
when  its  surrender  was  demanded  by  the 
member,  it  being  sufficient  to  put  the  new 
beneficiary  upon  inquiry  as  to  the  ground 
of  the  claim  of  the  former  beneficiary  that 
he  had  notice  that  the  right  of  the  member 
to  change  the  certificate  was  denied  by  the 
prior  beneficiary.  (Grlmbley  v.  Harrold,  125 
Cal.  24.) 

18.  Under  a  complaint  alleging  that  the 
consideration  of  the  contract  pleaded  was 
the  agreement  of  the  beneficiary  to  pay  all 
dues  and  assessments  against  the  member, 
evidence  that  part  of  the  consideration  was 
that  care  was  bestowed  on  the  member,  who 
was  an  uncle  of  the  beneficiary,  during  his 
illness,  is  admissible  and  relevant  as  tend- 
ing to  make  probable  the  matter  averred; 
and  a  finding  based  upon  such  evidence  is 
not    prejudicial,  if    not    within  the  issues, 
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when  the  facts  found  within  the  issues  show 
a  valid  contract    (Grimbley  v.  Harrold,  125 

Cal.  24.)  m^      M    m 

Appeal  to  court  from  decision  of  board  of 
arbitration  against  beneficiary.  See  post, 
21. 

IV.  Control  of  Courts  over. 

Right  of  expelled  member  to  resort  to  the 
courts.    See  post,  V. 

Courts,  when  only  interfere.    See  ante,  1. 

Complaint  to  restrain  expulsion  of  mem- 
ber is  insufficient,  When.    See  post,  23,  24. 

Member  must  exhaust  remedies  afforded 
by  the  order  before  resorting  to  courts.  See 
ante,  5. 

19.  The  code  of  this  state  recognises 
voluntary  associations  organized  for  mutual 
aid  and  benevolence,  and  courts  have  juris- 
diction to  protect  the  property  rights  of 
members  of  such  associations.  (Von  Arx  v. 
San  Francisco  Gruetll  Verein,  113  Cal.  377.) 

20.  Members  of  mutual  benefit  societies 
may  agree  to  waive  a  right  to  sue  in  a  court 
of  law  before  a  right  of  action  has  arisen, 
and  may  agree  In  advance  to  an  arbitration; 
and  though  the  courts  have  jurisdiction  to 
entertain  a  suit  by  a  member  of  such  a 
society,  yet  when  a  suit  has  been  brought, 
it  is  a  defense  thereto  that  such  member  has 
agreed  to  submit  his  demand  to  the  tri- 
bunals of  the  association  under  the  pre- 
scribed procedure.  (Robinson  v.  Templar 
Lodge  No.  17,  I.  O.  O.  F.,  117  Cal.  370.) 

21.  The  decision  of  the  board  of  arbitra- 
tion of  the  order  upon  the  rights  of  a  bene- 
ficiary who  is  not  a  member  of  the  order  is 
not  conclusive  as  to  those  rights;  and  the 
beneficiary  is  not  bound  to  appeal  therefrom 
to  the  grand  lodge,  but  may  submit  to  the 
jurisdiction  of  the  courts  of  the  state  the 
questions  whether  the  member  contracted 
with  the  beneficiary  as  alleged,  and  what 
lights,  if  any,  were  thereby  acquired. 
iGrimbley  v.  Harrold,  125  Cal.  24.) 

V.  Disciplining  or  Expulsion  of  Members. 

Action  to  compel  reinstatement  to  produce 
exchange,  limitation  of.  See  Statute  of 
Limitations,  IV,  8. 

22.  Where  the  constitution  of  a  benevo- 
lent society  provides  that  one  of  its  objects 
is  the  propagation  of  unity,  friendship,  and 
brotherly  love  among  its  members,  and  gives 
the  society  the  right  to  expel  a  member  who 
violates  any  of  the  principles  of  the  society 
or  offends  against  the  constitution,  the  ques- 
tion whether  opprobrious  language  used  by 
a  member  toward  his  fellows  is  a  violation 
of  Its  constitution  or  principles  is  for  the 
society  to  determine,  and  its  action  in  ex- 
pelling a  member  therefor,  after  due  notice 
and  a  fair  trial,  will  not  be  interfered  with 
by  the  courts.  (Josich  v.  Austrian  Benevo- 
lent Soc,  119  Cal.  74.) 

23.  An  action  will  not  lie  to  restrain  a 
voluntary  society  of  Royal  Arch  Masons 
from  proceeding  in  accordance  with  their 
rules  with  the  trial  of  a  member  upon 
charges  of  having  violated  the  disciplinary 
laws  of  the  order,  and  a  complaint  in  such 


action  which  does  not  charge  that  the  pro- 
ceedings taken  against  him  are  not  In  ac- 
cordance with  the  rules  of  the  order,  or  that 
he  has  been  deprived  of  any  privileges  ac- 
corded by  these  rules,  and  which  does  not 
state  that  the  rule  which  he  is  charged  with 
violating  was  not  regularly  and  properly 
adopted  by  the  grand  chapter,  and  did  not 
receive  the  approval  of  a  majority  of  the 
members  of  that  body,  but  only  charges  in 
general  terms  that  the  rule  was  the  result 
of  a  conspiracy,  and  that  the  charges  pre- 
ferred and  the  proceedings  taken  against 
him  are  part  of  the  conspiracy,  does  not 
state  a  cause  of  action,  and  a  demurrer 
thereto  is  properly  sustained.  (Lawson  v. 
Hewell,  118  Cal.  613.) 

24.  The  averment  in  the  complaint  by  a 
disciplined  member  that  the  attempt  to  ex- 
pel the  plaintiff  is  a  violation  of  the  contract 
with  him,  and  that  the  adoption  of  the  rule 
under  which  his  expulsion  is  sought  created 
a  new  condition  In  his  contract,  and  was  in 
violation  of  the  constitution  and  laws  of  the 
order,  is  insufficient,  in  the  absence  of  aver- 
ments showing  the  particulars  of  the  con- 
tract of  membership,  and  wherein  it  will  be 
violated,  or  the  particular  provision  of  the 
constitution  which  was  violated  by  the 
adoption  of  the  rule.  (Lawson  v.  Hewell, 
118  Cal.  613.) 

25.  Where  a  disciplined  member  has  re- 
ceived notice  of  a  hearing  upon  a  charge 
of  having  violated  a  rule  of  the  order,  and 
is  being  tried  in  accordance  with  its  rules, 
and  has  a  right  of  appeal  to  the  grand 
chapter  from  any  adverse  decision  at  the 
hearing,  so  long  as  he  has  this  right  of  re- 
dress within  the  order,  he  has  no  right  to 
invoke  the  aid  of  the  courts.  (Lawson  v. 
Hewell,  118  Cal.  613.) 

26.  The  interest  of  a  member  in  the  prop- 
erty of  the  order  accumulated  by  the  pay- 
ment of  annual  dues  by  the  members,  and 
his  right  to  participate  in  its  disposition,  and 
to  be  assisted  therefrom  in  case  of  need  or 
distress,  is  merely  incidental  to  his  member- 
ship, and  will  cease  upon  his  ceasing  to  be 
a  member,  and  does  not  constitute  any  such 
interest  in  property  as  will  prevent  his  ex- 
pulsion, if  he  has  forfeited  his  right  of  mem- 
bership by  reason  of  his  conduct,  or  give  to 
the  courts  the  right  to  prevent  the  investi- 
gation of  the  charge,  or  to  determine  its 
sufficiency.  (Lawson  v.  Hewell,  118  Cat 
613;  Josich  v.  Austrian  Benevolent  Soc,  119 
Cal.  74.) 

27.  Where  a  member  has  been  excluded 
from  a  mutual  aid  society  in  accordance 
with  reasonable  by-laws,  the  courts  will  not 
ordinarily  interfere;  but  where  there  are  no 
by-laws  applicable  to  the  difficulty,  the  court 
will  Inquire  whether  or  not  an  expelled 
member  has  had  a  reasonable  notice  of  the 
proceedings  which  resulted  in  his  expulsion, 
and  a  fair  opportunity  of  presenting  his  de- 
fense in  accordance  with  the  general  prin- 
ciples of  right  and  justice,  and,  if  not,  man- 
damus will  lie  to  compel  the  association  to 
reinstate  the  excluded  member.  (Von  Arx 
v.  San  Francisco  Gruetll  Verein,  113  Cal. 
377.) 
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VI.  Insolvency  of;  Herein  of  the  Reserve 
Fond  of  Society. 

28.  Upon  the  insolvency  of  a  benefit  life 
association  organized  upon  the  assessment 
plan,  the  reserve  fund  of  five  thousand  dol- 
lars required  by  the  act  of  1891  (Stats.  1891, 
p.  126),  to  be  held  and  deposited  in  trust  for 
the  contract  holders  of  the  corporation,  is 
designed  as  an  emergency  fund  to  be  used 
only  In  case  of  the  insolvency  of  the  cor- 
poration, and  cannot  be  used  to  pay  the 
benefits  due  from  the  corporation  while 
solvent,  nor  is  it  subject  to  any  liens  in 
favor  of  policy-holders,  nor  to  execution  for 
any  debts  of  the  corporation.  It  must  be 
distributed  pro  rata  among  the  beneficiaries 
for  whose  benefit  the  policies  were  issued; 
and  neither  the  members  of  the  association 
per  capita  nor  its  general  creditors  can  share 
in  the  distribution.  (San  Francisco  Sav. 
Union  v.  Long,  123  Cal.  107.) 

29.  Any  diversion  of  the  reserve  fund 
which  is  held  in  trust  for  contract  holders, 
so  as  to  pay  therewith  benefits  due  from  the 
corporation  while  solvent,  instead  of  resort- 
ing to  assessments,  would  impair  the  obli- 
gation of  contracts,  which  the  legislature 
cannot  be  presumed  to  have  intended.  (San 
Francisco  Sav.  Union  v.  Long,  123  Cal.  107.) 

30.  Where  there  is  no  by-law  or  rule  creat- 
ing a  reserve  fund,  or  defining  of  what  it 
shall  consist,  and  certain  moneys  are  spe- 
cially devoted  to  other  purposes,  the  net  as- 
sets are  to  be  treated  as  belonging  to  that 
fund  which  are  not  specially  devoted  to 
other  purposes.  (Hass  v.  Mutual  Relief 
Assn.  of  Petaluma,  118  Gal.  6.) 

31.  Where  a  by-law  provides  that  a  cer- 
tain payment  is  to  be  made  out  of  the  re- 
serve fund  only  where  there  is  an  excess 
over  fifty  thousand  dollars,  the  burden  of 
proof  is  upon  the  plaintiff  claiming  such  pay- 
ment, to  prove  that  there  was  such  excess  in 
the  reserve  fund,  after  deducting  from  the 
assets  funds  devoted  to  special  purposes, 
and  also  deducting  the  amount  of  an  over- 
draft from  bills  receivable.  (Hass  v.  Mu- 
tual Relief  Assn.  of  Petaluma,  118  Cal.  6.) 

32.  Where  a  finding  that  the  reserve  fund 
was  purposely  depleted  in  order  to  evade 
payment  of  dues  to  beneficiaries  is  without 
evidence  or  allegation  to  support  it,  and  a 
finding  that  there  was  more  than  fifty  thou- 
sand dollars  in  such  fund  was  unsustalned 
by  the  evidence,  and  the  court  granted  a 
new  trial  upon  motion  of  the  defendant, 
after  having  rendered  judgment  in  favor  of 
the  plaintiff  in  too  large  an  amount,  based 
upon  the  findings,  the  presumption  upon  ap- 
peal from  such  order  is  against  the  findings, 
and  not  in  their  favor,  and  the  order  will  be 
affirmed.  (Hass  v.  Mutual  Relief  Assn.  of 
Petaluma,  118  Cal.  6.) 

Amendment  of  by-law  regarding  payment 
out  of  reserve  fund.    See  ante,  2. 

BENICIA. 

Erection  of    public   wharves   on   streets. 
See  Swamp  and  Overflowed  Lands,  13. 


BEQUESTS. 
See  Wills,  VI. 

BERKELEY. 

The  Justice's  court  of  the  town  of  Berkeley, 
created  by  the  act  of  April  1,  1878,  Incor- 
porating the  town,  ceased  to  exist,  and  the 
provisions  of  the  act  providing  for  the  elec- 
tion and  duties  of  Justices  of  the  peace  and 
defining  their  Jurisdiction,  became  abolished 
under  section  8  of  article  XI  of  the  constitu- 
tion, upon  the  approval  by  the  legislature,  on 
March  5,  1895,  of  the  freeholders'  charter 
adopted  by  the  town  on  February  26,  1886* 
and  the  provisions  in  that  charter  for  the 
creation  of  a  Justice  s  court  in  the  town,  and 
the  election  of  Justices  therefor,  was  ineffec- 
«7eA,  npo»n  the  auth<>rity  of  People  v.  Toal, 
86  Cal.  833.  (Miner  v.  Justice's  Court  121 
Cal.  264.)  w 

r^^atln?  iB8tice;S  o0™*  «  *«  void.    See 
Constitutional  Law,  15. 

BEST  EVIDENCE. 
See  Evidence,  I. 

BESTIALITY. 
See  Criminal  Law,  XI,  7. 

BETS. 
See  Gaming. 

BIA& 

Challenge  of  Juror  for  bias.  See  Jury  and 
Jurors,  V,  2. 

Impeachment  of  witness  by  proof  of.  See 
Witnesses,  III,  7. 

BIBLES. 

Entries  in  family  Bibles  as  evidence.  See 
Evidence,  II,  2. 

Alteration  of  entry  in  is  question  of  fact 
See  Alteration  of  Instruments,  4. 


BICYCLES. 

Collision  of  cars  with  bicycler, 
roads,  VIII,  3,  d. 

BIDS. 


See  Rail- 


On  foreclosure  sale.  See  Mortgages, 
XVIII,  11,  e. 

On  street  contract.    See  Streets,  X,  2. 

Necessity  of  advertising  for  on  printing 
delinquent  tax  list    See  Supervisors,  II,  5. 

BIGAMY. 

Bigamous  marriage  does  not  disentitle 
widow  to  letters.  See  Executors  and  Ad- 
ministrators, 8. 

Bigamous  marriage  followed  by  cohabita- 
tion, effect  of.    See  Marriage  and  Divorce,  9. 
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BILL.  v 

Costs,  filing  bill  of.    See  Costs,  V. 

BILL  OF  EXCEPTIONS. 
See  Appeals,  VI. 

Preparing  to  order  on  original  complaint, 
effect  where  complaint  amended.  See 
Pleading  and  Practice,  48. 

BILLS  AND  NOTES. 

I.  Consideration    and    Validity;   Delivery 

of. 
II.  Indorsement  and  Guaranty  of. 

III.  Joint  Notes;    Sureties  on  Notes;    Ac- 

commodation Notes. 

IV.  Overdraft   Note,    Construction  of;  Ac- 

cepted Order  Payable  from  Particu- 
lar Fund,  Rights  Arising  from. 
V.  Maturity  of;  Payment  of. 
VI.  Title    and    Bight  of    Holders;  Owner- 
ship. 

VII.  Actions  on. 

1.  Bight  of  Action  on;  Proving  Con- 

sideration. 

2.  Pleadings    in;    Affidavit    Denying 

Genuineness;  Parties. 

3.  Evidence;  Proof   of   Nonpayment; 

Effect  of  Possession  of  Note. 

4.  Want  or  Failure  of  Consideration 

as  a  Defense;  Other  Defenses. 

5.  Findings  in  Actions  on. 

6.  Where    Another    Note   had   been 

Substituted. 

A  promissory  note  is  property.  See  Crim- 
inal Law,  300. 

Warehouse  receipts.  See  Warehousemen, 
3  et  seq. 

Stipulation  for  attorney's  fee  in  note 
renders  it  non-negotiable.      See  Mortgages, 

141. 

Certificate  of  stock  is  not  negotiable  In- 
strument   See  Corporations,  16. 

Alteration  of  bill  or  note.  See  Alteration 
of  Instruments. 

Oral  promise  to  pay  note  not  due  for 
three  years.  See  Statute  of  Frauds,  1  et 
set]. 

Indemnity  against  liability  on.  See  In- 
demnity. 

Taking  note  for  debt  does  not  discharge 
guaranty.    See  Guaranty,  17  et  seq. 

Payment  by  note.    See  Payment. 

Note  given  for  premium.    See  Insurance, 

I,  4,  b. 

Liability  of  firm  on  note  or  indorsement 
by  partner.    See  Partnership,  IV,  1. 

Notes  signed  by  individuals  "as  stock- 
holders."   See  Corporations,  V,  7. 

Bank  receiving  for  collection.  See  Banks 
and  Banking,  IV. 

Obtaining  note  by  false  pretenses.  See 
Criminal  Law,  X,  13,  a. 

I.  Consideration   and   Validity;  Delivery  of. 

1.  The  surrender  of  a  note  executed  by  a 
different  maker  Is  a  sufficient  consideration 
to   uphold   a  new   note   executed   by  other 


makers  to  the  payee  of  the  surrendered  note. 
(Scribner  v.  Hanke,  116  Gal.  613.) 

2.  If  the  consideration  of  the  note  in  suit 
was  a  contract  which  was  against  public 
policy,  good  morals,  or  the  express  mandate 
of  the  law,  the  note  cannot  be  made  the 
basis  of  any  action,  legal  or  equitable;  and 
it  is  the  duty  of  the  court  to  make  inquiry 
upon  that  subject,  and  to  withhold  relief,  if 
satisfied  that  such  is  the  fact  Neither  the 
silence  nor  the  consent  of  the  parties  Justi- 
fies the  court  in  retaining  Jurisdiction  of 
such  an  action.    (Ball  v.  Putnam,  123  Cal. 

134.) 

3.  No  obligation  or  liability  is  incurred  by 
any  party  to  a  note  until  it  is  delivered. 
(Kennedy  &  Shaw  Lumber  Co.  ▼.  S.  S.  Con- 
struction Co.,  123  Cal.  684.) 

Gift  of  donor's  own  note  creates  no  obli- 
gation.   See  Gifts,  1. 

Negotiable  paper  payable  to  order  may  be 
transferred  as  a  gift  without  indorsement. 
See  Gifts,  2. 

Gift  of   notes,  delivery  of,  sufficiency  of. 

See  Gifts,  21. 

II.  Indorsement  and  Guaranty  of. 

Indorsement  as  evidence  of  consideration. 
See  post,  28. 

Indorsement  as  collateral  security  makes 
one  a  holder  for  value.    See  post,  28. 

Findings  in  action  against  maker  and  in- 
dorsee   See  post,  51. 

Indorsement  without  recourse  not  a  per- 
formance of  an  agreement  to  deliver  for 
purposes  of  discount.    See  Contracts,  50. 

Assignment  of  bills  receivable  and  pref- 
erences between  assignees.  See  Assign- 
ment of  Contracts,  2. 

Indorsees  discharged  by  alteration  in  note. 
See  Alteration  of  Instruments,  1-3. 

4.  Under  section  3117  of  the  Civil  Code 
"one  who  indorses  a  negotiable  instrument 
before  it  is  delivered  to  the  payee  is  liable 
to  the  payee  thereon  as  an  indorser,"  and  a 
person  may  be  both  an  indorser  under  that 
section  and  also  a  guarantor  upon  the  same 
note.    (Loustalot  v.  Calkins,  120  Cal.  688.) 

5.  An  Indorsement  written  upon  a  note  at 
request  of  the  maker  before  its  execution, 
stating  that  it  is  given  for  the  purpose  of 
securing  the  payment  of  a  note  of  the  same 
date  and  amount  of  another  person  to  the 
same  payee,  becomes  part  of  the  contract  of 
the  maker,  though  the  indorsement  is  signed 
by  the  payee  and  not  by  the  maker,  and  the 
agreement  as  written,  taken  with  the  ad- 
missions in  the  pleadings,  constitute  a  con- 
tract of  guaranty  for  the  payment  of  the 
other  note  In  full;  and  parol  evidence  is  in- 
admissible to  vary  the  terms  of  the  guar- 
anty as  expressed,  by  proof  that  the  con- 
tract was  one  of  guaranty  only  for  the  pay- 
ment of  any  deficiency  resulting  after  the 
sale  of  property  mortgaged  by  the  maker  of 
the  other  note  to  the  payee  as  security  there- 
for.   (Adams  v.  Wallace,  119  Cal.  67.) 

6.  The  defendant  cannot  complain  that 
the  court  regarded  the  contract  between  the 
parties  as  one  of  guaranty,  as  distinguished 
from  a  general  contract  of  suretyship,  where 
the  answer  pleads  that  the  contract  was  one 
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of  guaranty  made  at  the  request  of  plaintiff, 
and  not  of  the  maker  of  the  other  note, 
whereby  defendant  promised  and  agreed 
with  plaintiff  to  answer  for  the  debt  or  de- 
fault of  such  maker.  (Adams  v.  Wallace, 
119  Cat  67.) 

7.  The  contract  between  the  indorser  and 
indorsee  of  a  negotiable  Instrument  is  a 
written  one,  which  merges  all  oral  negotia- 
tions, and  cannot  be  varied  or  changed  by 
parol  evidence  of  a  verbal  promise  or  agree- 
ment made  at  the  time  of  or  previous  to  the 
indorsement;  nor  can  it  be  varied  by  proof 
of  any  subsequent  oral  promise  made  with- 
out consideration.  (Citizens'  Bank  of  Los 
Angeles  v.  Jones,  121  Gal.  30.) 

8.  In  an  action  upon  a  promissory  note 
indorsed  by  the  defendant  to  the  plaintiff, 
where  the  plaintiff  does  not  merely  charge 
the  defendant  as  indorser,  and  leave  it  to 
him  to  plead  a  want  of  consideration,  but 
alleges  a  consideration  for  the  indorsement, 
which  the  defendant  denies,  and  sets  out 
that  the  money  was  loaned  by  plaintiff  to 
the  maker  of  the  note,  and  indorsed  by  the 
defendant  without  consideration,  and  the 
findings  and  judgment  were  in  favor  of  the 
defendant  upon  conflicting  evidence,  the 
judgment  and  order  denying  a  new  trial 
will  not  be  disturbed  upon  appeal.  (Frace 
v.  Brown,  117  OaL  324.) 

ft.  A  mortgagee  of  land  does  not,  by  his 
mere  failure  to  foreclose  his  mortgage  lien, 
discharge  the  indorsers  of  the  note  to  se- 
cure which  the  mortgage  was  executed;  and 
such  indorsers  are  not  discharged  or  re- 
leased by  failure  of  the  mortgagee  to  set 
up  and  foreclose  his  junior  mortgage  in  an 
action  to  which  he  was  a  party,  in  which  a 
prior  mortgage  was  foreclosed,  and  a 
sheriff's  deed  of  the  mortgaged  premises 
was  given  to  the  purchaser  under  such  fore- 
closure.   (Carver  v.  Steele,  116  Cal.  116.) 

10.  The  promise  of  the  indorsers  of  a  note 
secured  by  mortgage  is  distinct  from  the 
promise  of  the  maker  of  the  note  and  mort- 
gage, and  the  loss  of  personal  remedy 
against  the  maker  of  the  note,  or  of  the  lien 
of  the  mortgage,  in  consequence  of  the  non- 
action of  the  mortgagee,  is  of  no  moment, 
so  far  aa  regards  the  liability  of  the  in- 
dorsers of  the  note.  (Carver  v.  Steele,  116 
Cal.  116.) 

11.  Where  judgment  was  recovered 
against  the  maker  and  indorser  of  a  prom- 
issory note,  and  satisfied  out  of  the  prop- 
erty of  the  indorser,  the  Indorser  is  entitled 
to  recover  the  amount  of  the  note  from  the 
maker.    (March  v.  Barnet,  114  Cal.  375.) 

12.  As  respects  the  owner  of  the  judg- 
ment, it  was  the  duty  of  the  indorser  to  pay 
the  amount  of  the  judgment  without  a  levy 
and  sale  of  his  property;  and  the  maker  is 
not  liable  to  the  indorser  for  the  costs  of  the 
sale  of  his  property,  but  only  for  the  bal- 
ance actually  applied  upon  the  judgment 
with  interest  thereon.  (March  v.  Barnet, 
114  Cal.  375.) 

Guarantor  on  note  payable  out  of  profits. 
See  Guaranty,  16. 


Guaranty  on  note  made  before  delivery 
has  same  consideration  as  note.  See  Guar- 
anty, 0. 

Drafts,  guarantor  for  payment  of.  See 
Guaranty,  18. 

III.  Joint  Notes;  Sureties  on  Notes;  Accom- 
modation Notes. 

Guaranty  on.    See  ante,  II. 
Failure  to  foreclose  security  for  note,  ef- 
fect on  liability  of  indorser.    See  ante,  0. 

13.  Where  the  plaintiffs  have  not  acted 
upon  the  faith  of  the  apparent  character 
of  a  joint  maker  of  a  note  as  being  a  princi- 
pal, such  joint  maker  may,  under  section 
2832  of  the  Civil  Code,  show  that  he  is  in 
fact  a  surety,  and  may  claim  the  rights  of  a 
surety,  as  against  the  payee  of  the  note. 
(Bppinger  v.  Kendrlck,  114  Cal.  620.) 

14.  Aa  between  the  debtor  and  creditor,  a 
fund  placed  in  the  hands  of  the  creditor 
must  be  applied  as  directed  by  the  debtor; 
and  where  the  principal  debtor  directed  that 
the  proceeds  of  wheat  be  applied  in  payment 
of  a  note  upon  which  defendant  was  a  sure- 
ty, the  effect  of  a  misapplication  of  it  by 
the  creditor  to  payment  of  an  open  account 
Instead  of  the  note  was,  so  far  as  the  surety 
was  concerned,  in  effect  a  repayment  of  it 
into  the  hands  of  the  principal  debtor,  which 
discharges  the  surety.  (Bppinger  v.  Ken- 
drlck, 114  Cal.  620.) 

15.  Where  the  answer  to  a  complaint  upon 
promissory  notes  pleaded  that  the  defendant 
did  not  sign  the  notes  as  surety  for  the  other 
joint  maker,  but  for  the  accommodation  of 
the  plaintiffs,  to  enable  them  to  raise  money 
upon  them  as  collateral,  and  also  that,  if  he 
were  liable  as  surety,  the  principal  maker 
put  in  plaintiffs'  hands  sufficient  wheat  to 
pay  the  original  note,  of  which  the  notes  in 
suit  were  a  renewal,  and  directed  that  the 
proceeds  be  applied  in  payment  of  that  note, 
and  plaintiffs  did  not  so  apply  such  pro- 
ceeds, but  applied  them  to  an  open  account, 
and  that  defendant  did  not  consent  to  such 
misapplication,  nor  know  of  the  transaction 
when  he  signed  the  renewal  notes,  an  in- 
struction based  upon  the  latter  defense  is 
not  subject  to  the  objection  that  defendant 
cannot  avail  himself  of  the  rights  of  a 
surety,  because  of  having  averred  that  he 
was  not  a  surety.  (Kpplnger  v.  Kendrlck, 
114  CaL  620.) 

16.  The  makers  of  an  accommodation  note 
given  as  collateral  security  for  the  payment 
of  the  note  of  a  principal  debtor  to  a  bank 
stand  In  the  position  of  sureties  for  the  prin- 
cipal debtor;  and  where  one  of  them  ten- 
dered payment  of  the  principal  debt  to  the 
bank,  and  asked  for  a  transfer  of  the  note 
for  the  purpose  of  suing  the  principal  debtor 
and  the  other  sureties,  who  were  then  sol- 
vent, the  refusal  of  such  tender  by  the 
bank,  accompanied  by  a  declaration  that  the 
bank  preferred  to  keep  the  note,  and  make 
it  out  of  the  other  parties,  operated  to  exon- 
erate the  party  making  the  tender  from  fur- 
ther liability  in  case  of  the  subsequent  insol- 
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vency  of  the  principal  debtor  and  of  the 
other  sureties.  (O'Conor  v.  Morse.  112  Cai. 
31.) 

IV.  Overdraft  Note,  Construction  of;  Ac- 
cepted Order  Payable  Out  of  Par- 
ticular Fund,  Rights  Arising  from. 

Assignee  of  overdue  notes  secured  by 
chattel  mortgage,  rights  of.  See  Mortgages, 
«il. 

Note  given  for  overdrafts,  liability,  when 
created.    See  Corporations,  37,  38. 

17.  A  note  for  a  sum  certain  with  Interest 
made  payable  by  its  terms  at  a  specified 
time  after  date,  and  which  recites  that  it 
was  given  to  secure  an  overdraft  of  the 
makers,  will  be  construed  as  intended  to 
secure  whatever  overdraft  might  exist  at  the 
date  of  Its  maturity,  not  exceeding  the 
amount  specified  in  the  obligation,  with  in- 
terest thereon.  (County  Bank  of  San  Luis 
Obispo  Co.  v.  Greenberg,  116  Cal.  467.) 

Complaint  on  note  given  for  an  overdraft, 
what  must  allege.    See  post,  32. 

18.  In  an  action  upon  an  accepted  order 
to  be  paid  as  equity  Is  collected,"  from  cer- 
tain wheat  in  a  warehouse,  described  as  sold 
to  a  person  named,  and  by  the  terms  of 
which  one-third  of  the  amount  collected,  af- 
ter the  amount  borrowed  on  the  wheat  had 
been  paid,  was  to  be  paid  upon  the  order  un- 
ci the  amount  specified  therein  should  be 
fully  paid,  a  complaint  which  does  not  state 
facts  showing  the  existence  of  an  "equity" 
or  the  amount  borrowed,  or  that  the  wheat 
had  been  pledged  as  security  for  any  sum,  or 
what  the  maker  of  the  order  had  to  do  with 
the  wheat  after  it  had  been  sold,  or  that  he 
had  a  lien  upon  it,  and  does  not  directly  al- 
lege that  the  price  of  the  wheat  was  to  be 
collected  by  the  persons  accepting  the  order, 
is  insufficient  upon  both  special  and  general 
demurrer.  (Moody  v.  Newmark  &  Edwards, 
121  Cal.  446.) 

10.  Where  It  affirmatively  appears  from 
the  complaint  and  a  portion  of  the  findings 
that  the  entire  fund  which  could  have  ex- 
isted, applicable  to  the  debt  represented  by 
the  order,  had  been  paid  by  the  defendants 
thereupon,  but  it  Is  elsewhere  found  that  the 
full  purchase  price  which  the  defendant 
should  have  received  would  have  yielded  a 
much  greater  sum  to  the  plaintiff  than  the 
amount  paid,  such  finding  being  Irreconcila- 
ble with  the  allegations  of  the  complaint  and 
with  the  other  findings,  the  findings  being 
inconsistent  upon  an  essential  fact,  cannot 
support  the  judgment  (Moody  v.  Newmark 
&  Edwards,  121  Cal.  446.) 

20.  Where  the  accepted  order  sued  upon 
was  drawn  by  one  of  a  firm  of  vendors,  who 
had  sold  the  stored  wheat,  for  his  proportion 
of  the  surplus  price  which  might  be  collected 
by  chattel  mortgagees  of  the  vendee,  above 
the  mortgage  debt,  Interest,  charges  and 
costs,  and  the  chattel  mortgage  provided 
that  if  the  wheat  deteriorated  in  quality  or 
depreciated  in  price  the  vendee  would  cor- 
respondingly reduce  the  debt  or  increase  the 
security,  and  upon  failure  to  do  so,  the  chat- 
tel mortgagees  might  immediately  sell  the 


wheat  without  notice,  upon  such  deteriora- 
tion and  depreciation  in  fact  occurring,  the 
chattel  mortgagees  might,  with  the  consent 
of  the  partner  holding  the  accepted  order, 
take  a  portion  of  the  wheat  in  payment  of 
the  depreciated  value,  or  it  appearing  that 
the  wheat  was  worth  no  more  than  the 
amount  of  the  loan,  might,  with  the  consent 
of  such  partner,  surrender  the  wheat  to  the 
purchaser  upon  receiving  payment  or  other 
security;  and  any  resulting  loss  must  fall 
upon  the  partnership,  and  not  upon  the 
mortgagees.  (Moody  v.  Newmark  &  Ed- 
wards, 121  Cal.  446.) 


V.  Maturity  of;  Payment  of. 

Assignee  after  maturity  takes  subject  to 
same  estoppels  as  assignor.    See  Estoppel,  8. 

21.  The  bringing  of  an  action  upon  a  note 
not  mature  upon  its  face  operates  as  an  ex- 
ercise of  an  option  given  in  the  note  to  re- 
gard it  as  due  for  nonpayment  of  interest 
thereon;  and  where  three  notes  were  given, 
payable  at  different  times,  and  the  first  was 
paid  in  full  at  maturity,  and  the  second  was 
past  due  when  suit  was  brought  thereon,  and 
the  last  was  payable  in  futuro,  but  subject 
to  the  option  to  regard  it  as  due  for  nonpay- 
ment of  interest,  and  each  bore  the  same 
rate  of  interest,  the  fact  that  some  of  the 
payments  received  by  the  plaintiff  were  ap- 
plied upon  the  third  note  instead  of  the  sec- 
ond is  immaterial,  it  appearing  that,  if  all 
the  payments  made  after  payment  of  the 
first  note  had  been  indorsed  upon  the  second 
note,  there  would  still  be  an  unpaid  balance 
on  the  second  note  and  unpaid  Interest  on 
both  notes  when  the  action  was  brought. 
(Woodward  v.  Brown,  119  Cal.  283.) 

22.  In  the  absence  of  an  express  agree- 
ment that  a  new  note  should  be  received  as 
payment  of  a  former  note,  the  note  cannot 
operate  as  such  to  extinguish  the  obligation 
of  the  former  note.  (Savings  Bank  of  San 
Diego  Co.  v.  Central  Market  Co.,  122  Cal. 
28.) 

23.  In  an  action  against  the  administrator 
of  a  deceased  person  upon  a  rejected  note  a 
prima  facie  case  of  nonpayment  of  the  note 
is  made  by  the  introduction  of  the  note  in 
evidence  with  the  indorsements  thereon,  and 
proof  of  the  signature  of  the  decedent 
thereto,  and  of  the  due  presentation  of  the 
claim  and  its  rejection;  and  the  burden  of 
proof  was  thereby  cast  upon  the  defendant 
to  prove  by  competent  evidence  that  the 
note  had  been  paid;  or  to  raise  a  legal  pre- 
sumption of  payment  sufficient  to  rebut  the 
prima  facie  case  made  by  the  plaintiff. 
(Griffith  v.  Lewin,  125  Cal.  618.) 

24.  Mere  proof  that  a  note  secured  by 
mortgage  had  been  executed  by  the  deceased 
prior  to  the  note  in  suit  and  that  a  subse- 
quent note  and  mortgage  had  been  executed 
about  a  year  and  a  half  thereafter,  for  about 
the  amount  then  due  on  the  old  mortgage 
and  the  note  in  suit,  without  any  evidence 
that  the  new  note  and  mortgage  was  in  pay- 
ment of  the  old,  or  as  to  the  consideration 
thereof,  or  any  evidence  that  either  of  the 
mortgages  had  any  connection  with  the  note 
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In  suit,  cannot  raise  any  presumption  of  pay- 
ment of  the  note  sued  upon;  but  It  must  be 
presumed  that  If  the  note  had  been  paid,  it 
would  have  been  delivered  up,  and  It  being 
found  at  the  death  of  the  decedent  in  pos- 
session of  the  plaintiff,  it  must  be  presumed 
that  it  had  not  been  paid  by  the  decedent. 
(Griffith  y.  Lewin,  125  Cal.  618.) 

25.  The  note  in  suit  having  been  indorsed 
with  numerous  payments  in  the  handwrit- 
ing of  the  deceased  subsequently  to  the  exe- 
cution of  the  last  mortgage,  it  cannot  be  pre- 
sumed that  the  note  was  Included  in  the  last 
mortgage  and  settled  thereby  in  the  ordinary 
course  of  business.  (Griffith  v.  Lewin,  125 
Cal.  618.) 

26.  Receipts  given  to  the  plaintiff  by  the 
deceased  for  money  not  Indorsed  on  the 
note,  should  be  such  in  their  contents  as  to 
raise  a  presumption  that  the  money  included 
therein  was  money  paid  on  the  note.  (Grif- 
fith v.  Lewin,  125  Cal.  618.) 

Draft  is  not  payment.  See  Banks  and 
Banking,  17. 

Check  given  for  bill  of  exchange,  whether 
payment.    See  Payment,  6. 

New  note,  when  discharges  former  note  by 
novation.    See  Novation. 

Renewal  of  note,  liability,  when  created. 
See  Corporations,  37,  38. 


VII.  Actions  on. 

1.  Right  of  Action  on;  Proving  Considera- 
tion. 

Action  on  notes  secured  by  pledge  of 
other  notes.    See  Pledges,  23. 

Action  on  note  and  for  breach  of  simulta- 
neous contract,  defendant  is  entitled  to  jury. 
See  Jury  and  Jurors,  1. 

Action  on  note  given  as  collateral.  See 
Pledges,  25-27. 

29.  An  action  upon  a  note  given  as  security 
for  another  note,  which  is  also  secured  by 
mortgage,  is  not  violative  of  section  776  of 
the  Code  of  Civil  Procedure,  but  is  an  ac- 
tion upon  an  independent  contract,  with 
which  the  mortgagor  has  nothing  to  do,  and 
which  may  be  maintained  against  the  maker 
of  such  note  without  foreclosure  of  the  mort- 
gage security.  (Adams  v.  Wallace,  119  Cal. 
67.) 

30.  An  indorsement  of  a  note  by  the  payee 
is  sufficient,  in  the  absence  of  evidence  to  the 
contrary,  to  sustain  a  finding  that  it  was, 
for  a  valuable  consideration,  duly  assigned 
and  transferred  to  the  plaintiff;  and  the 
plaintiff  may  maintain  an  action  thereon,  in 
his  own  name,  as  the  legal  owner  and  hold- 
er thereof,  Irrespective  of  consideration. 
(Scribner  v.  Hanke,  116  Cal.  613.) 


VI.  Title  and  Right  of  Holders;  Ownership. 

Action  by  indorsee,  means  of  knowledge. 
See  Notice,  4. 

27.  In  an  action  of  interpleader  brought 
by  a  bank,  which  collected  a  note  assigned 
by  a  plumbing  company  to  one  of  the  de- 
fendants, who  forwarded  it  to  the  bank  for 
collection  on  his  account,  and  which  was 
also  alleged  to  have  been  garnished  at  suit 
of  a  creditor  of  the  plumbing  company  in  re- 
spect to  the  money  collected  on  the  note,  in 
which  action  the  assignee  of  the  note  and 
the  attaching  creditor  interpleaded,  it  must 
be  presumed,  prima  fade,  that  the  holder  of 
the  note  who  sent  it  to  the  bank  for  collec- 
tion was  the  owner  thereof,  though  such 
presumption  might  be  overcome  by  counter- 
evidence;  and  a  judgment  in  favor  of  the 
attaching  creditor  against  the  holder  of  the 
note  cannot  be  supported  where  there  is  no 
proof  that  the  writ  of  attachment  issued  or 
was  served  upon  the  bank.  (Bank  of  Cali- 
fornia v.  J.  L.  Mott  Iron  Works,  113  Cal. 
409.) 

28.  The  indorsement  of  a  note  before  ma- 
turity, as  security  for  the  pre-existing  in- 
debtedness of  the  lndorser  to  the  indorsee, 
fulfills  in  this  state  the  requirement  of  value 
to  make  such  Indorsee  a  holder  for  value; 
but  when  such  indorsee  takes  with  notice  of 
a  defense  to  the  note  against  the  payee,  he 
stands  in  the  shoes  of  the  payee,  and  such 
defense  is  available  against  him.  (Russ 
Lumber  etc.  Co.  v.  Muscupiabe  Land  etc. 
Co.,  120  Oal.  521.) 

Evidence  and  finding  of  ownership.  See 
Post,  43. 

Failure  to  find  as  to  ownership.  See  post, 
4a 


2.  Pleadings  in;  Affidavit  Denying  Genuine- 
ness; Parties. 

Complaint  does  not  show  notes  were 
barred,  when.  See  Statute  of  Limitations, 
90. 

Complaint,  sufficiency  of,  in  justice's 
court    See  Justices  of  the  Peace,  5. 

Nonpayment,  what  is  a  sufficient  allega- 
tion of.    See  Mortgages,  216. 

Amendment  of  complaint  merely  setting 
out  indorsement  of  payments  on  notes.  See 
Default,  8. 

Amendment  in  complaint  that  balance  was 
due  upon  mutual,  open,  and  running  account. 
See  Corporations,  33. 

Complaint  on  order  payable  out  of  partic- 
ular fund,  what  insufficient.    See  ante,  18. 

Judgment  on  pleadings  cannot  be  rendered 
where  there  are  two  sufficient  special  de- 
fenses.   See  Judgments,  17. 

Complaint  is  not  inconsistent,  when.  See 
post,  53. 

Complaint,  allegations  as  to  ownership, 
what  surplusage.    See  post,  49. 

31.  A  complaint  upon  a  promissory  note 
which  contains  the  usual  and  proper  allega- 
tions in  support  of  such  an  action,  is  not 
rendered  insufficient  to  state  a  cause  of  ac- 
tion, merely  because  of  a  recital  contained 
in  the  copy  of  the  note  set  out  In  the  com- 
plaint that  the  note  is  secured  by  a  mort- 
gage of  even  date  therewith,  there  being  no 
averment  in  the  complaint,  that  the  note 
was  secured  by  a  mortgage,  and  the  recital 
not  being  the  equivalent  of  such  an  aver- 
ment; and  a  motion  of  the  defendant  for 
judgment  upon  the  pleadings,  upon  the 
ground  that  plaintiff  cannot  maintain  a  sep- 
arate action  upon  the  note,  without  foreclos- 
ure of  the  mortgage  referred  to  in  the  recital, 
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should  be  denied.    (Hlbernia  Sav.  etc.  Soc. 
v.  Thornton,  117  Cal.  481.) 

32.  In  an  action  on  a  promissory  note  for  a 
sum  certain,  but  which  recites  that  it  was 
given  to  secure  an  overdraft  of  the  maker, 
the  complaint  must  allege  the  fact  of  the 
existence  of  an  overdraft  at  the  time  the 
action  is  brought.  (County  Bank  of  San 
Luis  Obispo  Co.  v.  Greenberg,  116  Cal.  467.) 

33.  Where  there  is  a  variance  between  a 
promissory  note  set  out  in  haec  verba  in  a 
complaint  thereon,  and  the  form  of  the  note 
produced  In  evidence,  If  an  objection  is  made 
that  they  are  not  the  same,  although  the  va- 
riance is  not  material,  good  practice  requires 
that  the  variance  be  explained,  and  that 
any  error  found  to  exist  in  the' copy  set  out 
in  the  complaint  should  be  corrected  by 
amendment    (Ball  v.  Putnam*,  123  Cal.  134.) 

34.  In  an  action  upon  a  promissory  note, 
where  the  answer  pleaded  that  the  note  was 
indorsed  to  the  plaintiff  after  maturity,  and 
denied  consideration  of  the  note  to  the  ex- 
tent of  one  thousand  dollars,  and  averred 
that  before  indorsement  of  the  note  the 
payee  was  Indebted  to  the  defendants  In  the 
sum  of  one  thousand  dollars,  for  money  paid, 
laid  out,  and  expended,  and  for  work  and 
labor  done  by  them  for  said  payee,  at  his 
request,  in.  that  sum,  while  he  was  the 
holder  of  the  note,  which  sum  was  and  is  an 
offset  and  payment  on  account  of  the  note, 
and  that  the  same  had  not  been  paid,  though 
demanded;  and,  further,  that  one  thousand 
dollars  was  paid  on  account  of  the  note  be- 
fore transfer  to  the  plaintiff,  who  had  notice 
thereof,  and  that  plaintiff  was  the  son  of 
the  payee,  and  that  the  transfer  to  hjm  was 
without  consideration,  for  the  purpose  of  de- 
frauding the  defendants,  although  that  por- 
tion of  the  answer  constituting  a  counter- 
claim Is  fatally  defective,  ambiguous,  unin- 
telligible, and  uncertain,  by  improperly  unit- 
ing and  mingling  distinct  causes  of  action 
in  one  count,  yet,  as  the  plea  of  payment, 
notice  to  plaintiff,  and  transfer  of  the  note 
without  consideration,  as  made  in  the  an- 
swer, constituted,  pro  tanto,  a  valid  defense 
to  the  action,  a  demurrer  to  the  entire  an- 
swer was  Improperly  sustained.  (Elch  v. 
Greeley,  112  Cal.  171.) 

35.  The  answer  having  admitted  the  mak- 
ing of  the  note,  and  shown  on  its  face  that 
there  was  an  amount  due  thereon  sufficient 
to  cover  the  cross-demands  of  the  defend- 
ants, it  was  immaterial  to  them  or  to  their 
case  whether  or  not  plaintiff  and  the 
payee  of  the  note  had  procured  a  fraudulent 
transfer  of  all  or  any  part  of  the  property  of 
the  payee;  and  the  portion  of  the  answer 
averring  such  fraudulent  transfer  was  irrele- 
vant matter,  having  no  proper  place  in  the 
pleading,  and  was  properly  stricken  out  un- 
der section  453  of  the  Code  of  Civil  Pro- 
cedure.   (Elch  v.  Greeley,  112  Cal.  171.) 

36.  In  an  action  upon  promissory  notes 
brought  by  an  indorsee  thereof,  an  answer 
stating  no  other  defense  than  alleged  coun- 
terclaims against  the  payee  of  the  notes,  but 
not  alleging  facts  showing  that  the  counter- 
claim arose  before  defendant  had  notice  of 
the  assignment  of  the  notes  to  plaintiff,  is 


to  be  construed  most  strongly  against  the 
pleader,  and  raises  no  Issues  which  can  be 
considered  in  the  case;  and  It  Is  not  error 
for  the  court  to  grant  judgment  In  favor  of 
plaintiff  upon  the  pleadings.  (Benham  t. 
Connor,  113  Cal.  168.) 

37.  Conceding  that  an  affidavit  of  plain- 
tiffs denying  the  genuineness  and  due  exe- 
cution of  a  note  pleaded  in  an  answer  came 
too  late,  the  plaintiffs  nevertheless  had  the 
right  to  controvert  the  note  by  showing  any 
other  matters  In  confession  or  avoidance 
thereof.  (Myers  v.  Sierra  Valley  Stock  etc. 
Assn.,  122  Cal.  669.) 

38.  Section  383  of  the  Code  of  Civil  Pro- 
cedure, providing  that  "persons  severally  lia- 
ble upon  the  same  obligation  or  Instrument, 
Including  the  parties  to  bills  of  exchange  and 
promissory  notes  and  sureties  on  the  same 
or  separate  Instruments,  may  all  or  any  of 
them  be  included  in  the  same  action  at  the 
option  of  the  plaintiff,"  is  to  be  liberally 
construed  as  permitting  the  joinder  in  an  ac- 
tion upon  the  note  of  the  maker  and  indors- 
ers  of  the  note,  as  being  parties  thereto  with- 
in the  meaning  of  that  section.  (Loustalot 
v.  Calkins,  120  Cal.  688.) 

3.  Evidence;  Proof  of  Nonpayment;  Effect 
of  Possession  of  Note. 

Action  by  administrator  on  note,  note 
with  Indorsements  may  be  Introduced  in 
evidence.    See  Witnesses,  5. 

Action  on  note,  evidence  of  conduct  of  de- 
fendant at  time  of  loan.    See  Evidence,  57. 

Parol  evidence  affecting  agreement  Is  In- 
competent, when.    See  Evidence,  70. 

Parol  evidence  to  show  liability  of  mak- 
er was  limited.    See  Evidence,  69. 

Action  on  note,  evidence  of  declarations 
of  plaintiff  in  presence  of  makers.  See  Evi- 
dence, 57. 

Variance  in  action  on  notes.  See  Vari- 
ance, 3. 

Admission  of  genuineness  of  note  Is  no 
admission  it  was  a  corporate  note.  See  Cor- 
porations, 75. 

89.  The  production  of  the  note  from  the 
possession  of  the  plaintiff,  as  administratrix 
of  the  estate  of  the  deceased  payee,  with  the 
indorsements  of  payments  made  thereon,  is 
sufficient  evidence  of  nonpayment  of  the  res- 
idue of  the  note  to  justify  a  finding  of  such 
nonpayment.    (Locke  v.  Klunker,  123  OaL 

231.) 

40.  In  an  action  on  a  promissory  note,  un- 
der a  denial  of  the  allegation  of  nonpay- 
ment, the  production  of  the  note  in  evidence 
for  plaintiff,  without  any  Indorsement  of 
payment  thereon,  Is  sufficient  prima  fade 
proof  of  nonpayment.  (Brennan  v.  Brennan, 
122  Cal.  440.) 

41.  The  possession  of  the  note  by  the  at- 
torney for  the  plaintiff  was  the  possession  of 
the  plaintiff.  (Brennan  v.  Brennan,  122  OaL 
440.) 

42.  A  general  denial  of  an  unverified  com- 
plaint In  an  action  upon  a  note  puts  In  Issue 
the  nonpayment  of  the  note,  and  renders  ma- 
terial and  relevant  any  evidence  on  the  sub- 
ject of  payment;  and  the  plaintiff  who  has 
testified  on  examination  in  chief   that  only 
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the  amount  credited  in  the  complaint  was 
paid  on  the  note  may  be  cross-examined  as 
to  whether  there  was  not  another  payment, 
and  if  he  had  not  so  stated  at  a  time  and 
place  and  to  a  person  named.  (Ball  v.  Put- 
nam, 123  Cal.  134.) 

43.  In  an  action  upon  a  note,  when  it  was 
alleged  in  the  complaint  and  not  denied  in 
the  answer  that  defendants  made  the  note 
and  delivered  It  to  plaintiff  as  payee,  the 
production  of  the  note  by  the  plaintiff  at  the 
trial,  and  offering  it  in  evidence,  without  ob- 
jection, is  sufficient  evidence  to  support  a 
finding  of  ownership  by  the  plaintiff.  (Sha- 
fer  v.  Willis,  124  Gal.  36.) 

44.  Where  the  note  was  forwarded  by  the 
owner  to  one  bank  for  collection,  which  in 
turn  forwarded  it  for  collection  to  another 
sank,  a  letter  from  the  latter  bank  to  the 
former  is  not  admissible  evidence  against 
the  holder  of  the  note.  (Bank  of  California 
v.  J.  L.  Mott  Iron  Works,  113  Cal.  409.) 


4.  Want   or  Failure  of  Consideration  as  a 
Defense;  Other  Defenses. 

Indorsee  may  sue  irrespective  of  consid- 
eration.   See  ante,  30. 

Pleading:  and  finding  of  failure  of  consid- 
eration.   See  post,  52. 

45.  In  an  action  by  an  indorsee  of  promis- 
sory notes  executed  by  the  defendant  to  an 
irrigation  company,  an  answer  setting  up  a 
total  failure  of  consideration  of  the  notes, 
and  showing  In  substance  that  the  sole  con- 
sideration therefor  was  a  contract  for  water, 
the  certificate  for  which  was  attached  to  the 
notes  as  collateral  security,  and  that  the 
contract  was  entered  into  and  the  notes  exe- 
cuted under  the  sole  Inducement  of  repre- 
sentations by  the  irrigation  company  that  it 
possessed  an  abundant  supply  of  water  to 
fulfill  the  contract,  and  that  it  was  solvent 
and  prosperous,  and  able  to  meet  all  its  obli- 
gations, which  representations  were  wholly 
false  and  fraudulent,  and  made  with  intent 
not  to  furnish  any  water  to  defendant,  but 
to  deceive  and  defraud  defendant  out  of  the 
sun  agreed  to  be  paid  in  the  notes,  and  al- 
leging that  at  and  before  the  transfer  of  the 
notes,  plaintiff  had  notice  and  knowledge  of 
the  consideration  and  failure  of  considera- 
tion thereof,  and  of  the  false  representations 
of  the  irrigation  company  to  the  defendant, 
and  of  its  Insolvency  and  inability  to  fur- 
nish and  intention  not  to  furnish  any  water 
to  the  defendant,  states  a  sufficient  defense, 
both  as  against  the  irrigation  company  and 
as  against  the  indorsee  of  the  notes.  (Russ 
Lumber  etc.  Co.  v.  Muscupiabe  Land  etc. 
Co.,  120  Cal.  521.) 

46.  Though  the  agreement  of  the  irriga- 
tion company  to  furnish  water  upon  demand, 
and  the  agreement  of  the  defendant  to  pay 
the  notes  and  interest  thereon  at  specified 
dates,  were  not  originally  concurrent  or  de- 
pendent, and  an  action  might  lie  for  accrued 
interest  before  the  Irrigation  company  was 
In  default,  yet  if,  before  suit  brought  upon 
any  Installment  of  interest,  the  irrigation 
osmpany  and  Its  receiver  in  insolvency  made 
default  in  the  delivery  of  water  upon  de- 


mand, and  expressed  inability  to  furnish  any 
water  under  the  contract,  all  the  conditions 
of  the  defendant's  contract  which  remain 
unperformed  are  to  be  treated  as  concurrent 
with  the  agreement  of  the  irrigation  com- 
pany, and  the  performance  of  the  defend- 
ant's contract  could  not  be  enforced  while 
such  default  of  the  irrigation  company  con- 
tinued; and  the  inability  or  refusal  to  fur- 
nish water  when  required  by  the  terms  of 
the  contract  is  a  failure  of  consideration  of 
the  notes.  (Russ  Lumber  etc.  Co.  v.  Mus- 
cupiabe Land  etc.  Co.,  120  Cal.  521.) 

47.  A  rescission  of  the  contract  for  the 
fraud  of  the  irrigation  company  Is  not  re- 
quired, in  order  to  enable  the  defendant  to 
plead  the  defense  of  failure  or  want  of  con- 
sideration of  the  notes,  as  against  an  in- 
dorsee thereof.  (Russ  Lumber  etc.  Co.  v. 
Muscupiabe  Land  etc.  Co.,  120  Cal.  521.) 

48.  The  fact  that  the  insolvent  irrigation 
company  may  have  assets  out  of  which 
damages  for  breach  of  its  contract  to  de- 
liver water  might  be  collected  In  whole  or 
in  part  cannot  affect  the  right  of  the  de- 
fendant, when  sued  by  an  Indorsee  of  the 
notes  executed  to  the  irrigation  company,  to 
plead  a  failure  of  consideration,  either  to- 
tal or  partial,  as  a  defense,  either  wholly  or 
pro  tanto,  as  against  such  Indorsee.  (Russ 
Lumber  etc.  Co.  v.  Muscupiabe  Land  etc. 
Co.,  120  Cal.  RSI.) 

Conflicting  evidence  on  want  of  consider- 
ation for  indorsement  not  reviewed.  See 
ante,  8. 

Admission  in  separate  defense.  See  Evi- 
dence, 59. 

Defense  of  fraud  in  action  on  note,  restora- 
tion of  consideration.  See  Rescission  of  Con- 
tracts, 21. 

Action  on,  garnishment  as  a  defense.  See 
Attachments,  IX. 

Defense  that  note  given  for  property  sub- 
ject to  forfeiture  under  internal  revenue 
laws  Is  valid.    See  Contracts,  20. 


5.  Findings  in  Actions  on. 

Findings  in  action  as  to  substitution  of 
note  not  reviewed  where  evidence  conflict- 
ing.   See  post,  55. 

Finding  of  ownership,  what  evidence  sus- 
tains.   See  ante,  48. 

Inconsistent  findings  In  action  on  accepted 
order  payable  out  of  particular  fund.  See 
ante,  19. 

49.  The  failure  to  find  upon  an  issue  as  to 
the  ownership  of  the  note  sued  upon  is  Im- 
material, where  the  findings  cover  all  the 
material  Issues.  Where  the  complaint  shows 
title  to  the  note  in  the  plaintiff,  the  addi- 
tional allegation  that  "plaintiff  is  still  the 
owner  and  holder  of  said  promissory  note" 
Is  a  conclusion  of  law,  and  is  surplusage. 
(Kennedy  &  Shaw  Lumber  Co.  v.  S.  S.  Con- 
struction Co.,  128  Cal.  584.) 

50.  A  finding  that  a  note  of  another  person 
was  surrendered  in  part  consideration  of  a 
new  note  executed  by  two  other  makers, 
and  another  finding  that  the  making  of  such 
note  was  for  and  on  behalf  of  and  as  an 
accommodation  to  the  maker  of  the  surreav 
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dered  note,  who  was  a  personal  friend,  are 
not  Inconsistent;  the  one  finding  merely 
showing  the  consideration  yielded  up  by  the 
payee  on  the  making  of  the  note,  and  the 
other  finding  showing  the  friendly  relation 
which  operated  as  an  Inducement  for  mak- 
ing a  note  In  security  for  the  debt  of  an- 
other.   (Scrlbner  v.  Hanke,  116  Gal.  613.) 

51.  Findings  In  an  action  upon  a  note 
against  the  maker  and  lndorsers,  to  the  ef- 
fect that  one  of  the  defendants  was  an  in- 
dorser,  who  had  waived  notice  and  protest, 
and  also  that  he  signed  the  note  as  a  "guar- 
antor," are  not  contradictory;  and  a  judg- 
ment against  him  Is  sufficiently  supported  by 
the  finding  that  he  was  an  lndorser,  without 
regard  to  the  effect  of  the  other  finding. 
(Loustalot  v.  Calkins,  120  Cal.  688.) 

52.  Where  the  answer  In  the  action  upon 
the  notes  given  in  consideration  of  the  prop- 
erty adjudged  to  have  been  forfeited  plead- 
ed all  the  facts  as  to  the  forfeiture,  and  set 
up  want  of  consideration  for  the  notes,  and 
the  court  found  all  the  facts  touching  the 
sale,  the  execution  of  the  notes,  the  forfeit- 
ure, seizure,  and  sale  of  the  property,  and 
the  proceedings  in  court  after  the  seizure, 
Its  concluding  finding,  repeated  in  Its  con- 
clusions-of  law,  that  the  consideration  for 
the  notes  wholly  failed  prior  to  their  matur- 
ity, is  but  the  finding  of  its  conclusion  of  law 
from  the  facts  specifically  found,  and  as  the 
judgment  for  the  defendant  is  right  upon 
the  facts  found,  It  will  not  be  reversed  on 
the  ground  that  failure  of  consideration  was 
not  within  the  Issues.  (Krless  v.  Faron,  118 
Cal.  142.) 


6.  Where  Another  Note  had  been   Substi- 
tuted. 

53.  In  an  action  of  assumpsit  by  an  as- 
signee of  the  right  to  recover  the  money 
loaned  to  the  minor,  where  it  appeared  that 
the  defendant  had  obtained  possession  of  the 
original  notes  given  for  the  loan,  under 
promise  that  the  contemplated  security 
would  be  given,  and  after  having  marked 
them  paid  without  authority  from  the  payee 
attempted  to  deliver  to  the  payer  a  substi- 
tuted note  payable  eleven  months  after  date, 
and  upon  refusal  of  the  payee  to  accept  it, 
left  it  upon  a  table  in  the  payee's  presence, 
who  Indorsed  It  merely  to  allow  the  assignee 
to  produce  It  at  the  trial,  the  fact  that  the 
complaint  by  the  assignee,  under  the  circum- 
stances, denies  that  the  substituted  note 
was  delivered  or  accepted,  and  yet  offers  to 
return  it  with  the  payee's  indorsement  there- 
on, does  not  render  the  complaint  inconsis- 
tent, or  felo  de  se.  (Whyte  v.  Bosencrantz, 
123  Cal.  634.) 

54.  The  offer  to  return  and  surrender  the 
note  and  bringing  It  into  court  to  be  can- 
celed Is  sufficient  to  protect  the  defendant 
against  any  other  action  on  the  note.  (Whyte 
v.  Bosencrantz,  123  Cal.  634.) 

55.  A  finding  that  there  was  no  substitu- 
tion of  the  note  left  by  defendant  with  plain- 
tiff's assignor,  will  not  be  disturbed,  where 
the  evidence  is  conflicting.  The  payment  of 
Interest  on  the  note,  and  the  indorsement 


thereof  to  plaintiff,  are  only  evidence  tend- 
ing to  show  acceptance  of  the  note,  which 
may  be  explained  and  rebutted  by  the  plain- 
tiff. (Whyte  v.  Bosencrantz,  123  Cal.  634.) 
56.  The  finding  being  sustained  by  evi- 
dence against  the  acceptance  of  the  substi- 
tuted note,  no  rescission  or  offer  to  rescind  is 
required;  and  the  plaintiff  Is  not  required  to 
return  any  interest  paid  on  the  loan,  which 
is  regarded  merely  as  compensation  for  the 
use  of  the  money,  and  defendant  Is  not  en- 
titled to  the  return  thereof.  (Whyte  v.  Bos- 
encrantz, 123  Cal.  634.) 


BILLS  OF  PABTICULABS. 

In  action  for  services.  See  Assumpsit,  12, 
13. 

1.  After  a  bill  of  particulars  has  been 
served  in  an  action  to  recover  a  balance  of 
account  for  goods  furnished  and  money  ad- 
vanced, and  an  order  has  been  made  deny- 
ing a  motion  for  a  further  bill  of  particulars, 
there  is  no  foundation  for  argument  that  the 
order  should  have  been  different,  where  the 
bill  of  exceptions  does  not  show  what  evi- 
dence was  used  in  support  of  the  motion, 
or  whether  the  former  bill  of  particulars 
was  placed  in  evidence,  or  exhibited  to  the 
court.    (Shain  v.  Maxwell,  115  Cal.  208.) 

2.  Where  there  is  nothing  in  the  record 
upon  appeal  to  show  what  evidence  was  ad- 
duced at  the  trial,  the  propriety  of  a  verdict 
for  the  plaintiff  cannot  be  indirectly  im- 
peached by  a  bill  of  particulars  showing 
that  certain  items  of  the  account  were  for 
wines  and  liquors,  and  that  payments  were 
acknowledged  upon  the  account,  which  in 
amount  were  sufficient  to  extinguish  the 
whole  of  the  account,  exclusive  of  such 
items  >  but  it  Is  sufficient  to  support  the  ver- 
dict that  it  may  have  been  proved  that  the 
parties  to  the  account  agreed  to  such  appli- 
cation of  payments  as  would  support  the 
verdict.    (Shain  v.  Maxwell,  115  Cal.  208.) 

BIBTH. 

Entries  in  family  Bible,  admissibility  of 
to  prove.    See  Evidence,  II,  2. 

BLANKS. 
In  attestation  clause.    See  Wills,  32. 

BLASTING. 
See  Explosives. 

Action  by  lessee  for  property  blasted  from 
leased  premises.  See  Landlord  and  Tenant, 
III. 

BLOCK-BOOKS. 

Assessor's,  inadmissible  on  question  of 
boundary.    See  Boundaries,  15. 

BOABD   OF  EDUCATION. 

Actions  against,  limitation  of.  See  Stat- 
ute of  Limitations,  IV,  2. 


BOARD  OF  EQUALIZATION-BONDS. 
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BOARD  OF  EQUALIZATION. 
See  Taxation,  III. 

BOARD  OF  EXAMINERS. 

1.  The  state  board  of  examiners  have  im- 
plied power  to  employ  an  expert  to  assist 
them  in  examining  books  and  accounts;  and 
t  legislative  appropriation  Incorporated  In 
the  general  appropriation  bill  to  pay  the  sal- 
ary and  expense  of  such  expert  is  constitu- 
tional and  valid,  and  does  not  create  an 
office,  nor  is  the  agreement  of  the  board  of 
examiners  for  the  employment  and  compen- 
sation of  such  expert  void  as  being  without 
express  authority  of  law,  within  the  mean- 
ing of  section  32  of  article  IV  of  the  state 
constitution.    (Lewis  v.  Colgan,  115  Gal.  529.) 

2.  Courts  cannot  inquire  into  the  motives 
of  legislators;  and  a  legislative  appropria- 
tion to  pay  the  salary  and  expenses  of  an 
expert  employed  by  the  state  board  of  ex- 
aminers cannot  be  defeated  on  the  ground 
that  another  statute  expressly  empowering 
the  board  of  examiners  to  employ  an  expert 
failed  of  passage,  nor  can  it  be  held,  as  mat- 
ter of  law,  or  proved  as  matter  of  fact,  that, 
except  for  the  anticipated  passage  of  such 
statute,  the  appropriation  bill  would  have 
been  altered.  (Lewis  v.  Colgan,  115  Cal. 
529.) 

Supervisors  may  employ  attorney  to  pre- 
sent claim  of  county  to.  See  Supervisors, 
7.  a 

BOARD  OF  HEALTH. 

State,  term  of  office  of  attorney.  See 
Offices  and  Officers,  20. 

BODIES. 
Dead,  disposition  of.    See  Burial. 

BONA  FIDE  PURCHASERS. 

Question  is  one  of  fact.  See  Public  Lands, 
10. 

Notice,  what  is  not.  See  Public  Lands,  28 
etseq. 

Presumption  of  good  faith  of  purchaser. 
See  Sales,  26. 

Good  faith,  finding  as  to.  See  Fraudulent 
Conveyances,  III,  3. 

Finding  that  one  is  bona  fide  purchaser, 
what  evidence  supports.  See  Fraudulent 
Conveyances,  32. 

Of  goods  In  warehouse.  See  Warehouse- 
men. 

Bona  fide  mortgagee,  rights  of  in  case  of 
insanity.    See  Homesteads,  33. 

Creditor  purchasing  land  held  in  trust  un- 
der an  execution  sale,  rights  of.  See  Trusts 
and  Trustees,  43. 

Grant  to  bona  fide  purchaser  of  fraudulent 
patentee  carries  no  title.  See  Public  Lands, 
». 

Rights  of  purchaser  from  one  in  possession. 
See  Bailments,  1. 

Bights  of  bona  fide  assignee  of  mortgagee 
with  notice.    See  Mortgages,  19,  20. 


Grantee  in  deed  absolute  intended  as  mort- 
gage, rights  of  bona  fide  purchaser  from. 
See  Mortgages,  8,  9. 

Rights  of  under  altered  instruments.  See 
Alteration  of  Instruments,  5,  6. 

Rights  of  where  there  was  a  prior  assign- 
ment   See  Assignment  of  Contracts,  3. 

From  vendee  where  possession  not  deliv- 
ered.   See  Executions,  11. 

Indorsement  of  note  as  collateral  to  se- 
cure pre-existing  Indebtedness  makes  one  a 
holder  for  value.    See  Bills  and  Notes,  28. 

1.  Where  a  conveyance  is  invalid  as  to 
the  grantor  by  reason  of  the  fraud  of  an  at- 
torney in  fact  who  has  authority  to  convey, 
it  is  not  absolutely  void,  and  a  bona  fide 
purchaser  from  the  grantee,  for  value,  with- 
out notice  of  the  fraud,  will  hold  the  title  as 
against  the  grantor  and  his  heirs.  (Duff  v. 
Randall,  116  Gal.  226.) 

2.  The  subsequent  purchaser  cannot  be 
protected  as  a  bona  fide  purchaser  if  he  had 
notice,  actual  or  constructive,  of  the  occu- 
pant's prior  title,  at  any  time  before  payment 
of  the  money;  and  the  •burden  of  proof  is 
upon  him  to  show  that  he  had  not  such  no- 
tice.   (Beattie  v.  Crewdson,  124  Cal.  577.) 

3.  The  evidence  reviewed,  and  held  suffi- 
cient to  support  findings  as  to  the  posses- 
sion and  Improvements  by  the  first  pur- 
chaser under  an  unrecorded  deed  which  was 
lost;  and  that  a  subsequent  grantee  and 
succeeding  grantees  claiming  under  the  same 
grantor  each  had  notice  of  the  rights  of  the 
occupant,  and  that  none  of  them  were  bona 
fide  purchasers  for  value,  without  notice. 
(Beattie  v.  Crewdson,  124  Cal.  577.) 

4.  A  finding  that  the  first  purchaser  had 
paid  taxes  upon  the  premises  possessed  by 
him  for  five  years  next  preceding  the  com- 
mencement  of  the  action  is  not  material, 
no  adverse  possession  being  involved,  as 
against  a  subsequent  purchaser  claiming 
under  the  same  grantor,  with  notice  of  the 
rights  of  the  occupant;  and  if  such  finding 
Is  not  supported  by  the  evidence  it  is  error 
without  injury.  (Beattie  v.  Crewdson,  124 
Cal.  577.) 

5.  A  subsequent  purchaser  claiming  under 
the  same  grantor,  and  having  notice  of  the 
rights  of  a  prior  purchaser  in  possession, 
cannot  strengthen  his  title  by  procuring  an 
outstanding  tax  title,  with  like  notice.  (Beat- 
tie  v.  Crewdson,  124  Cal.  577.) 

6.  The  purchaser  under  foreclosure  of  a 
mortgage  against  the  grantor  in  a  convey- 
ance Invalid  as  against  the  grantor,  who  has 
paid  the  purchase  money  and  received  the 
certificate  of  sale  without  notice,  is  pro- 
tected as  a  bona  fide  purchaser  as  against 
the  heirs  of  the  grantor,  notwithstanding  the 
filing  of  a  lis  pendens  in  a  suit  by  them  to 
set  aside  the  conveyance  for  fraud  of  the 
attorney  in  fact,  prior  to  the  execution  of 
the  sheriff's  deed.  (Duff  v.  Randall,  116 
Cal.  226.) 

BONDS. 

I.  Municipal  and  County  Bonds. 
II.  Indian  War  Bonds. 
IIL  Official  Bonds. 
IV.  Substitution  of  Bonds. 
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Affidavit  must  state  sureties  were  house- 
holders or  freeholders  when.  See  Attach- 
ments, 11. 

Ambiguity  in,  parol  evidence  to  aid  admis- 
sibility of.    See  Evidence,  73. 

Appeal,  bonds  on.    See  Appeals,  Y,  2. 

Attachment,  release  of,  bond  on.  See  At* 
tachments,  VIL  ' 

Attachment,  bond  on.  See  Attachments, 
III. 

Ball.    See  Bail. 

Consideration,  void  for  want  of,  when.  See 
Injunctions,  27. 

Contractors,  bonds  of.  See  Mechanics' 
Liens,  XII. 

Costs  and  damages  of  new  proceeding  not 
covered  by  bond.  See  Bankruptcy  and  In- 
solvency, 15. 

Creation  of  bonded  indebtedness  by  cor- 
poration.   See  Corporations,  VII,  5. 

Election  for  issuance  of,  notice  of,  what 
sufficient.    See  Elections,  12. 

Evidence  of  motive  inadmissible  in  action 
on.    See  Taxation,  09. 

Execution,  bond  to  stay.  See  Executions, 
I;  Appeals,  VIII,  7. 

Improvement,  compelling  clerk  to  counter- 
sign.   See  Mandamus,  3. 

Injunction,  bond  on.    See  Injunctions,  V. 

Insolvency,  bond  on.  See  Bankruptcy  and 
Insolvency,  III. 

Justification  of  sureties.  See  Appeals,  V, 
2,  d. 

Interest,  inequality  of  rate  of.  See 
Streets,  68. 

Interlineation  in,  effect  of.  See  Appeals, 
111. 

Investments  in  bonds  of  corporation.  See 
Trusts  and  Trustees,  52. 

Judicial  notice  of  history  of  Irrigation  dis- 
trict bonds.    See  Judicial  Notice,  13. 

Objection  because  of  want  of  bond,  what 
waives.  See  Bankruptcy  and  Insolvency,  18, 
19. 

Partial  distribution,  bond  on.  See  Estates 
of  Deceased  Persons,  VIII,  2. 

Pleadings  are  sufficient  to  admit  proof  of 
consent  of  stockholders  to  creation  of  bond- 
ed indebtedness  when.    See  Appeals,  309. 

Bailroad  bonds.    See  Railroads,  V. 

Recitals  in,  conclusiveness  of.  See  Ap- 
peals, 109. 

Return  of  bond  to  release  property  on 
Judgment  for  defendant.  See  Attachments, 
VIII. 

Signing  by  new  surety  whose  name  does 
not  appear  in  body  of  bond,  effect  of.  See 
Appeals,  435. 

Stipulation  for  Judgment  against  sureties, 
effect  of.    See  Appeals,  219. 

Suretyship.    See  Suretyship. 

Taxation  of.    See  Taxation,  1,  2. 

Valid  although  contract  void.  See  Me- 
chanics' Liens,  94. 


I.  Municipal  and  County  Bonds. 

Irrigation  bonds.  See  Irrigation  Districts, 
V. 

Street  Improvement  bonds,  questions  re- 
lating to.    See  Streets,  IX,  7. 


County  road,  bonds  for,  are  illegal.  See 
Highways,  6. 

Statute  providing  that  city  bonds  shall  be 
payable  outside  of  state  is  void.  See  Mu- 
nicipal Corporations,  38. 

Election  for  issuance  of  municipal  bonds. 
See  Municipal  Corporations,  37. 

Municipal,  street  improvement  bonds  are. 
See  Streets,  61. 

Refunding  of  city  debt  and  issuing  of 
bonds.    See  Municipal  Corporations,  V,  4. 

Statute  relating  to  funding  of  indebted- 
ness, invalid  repeal  of  prior  act.  See  Consti- 
tutional Law,  5. 

1.  Under  the  terms  of  the  original  act  of 
March  19,  1889,  providing  for  the  issuance 
and  sale  of  bonds  of  a  city  to  pay  the  coat 
of  municipal  improvements  authorized  by 
the  voters,  the  municipality  was  not  required 
to  designate  the  kind  of  money  in  which  the 
bonds  should  be  payable,  and,  in  the  absence 
of  such  designation,  could  at  maturity  elect 
to  pay  them  in  any  lawful  money;  and  the 
purpose  of  the  legislature  in  the  amendment 
of  1893,  providing  that  such  bonds  "shall  be 
payable  in  gold  coin  or  lawful  money  of  the 
United  States,"  was  not  to  require  that  the 
bonds  should  express  that  alternative,  but 
to  confer  the  power  of  election  upon  the  mu- 
nicipality to  make  the  bonds  payable  in  gold 
coin  only.  (Murphy  v.  San  Luis  Obispo,  119 
CaL  624.) 

2.  An  ordinance  of  a  city  designating  the 
mode  of  holding  an  election  for  the  issuance 
of  bonds  for  municipal  improvements,  hav- 
ing been  passed  by  virtue  of  the  statute 
authorizing  it,  has  the  force  of  a  statute, 
and  is  to  be  construed  with  the  same  effect 
as  if  its  terms  had  been  prescribed  by  an 
act  of  the  legislature;  and  where  the  ordi- 
nance provides  that  "each  voter  shall  indi- 
cate his  wish  by  writing  or  causing  to  be 
written  or  printed  'yes'  or  'no'  on  the  right- 
hand  margin  on  his  ticket  opposite  the  prop- 
osition on  which  he  may  desire  to  vote," 
such  requirement  is  mandatory  and  a  disre- 
gard of  it  renders  the  vote  nugatory;  and 
where  the  ballots  contained  an  improper  no- 
tice printed  upon  them,  "to  vote  for  or 
against  a  proposition,  place  an  'X'  in  the 
square  at  the  right,"  and  more  than  two- 
thirds  of  the  voters  followed  such  direction, 
instead  of  following  the  direction  given  in 
the  ordinance,  the  election  is  invalid.  (Mur- 
phy v.  San  Luis  Obispo,  119  Cal.  024.) 

3.  It  was  not  necessary  to  submit  to  the 
voters  the  alternative  of  making  the  interest 
on  the  proposed  bonds  payable  annually  or 
semi-annually,  but  it  is  sufficient  that  the  or- 
dinance states  the  times  at  which  the  In- 
terest shall  be  payable;  and  it  is  only  the 
amount  of  the  bonds  and  the  rate  of  In- 
terest which  constitute  the  indebtedness  pro- 
posed to  be  incurred,  and  upon  which  the 
voters  are  to  express  their  wishes.  (Murphy 
v.  San  Luis  Obispo,  119  Cal.  624.) 

4.  Matured  municipal  interest  bearing 
coupon  bonds  continue  to  bear  interest  after 
their  maturity,  when  there  Is  nothing  in  the 
statute  providing  for  them  to  indicate  the 
contrary;  and  the  fact  that  the  coupons  for 
interest  attached  to  the  bonds  extend  only  to 
the  maturity  of  the  bonds  to  indicative  only 
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of  a  presumption  that  the  bonds  will  be 
paid  at  maturity,  and  doe*  not  affect  the 
continuance  of  Interest,  if  the  bonds  are  not 
so  paid.    (Kendall  v.  Porter,  120  Cal.  106.) 

5.  The  statutes  under  and  by  virtue  of 
which  the  bonds  of  the  city  of  Sacramento 
were  issued  are  the  measure  of  the  rights  of 
the  bondholders;  and  under  a  proper  con- 
struction of  their  provisions  they  indicate 
the  intent  that  the  bonds  shall  bear  annual 
Interest  from  the  date  of  their  issuance  until 
the  time  of  actual  payment,  as  part  of  the 
contract    (Kendall  v.  Porter,  120  Cal.  106.) 

&  Upon  an  application  for  a  writ  of  man- 
date against  the  city  treasurer  to  compel  the 
payment  of  the  principal  and  Interest  of 
overdue  bonds  of  the  city  of  Sacramento, 
the  questions  whether  or  not  there  was 
money  in  the  treasury  to  pay  the  bonds  at 
maturity,  and  whether  a  holder  of  bonds 
could  claim-  Interest,  if  he  failed  to  present 
the  bonds  at  maturity,  do  not  arise  upon  de- 
murrer to  the  petition  for  the  writ,  where 
the  facts  therein  stated  are  such  as  to  dis- 
close the  explicit  duty  of  the  treasurer  to 
pay  the  principal  and  Interest  of  the  bonds, 
but  such  questions  can  only  be  considered 
upon  facts  to  be  pleaded  by  way  of  defense 
to  the  application.  (Kendall  v.  Porter,  120 
Gal  106.) 

7.  The  board  of  supervisors  of  Sacramento 
county  have  no  power,  In  the  absence  of 
statutory  authorization,  to  issue  the  bonds  of 
the  county  to  raise  funds  for  the  construc- 
tion of  a  county  road,  such  as  a  road  ex- 
tending from  the  city  of  Sacramento  to  Fol- 
fom.  Such  authorization  is  not  conferred  by 
section  25  of  the  County  Government  Act  of 
1807  (Stats.  1807,  p.  460),  which  provides 
that  "any  county  may  Incur  or  refund  a 
hooded  Indebtedness  for  any  purpose  for 
which  the  board  of  supervisors  are  herein 
authorized  to  expend  the  funds  of  the  coun- 
ty." (Devine  v.  Board  of  Supervisors  of  Sac- 
ramento Co.,  121  Cal.  670.) 

8.  Money  raised  by  taxation  toward  the 
payment  of  void  municipal  bonds  voted  for 
the  construction  of  waterworks  by  the  city, 
is  free  from  the  direction  of  the  statute, 
and  need  not  be  kept  m  a  water-bond  fund; 
but,  If  free  from  the  claims  of  the  taxpay- 
er* who  paid  it,  it  may  be  transferred  by  the 
city  authorities  to  the  general  fund,  and  may 
be  used  by  them  in  proper  expenditures  to 
secure  plans  and  estimates  of  cost  from  an 
engineer  for  proposed  waterworks,  before 
submitting  the  question  of  bonds  again  to 
the  people.    (Irwin  v.  Exton,  125  Cal.  622.) 

9.  An  elector  and  resident  property  holder 
of  the  city,  who  does  not  seek  to  recover  any 
part  of  the  taxes  paid  to  the  city  upon  void 
water  bonds,  cannot  maintain  a  suit  in  equi- 
ty for  an  Injunction  to  restrain  the  city  au- 
thorities from  transferring  the  money  raised 
by  taxation  therefor  to  another  fund,  to  be 
used  for  a  lawful  purpose  by  the  city.  (Ir- 
win v.  Exton,  125  Cal.  622.) 

II.  Indian  War  Bonds. 

10.  The  state  is  not  liable  to  pay  interest 
•a  Its  debts,  unless  its  consent  to  do  so  has 


been  manifested  by  an  act  of  the  legislature, 
or  some  lawful  contract  of  its  executive  offi- 
cers; and  Interest  cannot  be  recovered 
against  the  state  on  interest  coupons  at- 
tached to  Indian  war  bonds,  Issued  under 
the  act  of  February  15,  1851.  No  right  to 
recover  interest  on  such  coupons  was  created 
by  the  act  of  February  28,  1893,  allowing 
the  state  to  be  sued.  (Davis  v.  State,  121 
Cal.  210.) 

III.  Official  Bonds. 

Action  against  tax  collector  on  his  bond. 
See  Taxation,  XVI. 

11.  In  an  action  upon  the  official  bond  of  a 
county  treasurer  to  recover  for  money  al- 
leged to  have  been  unlawfully  paid  out  by 
him  from  the  treasury,  an  allegation  of  an 
allowance  by  the  board  of  supervisors  of  a 
claim  against  the  county  "for  assisting  the 
recorder  and  auditor  of  said  county  in  the 
performance  of  the  duties  of  his  office,"  suffi- 
ciently shows  the  illegality  of  the  claim;  and 
a  further  allegation  that  the  treasurer  paid 
a  warrant  drawn  for  the  amount  of  the 
claim  is  sufficient,  in  the  absence  of  any- 
thing appearing  to  the  contrary,  to  author- 
ize the  presumption,  under  section  114  of  the 
County  Government  Act,  that  the  warrant 
showed  on  its  face  the  illegality  of  the  claim 
for  which  It  was  drawn.  (Ventura  Co.  v. 
Clay,  114  Cal.  242.) 

12.  Svch  an  action  Is  based  upon  a  written 
contract,  and  not  upon  a  penal  statute.  (Ven- 
tura Co.  v.  Clay,  114  Cal.  242.) 

13.  The  superior  court  has  jurisdiction  of 
such  an  action,  where  the  aggregate  amount 
sued  for  is  three  hundred  dollars  and  over, 
although  the  amount  claimed  In  each  count 
of  the  complaint  ts  less  than  that  sum.  (Ven- 
tura Co.  v.  Clay,  114  Cal.  242.) 

14.  The  official  bond  of  a  city  treasurer, 
conditioned  that  he  shall  faithfully  perform 
the  duties  of  his  office  required  by  law, 
which  requires  him  to  safely  keep  all  moneys 
coming  into  his  hands,  adds  nothing  to  his 
common-law  liability,  as  a  bailee  for  hire  of 
the  money  Intrusted  to  his  care,  and  It  Is  a 
defense  to  an  action  against  the  sureties  on 
the  bond  that  the  moneys  for  the  loss  of 
which  the  action  was  brought  were  taken 
from  his  possession  by  robbers,  by  irresisti- 
ble force  and  violence.  (City  of  Healdsburg 
v.  Mulligan,  113  Cal.  205.) 


IV.  Substitution  of     Bonds. 

15.  Engraved  bonds,  substituted  for  litho- 
graphed bonds  of  corresponding  numbers, 
are  to  be  regarded  as  mere  duplicates  or  re- 
issues of  the  lithographed  bonds  for  which 
they  were  exchanged.  (Illinois  T.  &  S. 
Bank  v.  Pacific  Ry.  Co.,  117  Cal.  332.) 


BOOKKEEPER. 

Expenses  of,  allowance  of.  See  Executors 
and  Administrators,  VIII,  3,  c. 

Allowance  to  trustee  for  services  of.  See 
Trusts  and  Trustees,  64. 
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BOOKS-BOUNDARIES,  I,  IL 


Embezzlement  by,  liability  of  manager. 
See  Corporations,  91,  92. 

Defalcations  by,  liability  of  manager.  See 
Corporations,  95,  96. 


BOOKS. 

Impeachment  of  witness  by  proof  that  she 
had  written  an  immoral  book.  See  Wit- 
nesses, 60. 

Judgment-book  as  evidence  of  matters  de- 
cided.   See  Judgments,  I. 


BOOKS  OP  ACCOUNT. 

Presenting  to  Insurer.    See  Insurance,  I,  5. 

Account-books  and  summaries  from  as  evi- 
dence.   See  Evidence,  II,  1. 

Kept  by  deceased,  admissibility  of.  See 
Witnesses,  4. 

Oral  testimony  is  primary  evidence,  al- 
though books  of  account  exist,  when.  See 
Account,  5. 

Admission  of,  when  not  prejudicial.  See 
Corporations,  99. 

Kept  by  president,  admissible  in  action  for 
salary.    See  Corporations,  98. 


BOUNDARIES. 

L  General  Rules  as  to  Construction  of. 

II.  Agreement  upon;  Mistake  in   Location; 
Reformation  because  of. 

III.  Watercourse  as;  Thread  of  Stream. 

IV.  Conflicting,  Which  Prevail. 

Y.  Evidence  as  to;  Conclusiveness  of  Judg- 
ment Settling;  Herein  of  Maps. 

Assessment  district,  boundaries  of.  See 
Streets,  XI,  4. 

Inaccuracy  of  early  surveys,  judicial 
knowledge  of.    See  Judicial  Notice,  15. 

Irrigation  district,  boundaries  of.  See  Ir- 
rigation Districts,  III. 

Mining  claims,  boundaries  of.  See  Mines 
and  Mining,  I. 

Oakland,  boundaries  of.  See  Oakland,  3 
et  seq. 

Party- walls.    See  Party- Walls. 

Patent  is  finally  determinative  of.  See 
Mexican  Lands,  15. 

Public  lands,  boundaries  of.  See  Public 
Lands,  III. 

Streets,  boundary  of.    See  Streets,  II. 

Township,  change  of.  See  Justices  of  the 
Peace,  II. 


I.  General  Rules  as  to  Construction  of. 

1.  Where  the  boundaries  of  a  gratuitous 
donation  of  lands  from  the  state  depend 
upon  the  boundaries  of  a  municipal  corpora- 
tion fixed  by  the  same  act  which  makes  the 
grant,  the  entire  act,  including  the  bound- 
aries of  the  municipal  corporation,  is  brought 
within  the  rule  of  strict  construction  against 
the  grantee;  but,  considered  without  refer- 
ence to  the  donation  of  lands,  the  grant  of 


the  municipal  franchise  is  to  be  construed  in 
a  manner  most  conducive  to  the  general  wel- 
fare, and  a  strict  construction  of  the  act  de- 
fining municipal  boundaries  will  be  enforced,, 
where  the  general  welfare  and  the  rights  of 
other  communities  require  it  (City  of  Oak- 
land v.  Oakland  Water  Front  Co.,  118  Cal. 
160.) 


II.  Agreement  upon;  Mistake  in  Location; 
Reformation  because  of. 

Agreed,  evidence  as  to  and  as  to  posses- 
sion under,  when  admissible.  See  Forcible 
Entry  and  Unlawful  Detainer,  6,  7. 

2.  Uncertainty  as  to  the  location  of  a  com- 
mon boundary  between  adjoining  owners  la 
a  sufficient  foundation  for  their  agreement 
upon  certain  lines  as  and  for  such  boundary. 
(Thaxter  v.  Inglls,  121  Cal.  593.) 

3.  In  an  action  concerning  the  boundary 
of  adjoining  tracts,  where  the  court  found 
that  the  owners  thereof  agreed  upon  certain 
lines  in  order  to  determine  a  dispute  and  un- 
certainty between  them,  and  that  they  and 
their  successors  thereafter  claimed  and  oc- 
cupied their  respective  tracts  up  to  such  lines 
for  nearly  fifteen  years,  the  finding  as  to  the 
uncertainty  is  sufficient  to  sustain  a  judg- 
ment establishing  the  lines  agreed  upon,  and 
it  Is  immaterial  that  the  finding  as  to  the 
dispute  is  unsustained  by  the  evidence. 
(Thaxter  v.  Inglls,  121  Cal.  583.) 

4.  Under  an  agreement  found  to  exist  be- 
tween cotenants  of  land  to  divide  the  land 
between  them  and  to  take  the  center  line  of  a 
particular  road  as  the  boundary  line  between 
them,  where  a  surveyor  was  employed  to  es- 
tablish such  line,  and  by  mistake  ran  a 
straight  line  between  two  points  agreed  upon 
Instead  of  following  the  center  of  the  road  as 
agreed,  a  conveyance  conforming  to  such 
survey,  to  the  Injury  of  the  grantor  in  re- 
spect of  access  to  his  barns,  buildings  and 
outnouses,  may  be  reformed,  upon  the 
ground  of  mutual  mistake,  so  as  to  conform 
the  boundary  to  the  agreement  made.  (Ca- 
pelli  v.  Dondero,  123  Cal.  324.) 

5.  In  the  absence  of  evidence  to  the  con- 
trary, it  must  be  presumed  that  the  plaintiff 
authorized  no  other  survey  to  be  made  than 
the  one  agreed  upon,  and  plaintiff  had  a  right 
to  assume  that  the  line  would  be  and  was  In 
fact  run  in  accordance  with  the  agreement; 
and  negligence  to  inquire  just  where  the  line 
was  established  cannot  be  presumed  where 
the  circumstances  do  not  charge  plaintiff 
with  notice  that  it  was  established  otherwise 
than  as  agreed.  (Capelll  v.  Dondero,  123 
Cal.  324.) 

6.  The  mistake  may  be  proved  by  parol 
evidence;  and  it  is  not  necessary  to  show 
that  the  mistake  as  to  the  location  of  the  sur- 
veyed line  was  mutual.  (Capelli  v.  Don- 
dero, 123  Cal.  324.) 

7.  Testimony  for  the  plaintiffs  to  the  effect 
that  both  parties  continued  using  the  road, 
after  the  survey  of  the  line  as  before,  and 
that  plaintiff  had  not  three  years  after  the 
survey  learned  the  location  of  the  surveyed 
line,  may  be  corroborated  by  evidence  of  a 
subsequent  deed  executed  by  the  defendant 
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three  years  after  the  agreed  division,  In 
which  the  road  was  referred  to  by  the  de- 
fendant as  a  boundary  of  his  property.  (Ca- 
pelll  v.  Dondero,  123  Gal.  324.) 

&  The  long  acquiescence  of  the  defendants 
in  the  occupation  of  the  adjacent  lots  ac- 
cording to  the  monuments  erected  thereon, 
aside  from  any  question  of  its  being  a  new 
source  of  right,  whether  operating  by  es- 
toppel or  otherwise,  should  have  great 
weight  upon  the  question  whether  the  pre- 
liminary injunction  against  the  removal  of 
the  bulkhead  Une  should  be  continued  until 
the  trial  of  the  action  permanently  to  enjoin 
its  removal.    (Bullard  v.  Kempff,  119  Gal.  9.) 

IIL  Watercourses  as;  Thread  of  Stream. 

9.  The  rule  In  surveying  boundaries  de- 
fined by  streams  or  other  waters  is  to  follow 
the  stream  or  body  of  water,  crossing  the 
mouth  of  affluents  or  other  inlets  from  head- 
land to  headland;  and  in  determining  the 
boundary  of  the  town  of  Oakland,  which  ex- 
tends from  the  intersection  of  the  northeast 
boundary  with  the  southerly  line  of  San  An- 
tonio creek  or  estuary,  "down  the  southerly 
line  of  said  creek  to  its  mouth  in  the  bay," 
the  legislative  conception  of  the  creek  or  es- 
tuary is  that  it  has  a  head  above  its  Inter- 
section with  the  northeastern  boundary  line, 
tnd  a  mouth  in  the  bay,  and  the  southerly 
line  of  the  creek  at  low  tide  must  cross  the 
mouth  of  the  eastern  basin  of  the  estuary 
from  headland  to  headland,  and  cannot  stop 
from  going  down  the  southerly  line  of  the 
creek  or  estuary,  to  ascend  and  make  the 
circuit  of  the  eastern  basin.  (City  of  Oak- 
land v.  Oakland  Water  Front  Go.,  118  Gal. 
100.) 

10.  Where  the  field-notes  of  the  survey, 
which  constitute  the  description  In  the  Uni- 
ted States  patent  confirming  a  Mexican 
grant,  make  certain  calls  for  fixed  points 
and  courses  and  distances  therefrom  to  the 
thread  of  a  stream  on  the  east  side  of  the 
land  in  contest,  which  lead  to  a  place  where 
such  thread  might  naturally  have  been,  and 
where  witnesses  testified  and  the  court 
found  that  it  was  located  at  the  time  of  the 
tnrrey,  such  other  calls  strongly  tend  to 
show  that  the  thread  was  where  they  indi- 
cate, and  that  the  surveyor  intended  to  lo- 
cate it  and  did  locate  it  there,  and  the  con- 
clusion of  the  court  that  it  was  there  located 
is  strongly  confirmed  by  such  field-notes. 
(Taylor  v.  McConigle,  120  Gal.  123.) 

IV.  Conflicting,  Which  Prevail. 

Which  prevail.    See  Mexican  Lands,  I,  1. 

Inconsistency  between  boundaries  cannot 
be  presumed  on  appeal.    See  Appeals,  391. 

Conflicting,  which  control.  See  Public 
Lands,  14. 

Streets  are  considered  as  monuments  con- 
trolling angles,  when.    See  Streets,  98. 

11.  In  a  private  survey,  a  given  course  and 
distance  will  control  in  the  absence  of  a 
monument,  but  in  determining  the  boundary 
of  a  government  survey,  the  principle  ap- 
plicable to  the  regular  laying  out  of  town- 


ships and  sections  by  government  surveyors 
must  control.  (Holler  v.  Emerson,  112  CaL 
573.) 

12.  Where  a  former  owner  of  adjacent  lots 
Improved  them  by  the  erection  of  houses, 
bulkheads,  and  fences,  making  each  ready 
for  occupancy,  and  sold  them,  putting  per- 
sons in  possession  of  the  respective  lots  just 
as  they  were  inclosed  and  improved,  the 
boundary  lines  designated  by  the  improve- 
ments, being  the  monuments  fixed  by  the 
original  survey  and  measurement  of  the  ad- 
jacent lots  by  the  common  vendor,  control 
the  distances  described  in  the  deeds,  and  fix 
the  actual  location  of  the  lines  upon  the 
ground.    (Bullard  v.  Kempff,  119  Gal.  9.) 

13.  Where  the  fences  constitute  monu- 
ments which  control  the  description  in  the 
deeds  of  adjacent  lots,  such  monuments 
must  also  control  the  description  in  the  as- 
sessment-roll, and  the  question  of  adverse 
possession  and  payment  of  taxes  need  not 
be  considered.  (Bullard  v.  Kempff,  119  Gal. 
9). 

V.  Evidence  as  to;  Conclusiveness  of  Judg- 
ment Settling;  Herein  of  Maps. 

Declarations  of  adjoining  owner  that 
agreed  location  was  provisional  not  admis- 
sible, when.    See  Evidence,  45. 

14.  A  declaration  made  by  the  common 
vendor  of  improved  lots  to  one  of  the  de- 
fendants at  the  time  of  his  purchase,  that 
the  house  which  constituted  part  of  the 
bulkhead  was  four  inches  from  the  east  line, 
and  that  each  of  a  row  of  houses  erected  by 
the  same  vendor  was  built  four  inches  from 
the  east  line  of  the  lots,  so  as  to  leave  room 
for  the  overhanging  gutterways,  such  dec- 
laration not  having  been  communicated 
to  plaintiff,  is  Inadmissible  to  change  or 
affect  the  lines  marked  by  the  common 
vendor  upon  the  ground  by  the  monuments 
erected  thereon.  (Bullard  v.  Kempff,  119 
Gal.  9.) 

15.  Where  the  defendants  did  not  claim  to 
have  paid  taxes  on  any  other  lots  than  those 
claimed  by  them,  and  the  assessment-roll 
showed  that  their  lots  were  simply  assessed 
by  number  and  with  reference  to  the  same 
map  referred  to  in  plaintiff's  deed,  without 
giving  metes  and  bounds  or  specifications  of 
any  kind,  the  block-books  from  the  asses- 
sor's office  are  irrelevant  and  inadmissible 
upon  any  issue  relating  to  the  disputed 
boundary  between  the  lots  of  plaintiff  and 
defendants.    (Olsen  v.  Rogers,  120  Gal.  225.) 

16.  A  map  of  an  addition  to  a  town  im- 
plies that  the  addition  has  been  surveyed, 
and  that  the  map  is  based  upon  such  survey, 
and  that  such  survey  was  marked  upon  the 
ground  so  that  the  streets,  blocks,  and  lots 
can  be  identified,  although  the  map  may  con- 
tain no  express  reference  to  such  survey; 
and  in  an  action  involving  the  location  and 
boundary  of  lots  described  upon  such  map, 
evidence  is  admissible  to  identify  the  sur- 
vey, and  to  show  the  location  of  stakes 
which  were  placed  upon  the  ground  by  the 
surveyor,  to  mark  the  boundaries  of  the  lots 
in  controversy.  (Burke  v.  McCowen,  115 
Gal.  481.) 
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Map,  admissibility  of  to  show.  See  San 
Francisco,  23. 

Map  not  admissible  to  prove,  when.  See 
Streets,  7. 

17.  In  ejectment,  which  turned  upon  the 
location  of  the  disputed  southern  boundary 
of  a  city  lot,  and  in  which  the  plaintiff  de- 
raigned  title  through  a  deed  referring  to  a 
map  whereon  the  numbered  lot  claimed  by 
plaintiff  was  delineated  as  fronting  on  a  cer- 
tain street,  and  as  being  twenty-five  feet  in 
front  and  rear  and  the  fifth  lot  northerly 
from  a  certain  avenue,  and  as  adjoining 
another  lot  In  the  rear  fronting  on  a  parallel 
street,  and  located  within  the  extension  of 
the  north  and  south  lines  of  plaintiffs  lot, 
evidence  of  a  survey  and  diagram  of  such 
rear  lot,  showing  the  distance  of  its  south- 
ern boundary  from  such  avenue,  and  also  a 
conveyance  from  the  same  grantors  of  the 
other  four  lots  lying  between  plaintiff's  lot 
and  such  avenue,  describing  them  as  being 
each  twenty-five  feet  In  width  in  front  and 
rear,  are  admissible  and  relevant  to  indicate 
the  distance  from  the  avenue  of  the  south- 
ern boundary  of  plaintiff's  lot  (Olsen  v. 
Rogers,  120  Cal.  225.) 

18.  In  an  action  to  quiet  title  brought  by 
a  patentee  of  a  quarter  section  of  land 
against  a  patentee  of  adjoining  land  in  an- 
other section,  involving  the  location  of  the 
boundary  line  of  the  government  survey  be- 
tween the  sections,  a  former  judgment  in 
an  action  of  ejectment  brought  by  the  de- 
fendant against  the  plaintiff,  settling  the  lo- 
cation of  the  same  boundary  line  in  favor 
of  the  defendant,  Is  admissible  against  the 
plaintiff  as  a  former  adjudication  of  the  sub- 
ject matter,  though  at  the  time  of  the  trial 
and  Judgment  the  plaintiff  was  not  a 
patentee  of  the  quarter  section,  but  held  a 
pre-emption  receipt  therefor.  (Graves  v. 
Hebbron,  125  Gal.  400.) 


BREACH. 

Contract,  breach  of.  See  Contracts,  IV, 
1;  Damages. 

Of  peace,  security  to  keep,  Jurisdiction  of 
justice.    See  Malicious  Prosecution,  5. 

Of  promise  as  fraud.    See  Fraud,  3. 


BREAKWATERS. 

Liability  of  one  building  for  United  States. 
See  Master  and  Servant,  3. 


BRIBERY. 

See  Criminal  Law,  XI,  4. 

Charge  of,  investigation  and  refusal  to 
answer.    See  Legislature. 

BRIDGES. 

Toll,  statute  limiting  erection  of,  Is  valid. 
See  Ferries,  1. 

1.  The  power  taken  from  boards  of  super- 
visors to  license  toll-bridges  across  naviga- 
ble streams  by  section  2782  of  the  Political 


Code  Is  expressly  conferred  upon  them  by 
the  later  act  of  1881,  which  repeals  by  im- 
plication so  much  of  the  code  as  deprives 
them  of  that  power.  (Chico  Bridge  Co.  v. 
Sacramento  T.  Co.,  123  Cal.  178.) 

2.  The  builder  of  the  toll-bridge  under  a 
franchise  from  the  board  of  supervisors, 
who  gave  to  him  the  use  of  parts  of  an  old 
bridge,  provided  he  should  keep  the  ap- 
proaches in  good  repair,  is  entitled  to  the 
whole  of  the  damages  occasioned  by  an  in- 
jury  to  the  bridge  negligently  caused  by  the 
collision  of  a  barge  therewith.  (Chico 
Bridge  Co.  v.  Sacramento  T.  Co.,  123  Cal. 
178.) 

3.  Where  there  was  no  allegation  in  the 
answer  that  the  bridge  was  improperly  con- 
structed or  left  without  proper  protection, 
a  question  upon  cross-examination  of  the 
bridge-tender  whether,  If  there  had  been  a 
dolphin  or  fender  or  cluster  of  piles  placed 
above  the  bridge,  the  barge  would  not  have 
collided  with  the  bridge,  Is  properly  objected 
to  as  Irrelevant  and  immaterial,  the  ques 
tion  whether  it  was  the  duty  of  plaintiff  to 
protect  the  bridge  not  being  presented  by 
the  record.  (Chico  Bridge  Co.  v.  Sacra- 
mento T.  Co.,  123  Cal.  178.) 

4.  In  an  action  to  recover  damages  for  in- 
jury to  a  toll-bridge  alleged  to  have  been 
caused  by  the  collision  of  a  barge  therewith, 
the  burden  of  proof  upon  the  plaintiff  to 
show  negligence  Is  sustained  by  proof  that 
for  several  years  the  river  was  navigated 
at  all  stages  of  water  by  steamers  with  and 
without  barges,  usually  passing  the  bridge 
once  a  week,  with  but  a  single  slight  Injury 
to  the  bridge  prior  to  the  one  In  question, 
and  a  few  times  afterward  touching  or  rub- 
bing it  slightly,  and  by  expert  evidence  that 
it  could  at  all  times  be  navigated  safely,  and 
the  evidence  is  sufficient  to  cast  the  burden 
of  showing  due  care  upon  the  defendant. 
(Chico  Bridge  Co.  v.  Sacramento  T.  Co.,  123 
Cal  178.) 

BRIEFS. 

See  cross-references  under  Points  and  Au- 
thorities. 


BROKERS. 
See  Agency. 

Whether  broker  Is  a  middleman  or  an 
agent  is  question  of  fact.    See  Agency,  37. 

Factors.    See  Factors. 

Acting  for  both  parties.  See  Agency,  III, 
2,  d. 

Marriage  brokerage  contracts,  validity  of. 
See  Contracts,  III,  3. 

1.  Where  a  firm  of  brokers  was  employed 
by  a  banker  to  negotiate  loans  for  his  bene- 
fit, which  they  negotiated  in  their  own 
names,  and  gave  their  notes  therefor,  at  his 
request,  receiving  as  security  collaterals  fur- 
nished by  him,  and  assuming  that  an  ex- 
press trust  was  created  by  him  for  the  bene- 
fit of  his  creditors,  such  brokers  are  his 
creditors  to  the  amount  of  their  advances, 
and  would  be  beneficiaries  of  such  trust, 
and  entitled  to  enforce  the  same,  and  they 
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■ay  enforce,  as  a  claim  against  the  trust 
estate,  the  amount  of  a  payment  made  to 
the  trustee,  upon  his  agreement  to  assume 
payment  of  their  notes,  the  payment  made 
by  them  haying  been  Induced  by  false  and 
fraudulent  representations  made  by  the 
trustee  as  to  the  Insolvency  of  the  trust 
estate,  and  as  to  fraud  committed  by  the 
trustor  in  respect  of  the  collateral  securities 
given  by  him  to  them;  nor  is  their  right  to 
enforce  the  claim  for  such  payment  lost  by 
reason  of  an  assignment  of  their  claims  to 
the  trustee,  induced  by  the  same  fraudulent 
representations;  but  they  have  a  right  to 
repudiate  such  assignment,  and  to  treat  the 
payment  made  by  them  as  having  been  an 
advance  made  upon  their  notes,  and  the  fact 
that  the  notes  had  been  previously  paid  by 
the  trustee,  without  their  knowledge,  and 
that  the  money  paid  by  them  was  used  by 
him  for  other  purposes,  would  not  affect  the 
liability  of  the  trust  fund  to  reimburse  such 
payment  (Burling  v.  Newlands,  112  Cal. 
476.) 

2.  The  brokers,  as  creditors,  are  not  to  be 
deprived  of  equitable  relief,  on  the  ground 
that  they  were  participators  in  a  fraud  upon 
the  trust  estate,  by  reason  of  assigning  their 
daim  to  the  trustee  for  the  whole  amount 
of  the  money  borrowed  by  them,  and  surren- 
dering to  him  the  collaterals  in  their  posses- 
sion pledged  as  security  therefor,  where  it 
was  their  understanding  that  the  notes  were 
to  be  paid  In  full,  and  not  discounted,  and 
that  the  collaterals  would  go  to  the  benefit 
of  the  trust  fund,  and  that  the  trust  estate 
was  insolvent,  so  that  the  trustee,  after  re- 
ceiving an  assignment  in  full  of  their  claims, 
besides  the  cash  paid  by  them  to  him,  would 
obtain  a  dividend  of  less  than  the  amount 
of  his  advances  to  pay  the  notes,  and  that 
other  creditors  would  hot  suffer  prejudice 
in  the  dividend.  (Burling  v.  Newlands,  112 
OaL  47a) 

3.  The  brokers  were  not  required  to  make 
any  restitution  to  the  trustee  or  to  his 
representatives,  as  a  condition  of  rescinding 
the  assignment  and  enforcing  a  trust  for 
the  amount  of  money  paid  to  the  trustee, 
where  it  appears  that  he  was  merely  dis- 
charging his  duty  as  a  trustee  in  paying 
their  notes,  and  that  the  notes  were,  in  fact, 
all  settled  and  paid  before  he  received  the 
payment  obtained  from  the  brokers.  (Bur- 
ling v.  Newlands,  112  Cal.  476.) 


BUILDING  ASSOCIATIONS. 

L  A  corporation  incorporated  for  the  pur- 
pose of  accumulating  funds  by  the  payment 
of  each  stockholder  in  periodical  install- 
ments, and  of  investing  the  same,  and  to 
deal  in,  improve,  buy,  and  sell  real  property, 
and  to  transact  all  kinds  of  real  estate  busi- 
ness in  which  natural  persons  may  lawfully 
engage,  is  not  incorporated  under  section 
638  of  the  Civil  Code,  relating  to  corpora- 
tions for  the  erection  of  buildings  and  other 
improvements  upon  real  property;  but  is  in- 
corporated under  the  general  provision  of 
title  1  of  part  IV  of  the  Civil  Code;  and  such 
a  corporation,  being  forbidden  to  withdraw 
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any  part  of  its  capital  stock,  except  upon 
its  dissolution,  cannot  make  a  valid  by-law 
providing  that  a  stockholder  may  surrender 
his  stock  and  withdraw  from  the  corpora- 
tion by  giving  sixty  days'  notice,  and  that 
he  shall  thereupon  be  entitled  to  receive  the 
amount  paid  in  upon  the  stock.  (Vercoutere 
v.  Golden  State  Land  Co.,  116  Cal.  410.) 

2.  An  order  given  by  a  wife  to  her  hus- 
band for  the  payment  to  him  of  building 
association  stock  which  would  be  to  her 
credit,  after  the  maturity,  does  not  amount 
to  an  assignment  of  the  stock;  and  upon  her 
death  before  maturity  of  the  stock,  and 
upon  the.  husband  becoming  her  adminis- 
trator, and  collecting  and  receipting  for  the 
stock  a 8  such  administrator,  he  is  charge- 
able with  the  collection  of  the  stock  as  part 
of  the  estate  of  the  deceased  wife.  (Vance 
v.  Smith,  124  Cal.  219.) 


BUILDING  CONTRACTS. 

Architects.    See  Architects. 

Mechanics'  liens.    See  Mechanics'  Liens. 

Bonds  of  contractors.  See  Mechanics' 
Liens,  XII. 

Recording  contract.  See  Mechanics' 
Liens,  I,  3. 

Reference  to  specifications.  See  Mechan- 
ics' Liens,  I,  4. 

Builder,  claim  of,  is  subordinate  to  claim 
for  alimony,  when.  See  Marriage  and  Di- 
vorce, 60. 

Payment,  omission  to  find  as  to,  imma- 
terial where  no  evidence  offered.  See  Find- 
ings, 26. 

Extra  work,  findings  need  not  segregate 
work. ,  See  Contracts,  65. 

Reserved  percentage.  See  Contracts, 
VIII,  2. 

Retention  and  payment  of  price.  See 
Mechanics'  Liens,  XI. 

Completion  or  abandonment  of.  See  Me- 
chanics' Liens,  VII,  2. 

Trivial  imperfections.  See  Mechanics' 
Liens,  VII,  2. 

1.  A  contract  for  the  erection  of  a  building 
according  to  certain  plans  and  specifica- 
tions, for  a  sum  exceeding  one  thousand 
dollars,  is  void  if  the  plans  and  specifica- 
tions are  not  filed  in  the  office  of  the  county 
recorder.  Under  section  1183  of  the  Code  of 
Civil  Procedure,  the  contractor  in  such  a 
case  must  be  deemed  to  be  the  agent  of  the 
owner,  and  the  owner  cannot  be  held  liable 
to  him  for  the  value  of  the  materials  and 
labor  furnished  in  a  greater  amount  than 
he  paid  for  them.  (Kuhlman  v.  Burns,  117 
Cal.  469.) 

2.  The  fact  that  a  building  contract  is 
rendered  invalid  by  reason  of  a  failure  to 
record  the  plans  and  specifications  does  not 
affect  the  liability  of  the  sureties  upon  a 
bond  given  for  the  faithful  performance  of 
the  contract,  and  guaranteeing  the  delivery 
of  the  building  to  the  owner  free  from  all 
liens  that  might  be  filed  on  account  of  any 
claim  against  the  contractor;  and  the  owner 
may  recover  against  the  sureties  any 
amount  which  he  is  compelled  to  pay  after 
the  completion  of  the  building  by  the  con- 
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tractor,  to  release  the  building  from  Hens 
filed  thereon  in  excess  of  the  sum  remaining 
m  his  hands,  and  due  under  the  contract. 
(Summerton  v.  Hanson,  117  Oal.  252.) 

3.  Where  the  original  contract  for  the  con- 
struction of  a  building  exceeding  one  thou- 
sand dollars  in  value,  upon  which  me- 
chanics' liens  were  claimed,  referred  to 
plans,  drawings,  and  specifications  signed 
by  the  parties,  the  original  plans  and  draw- 
ings thus  signed  must  be  filed  with  the  con- 
tract and  specifications,  and*  where  only  a 
sun-print  copy  of  the  plans  and  drawings, 
bearing  a  photographic  representation  of 
those  documents  and  of  the  signatures  there- 
to, was  filed  with  the  recorder,  the  filing  is 
insufficient  and  the  contract  is  rendered  in- 
valid; and  in  such  case  the  liens  of  laborers 
and  materialmen  are  not  limited  by  the 
amount  due  to  the  contractor  under  the  con- 
tract. (San  Francisco  Lumber  Co.  v.  O'Neil, 
120  Gal.  455.) 

4.  A  building  contract  reciting  that  the 
material  was  to  be  furnished  and  the  work 
done  in  accordance  with  drawings  and 
specifications  "Identified  by  the  signature  of 
the  parties  hereto,"  is  Incomplete  and  in- 
valid, if  no  such  signed  drawings  and  speci- 
fications are  to  be  found.  In  such  case,  the 
whole  contract  is  not  reduced  to  writing  and 
signed  by  the  parties,  as  required  by  the 
statute.  (West  Coast  Lumber  Co.  v.  Knapp, 
122  Cal.  79.) 

5.  Where  the  plaintiff  had  testified  that 
the  contract  and  specifications  were  fur- 
nished by  an  agent  employed  by  the  defend- 
ants, the  defendants  nad  a  right  to  contra- 
dict the  plaintiff  by  showing  that  the  con- 
tract was  furnished  by  plaintiff  and  not  by 
defendant,  and  to  refuse  to  permit  such 
proof  was  error,  but  it  is  rendered  harmless 
and  not  ground  for  reversal,  where  it  ap- 
peared from  subsequent  testimony  for  the 
defendants  that  such  agent  was  acting  for 
both  parties  in  pursuance  of  an  understand- 
ing between  them  in  furnishing  the  contract 
and  specifications.  (Bryson  v.  McCone,  121 
Cal.  153.) 

6.  The  fact  that  unsigned  plans  and 
specifications  not  referred  to  in  the  contract 
were  attached  to  the  contract,  and  the  whole 
filed  as  one  document,  and  that  the  house 
was  actually  built  in  accordance  with  such 
plans,  can  have  no  bearing  upon  the  ques- 
tion whether  the  whole  contract  was  re- 
duced to  writing  and  signed  by  the  parties, 
in  compliance  with  the  statute.  (West 
Coast  Lumber  Co.  v.  Knapp,  122  Cal.  79.) 

7.  A  building  contract  providing  that  the 
last  payment  "shall  be  made  within  thirty- 
six  days  after  this  contract  is  fulfilled," 
does  not  make  the  last  payment  due  until 
the  expiration  of  the  thirty-six  days;  and 
the  privilege  of  the  owner  to  pay  the  con- 
tractor before  its  expiration  does  not  render 
the  contract  void,  so  that  materialmen  and 
mechanics  are  thereby  let  In  for  the  full 
amount  of  their  demands,  regardless  of  the 
contract  price.  (West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79.) 

8.  Where  the  contract  price  for  the  erec- 
tion of  a  building  is  less  Chan  one  thousand 


dollars,  the  provisions  of  section  1184  of  the 
Code  of  Civil  Procedure,  relative  to  the 
mode  and  time  of  payment,  and  the  with- 
holding of  a  percentage  of  the  contract  price 
for  the  benefit  of  Uenholders,  are  not  appli- 
cable; and  It  is  permissible  for  the  parties 
to  contract  for  the  payment  of  the  whole 
amount  before  the  commencement  of  the 
work,  or  after  the  completion  of  the  build- 
ing.   (Denison  v.  Burrell,  119  Cal.  180.) 

9.  Where  the  complaint  averred  and  the 
court  found  that  there  was  no  memorandum 
of  the  contract,  and  the  answer  did  not  deny 
the  averment  of  the  complaint,  the  copy  of 
the  plans  and  drawings  cannot  be  consid- 
ered as  a  memorandum  under  section  1183 
of  the  Code  of  Civil  Procedure.  (San  Fran- 
cisco Lumber  Co.  v.  O'Neil,  120  Cal.  455.) 

BUILDINGS. 

See  Mechanics'  Liens.    * 

Building  contracts.  See  Building  Con- 
tracts. 

Adverse  possession  of,  where  another  owns 
land.    See  Adverse  Possession,  3. 

Liability  for  injury  from  breaking  of  plat- 
form.   See  Negligence,  4. 

Floors  of,  tenancy  of.  See  Landlord  and 
Tenant,  1. 

Tenant,  buildings  erected  by  tenant  See 
Landlord  and  Tenant,  VIII. 

In  an  action  to  enjoin  the  erection  of  a 
building,  the  architect,  who  is  an  employee 
or  agent  of  the  owner  of  the  building,  is  not 
a  necessary  party  defendant,  but  may  prop- 
erly be  joined  as  a  party  codefendant  with 
the  owner;  yet,  where  it  appears  that  the 
action  cannot  be  maintained  against  any  de- 
fendant, a  judgment  In  favor  of  the  owner 
of  the  building  against  the  plaintiff  will  not 
be  reversed  upon  plaintiff's  appeal  for  a 
harmless  ruling  sustaining  a  demurrer  for 
misjoinder  of  parties  defendant  (Kennedy 
v.  Burnap,  120  Cal.  488.) 

BULKHEADS. 

Contract  to  construct  cement  bulkhead 
with  guaranty.    See  Contracts,  VIII,  4. 

Injury  to  land  from  erection  of,  action  for. 
See  Statute  of  Limitations,  IV,  3. 

BUNKO  GAME. 

Attempt  to  defraud  by.  See  Criminal 
Law,  531. 

BURDEN  OF  PROOF. 
See  Evidence,  X. 

BURGLARY. 
See  Criminal  Law,  XI,  5. 

BURIAL. 

1.  The  establishment  and  maintenance  of 
a  cemetery  for  the  burial  of  the  dead,  for 
the  purpose  of  deriving  profit  therefrom,  is 
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t  lawful  avocation,  which  does  not  pre- 
sumably have  an  injurious  tendency. 
(County  of  Los  Angeles  v.  Hollywood  Ceme- 
tery Assn.,  124  Cal.  344.) 

2.  A  cemetery  cannot  be  regarded  as  a 
nuisance  per  se  in  measuring  the  extent  of 
the  police  power  to  regulate  it,  though  ceme- 
teries are  within  the  power  of  reasonable 
regulation  by  cities,  towns,  and  counties. 
(County  of  Los  Angeles  v.  Hollywood  Ceme- 
tery Assn.,  124  Cal.  344.) 

3.  An  ordinance  passed  pursuant  to  the 
constitutional  grant  of  power  to  make  police 
regulations  may  be  reasonable  as  applied  to 
the  regulation  of  cemeteries  by  a  city  or 
town  within  its  limits,  which  would  be  en- 
tirely unreasonable  when  put  in  operation 
in  all  parts  of  a  county  thinly  populated 
in  many  of  its  parts.  (County  of  Los  An- 
geles y.  Hollywood  Cemetery  Assn.,  124  Cal. 
344.) 

4.  A  county  ordinance  making  it  unlawful 
to  establish,  extend,  or  enlarge  any  cemetery 
within  the  limits  of  the  county,  without  first 
obtaining  permission  of  the  supervisors,  but 
impliedly  permitting  burials  in  cemeteries 
already  established,  without  restriction,  is 
both  unreasonable  in  making  the  right  to 
pursue  a  lawful  avocation  depend  upon  the 
arbitrary  will  of  the  supervisors,  and  un- 
equal in  its  operation,  in  assuming  to  limit 
the  unrestricted  privilege  of  burial  to  one 
class  of  citizens,  and  to  deny  it  to  another 
class  within  the  same  district,  or  to  make 
the  latter  subject  to  the  arbitrary  will  of 
the  supervisors  to  grant  or  to  refuse  that 
privilege.  Such  ordinance  is  invalid,  and 
cannot  be  enforced  by  the  county.  (County 
of  Los  Angeles  v.  Hollywood  Cemetery 
Assn.,  124  Cal.  344.) 

5.  If  a  decedent  makes  a  testamentary  dis- 
position of  his  body,  the  court  in  probate 
and  his  personal  representative  have  juris- 
diction to  execute  the  will  in  that  regard; 
but  if  the  will  is  silent  the  court  has  no 
power  to  dispose  of  the  remains,  or  to  fix  the 
place  of  the  interment,  or  to  commit  the 
interment  to  a  stranger;  but  the  right  to  dis- 
pose of  the  body  for  interment  in  such  case 
belongs  to  the  widow,  or  next  of  kin  of  the 
decedent     (O'Donnell  v.  Slack,  123  Cal.  285.) 

6.  After  the  court  had  made  an  order  di- 
recting the  payment  to  the  widow  of  a  de- 
cedent by  his  executors  of  a  specific  sum 
to  defray  the  expense  of  removal  of  the 
body  and  interment  thereof  in  Ireland  by 
her,  in  accordance  with  the  last  wish  ver- 
bally expressed  by  the  decedent,  and  had 
settled  the  final  account  of  the  executor 
showing  such  payment  to  the  widow,  it  had 
no  jurisdiction,  without  the  consent  of  the 
widow,  to  change  the  order,  and  to  commit 
the  interment  of  the  body  in  Ireland  to  a 
stranger  not  of  kin  to  the  deceased;  and  an 
order  so  made  must  be  annulled  upon  writ  of 
review.    (O'Donnell  v.  Slack,  123  Cal.  285.) 

7.  The  proper  expenses  of  the  disposition 
of  the  body  of  the  deceased  by  the  next  of 
kin  may  be  allowed  by  the  court  as  a  change 
against  the  estate;  but  the  court  cannot  for 
that  reason  interfere  with  the  duty  and 
right  of  burial  by  the  next  of  kin.  (O'Don- 
nell v.  Slack,  123  Cal.  285.) 


BUSINESS. 

Executor  carrying  on.  See  Executors  and 
Administrators,  VI,  4. 

BY-LAWS. 

Bank,  by-laws  of.  See  Banks  and  Bank- 
ing, I. 

By-law  providing  for  surrender  of  stock 
and  withdrawal  from  corporation  is  invalid. 
See  Building  Associations. 

Corporation,  by-laws  of.  See  Corpora- 
tions, III. 

Of  benefit  societies.  See  Benevolent  So- 
cieties, I. 

Requiring  notice  of  withdrawal  of  deposit 
does  not  apply,  when.  See  Banks  and  Bank- 
ing. 40. 

CALENDAR. 

Making  up  of  calendar  on  appeal.  See 
Appeals,  X. 

CALIFORNIA. 

State  University.    See  State  University. 

CANALS. 

Tidal,  condemnation  of.  See  Eminent 
Domain,  I,  2. 

Mechanic's  lien,  filing  of,  where  built  in 
divisions.    See  Mechanics'  Liens,  64. 

CANCELLATION. 

Signatures  to  will,  cancellation  of.  See 
Wills,  81. 

Suit  to  cancel  note  and  mortgage  and  en- 
join foreclosure.    See  Equity,  4,  5. 

Mortgage  by  railroad,  cancellation  of. 
See  Railroads,  17. 

Return  of  money  is  not  necessary  before 
cancellation  of  patent.  See  Public  Lands, 
36. 

Action  will  not  lie  to  cancel  certificates  of 
sale,  when.    See  Irrigation  Districts,  33. 

CAPACITY. 

Want  of  testamentary  capacity.  See 
Wills,  IV,  2. 

To  sue,  objection  first  raised  on  appeal. 
See  Appeals,  XI,  11,  a. 

CARE. 
See  Negligence. 

CARRIAGE. 
See  Common  Carriers. 

CARRIERS. 
Common  carriers.    See  Common  Carriers. 

CASE. 

Action  is  for  trespass  on  case  and  not 
trespass  to  real  property,  when.  See  Stat- 
ute of  Limitations,  IV,  3. 
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GA8HIBR8. 

Banks,    cashiers    of,    authority    of.      See 
Banks  and  Banking,  II. 


CAUSA  MORTIS. 
Gifts,  causa  mortis.    See  Gifts. 

CAVEAT  EMPTOR, 

Maxim  has  no  application  on  charge  of  ob- 
taining property  by  false  pretenses.  See 
Criminal  Law,  294. 

Doctrine  does  not  apply  to  agreement  to 
ship  and  market  grapes  for  another.  See 
Agency,  45. 

Purchaser  at  executor's  sale  is  subject  to 
rule  of.  See  Estates  of  Deceased  Persons, 
91. 

Rule  of  applies  on  lease,  when.  See  Land- 
lord and  Tenant,  22. 

CEMETERIES. 

Burial.    See  Burial. 

Indigent  dead,  claim  for  burial  of  must 
not  exceed  revenues.  See  Municipal  Cor- 
porations, 27. 

Ordinance  prohibiting  further  burials  and 
making  certain  exceptions  is  void.  See  Ordi- 
nances, 5. 

Ordinance  forbidding  burials,  what  is  not 
a  violation  of.    See  Ordinances,  13. 

CENSUS. 

Sheet  of  as  evidence  that  signers  to  peti- 
tion were  heads  of  families.  See  Schools, 
5. 

Act  relating  to  taking  did  not  repeal  what 
act.    See  Police  Courts,  4. 

CERTAINTY. 

Assumpsit  for  services  not  demurrable  for 
want  of  certainty,  when.  See  Assumpsit, 
10,  13. 

Beneficiary,  designation  of,  certainty  in. 
See  Charitable  Uses. 

Beneficiary  is  sufficiently  designated, 
when.    See  State  University. 

Complaint  is  not  demurrable  for  am- 
biguity, when.    See  Gifts,  26. 

Complaint,  want  qf  certainty  in,  must  be 
taken  by  special  demurrer.    See  Demand. 

Complaint  for  negligence,  when  demur- 
rable for  uncertainty.    See  Railroads,  41. 

Complaint  in  replevin  must  describe  prop- 
erty with  certainty.    See  Replevin,  8,  9. 

Complaint,  demurrable  for  uncertainty, 
when.  See  Master  and  Servant,  55;  Streets, 
5,80. 

Complaint,  uncertainty  in,  cannot  be 
raised  by  general  demurrer.  See  Agency, 
39. 

Complaint,  motion  to  make  more  certain. 
See  Pleading  and  Practice,  9. 

Contract  of  agent,  certainty  of.  See 
Agency,  III,  2,  a. 

Contract,  when  lacking  in.    See  Wills,  II. 


Damages,  uncertainty  as  to,  error  in  over- 
ruling demurrer  for,  is  without  prejudice, 
when.    See  Pleading  and  Practice,  32. 

Description,  when  uncertain.  See  Re- 
plevin, 9. 

Degree  of  required  in  description  of  goods. 
See  Trover,  3. 

Ordinance,  certainty  of.  See  Ordinances, 
II,  3. 

Judgments,  certainty  in.  See  Judgments, 
VI. 

Requirement  of,  in  proving  resulting  trust. 
See  Trusts  and  Trustees,  39. 

Special  demurrer  for  uncertainty,  what 
sufficient  See  Forcible  Entry  and  Unlaw- 
ful Detainer,  2. 

CERTIFICATE  OF  DEPOSIT. 
See  Banks  and  Banking,  IIL 

CERTIFICATE  OF  PURCHASE. 
Of  state  land.    See  Public  Lands,  II. 

CERTIFICATES. 

See  Benevolent  Societies,  III;  Schools,  II. 

False  certificate  by  notaries,  damages  for. 
See  Notaries. 

Of  engineer  on  street  assessment.  See 
Streets,  XI,  3. 

Of  nomination.    See  Elections,  II. 

Of  partnership,  filing  of.  See  Partnership, 
IV,  4. 

Of  probable  cause.    See  Appeals,  VIII,  4. 

Of  sale.    See  Taxation,  IX. 

Of  sale,  action  will  not  lie  to  annul,  when. 
See  Irrigation  Districts,  33. 

Attestation  of  certificate  of  recorder,  what 
sufficient.    See  Mortgages,  16. 

Defective,  what  does  not  cure.  See 
Streets,  93. 

Official,  sufficiency  and  effect  of.  See  San 
Francisco,  23. 

Receivers.    See  Receivers,  11. 

A  certificate  of  the  county  clerk,  not  au- 
thorized by  statute,  can  have  no  legal  effect, 
and  would  be  but  the  mere  declaration  of  a 
fact  which  is  capable  of  being  shown  by 
other  competent  evidence.  (Hilton  v.  Curry, 
124  Cal.  84.) 

CERTIFICATION. 

Record  on  appeal,  certification  of.  See 
Appeals,  VI,  6. 

CERTIORARI. 

Order  granting  right  to  inspect  instruc- 
tions of  attorney  to  sheriff  anulled.  See 
Sheriffs,  3. 

Adjudication  for  contempt  will  be  an- 
nulled on.    See  Contempt,  4. 

Appointment  by  court  of  full  board  of  di- 
rectors on  insolvency  of  bank  not  annulled 
on  certiorari,  when.  See  Banks  and  Bank- 
ing, 35. 

Change  of  order  as  to  place  of  interment 
annulled  on  certiorari.    See  Burial,  6. 


CERTIORARI. 
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Conduct  of  board  In  closing  up  or  nar- 
rowing street,  review  of.  See  Streets,  25  et 
seq. 

Dismissal  of  writ,  record  on  appeal.  See 
Appeals,  113. 

Ex  parte  modification  of  conditional  order 
overruled  on.  See  Bankruptcy  and  Insol- 
vency, 54. 

Finding  not  reviewed  on  certiorari.  See 
Husband  and  Wife,  16. 

Order  requiring  fund  of  infant  to  remain 
on  deposit  annulled.  See  Guardian  and 
Ward,  6,  7. 

Receiver,  order  appointing  annulled  al- 
though appeal  taken.    See  Receivers,  7. 

Void  order  restoring  property  distributed 
and  punishing  one  for  contempt  annulled. 
See  Estates  of  Deceased  Persons,  150. 

Void  order  requiring  distributee  to  restore 
property  annulled  on  writ  of  review.  See 
Appeals,  21. 

1.  The  writ  of  certiorari  can  only  issue 
to  review  the  action  of  a  board  or  inferior 
tribunal,  when  performed  in  the  exercise  of 
judicial  function*,  and  In  excess  of  its  ju- 
risdiction; and  it  cannot  Issue  where  the  act 
complained  of  is  merely  legislative.  (Brown 
v.  Board  of  Supervisors,  etc.,  124  Gal.  274.) 

2.  The  writ  of  certiorari  runs  to  review 
the  action  of  an  inferior  tribunal  exercising 
judicial  functions  only  upon  a  showing  that 
such  tribunal  has  exceeded  its  jurisdiction. 
and  that  the  legal  remedies  in  the  case  are 
inadequate.  It  cannot  be  used  to  review 
legislative,  executive,  or  ministerial  acts, 
uor  the  acts  of  a  judicial  tribunal  in  the  ex- 
ercise of  its  discretion.  (Frasher  v.  Rader, 
124  CaL  132.) 

3.  The  office  of  the  writ  of  review  is  in 
no  sense  that  of  a  restraining  order,  but 
only  to  annul;  and  until  the  proceedings 
have  culminated  in  a  final  order  there  is 
nothing  to  annul.  (Gauld  v.  Board  of 
Supervisors,  etc.,  122  Cal.  18.) 

4.  At  the  hearing  upon  the  return  of  a 
writ  of  review  by  which  it  was  sought  to 
annul  an  order  appointing  a  receiver,  where 
it  was  made  to  appear  that  since  the  filing 
of  the  petition  for  the  writ  the  receiver  had 
been  discharged  and  his  accounts  settled  by 
order  of  the  superior  court,  under  which 
he  was  appointed,  held,  that  there  was  no 
existing  order  of  the  superior  court  which 
could  be  affected  by  any  judgment  upon  the 
writ  of  review,  that  the  correctness  of  the 
order  had  become  merely  a  moot  question, 
and  that  the  writ  should  be  discharged. 
(Visalia  City  Water  Co.  v.  Superior  Court, 
etc.,  120  Cal.  219.) 

5.  Certiorari  is  not  the  proper  remedy  to 
review  the  proceedings  of  a  board  of  super- 
visors in  the  matter  of  a  proposed  grant  of 
a  telephone  franchise,  while  the  proceedings 
are  in  fieri,  and  no  final  action  of  the  board 
had  been  had  when  the  application  for  the 
writ  was  made.  (Gauld  v.  Board  of  Super- 
visors, etc.,  122  Cal.  18.) 

6.  Action  taken  by  a  board  of  supervisors 
in  granting  a  franchise,  in  pursuance  of  the 
act  of  March  23,  1893,  is  purely  legislative, 
and  not  judicial  or  quasi  judicial,  and  its 
correctness  cannot  be  reviewed  on  certiorari. 


(People   ex  rel.  Dean  v.  Board    of   Super- 
Visors,  etc,  122  Cal.  421.) 

7.  The  writ  of  certiorari  can  only  be  al- 
lowed in  this  state  to  review  the  exercise  of 
judicial  functions  when  the  jurisdiction  of 
an  inferior  tribunal,  board,  or  officer  is  ex- 
ceeded, and  cannot  be  used  as  a  substitute 
for  an  action  to  remove  a  cloud  from  a  title, 
nor  to  review  legislative  acts,  such  as  an 
order  for  a  street  improvement,  which  does 
not  cease  to  be  legislative  In  its  character 
merely  because  the  members  of  the  city 
council  are  required  to  exercise  their  judg- 
ment and  discretion  in  determining  whether 
the  improvement  shall  be  made.  (Quin- 
chard  v.  Board  of  Trustees  of  Alameda,  113 
Cal.  664.) 

8.  The  act  of  the  board  of  supervisors  in 
determining  whether  a  street  shall  be 
opened  or  closed,  or  widened  or  contracted, 
or  otherwise  improved,  is  a  legislative  act, 
and  the  exercise  of  its  judgment  in  deter- 
mining what  is  to  be  done  in  the  premises 
Is  but  the  exercise  of  a  discretionary  power 
intrusted  to  them  as  a  legislative  body,  and 
is  not  the  exercise  of  any  judicial  function, 
which  may  be  reviewed  upon  certiorari. 
(Brown  v.  Board  of  Supervisors,  etc.,  124 
Cal.  274.) 

9.  Where  a  judgment  was  rendered  by  de- 
fault in  a  justice's  court  after  an  appear- 
ance and  filing  of  a  demurrer  by  an  attorney 
for  the  defendant,  and  the  overruling  of  the 
same,  and  the  expiration  of  time  to  answer 
thereafter,  and  the  docket  showed  that 
notice  of  hearing  of  the  demurrer  was  is- 
sued three  days  before  the  hearing,  and  was 
returned  and  filed  on  that  day,  bearing  an 
indorsement  of  receipt  of  a  copy  of  the  no- 
tice with  blank  date,  purporting  to  be  signed 
by  the  attorney  for  the  defendant,  followed 
by  the  memorandum  "Served  H.  H.  Y.," 
upon  certiorari  to  review  the  judgment, 
though  it  may  be  proper  to  admit  proof  sup- 
plemental to  the  record  to  show  that  the 
memorandum  bore  the  initials  of  the  con- 
stable who  served  the  notice,  and  that  two 
days  before  the  hearing  he  delivered  the 
copy  of  the  notice  to  a  man  In  the  office  of 
defendant's  attorney,  who  signed  the  attor- 
ney's name  to  the  acknowledgment  of  ser- 
vice, yet  evidence  of  such  attorney  is  not 
admissible  to  impeach  the  record  of  service, 
by  disproving  the  authority  of  the  person 
in  his  office  to  make  the  acknowledgment, 
and  denying  that  he  in  fact  received  notice 
of  the  hearing.  (City  of  Los  Angeles  v. 
Young,  118  Cal.  295.) 

10.  Upon  certiorari,  if  It  becomes  neces- 
sary for  the  court  of  review  to  be  put  in 
possession  of  the  facts  upon  which  the  court 
below  acted,  and  which  are  not  technically 
of  record,  it  is  competent  for  that  court  to 
require  the  lower  court  to  certify  such  facts 
in  its  return  to  the  writ,  and  its  statement 
of  facts  is  part  of  the  record,  and  it  seems 
that  upon  this  principle  the  court  of  review 
may  hear  evidence  supplemental  to  the  rec- 
ord In  aid  of  the  jurisdiction  appearing 
from  the  record;  but  the  province  of  the 
writ  being  to  review  the  record  of  an  in- 
ferior court  board,  or  tribunal,  and  to  deter- 
mine therefrom  whether  it  has  exceeded  its 
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Jurisdiction,  Its  inquiry  into  the  evidence  is 
limited  to  that  upon  which  the  inferior  tri- 
bunal acted;  and  where  its  jurisdiction  de- 
pended upon  a  question  of  fact,  that  ques- 
tion cannot  be  tried  de  novo  upon  its  merits, 
nor  can  evidence  dehors  the  record  and  con- 
tradicting it,  to  show  want  of  Jurisdiction, 
ever  be  permitted.  (City  of  Los  Angeles  v. 
Young,  118  Cal.  295.) 

11.  The  action  of  the  board  of  fire  com- 
missioners of  Los  Angeles  in  determining, 
under  the  requirements  of  a  municipal  ordi- 
nance, whether  three-fourths  of  the  property 
owners  of  the  block  have  petitioned  for  a 
permit  to  build  a  blacksmith  shop  in  the 
block,  and  in  deciding  whether  to  grant  or 
refuse  the  permit,  is  not  judicial,  but  is  min- 
isterial and  discretionary;  and  its  action  in 
granting  such  permit  is  not  subject  to  re- 
view on  certiorari,  notwithstanding  the  peti- 
tion for  the  writ  avers  that  three-fourths  of 
the  property  owners  in  the  block  did  not 
petition  for  the  permit.  (Frasher  v.  Rader, 
124  Cal.  132.) 

Order  restraining  theatrical  representation 
of  criminal  case  annulled  on.  See  Constitu- 
tional Law,  1. 


CHALLENGE. 
Jurors,  challenge  of.    See  Jury  and  Jurors, 


V. 


CHANCE. 
Chance  verdict.    See  Verdict,  2,  3. 


CHANNELS. 

Power    of    supervisors    to 
Watercourses,  V. 


CHARACTER. 


change.    See 


Evidence  of  character  of  deceased,  on 
prosecution  for  murder.  See  Criminal  Law, 
XI,  16,  e,  B. 

Charges  as  to  character  of  another.  See 
Privileged  Communications,  IV. 

Instructions  as  to.  See  Criminal  Law,  IX, 
8,  g. 

Land,  character  of.  See  Swamp  and 
Overflowed  Lands,  II,  2. 

Previous  chaste,  question  of  is  for  jury. 
See  Criminal  Law,  284. 

Evidence  as  to  character  of  defendant. 
See  Criminal  Law,  IX,  5,  f. 

Impeachment  of  witness  by  proof  of.  See 
Witnesses,  III,  6. 

CHARITABLE  USES. 

1.  The  charitable  trust  created  by  the 
deeds  of  Henry  D.  Cogswell  and  his  wife, 
Caroline  E.  Cogswell,  for  the  founding  of 
a  polytechnic  college,  for  the  spread  of  tech- 
nical knowledge,  and  for  gratuitous  instruc- 
tion in  the  mechanical  arts  of  the  boys  and 
girls  of  the  state  of  California,  is  in  con- 
formity with  the  act  of  1885  to  advance 
learning,  the  arts  and  sciences,  and  to  pro- 
vide for  the  creation  of  trusts  for  the  found- 


ing, endowment,  erection,  and  maintenance 
within  this  state  of  universities,  colleges, 
schools,  seminaries  of  learning,  mechanical 
institutes,  etc.,  and  that  act  is  constitutional, 
and  does  not  controvert  section  9  of  article 
XX  of  the  constitution,  forbidding  perpetui- 
ties except  for  eleemosynary  purposes.. 
(People  ex  rel.  Ellert  v.  Cogswell,  113  Cal. 
129.) 

2.  The  Cogswell  trust  is  not  void  for  un- 
certainty in  designating  its  beneficiaries  as 
"the  boys  and  girls  of  California,"  but  the 
very  vagueness  and  uncertainty  as  to  indi- 
viduals and  numbers  is  a  necessary  element 
in  the  creation  of  a  valid  charitable  trust, 
and  it  is  sufficient  for  the  founder  to  describe 
the  general  nature  of  the  charitable  trust, 
and  to  leave  the  details  of  administration  to 
be  settled  by  trustees  under  the  superintend- 
ence of  a  court  of  chancery.  (People  ex  rel. 
Ellert  v.  Cogswell,  113  Cal.  129.) 

3.  The  term  "eleemosynary,"  in  the  state 
constitution  forbidding  perpetuities  "except 
for  eleemosynary  purposes,"  is  not  confined 
to  almsgiving  or  charity  shown  exclusively 
to  the  poor;  but  the  phrase  "eleemosynary 
purposes"  includes  in  its  scope  all  charitable 
purposes,  including  schools  as  well  as  asy- 
lums, hospitals,  and  religious  institutions; 
nor  can  the  enforcement  of  charitable  uses 
be  limited  to  any  narrow  and  stated  formula, 
but  must  expand  with  the  advancement  of 
civilization,  and  the  increasing  needs  of  men, 
calling  for  the  establishment  of  new  charita- 
ble uses.  (People  ex  rel.  Ellert  v.  Cogswell, 
113  Cal.  129.) 

4.  The  question  whether  the  bequest  ex- 
ceeds one-third  of  the  estate  of  the  testator. 
Is  one  of  fact,  which  should  be  distinctly 
passed  upon.  The  sufficiency  of  the  fund  to 
accomplish  the  designated  purpose  of  en- 
dowing a  chair  in  the  State  University  can- 
not be  objected  to,  where  there  is  no  evi- 
dence to  Justify  a  finding  that  the  gift  has 
failed  for  that  reason.  (Estate  of  Royer, 
123  Cal.  614.) 

5.  It  is  not  only  the  right  but  also  the  duty 
of  the  attorney  general  to  institute  an  action 
in  the  name  of  the  state  to  enforce  public 
charities  or  trusts,  or  to  remedy  abuses  In 
their  management  (People  ex  rel.  Ellert  v. 
Cogswell,  113  Cal.  129.) 

CHARITIES. 
See  Charitable  Uses. 

Benevolent  societies.  See  Benevolent  So- 
cieties. 

Charitable  gift  is  not  consummated,  when. 
See  Gifts,  9. 

CHARTERS. 
Of  cities.    See  Municipal  Corporations,  II. 


CHASTITY. 

Evidence  of  unchastlty  of  defendant's 
wife  on  prosecution  for  murder.  See  Crim- 
inal Law,  XI,  16,  e,  H. 

Definition  of.    See  Criminal  Law,  661. 


CHATTEL  MORTGAGES— CLOUD  ON  TITLE. 
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CHATTEL     MORTGAGES. 
See  Mortgages,  XIX. 

CHATTELS  REAL. 
See  Estates  for  Years. 

CHECKS. 

See  Banks  and  Banking,  III. 

Passing  fictitious  check  is  different  offense 
from  forgery.    See  Criminal  Law,  317. 
Forgery  of.    See  Criminal  Law,  X,  14,  «. 

CHILDREN. 

See  Infancy;  Parent  and  Child. 

Pretermitted  children.  See  Estates  of  De- 
oeased  Persons,  VII,  5. 

CHINESE. 
Chinese  labor.    See  Streets,  X,  1. 

CHURCHES. 
See  Religious  Societies. 

CIRCUIT  COURTS. 

Removal  of  causes  to.    See  Removal   of 
Causes. 
Petitions  to.    See  Appeals,  XIV. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Criminal  Law,  IX,  5,  c. 

All  the  circumstances  are  admissible.  See 
Agency,  4. 

Agency  may  be  proved  by.  See  Agency, 
«.4. 

Fraud  may  be  proved  by.  See  Bank- 
ruptcy and  Insolvency,  45;  Fraud,  11,  12,  16, 
17. 

Matters  circumstantially  tending  to  prove 
issues  are  material.    See  Evidence,  75. 

What  not  admissible.  See  Malicious  Pros- 
ecution, 12. 

Instructions  on.  See  Criminal  Law,  IX, 
8,1. 

CITATIONS. 

To  answer  in  insolvency.  See  Bankruptcy 
and  Insolvency,  III. 

CITIES. 
See  Municipal  Corporations. 

CITIZENSHIP. 

Allegation  and  proof  of.  See  Mines  and 
liming,  IX  et  seq. 

CIVIL  CASES. 
Contest  of  will  is.    See  Wills,  33. 


CIVIL  DEATH. 

Effect  of,  on  right  to  levy  execution.    See 
Executions,  VI. 


CIVrL  RIGHTS. 

Liberty  of  speech.  See  Constitutional 
Law,  I. 

Convict  in  state's  prison,  civil  rights  of. 
See  Criminal  Law,  X. 

CLAIM  AND  DELIVERY. 
See  Replevin. 

CLAIM  OF  PROPERTY. 
See  Attachment,  V;  Executions,  II 

CLAIMS. 

Against  county.    See  Auditors. 
Allowance  of.    See  Supervisors,  II,  0. 
Creation*  of  claims  against  estate  by  ex- 
ecutor.   See  Executors  and  Administrators, 

VI,  4. 

Estates,  claims  against    See  Estates    of 
Deceased  Persons,  V. 
Illegal,  refusal  to  pay.    See  Treasurers,  1. 
Lien,   claim    of.    See    Mechanics'    Liens, 

VII.  1. 

Payment  of.    See  Treasurers. 
•Preferred.    See  Estates  of  Deceased  Per- 
sons, V,  1. 

School  district,  claims  against,  payment 
of,  and  when  barred.    See  Schools,  III. 

Supervisors,  claims  of,  against  county. 
See  Supervisors,  IV. 

CLARK  ROAD  LAW. 
Is  unconstitutional.    See  Highways,  1. 

CLASS. 

Bequest  to  a  class,  construction  of.  See 
Perpetuities. 

CLERK. 
See  County  Clerk. 

CLERK  OF  COURT. 

Of  superior  court  cannot  administer  oath 
where  judge  sits  as  committing  magistrate. 
See  Criminal  Law,  7. 

CLIENTS. 
See  Attorney  and  Client. 

CLOSING. 

Streets,  closing  of.    See  Streets,  VII. 
Opening  and  closing  polls.    See  Election. 

CLOUD  ON  TITLE. 

Quieting  title.    See  Quieting  Title. 
Issuance  of  void  tax  deed    not  enjoined. 
See  Injunctions,  6. 
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CODES. 

Construction  of  code  provisions  relating  to 
injunctions.    See  Injunctions,  I. 

Provisions  of,  when  cover  whole  subject. 
See  Injunctions,  1. 

General  and  special  provisions  which  con- 
trol.   See  Guaranty,  2. 

Construction  of  provision  continuing  the 
common  law.    See  Statutes,  8. 

Sections  of,  to  be  read  together.  See 
Common  Carriers,  5. 

Sections  of  different  codes  to  be  construed 
as  parts  of  one  statute.    See  Appeals,  139. 

Section  of  code  to  be  liberally  construed. 
See  Restraint  of  Trade,  1. 

Statute  relating  to  fees  of  jury  not  re- 
pealed by  code.    See  Jury  and  Jurors,  45. 

Judicial  notice  that  no  city  ever  organized 
under.    See  Judicial  Notice,  5. 

Effect  of  adoption  of  code  on  trusts  al- 
ready created.    See  Trusts  and  Trustees,  1. 

Failure  to  amend  a  section  so  as  to  con- 
form to  another  amended  section.  See  Elec- 
tions, 16. 

The  codes  are  In  pari  materia,  and  must 
be  construed  as  one.  (Estate  of  Burdick, 
112  Cal.  387.) 

•  CODICILS. 
See  Wills,  VII. 

COGSWELL    POLYTECHNIC   COLLEGE. 
See  Charitable  Uses. 

COLLATERAL  ATTACK. 

What  is.  See  Estates  of  Deceased  Per- 
sons, 89. 

Judgments,  collateral  attack  on.  See 
Judgments. 

Decree  foreclosing  mortgage  cannot  be 
collaterally  attacked  to  charge  administra- 
tor. See  Executors  and  Administrators,  VI, 
9. 

Judgment  decreeing  sale  of  ward's  estate, 
collateral  attack  on,  for  want  of  sufficient 
notice.    See  Guardian  and  Ward,  3. 

Decrees  of  distribution  cannot  be  collater- 
ally attacked.  See  Estates  of  Deceased  Per- 
sons, VIII,  4. 

Decree  of  Mexican  land  commissioners 
cannot  be  collaterally  attacked.  See  Mexi- 
can Lands,  8. 

Judgment  foreclosing  street  assessment 
cannot  be  collaterally  attacked.  See  Streets, 
128. 

Decision  as  to  character  of  land  cannot  be 
collaterally  attacked.  See  Public  Lands, 
1,  2. 

Erroneous  order  within  jurisdiction  can- 
not be  collaterally  attacked.  See  Home- 
steads, 41,  42. 

Unsealed  letters  of  administration  cannot 
be  collaterally  attacked.  See  Executors  and 
Administrators,  14. 

Proceedings  in  insolvency,  collateral  at- 
tack on.  See  Bankruptcy  and  Insolvency, 
16. 

On  patent.    See  Public  Lands,  20. 

Patent  cannot  be  collaterally  attacked. 
See  Mexican  Lands,  9,  10. 


Presumption  of  validity  of  appointment  of 
receiver  on.    See  Receivers,  3. 

Writ  of  habeas  corpus  is.  See  Ordinances, 
2. 

Deed  by  city,  collateral  attack  on.  See 
San  Francisco,  22. 

Order  appointing  guardian  cannot  be  col- 
laterally attacked.    See  Partnership,  28. 

Order  of  sale  cannot  be  collaterally  at- 
tacked. See  Estates  of  Deceased  Persons, 
89. 

Validity  of  sheriff's  sale  cannot  be  collat- 
erally attacked,  when.  See  Marriage  and 
Divorce,  60. 

Purchaser  cannot  attack  sale  for  insuffi- 
cient petition.  See  Estates  of  Deceased  Per- 
sons, 87. 

COLLATERAL  PACTS. 

Evidence  of,  admissible.  See  Criminal 
Law,  585,  586. 

COLLATERAL  INHERITANCE  TAX. 

Validity  of.  See  Constitutional  Law, 
III,  12. 

COLLATERAL  MATTER. 

Impeachment  of  witness  -on.  See  Wit- 
nesses, III,  4. 

COLLATERAL  SECURITY. 
See  Indemnity;  Pledges. 

Pledge  of  note  and  mortgage  as.  See 
Mortgages,  XI. 

Failure  to  foreclose  mortgage  given  to  se- 
cure note  does  not  discharge  indorser.  See 
Bills  and  Notes,  9. 

Misapplication  of  property  given  to  secure 
note,  effect  of,  on  Indorsee.  See  Bills  and 
Notes,  III. 

Note  given  to  secure  overdraft,  covers 
what  loans.    See  Bills  and  Notes,  17. 

Indorsement  as  collateral  makes  one  a 
bona  tilde  holder.    See  Bills  and  Notes,  28. 

Attachments  on  secured  claims.  See  At- 
tachments, IV. 

Loss  of  collaterals  by  negligence.  See 
Pledges,  28,  24. 

Railroad  may  pledge  its  bonds  as  security. 
See  Railroads,  21. 


COLLECTION. 

Assets,  collection  of.  See  Executors  and 
Administrators,  VI,  3. 

Assignee  for,  what  questions  improper. 
See  Mortgages,  100. 

Assignment  of  claim  for.  See  Agency, 
II,  2. 

Allowance  out  of  hospital  fund  of  commis- 
sion for  its  collection.    See  Hospitals. 

Banks  receiving  drafts  or  notes  for  col- 
lection.   See  Banks  and  Banking,  IV. 

Construction  of  contract  for  percentage. 
See  Agency,  26,  27. 

Licenses,  collection  of.    See  Licensee,  IV. 

Taxes,  collection  of.    See  Taxation,  VII. 
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COLLEGES. 
See  State  University. 

Charitable  trust  for  'polytechnic  college. 
8ee  Charitable  Uses. 

Cogswell  Polytechnic  College.  See  Char- 
itable Uses. 

Act  permitting  trusts  for,  is  valid.  See 
Charitable  Uses. 


COLLISIONS. 

Of  car  with  team  or  bicycler, 
roads,  VIII,  3,  d. 


See  Rail- 


COLOR  OF  TITLE. 
See  Adverse  Possession,  I,  2. 

COLUSA  COUNTY. 

Apportionment  of   taxes  on    division  of 
Glenn  and  Colusa.    See  Counties,  9,  10,  11. 


COMMISSION  MERCHANTS. 

See  Factors. 

Debt  of,  is  fiduciary,  and  not  discharged 
In  insolvency.  See  Bankruptcy  and  Insol- 
vency, 64. 

COMMISSIONS. 

Agent,  commissions  of.  See  Agency, 
III,  2. 

Commission,  agreement  for  services  on 
contingent  commission,  when  uncertain. 
See  Agency,  24,  25. 

Assignee  in  insolvency,  commissions  to. 
See  Bankruptcy  and  Insolvency,  VII,  5. 

Allowance  out  of  fund  of  commission  for 
its  collection.    See  Hospitals. 

Executors.  See  Executors  and  Adminis- 
trators, IX,  1. 

Of  trustees.    See  Trusts  and  Trustees,  XI. 

COMMITMENT. 
See  Criminal  Law,  IV. 


COMBINATIONS. 
See  Restraint  of  Trade. 

Agreement  to  combine  stock  for  voting 
purposes.    See  Corporations,  V,  4. 

To  control  business  or  trade.  See  Con- 
tracts, III,  4. 

COMITY. 

Between  courts.  See  Supplementary  Pro- 
ceedings, 1. 

Between  federal  and  state  courts.  See 
Jurisdiction,  12. 


COMMENCEMENT. 

Street     work,     commencement 
Streets,  X,  6. 


of.      See 


COMMINGLING  FUNDS. 

See  Trusts  and  Trustees,  X. 

By  executor.  See  Executors  and  Admin- 
istrators, VIII,  4,  b. 

COMMINGLING  PROPERTY. 
See  Mortgages,  XIX,  3. 

COMMISSIONERS. 
See  Court  Commissioners. 

Harbor.    See  Harbor  Commissioners. 

Appointment  of,  on  foreclosure  of  chat- 
tel mortgage.    See  Mortgages,  XIX,  8. 

Public  works,  office  abolished.  See  Pub- 
lic Works. 

Funded  debt,  effect  of  conveyance  by.  See 
San  Francisco,  VI. 

Court  may  appoint,  to  sell  property.  See 
Liens,  8. 


COMMON  CARRIERS. 

I.  Carriers  of  Goods. 

1.  Duty  In  Carriage  of  Goods. 

2.  Restrictions  on  Liability. 

II.  Carriers  of  Passengers. 

1.  Duty  of;  Train,  what  Part  of;  Negli- 

gent Injury  to  Passengers. 

2.  Expulsion  or  Confinement  of  Passen- 

gers; Willful  Injury  by  Servants. 

III.  Connecting  Carriers. 

Elevators.    See  Elevators. 
Ferries.    See  Ferries. 
Shipping.    See  Shipping. 
Telegraph    companies.        See    Telegraph 
Companies. 

I.  Carriers  of  Goods. 
1.  Duty  in  Carriage  of  Goods. 

Law  of  another  state  as  to  limitation  of 
liability  of  carriers  presumed  to  be  same. 
See  Foreign  Law,  2. 

Exemption  from  liability  does  not  cover 
loss  where  deviation.    See  post,  11. 

1.  It  is  the  duty  of  the  carrier  to  transport 
the  goods  by  the  usual  direct  route,  and  if 
a  deviating  route  chosen  is  not  customary, 
and  there  are  special  reasons  making  it 
unsafe,  the  carrier  is  liable  for  any  resulting 
loss.    (Pierce  v.  Southern  Pac.  Co.  120  Cal. 

156.) 

2.  Where  there  is  an  obstruction  of  the 
direct  and  customary  route  through  stress 
of  weather,  it  is  the  duty  of  the  common 
carrier  to  hold  the  goods  until  that  or  some 
safe  avenue  Is  opened,  or  to  notify  the  con- 
signors or  consignees  and  take  their  direc- 
tions; and  where  orange  trees  are  shipped, 
marked  in  such  a  way  as  to  give  notice  to 
the  carrier  as  to  how  they  should  be  carried 
for  safety,  such  marks  must  not  be  dis- 
regarded, and  the  failure  of  the  carrier  to 
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furnish  either  of  the  foregoing  courses,  and 
its  action  In  shipping  the  trees  over  a  deviat- 
ing northern  route,  upon  which  they  might 
be  reasonably  expected  to  be  frozen,  and 
were  frozen,  the  carrier  is  liable  for  the 
resulting  loss.  (Pierce  v.  Southern  Pac. 
Co.,  120  Cal.  156.) 

3.  Although  the  printed  part  of  a  bill  of 
lading  used  the  expression  "contents  un- 
known," yet  where  the  written  description 
in  each  bill  of  lading  designated  the  ship- 
ment in  writing  as  "one  car  orange  trees," 
and  the  cars  were  marked  on  the  outside 
with  the  names  and  residence  of  the  con- 
signees, and  the  words  "orange  trees"  mark- 
ed in  large  plain  letters,  and  each  car  had 
open  ventilators  at  each  end,  affording  an  op- 
portunity to  see  and  examine  the  contents, 
the  carrier  must  be  held  to  have  known  the 
contents  of  the  cars,  or  to  have  had  the 
means  of  knowledge  at  hand.  (Pierce  v. 
Southern  Pac.  Co.,  120  Cal.  156.) 

4.  A  complaint  averring  merely  that  the 
defendant  "wrongfully  and  negligently 
failed  to  deliver"  certain  packages  commit- 
ted to  it  as  a  common  carrier,  does  not  show 
that  the  loss  occurred  through  "gross  negli- 
gence" within  the  meaning  of  section  2175 
of  the  Civil  Code.  (Mlchalitschke  Bros.  & 
Co.  v.  Wells,  Fargo  &  Co.,  118  Cal.  683.) 


2.  Restrictions  on  Liability. 

Limitation  on  liability  where  there  is  a 
through  contract,  effect  of.    See  post,  30. 

Agency  shipping  powder  may  limit  liabil- 
ity of  carrier.    See  Agency,  10. 

5.  Sections  2175  and  2176  of  the  Civil 
Code  must  be  read  together,  and,  as  so  read, 
the  law  is  that  a  carrier  may  limit  his  lia- 
bility for  packages,  the  value  of  which  is  not 
stated,  except  when  the  loss  or  damage  re- 
sults from  the  gross  negligence,  fraud,  or 
willful  wrong  of  himself  or  his  servant;  and 
for  loss  or  damage  so  caused,  he  cannot  thus 
exonerate  himself.  [Per  Temple,  J.,  and 
Henshaw,  J.;  McFarland,  J.,  contra.]  (Ml- 
chalitschke Bros.  &  Co.  v.  Wells,  Fargo  & 
Co.,  118  Cal.  683.) 

6.  A  common  carrier  is  not  bound  to  re- 
ceive goods  in  a  defective  or  dangerous  con- 
dition, nor  to  ship  dangerous  articles,  such 
as  nitroglycerine,  dynamite,  gunpowder, 
aquafortis,  oil  of  vitriol,  or  matches;  and  it 
being  optional  with  the  carrier  whether  he 
will  ship  such  articles  or  not,  he  may  accept 
the  shipment  upon  such  terms  and  with  such 
limitation  of  his  common-law  liability  as  he 
sees  fit;  and  the  reception  and  transporta- 
tion of  gunpowder  by  a  railroad  company  is 
a  sufficient  consideration  for  a  shipping  or- 
der releasing  the  railroad  company  from 
loss  thereof  caused  by  fire;  and  from  the 
nature  of  the  goods,  the  consideration  ex- 
pressed in  the  shipping  order  is  sufficient  to 
support  the  entire  contract.  (California 
Powder  Works  v.  Atlantic  etc.  R.  R.  Co.,  113 
Cal.  329.) 

7.  The  ordinary  measure  of  damages  for 
breach  of  a  carrier's  obligation  is  the  value 
of  the  goods  at  the  time  and  place  of  deliv- 
ery; but  this  liability  may  be  limited  by  spe- 


cial contract,  and  where  there  is  a  special 
contract  making  the  invoice  price  of  trees 
at  the  point  of  shipment  the  measure  of 
damages,  such  contract  must  receive  a  rea- 
sonable construction,  and  where  no  invoice 
price  was  actually  made  out  and  agreed 
upon,  that  expression  must  be  understood 
as  indicating  the  actual  value  of  the  trees  at 
the  point  of  shipment,  when  loaded  and 
ready  for  transportation.  To  this  is  to  b« 
added  the  freight  actually  paid  and  interest 
on  the  whole  amount.  (Pierce  v.  Southern 
.  Pac.  Co.,  120  Cal.  156.) 

8.  Where  gunpowder  is  shipped,  a  ship- 
ping order  exempting  the  railroad  company 
from  loss  of  it  by  fire  from  any  cause,  must 
receive  a  reasonable  construction,  and  will 
be  construed  as  exempting  the  railroad  com- 
pany from  loss  by  fire  occasioned  by  any 
cause  other  than  the  defendant's  negligence; 
and  when  the  findings  are  against  the  ex- 
istence of  any  negligence  causing  the  fire, 
the  exemption  will  be  enforced.  (California 
Powder  Works  v.  Atlantic  etc.  R.  R.  Co., 
113  Cal.  329.) 

9.  A  stipulation  In  a  receipt  given  by  a 
common  carrier  for  a  sealed  package  stating 
that  the  common  carrier  shall  not  be  held 
liable  for  any  amount  exceeding  fifty  dollars 
for  loss  or  damage  on  any  shipment,  unless 
its  true  value  is  stated  therein,  is  valid,  and 
exonerates  the  carrier  from  greater  liability 
for  loss,  when  the  value  of  the  property  Is 
not  named,  in  all  cases  not  involving  gross 
negligence,  fraud,  or  willful  wrong  on  the 
part  of  the  carrier  or  his  servant.  (Mlchal- 
itschke Bros.  &  Co.  v.  Wells,  Fargo  &  Co., 
118  Cal.  683.) 

10.  A  stipulation  limiting  the  liability  of 
the  carrier  to  a  specified  sum  in  case  of  loss 
or  damage,  where  the  value  of  a  package  is 
not  stated,  does  not  constitute  an  agreement 
as  to  the  value  of  the  package,  but  the  im- 
plication is  to  the  contrary.  [Per  Temple, 
J.,  and  Henshaw,  J.;  McFarland,  J.,  contra.] 
(Mlchalitschke  Bros.  &  Co.  v.  Wells,  Fargo 
&  Co.,  118  Cal.  683.) 

11.  A  stipulation  in  a  shipment  of  orange 
trees  from  Florida,  by  the  terms  of  which 
the  shippers  insured  the  railroad  lines 
"against  claims  by  loss  or  damage  which 
may  be  incurred  by  reason  of  delay  in  trans- 
portation, or  any  other  cause  arising  out  of 
responsibility  as  master  over  its  agents  or 
servants  (gross  or  wanton  negligence  except- 
ed) incident  to  said  shipments,"  whatever 
may  be  its  import  as  to  the  exception  of 
gross  or  wanton  negligence,  cannot  be  held 
to  mean  anything  more  than  that  the  rail- 
road company  was  not  to  be  liable  for  the 
mere  negligence  or  misconduct  of  its  agents 
and  servants,  and  cannot  be  construed  as 
extending  to  or  embracing  loss  or  damage 
caused  solely  by  compliance  of  its  agents 
and  servants  with  an  order  of  the  railroad 
corporation  itself  directing  them  to  ship  the 
orange  trees  from  Florida  over  a  northern 
route  through  Utah  and  Nevada,  as  the  re- 
sult of  which  they  were  frozen  in  transit. 
(Pierce  v.  Southern  Pac.  Co.,  120  Cal.  156.) 

12.  In  an  action  against  a  common  carrier 
to  recover  the  value  of  goods  shipped,  but 
not    delivered,  a   stipulation   relieving   the 
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carrier  from  Its  ordinary  liability  for  the  ac- 
tual value  of  the  goods,  and  specially  limit- 
ing its  liability  beyond  a  specified  sum,  is 
new  matter  constituting  a  defense  within 
the  meaning  of  section  437  of  the  Code  of 
Glrll  Procedure,  and  must  be  specially  plead- 
ed; and  it  is  error  to  sustain  a  demurrer  to 
such  defense.  (Michalltschke  Bros.  &  Co. 
t.  Wells,  Fargo  &  Co.,  118  Cal.  683.) 

13.  Gross  negligence  is  matter  of  evidence 
in  reply  to  the  defense  of  a  stipulation  limit- 
log  the  liability  of  a  common  carrier,  and  of 
replication  in  pleading;  and  the  law  permits 
proof  of  it  as  though  it  were  pleaded  by  a 
replication;  and,  upon  proof  of  it,  the  plain- 
tiff is  entitled  to  recover  the  value  of  the 
packages  which  the  defendant  failed  to  de- 
liver, notwithstanding  the  stipulation.  [Per 
Temple,  J.,  and  Henshaw,  J.;  McFarland,  J., 
contra.]  (Michalltschke  Bros.  &  Co.  v. 
Wells,  Fargo  &  Co.,  118  Cal.  683.) 


II.  Carriers  of  Passengers. 

1.  Duty  of;  Train,  what  Part  of;   Negligent 
Injury  to  Passengers. 

Passenger,  one  riding  on  locomotive  is  a. 
8ee  Insurance,  71. 

14.  The  carrier  of  passengers  is  required 
to  exercise  the  highest  degree  of  care  in  their 
transportation,  and  is  responsible  for  inju- 
ries received  by  them  as  passengers  which 
might  have  been  avoided  by  the  exercise  of 
wen  care.  (McCurrie  v.  Southern  Pac.  Co., 
122  Cal.  558.) 

15.  A  passenger  train  is  to  be  considered 
as  composed  of  the  locomotive  and  the  cars, 
forming  a  conveyance  for  the  transportation 
of  passengers,  of  which  the  locomotive  is  a 
part  (Berliner  v.  Travelers1  Ins.  Co.,  121 
Gal.  458.) 

16.  A  prima  facie  case  is  established  when 
the  plaintiff  shows  that  he  was  injured  while 
being  carried  as  a  passenger  by  the  defend- 
ant, and  that  the  Injury  was  caused  by  the 
act  of  the  carrier  in  operating  the  instrumen- 
talities employed  In  his  business.  In  such 
case  there  is  a  presumption  of  negligence, 
which  throws  upon  the  carrier  the  burden  of 
showing  that  the  injury  was  sustained  with- 
out negligence  on  his  part.  (McCurrie  v. 
Southern  Pac.  Co.,  122  Cal.  558.) 

17.  Evidence  tending  to  show  that  plain- 
tiff was  injured  at  a  regular  station  at 
which  the  train  had  stopped,  owing  to  the 
sudden  jerking  of  the  train  backward  and 
forward,  by  reason  of  which  be  lost  his  bal- 
ance and  was  compelled  to  steady  himself 
by  taking  hold  of  the  casing  of  the  door, 
when  the  door  swung  to  and  injured  his 
hand,  is  sufficient  to  authorize  a  jury  to  find 
a  verdict  in  his  favor,  and  it  Is  error  for  the 
court,  upon  such  evidence,  to  direct  a  ver- 
dict for  the  defendant.  (McCurrie  v.  South- 
ern Pac.  Co.,  122  Cal.  558.) 

18.  It  appearing  that  the  door  was  swung 
to  by  reason  of  the  jerking  of  the  train,  the 
sufficiency  or  extent  to  which  It  was  fas- 
tened back  by  the  conductor  was  immate- 
rial (McCurrie  v.  Southern  Pac.  Co.,  122 
Cal.  558.) 


10.  In  an  action  by  a  husband  and  wife 
to  recover  damages  for  personal  injuries 
sustained  by  the  wife  in  being  thrown  from 
a  cable-car  in  rounding  a  curve,  evidence 
showing  that  the  injured  plaintiff  was  ac- 
customed to  ride  upon  the  cable-cars  of  the 
defendant,  and  that  at  the  time  of  the  injury 
the  car  was  run  at  an  unusually  rapid  rate 
of  speed,  and  that  it  went  round  the  corner 
with  a  jerk,  and  that  upon  this  occasion,  not 
she  alone,  but  also  another  woman  sitting 
by  her  side  was  thrown  from  her  seat  and  a 
child  was  hurled  to  the  ground,  is  sufficient 
to  sustain  a  verdict  for  the  plaintiffs.  (Sam- 
uels v.  California  St.  Cable  Ry.  Co.,  124  Cal. 
294.) 

20.  Under  a  complaint  charging  that  the 
injury  was  caused  by  the  negligent  opera- 
tion of  the  car  at  a  high  rate  of  speed,  evi- 
dence that  the  swift  motion  of  the  car  was 
accompanied  by  sudden  jerks  which  caused 
the  fall,  Is  relevant  and  pertinent,  and  an 
instruction  that  such  evidence  should  be  dis- 
regarded by  the  jury  is  properly  refused. 
(Samuels  v.  California  St.  Cable  Ry.  Co.,  124 
Cal.  294.) 

21.  It  was  not  contributory  negligence,  as 
matter  of  law,  for  the  plaintiff  to  leave  his 
seat  when  the  train  stopped,  and  to  attempt 
to  go  upon  the  platform  for  the  purpose  of 
meeting  his  son,  who  was  waiting  at  the 
station  to  see  him.  (McCurrie  v.  Southern 
Pac.  Co.,  122  Cal.  558.) 

2.  Expulsion  or  Confinement  of  Passengers; 
Willful  Injury  by  Servants. 

22.  When  the  evidence  Is  conflicting  as  to 
whether  the  plaintiff  was  forcibly  ejected 
from  a  railroad  car  for  nonpayment  of  fare, 
after  he  has  surrendered  his  ticket  to  the 
conductor,  a  verdict  for  the  plaintiff  cannot 
be  disturbed  upon  appeal  for  insufficiency  of 
the  evidence  to  justify  th*  verdict.  (Warner 
v.  Southern  Pac.  Co.,  113  Cal.  105.) 

23.  A  verdict  of  five  thousand  dollars  dam- 
ages for  the  wrongful  ejection  of  a  passen- 
ger is  excessive,  and  grossly  beyond  all  rea- 
sonable limit,  where  there  Is  no  pretense 
that  the  plaintiff  suffered  any  serious  injury, 
and  he  claimed  only  ten  dollars  for  loss  of 
time  and  five  dollars  for  his  doctor's  bill, 
and  where,  under  any  view  of  the  evidence 
most  favorable  to  the  plaintiff,  the  damages 
for  humiliation  or  Injury  to  his  dignity 
should  not  have  exceeded  a  few  hundred  dol- 
lars at  the  utmost  limit.  (Warner  v.  South- 
ern Pac.  Co.,  113  Cal.  105.) 

24.  A  railroad  company  cannot  be  mulcted 
in  exemplary  damages  for  the  wanton  or 
malicious  acts  of  its  conductor  in  wrongfully 
ejecting  a  passenger,  unless  it  either  au- 
thorized or  ratified  the  malicious  acts;  and, 
in  the  absence  of  such  authority  or  ratifica- 
tion, the  passenger  can  only  recover  from 
the  railroad  company  the  actual  damage  sus- 
tained by  him  from  such  ejection.  (Warner 
v.  Southern  Pac.  Co.,  113  Cal.  105.) 

25.  In  an  action  to  recover  damages 
against  a  corporation  engaged  in  operating 

a  line  of  steamboats  for  personal  injuries  In-    » 
fllcted  upon  the  plaintiff  while  traveling  as 
a  passenger  upon  one  of  its  steamers,  a  com- 
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plaint  alleging  that  the  Injuries  described 
therein  were  committed  "by  the  defendant's 
servants  and  agents/'  who  were  at  said 
time  "in  charge  of  said  steamer,"  sufficiently 
distinguishes  between  those  who  were  au- 
thorized to  represent  the  defendant  in  the 
management  and  control  of  the  boat  and  its 
business,  and  those  who  were  merely  labor- 
ers under  their  control,  and  is  not  ambigu- 
ous in  that  regard.  (Trabing  y.  California 
Navigation  etc.  Co.,  121  Cal.  137.) 

26.  Where  the  complaint  alleged  that 
plaintiff  had  paid  the  regular  fare  as  a  pas- 
senger to  a  certain  destination,  and  that  the 
defendant's  servants  and  agents  in  charge 
of  the  steamer  wrongfully  placed  handcuffs 
on  the  plaintiff,  and  took  him  to  the  lower 
deck  of  the  steamer,  and  chained  him  to  a 
post  in  such  a  way  as  to  cause  him  great 
bodily  pain,  and  kept  him  chained  thereto 
until  the  steamer  reached  a  place  short  of 
the  destination  to  which  he  had  paid  his 
fare,  and  then  and  there  wrongfully  ejected 
him  from  the  steamer  against  his  will,  it 
sufficiently  shows  a  continuing  wrong  and 
injury,  which  in  law  was  one  and  indivisi- 
ble, and  stated  a  single  ground  of  recovery, 
and  properly  makes  a  single  statement  of 
the  entire  damage  sustained  in  one  sum; 
and  is  not  demurrable  for  ambiguity  in  not 
showing  from  what  particular  acts  the  dam- 
ages were  suffered.  (Trabing  v.  California 
Navigation  etc.  Co.,  121  Cal.  137.) 

27.  Where  it  appears  that  the  acts  consti- 
tuting the  alleged  wrongs  and  injuries  done 
to  the  plaintiff  were  done  and  performed  on 
defendant's  steamboat  in  its  operation  as  a 
common  carrier  by  the  captain  in  charge 
thereof,  in  the  line  of  his  employment,  the 
defendant  is  liable  in  damages  for  all  that 
the  captain  wrongfully  did  to  the  plaintiff 
in  the  execution  or  attempted  execution  of 
his  authority,  even  though  the  captain  acted 
from  wanton  or  malicious  motives,  or  resort- 
ed to  unlawful  means  in  executing  it;  and 
that  the  injuries  were  willfully  or  wantonly 
inflicted  does  not  relieve  the  defendant  from 
liability.  (Trabing  v.  California  Navigation 
etc.  Co.,  121  Cal.  137.) 

28.  Where  the  defendant  corporation  did 
not  direct  the  captain  of  the  steamboat  to 
perpetrate  the  wrongs  complained  of,  and  it 
does  not  appear  that  it  subsequently  ratified 
the  acts  constituting  the  injury,  the  corpora- 
tion is  liable  for  compensatory  damages  for 
the  Injury,  but  is  not  liable  for  exemplary 
damages;  and  it  is  error  in  such  case  to  give 
an  instruction  which  in  effect  leaves  the 
question  of  exemplary  damages  to  the  jury, 
and  to  refuse  an  Instruction  that,  "in  cases 
of  this  kind,  the  plaintiff  can  recover  only 
the  actual  damages  suffered  by  him,  unless 
the  master  authorized  the  commission  of  the 
acts  complained  of,  or  participated  therein, 
or  ratified  it  after  its  commission."  (Trab- 
ing v.  California  Navigation  etc.  Co.,  121  Cal. 
137.) 

III.  Connecting  Carriers. 

29.  A  railroad  company  has  power  to  con- 
tract to  carry  fruit  by  continued  passenger 
train  service   over  its  own  and   connecting 


lines  to  a  place  of  destination  beyond  the 
terminus  of  its  own  route.  (Colfax  Moun- 
tain Fruit  Co.  v.  Southern  Pac.  Co.,  118  Oal. 

048.) 

30.  A  contract  in  the  form  of  a  shipping 
order  made  between  the  shippers  and  the 
Southern  Pacific  Company,  upon  one  of  Its 
printed  blanks  used  for  regular  freight' ser- 
vice, to  forward  fresh  fruit  loaded  in  a 
Union  Pacific  car  to  Ogden  Station,  ad- 
dressed to  a  firm  in  New  York,  with  an 
agreement  for  through  freight  to  that  city, 
and  concluding  with  the  words:  "Care  O.  & 
N.  W.  via  Brie  Dispatch,  New  York.  Pas- 
senger train  service.  TJ.  P.  32,000.  Agent 
Southern  Pacific  Company  will  please  for- 
ward, subject  to  conditions  and  agreements 
indorsed  hereon,"  and  bearing  the  following 
printed  indorsement:  "That  the  company 
agrees  to  forward  the  property  to  the  place 
of  destination  named,  but  its  responsibility 
as  a  common  carrier  is  to  cease  at  the  sta- 
tion where  the  freight  leaves  this  road, 
where  the  property  is  to  be  delivered  to  con- 
necting roads  or  carriers,"  is  to  be  construed 
as  a  special  contract  for  continuous  passen- 
ger train  service  of  the  loaded  fruit  car  to 
New  York,  and  the  limitation  of  the  carrier's 
liability  beyond  its  own  line  does  not  affect 
an  action  not  brought  upon  such  liability, 
but  brought  against  it  by  the  shippers  to  re- 
cover damages  for  breach  of  the  special  con- 
tract, on  account  of  delay  in  transmission  of 
the  car  upon  one  of  the  connecting  lines, 
causing  injury  to  the  fruit  (Colfax  Moun- 
tain Fruit  Co.  v.  Southern  Pac.  Co.,  118  Oal. 
648.) 

31.  The  word  "forward,"  used  in  the 
agreement  to  forward  the  fruit,  is  to  be  un- 
derstood in  the  same  sense  throughout*  the 
contract;  and  inasmuch  as  the  agreement 
that  the  fruit  was  to  be  "forwarded  to  Og- 
den" necessarily  imported  an  agreement  to 
carry  or  transport  it  to  that  place,  so  also 
the  agreement  "to  forward  the  property  to 
the  place  of  destination"  is  to  be  under- 
stood as  using  the  word  ••forward"  In 
the  same  sense,  and  not  in  its  techni- 
cal or  commercial  sense,  as  putting  the 
carrier  in  the  position  of  a  forwarder; 
and  taking  the  agreement  to  forward  the 
fruit,  In  connection  with  the  agreement  for 
passenger  train  service,  and  with  the  ad- 
dress, specified  route,  and  place  of  destina- 
tion of  the  fruit,  the  language  employed  in 
the  contract  Imports  an  agreement  to  trans- 
port and  carry  the  fruit  through  to  New 
York  by  passenger  train  service.  (Colfax 
Mountain  Fruit  Co.  v.  Southern  Pac.  Co., 
118  Cal.  648.) 

32.  The  contract  does  not  import  that  the 
Southern  Pacific  Company  should  merely  re- 
quest passenger  service  over  the  Union  Pa- 
cific and  other  connecting  lines,  and  the  law 
demanded  no  such  request;  but  its  implied 
contract  demanded  that  it  should  deliver  the 
fruit  to  the  Union  Pacific  Company  with  In- 
structions to  further  transport  it,  and  there 
was  no  implied,  but  an  express,  contract  that 
the  fruit  should  have  passenger  train  service 
thereafter.  (Colfax  Mountain  Fruit  Co.  v. 
Southern  Pac.  Co.,  118  Cal.  648.) 
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COMMON  COUNTS. 
Use  of.    See  Assumpsit,  II. 


COMMON    DIRECTORS. 

Contracts    between    corporations    having. 
See  Corporations,  VII,  4. 


COMMON  GRANTOR. 

Deed  of,  sufficiency  of  description  in,  need 
not  be  considered.    See  Deeds,  2. 


COMMON  LAW. 

Governs  in  absence  of  statute.  See  Trusts 
and  Trustees,  1. 

Rules  of,  bow  ascertained.  See  Trusts 
and  Trustees,  1. 


COMMUNICATIONS. 

Privileged.  See  Privileged  Communica- 
tions. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  II. 

Devise  of,  effect  of.  See  Estates  of  De- 
ceased Persons,  VII,  5. 

Probate  court  has  jurisdiction  to  adminis- 
ter upon.  See  Estates  of  Deceased  Persons, 
2. 

Administration  of  and  power  of  testator 
over.    See  Estates  of  Deceased  Persons,  76- 

78. 

Interest  of  surviving  widow  in.  See  Es- 
tates of  Deceased  Persons,  110,  111. 

COMPENSATION. 

Agent,  compensation  of.  See  Agency, 
III,  2. 

Attorney,  compensation  of.  See  Attorney 
and  Client,  VI. 

City  engineer,  compensation  of.  See  Mu- 
nicipal Corporations,  58. 

Deputy  county  clerk,  compensation  of. 
See  County  Clerks. 

Executors.  See  Executors  and  Adminis- 
trators, IX. 

Condemnation  proceedings.  See  Eminent 
Domain,  III. 

Jurors,  compensation  of.  See  Jury  and 
Jurors,  VIII. 

Justices.    See  Justices  of  the  Peace,  IV. 

Officers,  compensation  of.  See  Offices  and 
Officers,  V. 

Officers  of  irrigation  district,  salaries  of. 
See  Irrigation  District,  VIII. 

Officers  of  corporations,  compensation  of. 
See  Corporations,  VIII,  3. 

Reward.    See  Reward. 

Servants,  compensation  of.  See  Master 
and  Servant,  II,  4. 

Supervisors,  compensation  of.  See  Super- 
visors, IV. 

Trustee.    See  Trusts  and  Trustees,  XI. 


COMPETENCY. 

See  Insanity. 

Of  evidence.    See  Evidence,  VIII. 

Reporter,  competency  of,  in  action  for  li- 
bel.   See  Libel,  II,  1,  d. 

Want  of  testamentary  capacity.  See 
Wills,  IV,  2. 

Witnesses,  competency  of.  See  Witness- 
es, I. 

COMPLAINT. 

See  Pleading  and  Practice,  II. 

For  crime.    See  Criminal  Law,  II. 
Larceny,    complaint    for.    See    Criminal 
Law,  XI,  21,  c. 


COMPLETION. 

Building  contract,  completion  of.  See 
Mechanics'  Liens,  VII,  2. 

Street  work,  completion  of.  See  Streets, 
X,  6. 

COMPOUND  INTEREST. 

See  Interest,  6-8. 

COMPROMISE. 

Accord  and  satisfaction.  See  Accord  and 
Satisfaction. 

In  actions  by  city.  See  Municipal  Corpora- 
tions, VII. 

Meaning  of.    See  Insurance,  68. 

Executor,  power  of,  to  compromise.  See 
Executors  and  Administrators,  28. 

Guardian,  compromise  by  guardian  after 
majority  of  ward,  rights  of  ward.  See 
Guardian  and  Ward,  28. 

Conclusiveness  of,  in  absence  of  fraud. 
See  Oakland,  6. 

Validity  of  compromise  effected  under  act 
of  legislature.    See  Oakland,  5. 

Enforcement  of.  See  Specific  Perform- 
ance, 9. 

Part  performance  of  oral  agreement  of, 
must  clearly  appear.  See  Specific  Perform- 
ance, 9. 

With  full  knowledge  of  facts,  when  only 
set  aside.    See  Accounts,  6. 

Right  of  city  to  maintain  action  to  set 
aside.    See  Municipal  Corporations,  41. 

Judicial  decision  cannot  have  retroactive 
effect  so  as  to  overthrow.    See  Mistake,  6. 

The  fact  that  one  who  held  under  the 
grantor  of  plaintiffs,  and  that  plaintiffs  after 
their  purchase  made  efforts  amicably  to 
adjust  the  claim  made  by  the  grantor  of  de- 
fendants under  the  notice  of  appropriation, 
does  not  of  itself  establish  any  right  in  the 
latter,  nor  impart  any  validity  to  his  claim 
which  it  did  not  otherwise  possess.  (Car- 
doza  v.  Calkins,  117  Cal.  106.) 


CONCEALMENT. 
Fraudulent.    See  Partnership,  9,  10. 
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CONCLUSION  OF  LAW. 

See  Findings;    Pleading  and  Practice,  I,  2. 

What  statement  is  not  See  Supplemen- 
tary Proceedings. 

Representation  of  right  to  lease  made  to 
depend  on  ownership  and  possession  is.  See 
Criminal  Law,  305. 

What  allegations  are.  See  Criminal  Law, 
576,  577. 

Seisin,  ownership,  and  possession  are  ulti- 
mate facts  and  not    See  Ejectment,  10. 


CONCLUSIVENESS. 

Judgments,  conclusiveness  of.  See  Judg- 
ments, VII. 

CONCURRENT  JURISDICTION. 
See  Jurisdiction,  IV. 

CONCURRENT  PROCEEDINGS. 

In  voluntary  and  involuntary  insolvency. 
See  Bankruptcy  and  Insolvency,  IX. 

CONDEMNATION. 
See  Eminent  Domain. 

Land  of  estate,  condemnation  of,  for 
street  rights  and  liabilities  on.  See  Estates 
of  Deceased  Persons,  X. 

CONDITIONAL  LIMITATIONS. 
See  Wills,  VI,  5. 

CONDITIONAL  SALES. 
See  Sales,  V. 

CONDITIONS. 

Conditional  promise  to  pay  for  services. 
See  Architects,  4. 

Conditional  subscription  to  stock,  recovery 
of.    See  Assumpsit,  I,  1. 

Subscriptions,  conditions  in.  See  Sub- 
scription, 3. 

Conditional  leave  to  amend.  See  Pleading 
and  Practice,  V,  6. 

Sales,  conditions  in.    See  Sales,  V. 

Conditional  order  on  motion  for  new  trial. 
See  New  Trial,  V. 

Grant  of  franchise  to  maintain  wharf, 
conditions  in.    See  Wharves,  6. 

Lease  by  city  of  water  plant  condition  in. 
See  Municipal  Corporations,  IV,  4. 

Grant,  condition  cannot  be  attached  to  it. 
See  Wharves,  4. 

Forfeiture  for  breach  of  conditions  subse- 
quent.   See  Forfeiture. 

Improper  conditions,  attachment  of  to  of- 
fer, waiver  of  by  failure  to  object  See  Con- 
tracts, 27. 

Requiring  payment  of  shorthand  reporters' 
fees  before  setting  cause  for  trial  See  Plead- 
ing  and  Practice,  55. 


Tender  may  be  conditioned  upon  giving  of 
receipt    See  Tender,  6. 

Breach  of  and  return  of  money.  See 
Schools,  10. 

Payment  of  advances  Is  condition  prece- 
dent to  delivery  of  crop.    See  Crops,  7. 

Judgment  is  not  conditional,  when.  See 
Judgments,  34. 

Vacation  of  judgment,  costs  cannot  be  im- 
posed as  a  condition,  when.  See  Judgments, 
76\ 

Costs  Imposing  as  condition  of  continu- 
ance. See  Continuance,  10. 

Conditional  contract  of  sale,  assignment 
of,  effect  of.  See  Assignment  of  Contracts,  6. 

Allegations  of  performance  of.  See  Con- 
tracts, 42. 

CONDONATION. 
See  Marriage  and  Divorce,  II,  2. 

CONFESSIONS. 

Admissibility  of.    See  Criminal  Law,  IX, 

5,  J. 

Of  error.    See  Appeals,  X. 

Crime  of  libel,  confession  of,  what  Is  not 
See  Criminal  Law,  554. 

CONFIDENTIAL  COMMUNICATIONS. 
See  Privileged  Communications. 

CONFIDENTIAL  RELATIONS. 
See  Fraud,  0. 

CONFINEMENT. 

Passenger,  confinement  of.  See  Common 
Carriers,  II,  2. 

CONFIRMATION. 

Mexican  grants,  confirmation  of.  See  Mex- 
ican Lands,  I,  2. 

Proceedings  to  form  irrigation  district, 
confirmation  of.    See  Irrigation  Districts,  IV. 

Guardian's  sale,  when  not  confirmed.  See 
Guardian  and  Ward,  19,  20. 

Probate  sale,  confirmation  of.  See  Estates 
of  Deceased  Persons,  VI,  2,  c. 

CONFLICTING  INCUMBENCIES. 
See  Offices  and  Officers,  II. 

CONFLICTING  JURISDICTIONS. 
See  Jurisdiction,  IV. 

CONNECTING  CARRIERS. 
See  Common  Carriers,  III. 

CONSENT. 

Fraudulent  conveyance,  waiver  by  con- 
sent what  necessary.    See  Waiver,  £, 

Judgment  consent  to,  review  of.  See  Ap- 
peals, XI,  7. 


CONSIDERATION- CONSTITUTIONAL  LAW. 
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Party  consenting  to  decree  cannot  com- 
plain of  error.    See  Trusts  and  Trustees,  18. 

Presumption  of.    See  Appeals,  XI,  14,  1. 

Trust,  consent  to.  See  Trusts  and  Trus- 
tees, II,  3. 

Stipulation  by  party  consenting  to  decree, 
effect  of.    See  Attorney  and  Client,  11. 

City  is  not  estopped  by  consent  decree. 
See  Statute  of  Limitations,  6. 

Of  city  council  to  diversion  of  water.  See 
Water  Companies,  1,  2. 

Evidence  shows  one  was  mentally  incapa- 
ble of.  when.    See  Criminal  Law,  613. 

Burden  of  proof  of  consent  to  change  of 
contract.    See  Suretyship,  4. 


CONSIDERATION. 

Adequacy  of.  See  Mortgages,  XVIII,  11,  e. 

Forbearance  is  not  valuable  consideration. 
8ee  Mortgages,  60. 

Subsequent  promise  by  grantee  to  pay 
mortgage  is  without  consideration.  See 
Mortgages,  60. 

Bond  is  void  for  want  of,  when.  See  In- 
junctions, 27. 

Equitable  estoppel  does  not  rest  upon.  See 
Estoppel,  7. 

Sufficiency  of.  See  Fraudulent  Convey- 
ances, II,  2. 

Guaranty,  consideration  for.  See  Guar- 
anty, III. 

Trust,  consideration  for.  See  Trusts  and 
Trustees,  II,  7. 

Subscription,  consideration  for.  See  Sub- 
scription, 1. 

Conveyance  of  two  parcels  forming  single 
transaction  upon  valuable  consideration. 
See  Fraudulent  Conveyances  3. 

Of  bills)  or  notes.    See  Bills  and  Notes,  I. 

Proving  in  action  on  bill  or  note.  See 
Bills  and  Notes,  VII,  1. 

Want  or  failure  of  consideration  as  a  de- 
fense in  action  on  bill  or  note.  See  Bills  and 
Notes,  VII,  4. 

Parol  evidence  to  show.    See  Evidence,  67. 

Presumption  of.    See  Possession. 

Restoration  of  on  rescission.  See  Rescis- 
sion of  Contracts,  II. 

CONSOLIDATION. 

Actions  to  enforce  mechanics'  liens,  con- 
solidation.    See  Mechanics'  Liens,  VIII,  2. 

Nonsuit  as  to  one  of  plaintiffs.  See  Me- 
chanics' Liens,  70. 

Ordering  separate  contests  of  a  will  to  be 
tried  together.    See  Wills,  35. 

CONSOLIDATION  ACT. 

Of  San  Francisco.    See  San  Francisco,  I. 

Governs  filling  of  vacancy  in  superintend- 
ent of  schools  In  San  Francisco.  See  San 
Francisco,  IV. 

CONSPIRACY. 

See  Criminal  Law,  XI,  6. 

1.  A  conspiracy,  however  atrocious  its  pur- 
pose, is  not  the  subject  of  a  civil  action. 


(Davitt  v.  American  Bakers'  Union,  124  CaL 
99.) 

2.  The  contents  of  the  false  and  malicious 
publications  and  circulars  alleged  to  have 
been  published  and  distributed  by  defend- 
ants to  injure  plaintiff's  business,  or  the 
substance  at  least  of  them,  must  be  set  out 
In  the  complaint,  that  it  may  appear  whether 
or  not  they  were  upon  their  face  injurious. 
(Davitt  v.  American  Bakers'  Union,  124  CaL 
99.) 

Cannot  be  predicated  on  vote  of  governing 
body.    See  Benevolent  Societies,  6. 

Vote  of  majority  of  representative  body 
is  not    See  Benevolent  Societies,  6. 

Partners,  conspiracy  by  to  defeat  attach- 
ment   See  Partnership,  21. 

Declarations  of  co-conspirators,  what  not 
admissible  as.    See  Evidence,  56. 


CONSTABLES. 
See  Sheriffs. 

Sale  of  animals  taken  damage  feasant 
without  sufficient  notice  is  void.  See  Ani- 
mals, 6. 

Act  of  1898,  giving  sheriff  power  over  fees 
of,  is  void.    See  Constitutional  Law,  8,  9. 

Personation  of.    See  Criminal  Law,  290. 

CONSTITUTIONAL  LAW. 

I.  Liberty  of  Speech. 
II.  Construction  of  Statutes. 

1.  General    Considerations    Affecting 

Validity  of  Statutes. 

2.  Statutes  Void  in  Part 

III.  Particular  Statutes,  Constitutionality  of. 

1.  Acts  Whose  Subjects  are  not  Ex- 

pressed in  Title. 

2.  Acts  Relating  to  Fees  or  Salaries 

of  Officers. 
8.  Acts  Creating  Courts. 

4.  Acts  Conferring  Judicial  Power  on 

Municipal  Officers. 

5.  Statutes  Affecting  Municipalities. 

6.  Retrospective  Acts  and  Acts  Violat- 

ing Obligations  of  Contracts. 

7.  Acts  Violating  Right  to  Due  Pro- 

cess of   Law,   Affecting  Vested 
Rights  or  Creating  Liens. 

8.  Gifts  by  Legislature. 

9.  Acts  Relating  to  Elections. 

10.  Acts  Within  the  Police  Power. 

11.  Special  Acts. 

12.  Statutes  Relating  to  Taxation;  Col- 

lateral Inheritance  Tax. 

13.  Other  Statutes. 

Grant  by  constitution  is  not  a  limitation, 
when.    See  Jurisdiction,  1. 

Judgment  of  supreme  court  of  United 
States  on  constitutional  question  is  conclu- 
sive.   See  Judgments,  46. 

Amendment  to  constitution  is  not  retroac- 
tive.   See  Police  Courts,  2. 

Construction  of  constitutional  provision  re- 
lating to  appeals.    See  Anpeals,  I. 

Construction  of  constitution  as  to  juris- 
diction of  courts.    See  Jurisdiction,  I. 
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Construction  of  provision  of  constitution 
relating  to  water  rates.  See  Water  Com- 
panies, V,  2. 

Statute  relating  to  reclamation  districts. 
See  Swamp  and  Overflowed  Lands,  II,  1. 

Law  relating  to  irrigation  districts.  See 
Irrigation  Districts,  I. 

Provision  as  to  taxation  is  not  self -exe- 
cuting.   See  .Taxation,  4. 

Prosecutions  at  suit  of  interested  party  to 
remove  supervisors  cannot  be  authorized. 
See  Criminal  Law,  25. 

Statute  relating  to  liability  of  stockholders 
was  continued  in  force  by  constitution.  See 
Corporations,  34. 

Considering  constitutionality  of  statute  on 
mandamus.    See  Water  Companies,  14. 

Settlement  by  justice  with  county  for  fees 
prior  to  decision  declaring  act  void,  rights 
on.    See  Justices  of  the  Peace,  10. 


stitutlonal  part  haa  been  eliminated,  and  it 
is  clear  from  the  statute  itself  that  it  was 
the  intent  of  the  legislature  to  enact  these 
provisions  Irrespective  of  the  others,  the  un- 
constitutional provisions  will  be  disregarded, 
and  the  statute  read  as  if  these  provisions 
were  not  there.  (Hale  v.  McGettigan,  114 
Cal.  112.) 

4.  Where  the  court  can  see  and  say  that 
an  act,  in  the  form  in  which  it  is  left  with 
such  parts  excised  as  are  obnoxious  to  the 
constitution,  is  still  such  an  act  as  it  may 
be  presumed  that  the  legislature  would  have 
passed  had  it  known  that  such  parts  were 
void,  the  remainder,  under  well-settled  rules 
of  statutory  construction,  may  stand;  and 
under  the  application  of  this  rule,  the  un- 
constitutional parts  of  the  fee  act  of  1895  do 
not  affect  the  remainder  of  the  act.  (Dwyer 
v.  Parker,  115  Cal.  544.) 


I.  Liberty  of  Speech. 

Power  to  punish  newspaper  editors  for 
contempt  because  of  publications.  See  Con- 
tempt, 2-4.  i 

1.  An  order  of  the  superior  court  forbid- 
ding the  representation  upon  the  theatrical 
stage  of  the  facts  of  a  criminal  case,  pending 
the  trial  of  such  case,  is  an  infringement  of 
section  9  of  article  I  of  the  constitution  of 
this  state,  which  protects  the  right  of  the 
citizen  to  freely  speak,  write,  and  publish 
his  sentiments,  without  censorship  over  him, 
he  being  responsible  only  at  the  hands  of 
the  law  for  an  abuse  of  that  right;  and  such 
order,  being  in  excess  of  the  jurisdiction  of 
the  superior  court,  will  be  annulled  upon 
certiorari.  (Dailey  v.  Superior  Court,  112 
Cal.  94.) 

II.  Construction  of  Statutes. 

1.  General  Considerations  Affecting  Validity 

of  Statutes. 

Practical  construction,  effect  of.  See 
Watercourses,  32  et  seq. 

Long  acquiescence  and  sanction,  effect  of. 
See  Appeals,  7. 

Former  construction  of  clause  re-enacted 
adopted.    See  Appeals,  7. 

Statute  to  be  so  construed  as  not  to  conflict 
with  constitution.    See  Schools,  22. 

That  mode  of  assessment  and  levy  may  be 
unwise  and  work  inequality  will  not  be  con- 
sidered.    See  Streets,  61. 

2.  The  fact  that  a  law  may  work  hardship 
in  extreme  cases  cannot  be  considered  in  de- 
termining its  validity.  (Rode  v.  Siebe,  119 
Cal.  518.) 

2.  Statutes  Void  in  Part. 

Invalidity  of  parts  of  ordinances.  See  Or- 
dinances, II,  4. 

Unconstitutional  provisions  In  act  do  not 
affect  other  provisions,  when.  See  Irriga- 
tion Districts,  13. 

3.  If  the  different  parts  of  a  statute  are 
severable  and  independent  of  each  other,  and 
the  provisions  which  are  within  the  consti- 
tutional power  of  the  legislature  are  capable 
of  being  carried  into  effect  after  the  uncon- 


III.  Particular  Statutes,  Constitutionality  of. 

1.  Acts  Whose  Subjects  are  not  Expressed 

in  Title. 

Title  of  acts.     See  Statutes,  II. 

Act  referring  to  title  of  act  of  which  it  is 
amendatory  does  not  express  two  subjects  in 
title.     See  Streets,  60. 

Train  wrecking  act  is  not  void  because  in- 
cluding train  robbery.  See  Criminal  Law, 
674. 

Title  of  act,  sufficiency  of.  See  Municipal 
Corporations,  6;  Statutes,  4. 

Expressing  subject  of  ordinance  in  title. 
See  Ordinances,  II,  1. 

Subject  of  act  of  1895  imposing  fee  on 
filing  inventory  and  appraisement  is  not 
germane  to  title.    See  post,  12. 

5.  Under  section  24  of  article  IV  of  the 
constitution,  which  makes  void  any  part  of 
an  act  the  subject  of  which  is  not  expressed 
in  its  title,  section  4  of  the  act  of  March  9, 
1897  (Stats.  1897,  p.  75),  the  title  of  which 
provides  only  for  the  refunding  of  the  in- 
debtedness of  cities  other  than  those  of  the 
first  class,  and  the  issuance  and  payment 
of  bonds  therefor,  cannot  operate  as  a  valid 
repeal  of  section  6  of  the  act  of  March  19, 
1889  (Stats.  1889,  p.  399),  "authorizing  the 
incurring  of  indebtedness  by  cities,  towns, 
and  municipal  corporations,"  as  amended  by 
the  act  of  March  1,  1893  (Stats.  1893,  p.  61). 
the  subject  of  the  repealing  act,  as  expressed 
in  its  title,  being  entirely  foreign  to  the  sub- 
ject of  the  section  attempted  to  be  repealed. 
(City  of  Los  Angeles  v.  Hance,  122  Cal.  77.) 

6.  Certain  provisions  of  the  act  of  March 
13,  1897,  entitled  "An  act  providing  for  gen- 
eral primary  elections  within  the  state  of 
California,  and  to  promote  the  purity  thereof 
by  regulating  the  conduct  thereof,  and  to 
support  the  privileges  of  free  suffrage  there- 
at, by  prohibiting  certain  acts  and  practices 
in  relation  thereto,  and  providing  for  the 
punishment  thereof,  and  for  other  purposes." 
which  are  recited  in  the  opinion,  held  within 
the  prohibition  of  section  24  of  article  IV 
of  the  constitution,  and  therefore  void,  be- 
cause totally  foreign  to  any  question  relat- 
ing to  primary  elections.  (Spier  v.  Baker, 
120  Cal.  370.) 
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7.  Under  section  24  of  article  IV  of  the 
constitution,  requiring  every  act  of  the  legis- 
lature to  embrace  but  one  subject,  which 
shall  be  expressed  in  its  title,  the  insertion 
in  the  .title  of  the  words,  "for  other  pur- 
poses," does  not  have  the  effect  to  validate 
provisions  of  the  act  which  are  not  germane 
to  the  particular  subject  expressed  in  the 
title.    (Spier  v.  Baker,  120  Cal.  370.) 


2.  Acts  Relating    to    Fees    or    Salaries  of 

Officers. 

Provisions  In  County  Government  Act  for 
filling  vacancies  in  office  of  justice  are  valid. 
See  Justices  of  the  Peace,  11. 

Fee  bill  of  1895,  unconstitutional  parts  do 
not  affect  remainder.    See  ante,  4. 

Acts  relating  to  assistant  of  county  clerk 
hi  cities  and  counties  over  one  hundred 
thousand.    See  post,  37. 

8.  The  provisions  of  the  act  of  1895  to  es- 
tablish the  fees  of  county,  township,  and 
other  officers,  limiting  the  amount  of  fees  to 
be  retained  by  justices  of  the  peace,  and  giv- 
ing the  district  attorney  supervisory  power 
over  the  fees  and  bills  of  justices  and  con- 
stables, are  unconstitutional  and  void. 
(Dwyer  v.  Parker,  115  Cal.  544.) 

9.  That  portion  of  the  fee  act  of  1895 
which  gives  the  district  attorney  a  super- 
visory control  over  fees  of  justices  and  con- 
stables in  criminal  cases  is  void,  as  being  in 
conflict  with  section  11  of  article  I  of  the 
constitution,  providing  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion,'' as  well  as  in  improperly  regulating  the 
compensation  of  officers,  in  violation  of  sec- 
tion 5  of  article  XI.  (Dwyer  v.  Parker,  115 
Cal.  544.) 

10.  The  act  of  March  28,  1895,  establishing 
the  fees  of  county,  township,  or  other  offi- 
cers, in  so  far  as  it  establishes  the  fees  which 
justices  of  the  peace  may  charge  and  collect, 
supersedes  all  other  acts,  but  the  further 
provision  that  such  fees  shall  be  retained 
by  the  justices  to  their  own  use  is  uncon- 
stitutional. (Reld  v.  Groezinger,  115  Cal. 
551.) 

11.  The  act  of  1893,  page  127,  providing 
and  regulating  the  manner  of  receiving  and 
paying  fees/  etc.,  in  cities  and  cities  and 
counties  having  a  population  of  over  one 
hundred  thousand  inhabitants,  and  prescrib- 
ing the  duties  of  officers  with  reference 
thereto,  and  requiring  a  certificate  to  be  is- 
sued by  an  officer  of  whom  service  is  de- 
manded, to  be  delivered  to  the  treasurer 
with  the  required  fee,  and  that  a  receipt  for 
the  money  from  the  treasurer  be  returned  to 
such  officer  before  the  required  service  can 
be  performed,  is  not  intended  for  the  con- 
venience of  the  public,  but  for  the  protection 
and  security  of  the  municipality.  Such  act 
is  unconstitutional  and  invalid  for  being 
based  upon  an  arbitrary  distinction,  there 
being  no  reason  why  attempted  protection 
should  be  accorded  to  a  city  of  one  hundred 
thousand  inhabitants,  and  not  to  one  of  less 
population,  and  for  being  special  legislation 
in  a  case  where  a  general  law  can  be  made 
applicable,  and  also  for  violating  the  con- 
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stltutional  requirement  that  the  legislature, 
by  general  and  uniform  laws,  shall  provide 
for  the  strict  accountability  of  officers  for  all 
fees  which  may  be  collected  by  them.  (Rauer 
v.  Williams,  118  Cal.  401.) 

12.  The  proviso  in  the  fee  bill  of  1895  that 
at  the  time  of  filing  the  inventory  and  ap- 
praisement, in  proceedings  for  administra- 
tion of  the  estates  of  deceased  persons  or  in 
guardianship  proceedings,  "there  shall  be  an 
additional  deposit  of  one  dollar  for  each  ad- 
ditional thousand  dollars  in  excess  of  three 
thousand  dollars,"  does  not  impose  a  "fee/' 
properly  so  called,  but  is  an  unconstitutional 
attempt  of  the  legislature  to  impose  an  ad 
valorem  property  tax  upon  all  estates  of  de- 
ceased persons,  infants,  and  Incompetents, 
regardless  of  their  solvency  or  insolvency, 
and  is  in  violation  of  section  1  of  article  XIII 
of  the  constitution,  in  imposing  an  extraor- 
dinary tax  upon  the  property  to  which  it  ap- 
plies, in  addition  to  the  equal  and  uniform 
tax  to  which  alone  all  property  in  the  state 
is  liable;  and  also  violates  section  24  of  arti- 
cle IV  of  the  constitution,  in  not  being  ger- 
mane to  the  title  of  the  fee  bill;  and  further 
violates  section  12  of  article  XI  of  the  con- 
stitution, which  forbids  the  legislature  to 
impose  taxes  for  county  purposes.  (Fatjo  v. 
Pflster,  117  Cal.  83.) 

13.  The  provisions  of  section  173  of  the 
County  Government  Act  of  1893  (Stats.  1893, 
pp.  415,  416),  empowering  certain  of  the 
county  officers  in  counties  of  the  eleventh 
class  to  appoint  a  specified  number  of  depu- 
ties, whose  salaries  are  fixed  by  the  act  and 
made  payable  out  of  the  county  treasury,  are 
not  in  conflict  with  section  11  of  article  I  of 
the  constitution,  requiring  all  laws  of  a  gen- 
eral nature  to  have  a  uniform  operation,  not- 
withstanding other  provisions  of  the  act,  af- 
fecting counties  of  different  classes,  require 
the  salaries  of  such  deputies  to  be  paid  by 
their  principals  out  of  the  gross  sum1  allowed 
them  for  their  compensation;  nor  with  the 
various  subdivisions  of  section  25  of  article 
IV,  forbidding  the  legislature  to  pass  local 
or  special  laws  in  the  cases  enumerated 
therein;  nor  with  the  provisions  of  sections 
4  and  5  of  article  XI,  requiring  the  establish- 
ment of  county  governments,  and  the  elec- 
tion or  appointment  of  county  officers,  to  be 
by  general  and  uniform  laws;  nor  with  sec- 
tion 13  of  the  same  article,  prohibiting  the 
legislature  from  delegating  the  power  to 
make,  control,  appropriate,  supervise,  or  in 
any  way  interfere  with  any  county,  city, 
town,  or  municipal  improvement,  money, 
property,  or  effects;  nor  with  section  9  of  ar- 
ticle XI,  forbidding  any  Increase  of  compen- 
sation after  election  of  public  officers.  (Tu- 
lare County  v.  May,  118  Cal.  303.) 

14.  The  people,  in  adopting  the  constitu- 
tional amendment  of  1896,  amending  section 
6  of  article  XI  of  the  constitution,  so  as  to 
except  municipal  affairs  from  being  subject 
to  and  controlled  by  the  operation  of  general 
laws,  are  deemed  to  have  done  so  in  view 
of  the  decision  of  this  court  distinguishing 
and  classifying  the  municipal  officers  of  San 
Francisco,  including  the  officers  of  the  police 
and  fire  departments.  The  pay  of  those  offi- 
cers clearly  falls  within  the  term  "municipal 
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affaire";  and  the  acts  of  the  legislature  of 
1897  Increasing  the  pay  of  officers  in  each 
of  those  departments,  In  municipalities  of 
the  first  class,  are  unconstitutional  and  void. 
(Popper  v.  Broderick,  123  Cal.  456.) 

3.  Acts  Creating  Courts. 

15.  The  act  of  March  27,  1805,  purporting 
to  create  a  Justice's  court  solely  for  the  town 
of  Berkeley,  is  special  and  local  legislation, 
within  the  prohibition  of  the  constitution, 
and  therefore  void.  (Miner  v.  Justice's 
Court,  121  Cal.  264.) 

16.  The  act  of  1801,  page  433,  assuming  to 
create  police  courts  in  cities  having  fifteen 
thousand,  and  under  eighteen  thousand,  in- 
habitants, does  not  conform  to  the  provisions 
of  the  act  of  1883  classifying  municipal  cor- 
porations by  population,  and  is  not  amenda- 
tory thereof,  but  is  unconstitutional  and 
void,  as  being  an  attempt  to  force  special 
and  arbitrary  legislation  upon  a  city,  with- 
out regard  to  the  general  classification  of 
cities  for  purposes  of  legislation.  (Ex  parte 
Giambonini,  117  Cal.  573.) 

4.  Acts  Conferring  Judicial  Power  on  Mu- 
nicipal Officers. 

17.  The  charter  of  the  city  of  Sacramento, 
in  giving  authority  to  the  trustees  to  try  and 
remove  the  superintendent  of  streets,  is  not 
unconstitutional  as  conferring  the  exercise 
of  a  Judicial  power  upon  the  board  of  trus- 
tees to  try  a  municipal  officer  thereunder; 
but  the  appointment  and  removal  of  a  city 
superintendent  of  streets  is  a  matter  purely 
municipal,  which,  under  the  constitutional 
power  to  frame  a  city  charter,  may  be  con- 
ferred upon  the  municipal  body,  and  is  rath- 
er the  exercise  of  a  power  necessary  for  its 
police  and  good  administration  than  the  ex- 
ercise of  Judicial  powers  by  a  legislative 
body.    (Croly  v.  Sacramento,  110  Cal.  220.) 

5.  Statutes  Affecting  Municipalities. 

Exemption  of  cities  from  legislative  con- 
trol. See  Municipal  Corporations,  III;  San 
Francisco. 

Charter  giving  trustees  power  to  try  and 
remove  superintendent  of  streets  is  valid. 
See  ante   III    4. 

18.  The  object  of  classifying  municipal 
corporations  according  to  population,  and 
forbidding  their  creation  by  special  laws, 
was  to  avoid  the  necessity  of  special  legis- 
lation; and  the  legislature  cannot  pass  laws 
touching  the  organization  and  incorporation 
of  municipalities,  except  by  conforming  to 
the  requirements  of  the  classification  act; 
but,  upon  other  matters,  it  may  pass  general 
and  uniform  laws  applicable  either  to  mu- 
nicipal corporations  of  a  given  class,  or  to  all 
of  a  separate  class  created  by  and  designat- 
ed in  the  act  itself,  provided  some  plain  rea- 
son appears  for  the  limitation  to  a  class 
where  the  law  does  not  apply  to  all  munici- 
palities within  the  same  general  category; 
yet  a  law  is  not  necessarily  a  general  law 


merely  because  it  operates  upon  all  munici- 
palities within  a  specified  class,  and  it  is 
special  if  it  applies  merely  to  all  within  a 
class,  without  reason  appearing  why  it  is  not 
made  to  apply  generally  to  all  municipal  cor- 
porations.   (Bauer  v.  Williams,  118  Cal.  401.) 

10.  The  legislature  has  no  power  to  control 
municipal  funds  for  any  other  than  munici- 
pal purposes,  nor  can  it  make  or  direct  an 
appropriation  thereof  for  the  relief  of  a 
claimant  against  the  municipality  who  has 
no  enforceable  claim  against  it,  nor  pass  any 
special  or  local  law  directing  money  to  be 
paid  to  any  Individual  out  of  the  funds  of  a 
particular  municipality,  whether  the  pay- 
ment be  in  satisfaction  of  an  enforceable  ob- 
ligation or  not,  or  whether  the  claim  be  li- 
quidated or  unliquidated,  or  be  Judicially  de- 
termined to  be  a  valid  claim  or  not,  such  law 
being  in  violation  of  section  25  of  article  IV 
of  the  constitution,  forbidding  local  and  spe- 
cial legislation.  (Conlin  v.  Board  of  Super- 
visors of  San  Francisco,  114  Cal.  404.) 

20.  The  act  of  March  26,  1805,  providing 
for  the  disincorporation  of  municipal  corpo- 
rations of  the  sixth  class,  is  not  In  conflict 
with  article  IV,  section  25,  subdivision  33, 
of  the  constitution,  prohibiting  the  passage 
of  local  or  special  laws  in  cases  where  a 
general  law  can  be  made  applicable.  (Mint- 
zer  v.  Schilling,  117  Cal.  361.) 


6.  Retrospective  Acts  and  Acts  Violating  Ob- 
ligations of  Contracts. 

Legislature  not  presumed  to  have  intended 
to  violate  obligation  of  contract  See  Benev- 
olent Societies,  20. 

Redemption  law,  alteration  in.  See  Taxa- 
tion, X. 

Limitation  of  past  cause  of  action  is  valid. 
See  Husband  and  Wife,  56. 

Amendment  relating  to  fraudulent  convey- 
ances is  not  retroactive.  See  Fraudulent 
Conveyances,  1. 

Statute  providing  for  dismissal  is  not  void 
as  applied  to  existing  suits.  See  Dismissal,  8. 

21.  Though  the  legislature  has  power  to 
give  to  statutes  a  retrospective  operation,  if 
they  are  not  ex  post  facto,  and  do  not  im- 
pair the  obligation  of  contracts,  or  deprive 
anyone  of  vested  rights,  yet  it  is  to  be  pre- 
sumed that  no  statute  is  intended  to  have 
such  effect,  unless  the  contrary  clearly  ap- 
pears, and  especially  so  where  to  give  the 
statute  retrospective  effect  would  work  man- 
ifest injustice.  (Pignaz  v.  Burnett,  110  Cal. 
157.) 

22.  The  provision  of  law  regulating  the 
amount  of  percentage  to  be  paid  in  order  to 
effect  a  redemption  of  land  from  a  sale  un- 
der execution  in  force  at  the  time  of  the  sale 
forms  an  element  in  the  purchase  at  the  sale, 
and  constitutes  a  term  in  the  contract  under 
which  the  purchaser  paid  his  money  to  the 
officer.  The  legislature  has  no  power  to  im- 
pair the  obligation  of  such  contract  by  dimin- 
ishing such  amount  subsequently  to  the  sale; 
and  the  amendment  of  1805  to  section  702  of 
the  Code  of  Civil  Procedure,  reducing  the 
percentage  to  be  paid  upon  a  redemption 
from  two  per  cent  to  one  per  cent  per  month 
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on  the  amount  of  the  purchase  until  the  time 
of  redemption,  can  have  no  retrospective 
operation  upon  a  sale  made  prior  to  its 
passage.    (Thresher  v.  Atchison,  117  Cal.  73.) 

7.  Acts  Violating  Right  to  Due  Process  of 
Law,  Affecting  Vested  Bights,  or  Creat- 
ing Liens. 

Sections  allowing  supplementary  proceed- 
ings are  not  void  for  not  requiring  notice  or 
giving  opportunity  to  be  heard.  See  Supple- 
mentary Proceedings,  4. 

Notice,  service  of,  necessary  to  constitu- 
tionality of  act  relating  to  claim  of  laborer's 
lien.    See  Master  and  Servant,  60. 

Act  authorizing  action  to  determine  valid- 
ity of  reclamation  assessment  gives  owner 
the  proper  hearing.  See  Swamp  and  Over- 
flowed Lands.  40. 

Act  giving  laborer  lien  on  property  in  pos- 
session of  one  not  owner  is  valid.  See  Mas- 
ter and  Servant,  62. 

Provision  in  constitution  for  fixing  water 
rates  without  notice  does  not  deprive  com- 
pany of  property  without  due  process  of  law. 
See  Water  Companies,  16. 

Act  punishing  husband  for  permitting  wife 
to  be  in  house  of  prostitution  is  valid.  See 
Criminal  Law,  287. 

Repeal  of  police  pension  act  is  not  uncon- 
stitutional.   See  Police,  3. 

23.  The  constitutional  guaranty  that  no 
person  shall  be  deprived  of  his  property  or 
personal  rights  without  "due  process  of  law" 
forbids  that,  even  in  a  court  possessing  plen- 
ary power  to  punish  for  contempt,  the  pow- 
er should  exist,  after  having  summoned  a 
defendant  to  answer  and  obtaining  jurisdic- 
tion over  him,  to  refuse  to  allow  him  to  an- 
swer or  to  strike  his  answer  from  the  files, 
and  condemn  him  without  a  hearing,  on  the 
theory  that  he  has  been  guilty  of  contempt 
of  court;  and  section  1991  of  the  Code  of 
Civil  Procedure,  authorizing  such  action  be- 
cause of  a  defendant's  refusal  to  subscribe 
his  deposition,  is  unconstitutional  and  void, 
as  well  as  inapplicable  to  an  action  for  di- 
vorce.   (Foley  v.  Foley,  120  Cal.  33.) 

24.  Section  1191  of  the  Code  of  Civil  Pro- 
cedure, so  far  as  it  purports  to  authorize  the 
creation  of  a  lien  upon  land  by  virtue  of  a 
contract  for  the  Improvement  of  the  street 
adjacent  thereto,  entered  into  with  one  who 
is  only  the  reputed  owner  of  the  land,  or  to 
affect  the  Interest  of  the  real  owner  therein, 
is  unconstitutional.  (Santa  Cruz  Rock  Pave- 
ment Co.  v.  Lyons,  117  Cal.  212.) 


8.  Gifts  by  Legislature. 

25.  The  act  of  March  26, 1895,  to  create  an 
exempt  firemen's  relief  fund  in  the  several 
counties  of  the  state,  for  the  benefit  of  ex- 
empt firemen  resident  therein,  is  unconstitu- 
tional, as  violating  the  provisions  of  sections 
31  and  32  of  article  IV  of  the  constitution, 
which  prohibit  the  legislature  from  making 
or  authorizing  the  gift  of  the  public  moneys 
to  any  person,  and  as  assuming  to  create  a 
liability  on  the  part    of    the    municipality 


where  none  existed  before,  by  requiring  it 
to  aid  exempt  firemen  who  never  rendered  It 
any  service.    (Taylor  v.  Mott,  123  Cal.  497.) 


9.  Acts  Relating  to  Elections. 

Primary  election  law  void  because  subject 
not  expressed  in  title.    See  ante,  6. 

26.  The  provisions  of  subdivision  26  of  sec- 
tion 170  of  the  County  Government  Act  of 
March  24,  1893,  attempting  to  provide  for 
biennial  election  of  county  officers  in  counties 
of  the  eighth  class,  are  unconstitutional  for 
lack  of  uniformity,  and  are  to  be  disregarded 
and  do  not  affect  the  validity  of  the  act  it- 
self.    (Hale  v.  McGettigan,  114  Cal.  112.) 

27.  Section  23  of  the  primary  election  law, 
providing  that  all  native-born  citizens  who 
since  the  last  general  election  have  become 
of  legal  age,  and  who  have  been  legal  resi- 
dents of  the  county  for  thirty  days  prior  to 
the  election,  shall  be  entitled  to  vote,  as  well 
as  all  citizens  who  have  become  so  by  natur- 
alization since  the  last  general  election,  and 
who  have  been  legal  residents  as  aforesaid, 
Is  an  enlargement  of  the  constitutional  right 
of  suffrage,  which  requires  a  legal  residence 
in  the  state  for  one  year,  in  the  county  for 
ninety  days,  and  in  the  precinct  for  thirty 
days,  and,  in  the  case  of  a  naturalized  citi- 
zen, requires  his  naturalization  to  have  oc- 
curred at  least  ninety  days  prior  to  the  day 
of  election.  Such  section  is  unconstitutional 
and  void.    (Spier  v.  Baker,  120  Cal.  370.) 

28.  Section  22  of  the  primary  law  of  March 
13,  1897,  providing  that  no  person  shall  be 
allowed  to  vote  at  such  primary  elections 
whose  name  does  not  appear  upon  the  great 
or  precinct  register  of  the  county,  or  the.  city 
and  county,  used  at  the  last  general  election, 
or  upon  the  supplements  to  such  great  or  pre- 
cinct registers,  is  unconstitutional  and  void, 
because  debarring  from  participating  in  elec- 
tions held  under  the  act  the  following  classes 
of  electors,  who  have  the  constitutional  right 
to  vote,  viz:  1.  All  native-born  citizens  who 
have  arrived  at  age  since  the  last  general 
election;  2.  All  foreign-born  citizens  natural- 
ized since  the  last  general  election  and  nine- 
ty days  prior  to  the  primary  election;  3.  All 
electors  who  have  changed  their  residence 
from  one  county  to  another  since  the  last 
general  election;  4.  All  electors  who  have 
secured  a  residence  in  the  state  since  the 
last  general  election;  5.  All  electors  of  the 
state  at  the  last  general  election  who  failed 
to  have  their  names  placed  upon  the  great  or 

'  precinct  registers  or  supplements  thereto 
prior  to  that  election;  6.  All  foreign-born 
citizens  who  were  naturalized  within  ninety 
days  next  preceding  the  last  general  election. 
(Spier  v.  Baker,  120  Cal.  370.) 

29.  If  It  be  conceded  that  the  test  pro- 
vided for  by  section  17  of  the  primary  law 
of  March  13,  1897,  is  a  valid  exercise  of  leg- 
islative power,  and  that  the  primary  elec- 
tions provided  for  by  the  act  are  not  elec- 
tions authorized  by  law  within  the  meaning 
of  the  constitution,  the  act  is  nevertheless 
unconstitutional  and  void  for  being  special 
legislation,  In  that  It  discriminates  in  favor 
of  and  against  certain  classes  and  Individ- 
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rials,  who  tinder  the  constitution  are  entitled 
to  vote  at  elections.  (Spier  v.  Baker,  120 
Cal.  370.) 

Insertion  in  title  of  primary  election  law 
of  words,  "for  other  purposes,"  does  not 
invalidate  it.    See  ante,  7. 

10.  Acts  within  the  Police  Power. 

Act  making  it  a  misdemeanor  for  barbers 
to  keep  open  on  Sunday  is  not  valid  exercise 
of  police  power.    See  post,  36. 

Police  power,  power  to  regulate  ceme- 
teries.    See  Burial,  2  et  seq. 

30.  Any  restrictions  of  the  rights  of  indi- 
viduals to  pursue  a  lawful  avocation  by 
virtue  of  the  police  power  must  extend  to  all 
Individuals  who  might  exercise  that  right 
within  the  same  district.  (County  of  Los 
Angeles  v.  Hollywood  Cemetery  Assn.,  124 
Cal.  344.) 

31.  The  police  power  is  to  be  exercised  for 
the  good  of  the  entire  public,  and  any  re- 
striction of  the  rights  of  the  individual  by 
virtue  of  this  power  must  extend  to  all  in- 
dividuals who  might  exercise  the  right.  (Ex 
parte  Bohen,  115  Cal.  372.) 

11.  Special  Acts. 

Uniformity  of  operation,  statute  has, 
when.    See  Supervisors,  29. 

Lack  of  uniformity  in  statute,  what  Is 
not.    See  Streets,  58. 

Uniform  operation  of  laws  not  affected  by 
permitting  corporations  to  adopt  or  reject 
provisions.     See  Banks  and  Banking,  43. 

Statute  providing  for  county  government 
system  for  part  of  state  is  void.  See 
Counties,  2. 

Acts  relating  to  funding  Indebtedness  of 
cities  of  certain  classes  are  valid.  See 
Municipal  Corporations,  36. 

Act  relating  to  organization  of  high 
schools  Is  not.    See  Schools,  2,  3. 

Provision  in  County  Government  Act  as 
to  time  of  taking  effect,  whether  valid.  See 
Executors  and  Administrators,  126. 

Act  relating  to  changing  boundaries  of 
and  annexing  land  to  city  is  not  special. 
See  Municipal  Corporations,  5. 

Act  relating  to  appointment  of  extra 
deputies  is  uniform  and  valid.  See  Offices 
and  Officers,  IV. 

Legislature  cannot'  create  corporation  or 
change  name  by  special  act.  See  Corpora- 
tions, 6. 

Revenue  law  making  distinction  between 
manner  of  collecting  taxes  on  secured  and 
unsecured  claims  is  constitutional.  See 
Taxation,  VII,  1. 

-  Statute  providing  for  selection  of  jurors 
in  San  Francisco  is  not  void.  See  Jury  and 
Jurors,  9. 

Act  authorizing  action  to  determine 
validity  of  reclamation  assessment  is  not 
special.  See  Swamp  and  Overflowed  Lands, 
40. 

Special  law  relating  to  practice  Is  void. 
See  Irrigation  Districts,  12-14. 

Law  regulating  new  trials  in  confirmation 
proceedings  is  special  and  void.  See  Irriga- 
tion Districts,  12,  13. 


Restrictions  under  police  power  must  ex- 
tend alike  to  all  affected.    See  ante,  31. 

32.  Section  11  of  article  I  of  the  state  con- 
stitution, requiring  all  laws  of  a  general 
nature  to  have  a  uniform  operation,  is  satis- 
fied when  the  law  operates  uniformly  upon 
all  persons  standing  in  the  same  category, 
and  upon  rights  and  things  standing  in  the 
same  relation.  (Wigmore  v.  Buell,  122  Cal. 
144.) 

33.  The  power  of  the  legislature,  under 
the  former  constitution,  to  pass  local  and 
special  laws,  included  the  power  to  make 
them  apply  to  special  objects,  and  to  intro- 
duce different  remedies  from  those  pointed 
out  in  the  Code  of  Civil  Procedure,  and  to 
disregard  exemptions  claimed  under  the  gen- 
eral law.    (Wigmore  v.  Buell,  122  Cal.  144.) 

34.  The  act  approved  May  31,  1891,  "to 
provide  for  the  payment  of  wages  of  me- 
chanics and  laborers  employed  by  corpora- 
tions" (Stats.  1891,  p.  195),  Is  special  legis- 
lation inhibited  by  the  constitution,  as  pur- 
porting to  create  liens  in  favor  of  a  special 
class  of  laborers,  and  attempting  a  mere 
arbitrary  classification,  not  founded  upon 
natural  differences,  or  differences  defined 
by  the  constitution.  (Slocum  v.  Bear  Valley 
Irr.  Co.,  122  Cal.  555.) 

35.  The  act  of  1880  Imposing  a  liability 
on  directors  of  mining  companies  for  failure 
to  post  statements  is  not  unconstitutional  as 
being  a  special  law,  but  Is  to  be  construed  as 
applying  to  all  mining  corporations,  and  not 
merely  to  those  which  produce  bullion  from 
gold  or  silver  bearing  ores  or  quartz.  (Miles 
v.  Woodward,  115  Cal.  308.) 

36.  Section  310%  of  the  Penal  Code,  en- 
acted in  1895,  making  it  a  misdemeanor  to 
keep  open  and  conduct  a  barber-shop,  or  to 
work  as  a  barber,  on  Sundays  and  other 
holidays,  is  an  undue  restraint  of  personal 
liberty,  and  is  special  legislation,  based  upon 
an  arbitrary  classification,  and  not  a  proper 
exercise  of  the  police  power,  and  is  uncon- 
stitutional and  void.  (Ex  parte  Jentzsch, 
112  Cal.  468.) 

37.  The  act  of  1880  (Stats.  1880,  p.  20),  in 
relation  to  deputies,  assistants,  and  copyists 
of  county  clerks,  and  providing  for  their  ap- 
pointment and  compensation,  in  any  city 
and  county  having  more  than  one  hundred 
thousand  inhabitants,  and  the  act  of  1891 
amendatory  thereof  (Stats.  1891,  p.  5),  are  in 
violation  of  section  5  of  article  XI  of  the 
constitution,  requiring  the  appointment  and 
duties  of  officers  to  be  regulated  by  general 
laws,  and  providing  only  for  a  classification 
of  counties  to  fix  their  compensation,  and  of 
subdivision  28  of  section  25  of  article  XI  of 
the  constitution,  forbidding  local  or  special 
laws  creating  offices,  or  prescribing  the 
powers  and  duties  of  county  or  municipal 
officers.  (City  and  County  of  San  Fran- 
cisco v.  Broderick,  125  Cal.  188.) 

General  and  special,  nature  of.  See  ante, 
18. 

Primary  election  law  of  1897  is  special 
and  void.    See  ante,  29. 

Act  providing  for  biennial  elections  in  cer- 
tain counties  is  void.    See  ante,  26. 

Act  of  1891  creating  police  court  in  cities 
of  certain  sizes  is  void.    See  ante,  16. 
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Special  legislation  relating  to  cities.  See 
ante,  III,  5. 

Act  creating  justice's  court  solely  for  town 
of  Berkeley  is  special.    See  ante,  15. 

Fee  bill  of  1895  giving  district  attorney 
power  oyer  fees  of  justices  and  constables 
is  special.    See  ante,  9. 

Act  providing  matter  of  collecting  fees  in 
San  Francisco  is  special  and  void.  See  ante, 
11. 


12.  Statutes     Relating    to    Taxation;     Col- 
lateral Inheritance  Tax. 

38.  The  statute  requiring  the  assessor  to 
collect  the  taxes  assessed  upon  personal 
property  at  the  time  of  the  assessment,  upon 
the  basis  of  the  levy  of  the  previous  year, 
where  the  taxes  are  not  secured  by  lien  upon 
real  estate,  with  a  provision  for  remission  of 
any  excess  in  the  levy,  is  constitutional  and 
valid,  and  neither  conflicts  with  article  XIII 
of  the  constitution,  requiring  property  to  be 
taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  provided  by  law,  nor  with  subdivi- 
sion 10  of  section  25  of  article  IV,  which 
prohibits  the  legislature  from  passing  local 
or  special  laws  for  the  assessment  or  collec- 
tion of  taxes.  [Van  Fleet,  J.,  and  Harrison, 
J.,  dissenting.]  (Rode  v.  Siebe,  119  Cal. 
518.) 

39.  The  act  of  March  23.  1893,  imposing 
a  tax  of  five  dollars  on  every  hundred  dol- 
lars of  the  market  value  of  property  col- 
laterally inherited,  bequeathed,  or  devised, 
where  its  value  exceeds  five  hundred  dollars, 
is  constitutional  and  valid.  (Estate  of  Wil- 
merdlng,  117  Cal.  281.) 

40.  Section  1386  of  the  Civil  Code  does  not 
make  a  classification  of  heirs  with  reference 
to  any  legislative  object;  and  'inheritance" 
and  'taxation"  have  no  necessary  connection 
as  subjects  of  legislation,  and  the  legislature, 
having  plenary  authority  in  reference  to 
each  of  these  subjects,  is  not  required  to  con- 
sider them  together,  nor  to  shape  its  legis- 
lation concerning  one  with  reference  to  the 
other,  nor  to  observe  the  same  classification 
for  purposes  of  taxation  that  is  made  for 
purposes  of  inheritance.  (Estate  of  Wil- 
merding,  117  Cal.  281.) 

41.  The  provision  exempting  estates 
valued  at  less  than  five  hundred  dollars 
from  the  collateral  inheritance  tax  is  valid, 
and  the  constitutional  provision  that  all 
property  shall  be  taxed  in  proportion  to  its 
value  is  inapplicable  to  such  a  tax,  which 
Is  in  the  nature  of  an  excise  tax,  the  right 
to  impose  which  includes  the  right  to  select 
the  subjects  upon  which  it  shall  be  imposed; 
and,  there  being  no  constitutional  provision 
that  such  a  tax  shall  be  imposed  upon  every 
Inheritance,  the  judgment  of  the  legislature 
that  it  is  in  the  public  interest  that  the  col- 
lateral inheritance  tax  shall  be  imposed  only 
upon  such  inheritances  as  exceed  five  hun- 
dred dollars  in  value  is  not  open  to  review. 
(Estate  of  Wllmerding,  117  Cal.  281.) 

Act  fixing  fee  on  filing  of  inventory  and 
appraisement  Is  a  tax  and  void.  See  ante, 
12. 


13.  Other  Statutes. 

County  Government  Act  giving  super- 
visors power  to  license  toll  roads  is  valid. 
See  Tolls,  1. 

Legislature  may  authorize  county  super- 
visors to  license  toll  road.    See  Tolls,  1. 

Statute  restricting  establishment  of  toll 
bridges  or  ferries  is  valid.    See  Ferries,  1. 

Olark  road  law  conflicts  with  county  gov- 
ernment bill  passed  same  day  and  is  void. 
See  Highways,  1. 

Statutes  authorizing  funding  of  debts  and 
issuing  bonds  on  two-thirds  vote  of  super- 
visors, validity  of.  See  Municipal  Corpora- 
tions, 34. 

Delegation  of  control  of  county  funds  is 
prohibited.    See  County  Clerk. 

Act  making  it  a  misdemeanor  to  defraud 
innkeeper  is  constitutional.  See  Criminal 
Law,  514,  515. 

Act  authorizing  sale  of  homestead  on  in- 
sanity of  either  spouse  is  valid.  See  Home- 
steads, VIII. 

Act  for  change  of  name  by  corporation  is 
not  unconstitutional.    See  Corporations,  6. 

Statute  relative  to  system  of  street  im- 
provement bonds  is  not  a  delegation  of  legis- 
lative power.    See  Streets,  59.  * 

Act  relative  to  system  of  street  improve- 
ment bonds  is  constitutional.  See  Streets, 
57,  58. 

Act  of  March  6,  1889,  for  opening  and  ex- 
tending streets  is  constitutional.  See  Streets, 
17. 

Statute  relating  to  assessment  of  railroads 
by  board  of  equalization  and  apportionment 
of  taxes  Is  valid.    See  Taxation,  17. 

Statute  relating  to  organization  of  high 
schools  is  not  void  as  delegating  legislative 
power.    See  Schools,  1. 

Section  of  code  limiting  liability  of  stock- 
holders was  not  inconsistent  with  constitu- 
tion.   See  Corporations,  34. 

Act  providing  penalty  against  directors  of 
mining  corporation  falling  to  post  notice  is 
valid.    See  Corporations,  112,  113. 

Act  imposing  penalty  on  directors  of  min- 
ing company  does  not  discriminate  in  favor 
of  foreign  corporations.  See  Constitutional 
Law,  113. 

Act  for  creation  of  trusts  for  benefit  of 
institutions  of  learning  is  valid.  See  Chari- 
table Uses. 

Act  giving  an  attachment  without  an  affi- 
davit is  not  void.    See  Animals,  2. 

Act  concerning  attachment  of  trespassing 
animals  is  valid.    See  Animals,  2. 

Act  allowing  depositions  at  preliminary 
examinations  on  trial  for  murder  is  valid. 
See  Criminal  Law,  443. 

Statute  conferring  discretion  to  permit 
jurors  to  separate  is  valid.  See  Jury  and 
Jurors,  51. 

Statute  providing  for  trial  of  disbarment 
proceedings  by  court  is  constitutional.  See 
Attorney  and  Client,  21. 

Legislature  cannot  authorize  sale  of  realty 
by  executor  solely  for  benefit  of  heir.  See 
Estates  of  Deceased  Persons,  113. 

Appropriation  by  legislature  for  expert  to 
board  of  examiners  is  constitutional.  See 
Board  of  Examiners,  1. 
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Provision  as  to  manner  of  appropriation 
of  money,  what  valid.    See  San  Diego,  2,  3. 

Act  establishing  state  aerlcultural  society 
is  valid.    See  Agricultural  Societies,  1. 

Amendment  of  1885  to  section  274  of  the 
Code  of  Civil  Procedure  was  void.  See 
Shorthand  Reporters,  2. 


CONSTITUTIONS. 
See  Constitutional  Law. 

Of  benefit  societies.    See  Benevolent  So- 
cieties, I. 


CONSTRUCTION. 

Absurdity,  construction  leading  to,  avoided. 
See  Stipulations,  2. 

Agent,  construction  of  contract  with.  See 
Agency,  III,  2,  a. 

Articles  of  copartnership,  construction  of. 
See  Partnership,  42  et  seq. 

Code  provisions  relating  to  injunctions, 
construction  of.    See  Injunctions,  I. 

Constitution,  construction  of,  as  to  juris- 
diction.   See  "Jurisdiction,  I. 

Constitutional  provision  relating  to  ap- 
peals, construction  of.    See  Appeals,  I. 

Constitutional  provision  relating  to  water 
rates,  construction  of.  See  Water  Com- 
panies, V,  2. 

Contract  for  sale  of  real  estate,  construc- 
tion of.    See  Vendor  and  Vendee. 

Contracts,  construction  of.  See  Contracts, 
II. 

Contract  to  supply  water,  construction  of. 
See  Water  Companies,  III. 

Contract,  whether  of  construction  or  sale. 
See  Mechanics'  Liens,  I,  1. 

Contract  for  services  by  corporation,  con- 
struction of.    See  Master  and  Servant,  52. 

Dam,  construction  of.  See  Water  Com- 
panies, II. 

Express  warranty,  construction  of.  See 
Warranties,  2. 

Election  laws,  construction  of.  See  Elec- 
tions. 

Findings,  construction  of.  See  Findings, 
IV. 

Grant,  construction  of,  and  attachment  of 
conditions.    See  Wharves,  4. 

Grant  by  state  is  to  be  construed  most 
favorably  to  state.    See  Oakland,  3. 

Guaranty,  construction  of.  See  Guaranty, 
I. 

Inconsistent  averment,  construction  of. 
See  Pleading  and  Practice,  21. 

Instructions,  construction  of.  See  In- 
structions, V. 

Irrigation  law,  construction  of.  See  Irri- 
gation Districts,  I. 

Judgments,  construction  of.  See  Judg- 
ments, VI. 

Libel,  construction  of.    See  Libel,  I. 

Ordinances,  construction  of.  See  Ordi- 
nances, III. 

Ordinance  requiring  licenses,  construction 
of.    See  Licenses,  12. 

Phrases  inconsistent  with  object  rejected. 
See  Stipulations,  2. 


Pleadings,  construction  of.  See  Plead- 
ing and  Practice,  I,  3. 

Policies,  construction  of.  See  Insurance* 
1,2. 

Provision  of  code  as  to  waiver  of  objec- 
tions to  offer  to  be  liberally  construed.  See 
Contracts,  26. 

Railroads,  construction  of.  See  Railroads, 
I. 

Statutes,  construction  of.  See  Statutes, 
III. 

Statute  relating  to  homesteads,  construc- 
tion of.    See  Homesteads,  I. 

Statute  changing  time,  construction  of. 
See  Appeals,  IV,  1. 

Statute  of  limitations,  construction  of.  See 
Statute  of  Limitations,  I. 

Stipulation,  construction  of.    See  Time,  5. 

Stipulation  and  order  following  Its  lan- 
guage construed  in  same  sense.  See  Stipu- 
lations, 2. 

Street  railroad,  liability  of  city  for  dam- 
ages in  construction  of.  See  Railroads, 
VIII,  1. 

Wills,  construction  of.    See  Wills,  VI. 

CONSTRUCTIVE  TRUSTS. 
See  Trusts  and  Trustees,  VII. 

CONSULS. 

Consular  privilege  is  no  defense  in  action 
to  determine  validity  of  reclamation  assess- 
ment. See  Swamp  and  Overflowed  Lands, 
39. 

1.  The  immunity  of  ambassadors  and  pub- 
lic ministers  from  suits  in  the  courts  of  the 
country  to  which  they  are  sent  Is  not  ex- 
tended by  any  principle  of  International  law 
to  consuls.  Their  liability  to  suit  within  the 
United  States  is  dependent  upon  the  con- 
stitution of  the  United  States  and  the  legis- 
lation of  Congress  thereunder.  (Wilcox  v. 
Luco,  118  Cal.  639.) 

2.  The  provision  of  section  2  of  article  III 
of  the  federal  constitution,  giving  to  the  su- 
preme court  of  the  United  States  ••original" 
jurisdiction  in  all  cases  affecting  consuls, 
does  not  make  that  jurisdiction  exclusive, 
nor  does  the  provision  extending  the  judicial 
power  of  the  United  States  to  "all  cases" 
arising  under  the  constitution  and  laws  of 
the  United  States  make  the  Jurisdiction  of 
the  federal  courts  necessarily  exclusive. 
(Wilcox  v.  Luco,  118  Cal.  639.) 

3.  Under  subdivision  8  of  section  711  of 
the  United  States  Revised  Statutes,  as 
originally  enacted,  the  United  States,  courts 
had  exclusive  jurisdiction  of  all  suits  or  pro- 
ceedings against  consuls.  But  by  the  act  of 
February  8,  1875,  such  section  was  amended 
by  striking  out  subdivision  8,  and  since  that 
amendment  the  state  courts  have  concurrent 
jurisdiction  of  such  actions  or  proceedings. 
(Wilcox  v.  Luco,  118  Cal.  639.) 

4.  A  consul  cannot  be  deprived  of  the 
benefit  of  the  provision  of  the  constitution 
extending  the  Judicial  power  of  the  United 
States  to  all  cases  in  which  he  is  affected, 
and  unless  there  is  some  law  by  which  he 
may  invoke  this  judicial  power  for  the  pur- 
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pose  either  of  removing  the  cause  into  the 
courts  of  the  United  States  before  judgment, 
or  to  review  the  judgment  of  the  state  court, 
a  state  court  can  have  no  jurisdiction  to 
entertain  an  action  in  which  he  is  a  defend- 
ant Such  law  is  found  in  section  709  of 
the  Revised  Statutes  of  the  United  States, 
providing  for  a  writ  of  error  to  the  supreme 
court  of  the  United  States  from  final  judg- 
ments of  the  state  courts  in  suits  where  is 
drawn  in  question  the  validity  of  a  statute 
or  of  an  authority  exercised  under  any  state, 
on  the  ground  of  their  being  repugnant  to 
the  constitution  ....  of  the  United  States. 
Under  this  section  a  consul  sued  in  a  state 
court,  in  addition  to  any  defense  he  may 
have  to  the  action,  may  claim  his  right 
under  the  constitution  to  have  the  matter 
determined  by  the  courts  of  the  United 
States,  and,  if  judgment  is  rendered  against 
him  in  the  state  court,  can  have  it  reviewed 
by  the  supreme  court  of  the  United  States, 
and  the  sufficiency  of  his  defense  deter- 
mined by  that  tribunal.  (Wilcox  v.  Luco, 
118  Cal.  639.) 

5.  Such  right,  however,  may  be  waived  by 
a  consul  sued  in  a  state  court,  either  Jby 
merely  pleading  his  defense  to  the  cause  of 
action  without  Invoking  this  provision  of  the 
constitution,  or  by  suffering  default;  and,  if 
so  waived,  he  cannot,  after  judgment  has 
been  rendered  against  him,  claim  the  right 
to  a  review  of  this  judgment  under  a  writ  of 
error  by  the  supreme  court  of  the  United 
States.    (Wilcox  v.  Luco,  118  Cal.  639.) 


CONTEMPORANEOUS    AGREEMENTS. 

See  Growing  Crops,  7. 
Breach  of.    See  Growing  Crops,  6. 

CONTEMPORANEOUS    CONSTRUCTION. 

See  Appeals,  7. 
Of  statute.    See  Statutes,  9. 

CONTEMPORANEOUS     TRANSACTIONS. 


What  are.    See  Fraudulent  Conveyances, 


15. 


CONTEMPT. 


Alimony,  contempt  proceedings  on  allow- 
ance of.    See  Marriage  and  Divorce,  II,  5,  d. 

Refusal  to  pay  alimony.  See  Husband 
and  Wife,  161. 

Enforcing  decree  requiring  payment  of 
maintenance.    See  Husband  and  Wife,  13. 

Violation  of  injunction  restraining  trans- 
fer of  property.    See  Husband  and  Wife,  16. 

Order  restoring  property  distributed  and 
punishing  one  for  contempt  will  be  annulled. 
See  Estates  of  Deceased  Persons,  150. 

Warden  of  state  prison  deferring  execu1 
tion  pending  appeal  to  supreme  court  of 
United  States  is  not  in  contempt.  See  Ap- 
peals, 444. 

Refusal  to  answer  before  senate  investi- 
gating committee.    See  Legislature. 


Treasurer  refusing  to  obey  order  to  pay 
reporter  is  not  punishable  for  contempt. 
See  Shorthand  Reporters,  3. 

Statute  authorizing  striking  out  pleading 
for  refusal  to  answer  without  notice  is  void. 
See  Constitutional  Law,  23. 

Failure  to  answer  citation  as  to  property. 
See  Bankruptcy  and  Insolvency,  20. 

What  punishment  proper  for  'failure  to 
answer.  See  Bankruptcy  and  Insolvency, 
20. 

Release  on  habeas  corpus.  See  Habeas 
Corpus,  3,  4. 

Appealability  of  orders  in  contempt.  See 
Appeals,  II,  3. 

Party  cannot  be  punished  for  contempt 
pending  appeal.    See  Appeals,  198. 

1.  It  is  not  proper  practice  for  a  court  to 
command  a  person  not  to  commit  a  con- 
tempt of  court  though  the  court  has  ample 
power  to  protect  itself  in  the  administration 
of  justice  after  a  contempt  has  been  com- 
mitted. (Dalley  v.  Superior  Court,  112  Cal. 
94.) 

2.  It  is  not  reversible  error  to  refuse  ap- 
plications of  the  defendant  for  contempt 
proceedings  against  certain  newspaper  edi- 
tors because  of  their  publications  relative  to 
the  trial;  but  the  power  to  punish  for  con- 
tempt is  vested  in  the  court  for  its  own  pro- 
tection, and  it  may  punish  as  a  contempt 
any  publication  during  the  course  of  a  trial 
which  reflects  on  the  court,  or  assails  the 
litigants,  or  seeks  to  intimidate  witnesses, 
or  spreads  before  the  jury  an  opinion  on  the 
merits  of  the  controversy,  or  threatens  them 
with  public  odium,  or  attempts  to  dictate 
the  decision,  or  in  any  improper  way  en- 
deavors to  influence  the  determination;  and 
whether  to  issue  contempt  proceedings  or 
not  lies  in  every  instance  in  the  sound  dis- 
cretion of  the  court,  and  the  litigant  has  no 
direct  appeal  from  the  action  of  the  judge 
in  dealing  with  the  matter,  but  if,  owing  to 
the  failure  of  the  court  to  proceed  against 
the  editors,  the  defendant  has  failed  to  ob- 
tain a  fair  and  impartial  trial,  he  may  raise 
the  question  for  review  by  a  proper  showing 
upon  his  motion  for  new  trial.  (People  v. 
Durrant,  116  Cal.  179.) 

3.  The  publication  of  the  truth  as  to  legal 
proceedings  or  the  criticism  of  a  judge,  if 
made  only  in  response  to  an  unjust  charge 
upon  the  veracity  of  the  publisher,  and  with- 
out intent  improperly  to  influence  the  pro- 
ceedings of  the  court,  does  not  constitute  a 
contempt  of  court.  (McClatchy  v.  Superior 
Court,  119  Cal.  413.) 

4.  Where  a  charge  of  contempt  of  court 
against  a  publisher  of  a  newspaper  alleged 
the  making  of  publications  therein,  which 
were  "false,  scandalous,  and  defamatory," 
and  "intended  to  degrade  the  said  court,  and 
excite  public  prejudice  and  odium  against  it, 
and  were  unlawful  interferences  with  the 
proceedings  of  the  court,"  and  it  appeared 
that  an  account  of  testimony  given  in  a 
pending  cause  was  published  therein,  and 
that  the  judge,  upon  his  attention  being 
called  thereto  by  an  attorney  in  the  cause, 
stated  from  the  bench  that  it  was  a  grossly 
false  and  fabricated  statement,  whereupon 
the  newspaper  reasserted  the  truth  of  the 
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account  and  declared  that  the  attorney  and 
judge  knew  it  was  correct,  and  severely 
criticised  the  judge,  and  expressed  contempt 
for  him  for  approving  "the  unmitigated 
falsehood  of  an  attorney";  and  where  the 
defense  to  the  charge  of  contempt  of  court 
was  that  the  publications  were  in  fact  true, 
and  not  made  with  any  wrongful  intent,  and 
that  the  personal  references  to  the  judge 
were  merely  in  response  to  his  aspersions  in 
characterizing  the  statements  in  the  news- 
paper as  false  and  fabricated,  when  they 
were  in  fact  true,  and  tnat  such  references 
were  not  made  with  purpose  of  interfering 
with  the  administration  of  justice;  and 
where  the  publications  were  admitted  to 
have  been  made,  and  the  only  testimony  in 
support  of  the  charge  was  that  of  the  court 
reporter,  to  the  effect  that  the  matter  pub- 
lished did  not  correspond  with  his  notes  of 
the  evidence,  and  that  prior  to  the  second 
publication  he  had  furnished  to  the  pub- 
lisher a  correct  transcript  of  his  notes;  and 
the  judge  refused  to  permit  the  publisher  to 
introduce  evidence  to  prove  the  truth  of  the 
account  of  evidence  published,  held,  that  an 
order  adjudging  him  guilty  of  contempt  of 
court  was  in  excess  of  jurisdiction,  and 
should  be  annulled  upon  certiorari.  (Mc- 
Clatchy  v.  Superior  Court,  119  Cal.  413.) 

5.  The  court  may  punish  a  witness  for 
past  contempt  for  refusing  to  answer  ques- 
tions at  a  trial,  under  section  1218  of  the 
Code  of  Civil  Procedure,  but  cannot  indefi- 
nitely imprison  the  witness  for  such  re- 
fusal until  he  shall  have  answered  the  ques- 
tions, under  section  1219  of  that  code,  ex- 
cepting while  it  is  within  the  power  of  the 
witness  to  testify  at  that  trial.  (Ex  parte 
Overend,  122  Cal.  201.) 

6.  Where  it  appears  that  it  is  no  longer 
possible  for  a  witness,  who  was  committed 
until  he  should  answer  questions  put  to  him 
upon  a  trial,  to  purge  his  alleged  contempt 
by  answering,  by  reason  of  the  discharge  of 
the  jury,  and  discontinuance  of  the  trial,  at 
which  he  was  called  as  a  witness,  and  that 
the  period  of  his  punishment  for  his  past 
contempt  has  expired,  he  will  be  discharged 
from  custody  upon  habeas  corpus.  (Ex 
parte  Overend,  122  Cal.  201.) 

7.  The  judgment  and  orders  of  the  court 
or  judge,  made  in  cases  of  contempt,  are 
final  and  conclusive;  and,  as  a  general  rule, 
there  is  no  appeal  from  a  judgment  or  order 
adjudging  one  guilty  of  contempt;  and, 
where  a  coroner  has  adjudged  a  person 
guilty  of  contempt  in  disobeying  a  subpoena 
to  appear  at  an  inquest  as  a  witness,  an 
order  thereupon  made  by  the  presiding  judge 
of  the  superior  court  that  such  person  be 
imprisoned  until  he  should  testify  before 
said  coroner  as  directed  by  the  latter  is  not 
appealable,  whether  such  order  be  viewed 
as  within  the  general  category  of  contempts, 
or  as  punishment  for  a  misdemeanor,  and  an 
appeal  therefrom  will  be  dismissed.  (People 
v.  Kuhlman,  118  Cal.  140.) 

8.  The  question  whether  the  superior  court 
had  jurisdiction  to  make  the  order  appealed 
from  cannot  affect  the  invalidity  of  an  ap- 
peal therefrom;  and,  if  appellant  is  im- 
prisoned unlawfully,  he  must  pursue  some 


remedy  other  than  appeal.    (People  v.  Kuhl- 
man, 118  Cal.  140.) 

CONTEST. 
See  Elections,  VII. 

Account,  contest  of.  See  Executors  and 
Administrators,  VIII,  6. 

On  purchase  of  public  lands.  See  Public 
Lands,  VI. 

Probate  of  will,  contest  of.  See  Wills,  V, 
3. 

CONTINGENT  DEVISES. 
See  Wills,  VI,  5. 

CONTINGENT  FEE. 

Agreement  to  influence  action  of  secretary 
of  interior  on  contingent  fee.  See  Contracts, 
III,  6. 

CONTINUANCE. 

Motion  for  Is  addressed  to  discretion.  See 
Jury  and  Jurors,  65. 

Absence  of  counsel  at  fixing  of  time  of 
execution,  when  not  error  to  refuse  con- 
tinuance.   See  Criminal  Law,  505. 

Action  by  assignee  of  building  contract 
should  be  continued  pending  trial  of  suits 
to  foreclose  liens.    See  Mechanics'  Liens,  82. 

Adjournment  of  election  contests,  power 
of  court.    See  Elections,  31. 

Refusal  of  continuance  to  procure  evi- 
dence which  is  valueless  is  proper.  See 
Criminal  Law,  386. 

Presumption  of.    See  Presumptions. 

1.  Affidavits  for  a  continuance  of  a  crim- 
inal cause,  for  the  absence  of  material  wit- 
nesses for  the  defendant,  which  merely 
show  an  unsuccessful  search  for  the  wit- 
nesses, and  do  not  name  the  whereabouts 
of  any  of  them,  except  one  who  was  stated 
upon  information  and  belief  to  be  some- 
where in  Mexico,  and  do  not  show  that  the 
attendance  of  any  one  of  them  would  or 
could  be  procured  within  any  reasonable 
time,  are  not  sufficient  to  establish  an  abuse 
of  the  discretion  of  the  court  in  denying  the 
motion.    (People  v.  Wade,  118  Cal.  672.) 

2.  It  is  not  error  to  refuse  a  continuance  on 
account  of  the  absence  of  witnesses,  where 
the  opposite  party  makes  the  admission  as  to 
the  evidence  of  the  witnesses  which  is  con- 
templated by  section  595  of  the  Code  of  Civil 
Procedure,  under  which  the  affidavit  con- 
taining all  that  it  was  proposed  to  prove  by 
the  witnesses  was  admitted  in  evidence  at 
the  trial  upon  the  offer  of  the  moving  party. 
(Loftus  v.  Fischer,  113  Cal.  286.) 

3.  An  application  for  the  continuance  of 
the  trial  of  a  defendant  accused  of  felony, 
upon  the  ground  of  the  absence  of  material 
witnesses,  is  properly  refused  where  nearly 
one  year  had  elapsed  between  the  date  of 
the  indictment  and  the  date  of  the  trial,  and 
their  importance  was  known  during  all  this 
period  to  the  defendant  and  to  his  counsel, 
and  the  prosecuting  officers  were,  during  the 
same  period,  making  diligent  search  for 
them,  and  there  was  no  reasonable  cause  to 
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believe  that  farther  postponement  would  se- 
cure their  attendance.  (People  v.  Banders, 
114  CaL  216.) 

4.  The  court  may  properly  refuse  to  grant 
a  continuance  of  the  trial  for  absence  of  a 
witness,  for  want  of  a  showing  of  diligence, 
where  it  appears  by  implication  from  the 
affidavit  in  support  thereof  that  he  had 
known  the  address  of  the  witness  some  six 
weeks  or  two  months  before  the  trial,  and 
knew  it  when  the  cause  was  set  for  trial, 
more  than  two  months  previous,  and  where 
it  does  not  appear  that  the  defendant  made 
any  effort  to  secure  the  testimony  of  the  ab- 
sent witness.  (Tompkins  v.  Montgomery, 
123  Cal.  219.) 

5.  A  continuance  on  the  ground  of  the  ab- 
sence of  witnesses  for  the  defendant  is  prop- 
erly refused,  where  the  affidavits  therefor 
do  not  show  that  the  defendant  has  used 
any  diligence  to  secure  their  attendance,  or 
that  their  attendance  could  be  procured  at 
a  subsequent  day,  If  the  continuance  had 
been  granted.  (People  v.  Winters,  125  Cal. 
325.) 

6.  Where  the  prosecuting  witness,  a  large, 
strong  girl  of  fourteen  years  of  age,  claimed 
that  the  rape  was  committed  while  she  was 
sleeping  with  the  wife  of  the  defendant,  if 
the  defendant  had  applied  for  a  continuance 
on  the  ground  of  the  illness  of  his  wife  and 
her  inability  to  attend  the  trial,  before  the 
jury  was  impaneled  to  try  the  case,  the  con- 
tinuance should  have  been  granted;  but 
where  the  defendant  delayed  such  applica- 
tion until  after  the  jury  was  impaneled,  and 
then  asked  for  a  continuance  of  two  months, 
the  court  was  justified  in  refusing  the  con- 
tinuance.   (People  v.  Logan,  123  Cal.  414.) 

7.  It  is  an  abuse  of  discretion  to  refuse  to 
grant  a  first  continuance,  upon  motion  of  the 
defendant,  based  on  his  affidavit  that  his 
wife  was  under  subpoena,  and  was  a  ma- 
terial witness  by  whom  he  could  prove  of 
her  own  knowledge  that  defendant  did  not 
commit  or  participate  in  the  alleged  offense, 
and  that  he  had  no  knowledge  of  it  until 
after  it  had  been  perpetrated,  and  that  she 
was  the  only  person  by  whom  he  could 
prove  any  of  these  facts,  that  she  was  taken 
ill  two  or  three  days  before  the  trial,  and 
that  he  could  not  safely  proceed  in  her  ab- 
sence, and  that  in  a  month  she  would  be 
able  to  attend,  accompanied  by  the  certifi- 
cate of  two  physicians  in  corroboration,  and 
by  the  oath  of  defendant's  counsel  that  she 
would  give  the  testimony  outlined  by  the  de- 
fendant.   (People  v.  Plyler,  121  Cal.  160.) 

8.  The  error  of  the  court  in  refusing  fo 
grant  the  continuance  was  not  cured  by  rea- 
son of  facts  occurring  at  the  trial,  during 
which  the  district  attorney  stated  that  the 
wife  of  the  defendant  was  no  longer  ill,  and 
that  she  was  about  the  streets,  to  which 
counsel  for  defense  answered  that  she  was 
too  ill  to  be  produced  In  court,  and  the  judge 
expressed  a  willingness  to  Issue  an  attach- 
ment for  the  witness  at  the  request  of  either 
party,  neither  of  whom  requested  such  at- 
tachment   (People  v.  Plyler,  121  Cal.  100.) 

ft.  Where  seventeen  days'  time  was  al- 
lowed to  a  defendant  under  indictment,  in 
which  to  prepare  for  trial,  and  no  exception 


was  taken  to  an  order  refusing  his  request 
for  thirty  days'  time  for  preparation,  and 
defendant  went  to  trial  without  objection 
that  he  was  then  unprepared  for  trial,  or 
applying  for  a  further  continuance,  it  must 
be  conclusively  presumed  upon  appeal  that 
he  was  then  ready  for  trial;  and,  where 
nothing  appears  in  the  record  to  show  that 
he  was  prejudiced  by  the  refusal  of  a  longer 
time,  no  error  is  shown  under  the  circum- 
stances, and  no  violation  appears  of  defend- 
ant's right  to  a  reasonable  opportunity  to 
prepare  for  his  trial.  (People  v.  Winthrop, 
118  Cal.  85.) 

10.  The  court  has  the  right  to  impose 
costs,  other  than  those  properly  taxable,  as 
a  condition  for  postponing  the  trial,  and  to 
proceed  therewith  upon  the  refusal  of  the 
party  applying  for  the  postponement  to  com- 
ply therewith.  (Pomeroy  v.  Bell,  118  Cal. 
685.) 

CONTRACTORS. 

Original.    See  Mechanics'  Liens,  II. 
Subcontractors.    See  Mechanics'  Liens,  III. 
Bonds  of.    See  Mechanics'  Liens,  XII. 
Independent.     See    Master   and    Servant, 
III. 

CONTRACTS. 

I.  Execution  of. 

1.  Place  of. 

2.  Execution  in  Duplicate. 

3.  Merger  of  Prior   Oral   and  Writ- 

ten Stipulations  in. 

4.  Consideration  for. 

5.  Implied  Contracts. 

II.  Construction  of. 

III.  Validity  of. 

1.  Presumption   is   against   Invalid- 

ity. 

2.  Agreement  to  Procure  Signature 

of  Wife. 

3.  Marriage  Brokerage  Contracts. 

4.  Monopolies;        Combinations      to 

Control  Business  or  Trade. 

6.  Where  Statute  Provides  Penalty; 

Violation  of  Internal  Revenue 
Laws;  Letting  Apartments  for 
Prostitution. 

6.  Agreement    to    Influence    Public 

Official;  Miscellaneous  Con- 
tracts. 

7.  Rights  of   Parties   under  Illegal 

Contracts. 

IV.  Performance. 

1.  Time  of;  Offer  of;  Breach  of  Con- 

tract; Herein  of  Failure  to  Pay 
Installments  Due  on. 

2.  Where  Contract  in  Alternative. 

3.  Acceptance. 

4.  Duty   on   Abandonment   of   Con- 

tract. 
V.  Actions  on. 
VI.  Modification  of. 

VII.  One  Claiming  Benefit  Must  Bear  Bur- 
den, 
vm.  Rights  under  Particular  Agreements.* 


*BJghta  under  particular  contracts.  See,  also,  par- 
ticular title. 
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CONTRACTS,  I,  1-3. 


1.  Where  Tripartite  Agreement  Exe- 

cuted. 

2.  Rights    of    Parties    where    Sub- 

contract by  Contractor. 

3.  Agreement  to  Make  Conveyance 

in  Lieu  of  Proposed  Will 

4.  Contract    to    Construct    Cement 

Bulkhead  with  Guaranty. 

5.  Contract  to  Pay  Money  to  Attor- 

ney on  Determination  of  Heir- 
ship. 

6.  Contract  with   Milling   Company 

for  Yielding  of  Certain  Percent- 
age on  Ores  Reduced. 

Agreements  to  make  wills.    See  Wills,  II. 

Assignment  of.  See  Assignment  of  Con- 
tracts. 

Building  contracts.  See  Building  Con- 
tracts. 

Corporations,  contracts  of.  See  Corpora- 
tions, VII,  1. 

Exceptions  in  contract  for  sale  of  real  es- 
tate.   See  Vendor  and  Vendee,  I. 

City,  contracts  of.  See  Municipal  Cor- 
porations, IV. 

Defective  execution  not  aided  when.  See 
Municipal  Corporations,  52. 

Execution  of  contract  of  guaranty.  See 
Guaranty,  II. 

Form  of  contract  by  agent  See  Agency, 
IV,  1. 

Guaranty  on.    See  Guaranty. 

Laws  violating  obligations  of.  See  Con- 
stitutional Law,  III,  6. 

Necessity  of  writing.  See  Statute  of 
Frauds. 

Novation.    See  Novation. 

Penalty  or  liquidated  damages,  what  not 
See  Vendor  and  Vendee,  VIII. 

Possession  of  policy  as  evidence  of  sub- 
sisting contract.    See  Insurance,  1. 

Ratification  of  contract  of  sale  by  third 
person.    See  Mexican  Lands,  4-6. 

Reformation  of.  See  Reformation  of  Con- 
tracts. 

Rescission  of.  See  Rescission  of  Con- 
tracts. 

Resolution  is  not  a  written  instrument. 
See  Statute  of  Limitations,  10. 

Restraint  of  trade.  See  Restraint  of 
Trade. 

Street  contracts.    See  Streets,  X,  1. 

Usages.    See  Usages. 

Writing,  reduction  of  contract  to  and  sign- 
ing of.    See  Building  Contracts,  6. 

I.  Execution  of. 

1.    Place  of. 

1.  Where  the  corporation  has  an  agency 
in  the  county  where  the  land  is  situated, 
and  the  contract,  after  having  been  signed 
by  plaintiff  in  such  county,  was  forwarded 
by  the  agent  of  the  corporation  to  the  cor- 
poration at  Its  principal  place  of  business, 
and  was  there  signed  on  behalf  of  the  cor- 
poration, and  by  it  returned  to  such  agent, 
who  finally  delivered  it  to  plaintiff,  the  con- 
tract must  be  deemed  to  have  been  executed 
in  the  county  where  the  land  is  situated,  the 
execution    thereof    being    incomplete    until 


such  delivery,  and  the  place  of  delivery,  be- 
ing the  place  where  the  last  act  is  performed 
which  is  necessary  to  render  the  contract 
obligatory,  is  the  place  where  the  contract 
is  made.  (Ivey  v.  Kern  Co.  Land  Co.,  115 
Cal.  196.) 

2.  Where  the  plaintiff,  as  purchaser  of  the 
land,  was  directed  to  make  his  payment  to 
the  agent  of  the  corporation  in  the  county 
where  the  land  was  situated,  upon  full  pay- 
ment being  made  there,  the  plaintiff  was 
entitled  to  have  delivered  to  him  at  that 
place,  and  at  the  time  of  full  payment  a 
conveyance  of  the  land,  and  the  contract  to 
convey  must  be  deemed  to  have  been  broken 
in  that  county.  (Ivey  v.  Kern  Co.  Land  Co., 
115  Cal.  I960 

2.  Execution  in  Duplicate. 

3.  A  contract  to  convey  land  executed  in 
duplicate  is  in  effect  one  instrument,  which 
does  not  take  effect  until  one  of  the  dupli- 
cates is  finally  delivered  to  the  party  to 
whom  the  land  is  to  be  conveyed.  (Ivey  v. 
Kern  Co.  Land  Co.,  115  Cal.  106.) 

3.  Merger  of  Prior  Oral  and  Written  Stipu- 
lations in. 

Parol  evidence  to  affect  written  instru- 
ments.   See  Evidence,  VI. 

Presumption  that  whole  contract  reduced 
to  writing.    See  Evidence,  70. 

Written  contract  prevails  over  prior  nego- 
tiations.   See  Reformation  of  Contracts,  7. 

Parol  contemporaneous  agreements.  See 
Growing  Crops,  7. 

Mortgage  lien  cannot  be  changed  or  ex- 
tended by  parol.    See  Mortgages,  27. 

Parol  evidence  to  show  the  consideration. 
See  Evidence,  67. 

Evidence  of  understandings  of  witness  to 
a  contract  is  inadmissible.  See  Corpora- 
tions, 42. 

4.  A  written  contract  for  a  street  improve- 
ment merges  all  oral  negotiations  between 
the  contracting  parties,  and  parol  evidence 
is  not  admissible  to  vary  the  price  agreed 
upon  for  the  wock.  (McDonald  v.  Poole,  113 
Cal.  437.) 

5.  Where  a  notice  published  by  order  of 
the  board  of  supervisors  in  advertising  for 
proposals  to  lease  school  lots  provided  that 
all  improvements  on  the  lots,  unless  pur- 
chased or  paid  for  by  the  city  and  county, 
should  be  removed  at  the  expiration  of  the 
lease  by  the  owners  thereof,  etc.,  but  no 
such  provision  was  inserted  in  the  leases  au- 
thorized to  be  executed  by  the  mayor,  such 
provision  does  not  form  part  of  the  lease, 
and  the  rights  of  the  parties  must  be  meas- 
ured alone  by  the  terms  of  the  lease. 
(Board  of  Education  etc.  v.  Grant  118  Cal. 
39.) 

6.  Preliminary  negotiations  leading  up  to 
a  lease,  and  not  embodied  in  it,  constitute 
no  part  of  the  final  binding  contracts  of  the 
parties,  and  the  legal  effect  of  the  lease 
cannot  be  changed  by  reference  to  such  pre- 
liminary negotiations,  in  the  absence  of  a 
charge  of  fraud  or  mistake.  (Board  of 
Education  etc.  v.  Grant  118  Cal.  39.) 
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7.  An  oral  agreement  made  between  plain- 
tiff and  defendants  that  plaintiff  should  use 
his  services  in  obtaining  the  renewal  of  a 
ten-year  lease,  which  was  about  to  expire, 
in  consideration  of  a  monthly  payment  to  be 
made  to  plaintiff  during  the  renewed  term, 
the  desire  being  expressed  for  a  new  lease 
of  ten  years,  is  merged  in  a  written  contract 
to  pay  such  compensation  for  a  shorter  term 
of  three  years,  which  was  entered  into  prior 
to  the  delivery  of  a  new  lease  therefor, 
which  had  been  executed  by  the  lessor  and 
placed  in  the  possession  of  plaintiff,  and 
which  he  was  under  no  obligation  to  deliver, 
unless  such  written  contract  was  made;  and 
the  essential  act  of  the  delivery  of  the  lease 
remaining  to  be  performed  when  the  writ- 
ten contract  was  entered  into,  his  entire  ser- 
vice in  procuring  a  new  lease,  which  was 
one  transaction,  must  be  deemed  to  have 
been  made  under  the  written  contract,  and 
defendants  are  estopped  by  such  contract 
from  objecting  that  the  services  wer.e  ren- 
dered under  a  different  oral  agreement,  and 
that  plaintiff  could  only  recover  upon  a 
quantum  meruit,  and  not  under  the  written 
contract,  and  from  objecting  that  the  lease 
delivered  to  and  accepted  by  them  was  not 
In  accordance  with  the  terms  of  the  con- 
tract   (Ryer  v.  Oesting,  119  Cal.  564.) 

4.  Consideration  for. 

Adequacy  of  consideration.  See  Mort- 
gages, 172,  XVIII,  11,  e. 

Consideration,  presumption  of.  See  Pos- 
session. 

Consideration  for  trust.  See  Trusts  and 
Trustees,  II,  1. 

Subscription,  consideration  for.  See  Sub- 
scription, 1. 

Consideration  for  guaranty.  See  Guar- 
anty, III. 

Sufficiency  of  consideration.  See  Fraudu- 
lent Conveyances,  II,  2. 

Consideration  for  agreement  to  make  loan, 
what  sufficient.    See  Loans. 

Forbearance  is  not  a  valuable  considera- 
tion.   See  Mortgages,  60. 

Agreement  to  furnish  water  as  considera- 
tion for  note,  independent  agreement.  See 
Bills  and  Notes,  46. 

Promise  to  waive  defects  in  consideration 
of  additional  work  is  based  on  sufficient  con- 
sideration.   See  Streets,  86. 

Real  consideration,  party  to  contract  held 
to,  when.    See  Attorney  and  Client,  34. 

Uncertainty  in  location  of  boundary  is 
sufficient  consideration  for  agreement  as  to. 
See  Boundaries,  2. 

Contract  against  public  policy  cannot  be 
consideration  for  note.  See  Bills  and  Notes, 
2. 

Subsequent  promise  by  mortgagee  to  pay 
debt  is  without  consideration.  See  Mort- 
gages, 60. 

Parol  agreement  to  pay  more  than  obliga- 
tion called  for  is  not  binding.  See  Mort- 
gages, 27. 

Promise,  when  is  without  consideration 
and  not  binding.    See  Intervention,  3. 

Contract  without  consideration  will  not 
be  enforced.    See  Specific  Performance,  5. 


5.  Implied  Contracts. 

See    cross-references    under   Implied   Con- 
tracts. 

Implied  promises.    See  Assumpsit. 

Agreement  to  account  stated  may  be  im- 
plied.   See  Accounts,  7. 

Attachment  in  cases  of.  See  Attachments, 
13,  14. 

Implied  contract,  right  of  officer  to  re- 
cover on.    See  Offices  and  Officers,  17. 


II.  Construction  of. 

Construction  of  contract  to  supply  water. 
See  Water  Companies,  III. 

Contract  to  give  adjoining  owners  right  to 
water  through  ditch  certain  days  a  week, 
construction  of  and  rights  under.  See 
Watercourses,  VI,  3. 

Construction  of  contract  for  sale  of  real 
estate.    See  Vendor  and  Vendee,  I. 

Agreement  to  pay  and  performance, 
whether  dependent  covenants.  See  Vendor 
and  Vendee,  VI,  1. 

Construction  of  contract  with  agent  See 
Agency,  III,  2,  a, 

Severable.    See  Sales,  III. 

Two  contracts  are  to  be  construed  as  one, 
when.    See  Partnership,  14. 

Law  of  another  state  becomes  part  of  con- 
tract, when.    See  Insurance,  18. 

Statute  is  not  part  of  contract  See  In- 
surance, 60.  , 

Contract  construed  in  view  of  surround- 
ing facts.    See  Growing  Crops,  4. 

Clauses  in  contract  must  receive  reason- 
able construction.    See  Growing  Crops,  5. 

Reasonable  construction,  contract  exempt- 
ing carrier  must  receive.  See  Common  Car- 
riers, 8. 

To  be  so  construed  as  to  effectuate  intent 
See  Growing  Crops,  5. 

Presumption  that  executed  contract  ex- 
pressed intention.    See  Mistake,  9. 

Purpose  of  instrument  is  a  question  of 
fact.    See  Mortgages,  3. 

Court  looks  not  at  form  of  instrument,  but 
at  its  real  character.    See  Mortgages,  2. 

Executory  does  not  vest  any  interest  See 
Mistake,  9. 

Advances,  payment  of,  are  condition  pre- 
cedent.   See  Growing  Crops,  7. 

Acquiescence  in  contract,  effect  of,  in  con- 
struction of  it.    See  Watercourses,  34. 

Temporary  acquiescence,  effect  of,  on 
rights  under  contract.    See  Watercourses,  37. 

Practical  construction  of  contract  by  par- 
ties to  it,  effect  of.  See  Watercourses,  32  et 
seq. 

Admissibility  of  practice  of  parties  under 
contract  to  interpret  contract.  See  Irriga- 
tion Companies,  4. 

Admissibility  of  usage  to  interpret  con- 
tract   See  Irrigation  Companies,  4  et  seq. 

8.  A  contract  must  be  construed,  with  ref- 
erence to  the  subject  matter,  to  the  circum- 
stances under  which  it  was  made,  and  to  the 
evident  intention  of  the  parties,  as  made  ap- 
parent by  all  the  subject  matter  and  circum- 
stances.   (Shoemaker  v.  Acker,  116  Cal.  239.) 

9.  No  clause  in  a  contract  in  terms  locat- 
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ing  the  title  to  the  property  forming  the  sub- 
ject matter  of  the  contract  in  one  of  the  par- 
ties is  controlling  upon  a  court,  as  against 
the  provisions  of  the  contract,  taken  as  a 
whole,  locating  the  title  in  the  other  party, 
nor.  is  there  anything  in  the  name  given  to  a 
contract  which  can  bind  or  control' the  court; 
but  the  true  construction  of  the  contract  is 
to  be  determined  by  the  legal  effect  of  it  con- 
sidered as  a  whole,  in  view  of  the  ruling  in- 
tention of  the  parties,  gathered  from  all  the 
language  used.  (Stockton  Sav.  etc.  Soc.  v. 
Purvis,  112  Cal.  236.) 

10.  An  agreement  by  one  party  in  consid- 
eration of  the  purchase  of  land  and  the  fur- 
nishing of  means  for  its  improvement  by  an- 
other, and  of  a  share  in  the  profits,  to  "de- 
vote his  whole  time  and  attention  to  the 
management,  care,  cultivation,  and  improve- 
ment of  said  land,  and  the  sale  of  said  land 
and  products  thereof,"  is  not  to  be  construed 
as  requiring  that  the  manager  should  posi- 
tively remain  on  the  land  all  of  the  time,  and 
is  not  broken  by  occasional  short  absences 
from  Saturday  afternoon  to  Monday  noon, 
where  it  appears  that  the  manager  faith- 
fully managed,  cared  for,  cultivated,  and 
improved  the  land,  and  attended  to  sales  and 
products  thereof,  and  only  absented  himself 
when  his  actual  presence  was  unnecessary, 
and  that  his  short  absences  did  not  result  in 
any  loss  or  injury,  or  constitute  any  defect 
in  management;  and  such  immaterial  ab- 
sences cannot  justify  the  other  party  in  elect- 
ing to  annul  the  contract,  or  to  prevent  its 
further  execution  on  the  part  of  the  mana- 
ger, but  the  manager  is  justified  in  treating 
the  contract  as  rescinded  by  such  preven- 
tion, and  may  at  once  maintain  an  action 
for  damages  for  its  breach  by  the  other 
party,  and  recover  the  entire  damages  re- 
sulting therefrom.  (Shoemaker  v.  Acker, 
116  Cal.  239.) 

III.  Validity  of. 

1.  Presumption  is  against  Invalidity. 

Presumption  of  validity  of  contract.  See 
Appeals,  XI,  14,  j. 

11.  Parties  are  to  be  given  the  widest  lat- 
itude to  make  contracts  with  reference  to 
their  private  interests,  and  the  invalidity  of 
such  contracts  is  never  to  be  Inferred,  but 
must  be  clearly  made  to  appear,  and  the 
court  is  not  at  liberty  to  Indulge  in  Infer- 
ences which  restrict  the  parties  in  their 
right  to  combine  their  interests.  (Herrlman 
v.  Menzies,  115  Cal.  16.) 

Presumption  is  in  favor  of  validity  of  con- 
tract.   See  post,  24. 

2.  Agreement  to  Procure  Signature  of  Wife. 

12.  Section  3390  of  the  Civil  Code,  provid- 
ing that  an  agreement  "to  perform  an  act 
which  the  party  has  not  the  power  lawfully 
to  perform,"  and  an  agreement  "to  procure 
the  act  or  consent  of  the  wife  of  the  contract- 
ing party,  or  of  any  third  person,"  has  no 
application  to  a  case  where  the  wife,  though 
she  could  not  be  compelled  in  the  first  in- 
stance to  carry  out  the  terms  of  the  agree- 


ment made  by  her  husband,  has  accepted  a 
conveyance  which  is  the  consideration  of 
the  agreement,  and  retained  its  benefits. 
(Simons  v.  Bedell,  122  Cal.  341.) 


3.  Marriage  Brokerage  Contracts. 

13.  A  marriage  brokerage  contract  is  in- 
valid as  being  contrary  to  public  policy,  and 
services  rendered  under  such  a  contract  are 
without  legal  consideration,  and  are  incapa- 
ble of  forming  the  foundation  of  an  action 
for  their  recovery.  (Morrison  v.  Rogers,  115 
Cal.  252.) 

14.  There  is  no  difference  in  principle  be- 
tween services  rendered  under  a  contract  to 
promote  the  carrying  out  of  an  existing 
agreement  of  marriage,  and  those  rendered 
for  the  purpose  of  inducing  another  to  mar- 
ry a  person  not  previously  known.  (Morri- 
son v.  Rogers,  115  Cal.  252.) 


4.  Monopolies;  Combinations  to  Control  Busi- 
ness or  Trade. 

Public  policy,  agreement  to  combine 
stock  for  voting  purposes  is  not  against. 
See  Corporations,  26,  27. 

15.  A  monopoly  exists  where  all  or  nearly 
all  of  an  article  of  trade  or  commerce  within 
a  community  or  district  is  brought  within 
the  hands  of  one  man  or  set  of  men,  so  as 
to  practically  bring  the  handling  or  produc- 
tion of  the  commodity  or  thing  within  such 
single  control,  to  the  exclusion  of  competi- 
tion or  free  traffic  therein,  and  anything 
else  than  this  is  not  a  monopoly.  (Herrlman 
v.  Menzies,  115  Cal.  16.) 

16.  An  agreement,  the  purpose  or  effect 
of  which  is  to  create  a  monopoly,  is  unlaw- 
ful, if  it  relate  to  some  staple  commodity  or 
thing  of  general  requirement  or  necessity, 
and  not  something  of  mere  luxury  or  con- 
venience. (Herrlman  v.  Menzies,  115  Cal 
16.) 

17.  Combinations  between  individuals  or 
firms  for  the  regulation  of  prices  and  of  com- 
petition in  business  are  not  monopolies  and 
are  not  unlawful  as  in  restraint  of  trade,  so 
long  as  they  are  reasonable,  and  do  not  in- 
clude all  of  a  commodity  or  trade,  or  create 
such  restrictions  as  materially  affect  the 
freedom  of  commerce.  (Herrlman  v.  Men- 
zies, 115  Cal.  16.) 

18.  A  contract  which  provides  for  the 
formation  of  an  association  between  several 
firms  and  individuals  engaged  in  the  busi- 
ness of  stevedoring  in  the  city  of  San  Fran- 
cisco, under  the  name  of  the  Master  Steve- 
dores' Association,  to  govern  and  control  the 
business  of  master  stevedores,  to  be  carried 
on  by  its  members,  and  to  divide  the  profits 
and  losses  of  the  business  so  carried  on,  for 
a  period  of  years,  and  to  fix  a  schedule  of 
prices  or  charges  for  any  and  all  work  as 
stevedores  to  be  done  by  its  members,  who 
are  each  required  to  conform*  to  such  sched- 
ule and  to  render  statements  of  the  business 
done  by  each  at  stated  intervals,  and  to  pay 
a  certain  sum  as  liquidated  damages  for  vio- 
lating any  provision  of  the  contract,  is  not 
void  as  being  in  restraint  of  trade,  nor  as 
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in  effect  creating  a  monopoly,  there  being 
nothing  to  show  that  the  parties  to  the  con- 
tract by  the  combination  of  their  business 
interests  are  in  the  control  of  that  business 
in  San  Francisco  to  an  extent  to  enable 
them  to  exclude  competition  therein,  or  con- 
trol the  price  of  such  labor  or  business. 
(Herriman  v.  Menzies,  115  Cal.  16.) 


5.  Where  Statute  Provides  Penalty;  Viola- 
tion of  Internal  Revenue  Laws;  Letting 
Apartments  for  Prostitution. 

19.  Where  a  statute  pronounces  a  penalty 
for  an  act,  a  contract  founded  upon  such  act 
is  void,  even  though  the  statute  does  not 
pronounce  it  void  nor  expressly  prohibit  it 
(Berka  v.  Woodward,  125  Cal.  119.) 

20.  In  an  action  upon  promissory  notes 
given  In  consideration  of  the  sale  of  per- 
sonal property  connected  with  a  brewery, 
which  was  leased  by  the  payee  to  the  maker 
of  the  notes,  an  answer  setting  up  that  the 
vendor,  prior  to  the  sale  and  execution  of 
the  notes,  had  violated  the  internal  revenue 
laws  of  the  United  States  in  the  business  of 
brewing  and  selling  beer,  and  that  on  that 
account  the  personal  property  sold  had  be- 
come, and  was,  liable  to  seizure  and  sale, 
and  was  thereafter  seized  and  subjected  to 
a  judgment  of  forfeiture  for  such  violation, 
and  that  said  notes  were  executed  and  de- 
livered without  consideration,  sets  up  a 
valid  defense  to  the  action.  (Kriess  v. 
Karon,  118  Cal.  142.) 

21.  A  partnership  formed  to  carry  on  the 
business  of  letting  furnished  apartments  for 
the  purpose  of  prostitution  is  illegal,  and 
neither  partner  can  maintain  an  action 
against  the  other  for  an  accounting  of  the 
business;  and  the  fact  that  the  tenements 
were  located  in  a  portion  of  the  city  mainly 
inhabited  by  prostitutes,  who  were  permit- 
ted to  remain  there  by  the  police,  is  imma- 
terial.   (Chateau  v.  Singla,  114  Cal.  91.) 


6.    Agreement  to  Influence   Public   Official; 
Miscellaneous  Contracts. 

22.  A  contract  by  a  person  having  tim- 
ber-land entries,  for  the  services  of  an  at- 
torney to  influence  the  official  action  of  the 
secretary  of  the  interior  favorably  to  the 
issuance  of  patents  upon  such  entries,  with- 
out any  stipulation  for  the  use  of  improper 
means  or  methods,  and  to  pay  for  such  ser- 
vices a  percentage  of  the  value  of  the  tim- 
ber lands,  contingent  upon  success,  is  not 
void  as  against  good  morals  or  public  pol- 
icy.   (Bergen  v.  Prisbie,  125  Cal.  168.) 

23.  The  contingent  character  of  the  fee 
fixed  by  the  contract  does  not  affect  its  va- 
lidity; nor  does  the  fact  that  the  attorneys 
were  retained  to  secure  a  favorable  deci' 
sion  of  the  matters  pending  before  the  sec- 
retary of  the  interior  taint  the  contract. 
(Bergen  v.  Prisbie,  125  Cal.  168.) 

24.  The  means  and  manner  of  the  employ- 
ment are  the  factors  which  determine  the 
validity  or  invalidity  of  the  contract;  and 
in  the    absence   of    any  showing  that    the 


means  and  methods  to  be  used,  or  which 
were  used,  by  the  attorneys,  were  improper, 
it  will  be  presumed  that  the  contract  is  valid 
and  enforceable.  (Bergen  v.  Prisbie,  125 
Cal.  168.) 

Certainty  of  contract  with  agent.  See 
Agency,  III,  2,  a. 

Certainty,  contract  when  lacking  in.  See 
Wills,  II. 

Agreement  for  services  on  contingent  com- 
mission, when  uncertain.  See  Agency,  24,  25. 

Contract  to  pay  price  absolutely  is  not 
void  for  want  of  mutuality,  when.  See 
Vendor  and  Vendee,  19. 

Mutuality  of  and  unilateral  contracts. 
See  Specific  Performance,  1  et  seq. 

Effect  of  insanity  on  contracts.  See  In- 
sanity, IV. 

Public  policy,  duty  of  court  to  inquire 
into,  whether  contract  against.  See  Bills 
and  Notes,  2. 

Illegal  contract  contract  by  council  in 
which  one  of  members  is  Interested.  See 
Supervisors,  IV. 

Contract  by  supervisors  with  clerk,  valid- 
ity of.    See  Offices  and  Officers,  14. 

With  public  officer,  when  against  public 
policy.    See  Offices  and  Officers,  14. 

Agreement  to  issue  stock  in  consideration 
of  property  transferred  is  not  against  pub- 
lic policy.    See  Corporations,  13. 

Public  policy,  betting  is  against.  See 
Gaming,  1.  ' 

Illegal  contracts  between  executor  and 
heir.  See  Executors  and  Administrators, 
IX,  2. 

Illegal  and  inseparable  part  of  contract  of 
city  aiding  railroad,  effect  of.  See  Rail- 
roads, 3. 

Contract  by  receiver  to  act  as  agent  is 
not  illegal.    See  Receivers,  17,  18. 

Mortgagor  cannot  renounce  in  advance  his 
right  of  redemption.    See  Mortgages,  175. 

Illegal,  contract  relating  to  higher  rate  of 
interest  on  default.    See  Interest,  8. 

7.  Rights  of  Parties  under  Illegal  Contracts. 

Void,  cannot  be  ratified.  See  Supervisors, 
II,  5. 

Illegal  contract  for  interest,  waiver  of  by 
payment  of.    See  Waiver,  2. 

Contract  which  is  malum  in  se  cannot  be 
recovered  on.    See  Offices  and  Officers,  17. 

Illegal  contract  may  be  lawful  in  part,  if 
Illegal  part  severable.  See  Executors  and 
Administrators,  103. 

Illegal,  accord  and  satisfaction  of.  See 
Accord  and  Satisfaction. 

Margin  contract  for  sale  of  stock,  accord 
and  satisfaction,  what  is  not.  See  Accord 
and  Satisfaction. 

Action  to  annul  contract  for  fraud,  right 
to  jury  trial  in.    See  Jury  and  Jurors,  6. 

Illegal,  action  will  not  lie  on.  See  Re- 
straint of  Trade,  6. 

Relief  because  of  mistake  in.  See  Mis- 
take, 4. 

Invalid,  no  action  for  damages  lies  for 
prevention  of  performance.  See  Municipal 
Corporations,  52. 

25.  One  who  deposits  property  with  an- 
other, to  be  used  in  furtherance  of  an  illegal 
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design,  is  entitled  to  a  return  of  the  prop- 
erty, so  long  as  such  design  remains  unexe- 
cuted. (Wassermann  y.  Sloes,  117  Cal.  425.) 
Illegal  partnership,  parties  to,  not  entitled 
to  accounting.    See  ante,  21. 

IV.  Performance. 

1.  Time  of;  Offer  of;  Breach  of  Contract; 
Herein  of  Failure  to  Pay  Installments 
Due  on. 

Performance.  See  Vendor  and  Vendee,  V. 

Time  as  essence  of  contract.  See  Vendor 
and  Vendee,  V. 

Performance  of  street  contract,  time  for 
and  extension  of. .  See  Streets,  X,  6. 

Performance  of  contracts  by  receivers. 
See  Receivers,  IV. 

Place  of  performance  and  breach.  See 
ante,  2. 

Time  of  performance  cannot  be  extended 
by  parol.    See  Statute  of  Frauds,  7. 

Stipulation  making  time  of  the  essence, 
effect  of.    See  Mortgages,  4. 

Tender.    See  Tender. 

Demand  is  unnecessary  where  perform- 
ance is  impossible.    See  Sales,  19. 

Tender  is  unnecessary  where  performance 
impossible.    See  Sales,  19. 

Prevention  of  performance,  rescission  be- 
cause of  and  action  for  damages.  See  ante, 
10. 

Prevention  of  performance.  See  Master 
and  Servant,  54. 

Refusal  to  accept  part  of  goods.  See 
Sales,  III. 

Impossibility  of  performance  by  pur- 
chaser, what  is  not  See  Vendor  and  Ven- 
dee, 15,  16. 

Completion  and  acceptance  is  condition 
precedent  to  recovery.    See  post,  VIII,  2. 

Abandonment  before  completion.  See 
post,  VIII,  2. 

Absence  of  vendor  does  not  excuse  per- 
formance by  vendee,  when.  See  Vendor 
and  Vendee,  15. 

Breach  of  contemporaneous  oral  contract, 
effect  of.    See  Growing  Crops,  6. 

Failure  of  guaranteed  work  owing  to  con- 
duct of  other  party.    See  post,  VIII,  4. 

Maturity  of  obligation  to  pay  money  to 
attorney  on  determination  of  heirship.  See 
post,  VIII,  5. 

Damages  for  breach  of  contract.  See 
Damages,  IIL 

Promise  made  without  intent  to  perform 
it.    See  Fraud,  13. 

Breach  of  promise  as  fraud.  See  Fraud,  3. 

26.  Section  1501  of  the  Civil  Code,  provid- 
ing that  "all  objections  to  the  mode"  of  an 
offer  of  performance  not  urged  by  the  party 
to  whom  the  offer  is  made  are  waived,  is  to 
be  liberally  construed,  and  is  broad  enough 
to  include  not  only  the  thing  offered,  but 
also  the  conditions  upon  which  the  offer  of 
performance  is  made  to  depend.  (Kofoed  v. 
Gordon,  122  Cal.  314.) 

27.  A  tender  or  offer  of  performance  must 
be  free  from  any  conditions  which  the 
creditor  is  not  bound  on  his  part  to  perform; 
yet  if  it  is  accompanied  by  Improper  condi- 
tions which  the    creditor  is  not    bound  to 


perform,  and  no  objection  is  made  thereto 
by  the  creditor,  all  objections  to  the  improp- 
er conditions  are  waived.  (Kofoed  v.  Gor- 
don, 122  Cal.  314.) 

28.  Where,  by  the  terms  of  the  contract, 
it  was  to  have  been  fully  performed  several 
months  prior  to  the  commencement  of  an  ac- 
tion for  damages  for  its  breach  in  failing  to 
furnish  materials  as  agreed,  and  there  was 
no  agreement  to  extend  the  time  for  per- 
formance, and  the  evidence  showed  that  de- 
fendants refused  to  complete  the  machinery 
except  upon  condition  that  plaintiff  would 
accept  certain  additional  work  and  material 
as  full  satisfaction,  and  waive  his  claim  for 
damages,  which  plaintiff  refused  to  do,  the 
mere  fact  that  without  objection  from 
plaintiff  the  defendants  continued  to  do 
some  work  about  the  plant,  trying  to  make 
it  work,  up  to  and  including  the  day  on 
which  the  action  was  commenced,  does  not 
establish  a  waiver  of  the  claim  for  damages, 
nor  show  that  the  action  therefor  was  pre- 
maturely commenced.  (Bryson  v.  Mc- 
Cone,  121  Cal.  153.) 

29.  The  defendants  had  no  right  to  insist 
as  a  condition  of  completing  the  work  that 
plaintiff  should  waive  his  claim  for  dam- 
ages; and  a  refusal  to  complete  the  work, 
except  on  that  condition,  was  a  refusal  to 
perform  the  contract,  and  warranted  a  find- 
ing that  defendants  had  expressly  refused 
to  complete  the  work.  (Bryson  v.  McCone, 
121  Cal.  153.) 

30.  The  failure  to  make  agreed  monthly 
payments,  under  a  special  contract  for  the 
construction  of  a  levee,  is  a  substantial 
breach  thereof  by  the  one  for  whom  it  is 
constructed,  and  justifies  the  contractor  in 
refusing  to  proceed  further  thereunder;  and 
he  may  thereupon  maintain  an  action  of  as- 
sumpsit upon  a  quantum  meruit  to  recover 
the  value  of  the  work  and  labor  done;  and 
plaintiff's  nonperformance  of  the  special 
contract  cannot  be  maintained  as  a  defense 
to  the  action,  it  appearing  that  the  defendant 
was  first  in  default.  (San  Francisco  Bridge 
Co.  v.  Dumbarton  Land  etc.  Co.,  119  Cal. 
272.) 

31.  The  fact  that  the  plaintiff  continued 
work  under  the  contract  after  the  default  of 
the  defendant  does  not  affect  the  right  of  the 
plaintiff  to  cease  work  upon  continued  non- 
payment; but  plaintiff  had  the  right  to  rely 
for  a  reasonable  time  upon  the  promises  of 
defendant  to  pay.  (San.  Francisco  Bridge 
Co.  v.  Dumbarton  Land  etc.  Co.,  119  Cal. 
272.) 

32.  Where  there  appears  to  have  been  no 
difficulty  in  determining  the  amount  due  un- 
der the  contract,  the  fact  that  the  contract 
did  not  expressly  provide  a  specific  method 
of  determining  the  amount  due  at  the  end 
of  each  month  for  the  work  already  per- 
formed is  immaterial.  (San  Francisco  Bridge 
Co.  v.  Dumbarton  Land  etc.  Co.,  119  Cal. 
272.) 

33.  The  defendant,  having  first  broken  the 
contract  by  nonpayment  of  the  installments 
due  thereunder,  cannot  insist  that  plaintiff 
should  go  on  and  complete  the  contract 
within  the  time  specified;  and  there  is  no 
material  error  In  excluding  evidence  to  the 
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point  that  plaintiff  was  Informed  that  It  was 
important  to  construct  the  levee  within  the 
time  specified  in  the  contract,  nor  in  exclud- 
ing evidence  on  the  question  whether  or  not 
the  work  done  on  the  levee  is  of  any  present 
benefit  to  the  defendant,  and  whether  the 
defendant  has  sustained  any  loss  from  the 
fact  that  it  was  not  completed  within  the 
time  specified.  (San  Francisco  Bridge  Co. 
v.  Dumbarton  Land  etc.  Co.,  119  Cal.  272.) 

2.  Where  Contract  in  Alternative. 

34.  If  an  agreement  is  In  the  alternative, 
and  one  of  the  alternatives  becomes  impossi- 
ble or  cannot  be  lawfully  performed,  the 
party  so  contracting  is  bound  to  perform  the 
other  alternative,  and  the  obligation  is  to  be 
Interpreted  as  if  the  other  alternative  stood 
alone.     (Rosenthal  v.  Perkins,  123  Cal.  240.) 

35.  A  contract  in  the  alternative,  when  not 
in  terms  providing  otherwise,  allows  the 
right  of  election  to  the  party  on  whom  rests 
the  obligation  of  performance;  and  there 
being  nothing  in  the  language  of  an  agree- 
ment indicative  of  a  purpose  to  allow  a 
father  to  choose  whether  he  would  restore 
a  child  or  pay  a  pecuniary  mulct  instead, 
and  no  option  to  pay  the  penalty  and  be  rid 
of  the  obligation  to  return  the  custody  of  the 
daughter  being  permitted  by  the  terms  of 
the  agreement,  the  contract  cannot  be  con- 
sidered as  an  alternative  one  to  return  the 
child  at  her  majority  to  her  mother,  or  to  pay 
her  one  thousand  dollars.  (Dittrlch  v.  Go- 
bey,  119  Cal.  699.) 

3.  Acceptance. 

36.  Where,  by  the  terms  of  a  contract  for 
the  construction  of  a  ditch,  the  contractor 
was  entitled  to  his  money  when  a  cut  was 
made  sufficient  in  capacity  and  grade  to 
carry  all  the  waters  of  a  creek,  neither  the 
levy  of  an  assessment  upon  the  ditch  nor  an 
agreement  to  pay  the  workmen,  while  deny- 
ing that  the  contract  has  been  performed, 
and  claiming  that  nothing  is  due  to  the  plain- 
tiff, can  constitute  an  acceptance  of  the 
work,  and  an  instruction  to  the  jury  that  it 
is  for  them  to  determine  whether  the  levy  of 
an  assessment  of  one  thousand  dollars  was 
an  alteration  of  the  contract  to  the  extent 
that  it  constituted  an  acceptance  of  the 
work,  is  doubly  erroneous  in  submitting  to 
the  jury  a  question-  of  law,  and  in  instruct- 
ing on  the  question  of  an  acceptance  of  the 
work.     (Gilliam  v.  Brown,  116  Cal.  454.) 

4.  Duty  on  Abandonment  of  Contract. 

Abandonment  where  subcontract  made. 
See  post,  VIII,  2. 

Abandonment  of  work  by  contractor.  See 
post,  VIII,  2. 

37.  Under  an  oral  agreement  between 
plaintiff  and  defendants  that  plaintiff  should 
use  his  services  in  obtaining  the  renewal  of  a 
lease,  the  terms  of  the  contract  being  to  pay 
a  monthly  compensation  during  the  period 
for  which  the  premises  were  leased,  the  de- 
fendants could  not  escape  their  obligation  to 


make  such  monthly  payments  by  surrender 
of  the  lease  before  the  expiration  of  the 
term.    (Ryer  v.  Oesting,  119  Cal.  564.) 

V.  Actions  on. 

Specific  performance.  See  Specific  Per- 
formance. 

Affidavits  denying  execution  of  mortgage 
sued  on.    See  Mortgages,  XVIII,  4. 

Affidavit  denying  genuineness  of  note  sued 
on.    See  Bills  and  Notes,  VII,  2. 

Priority  of  contract  does  not  exist  between 
subcontractors.    See  Mechanics'  Liens,  17. 

Action  on  contract  for  one's  benefit.  See 
Mortgages,  63. 

Written  contract  to  be  specially  pleaded 
when.    See  Assumpsit,  8,  9. 

Averment  of  performance,  what  sufficient 
See  Streets,  116. 

Failure  to  deny  validity  of  contract  set 
out  by  affidavit.  SJee  Pleading  and  Practice, 
13. 

Variance  in  action  on  contract.  See  Vari- 
ance. 

Actions  on  particular  contracts.  See  post, 
VIII. 

Prevention  of  performance,  rescission  be- 
cause of  and  action  for  damages.  See  ante, 
10. 

Failure  to  pay  installments  according  to 
contract,  assumpsit  lies  for  work  and  labor 
when.    See  ante,  30  et  seq. 

Complaint  under  agreement  to  make  con- 
veyance in  lieu  of  proposed  will.  See  post, 
VIII,  3. 

38.  No  demand  was  necessary  to  consti- 
tute a  cause  of  action  for  damages  for  fail- 
ure to  furnish  materials  which  defendants 
had  agreed  to  furnish.  (Bryson  v.  McCone, 
121  Cal.  153.) 

39.  Where  an  agreement  is  required  to  be 
in  writing,  it  is  sufficient  in  pleading  to  al- 
lege the  agreement,  it  being  presumed  that 
the  agreement  alleged  will  be  proved  to  be 
in  writing;  and  this  rule  of  pleading  applies 
not  only  to  the  complaint,  but  also  to  an 
answer  which  alleges  an  agreement  by  way 
of  defense.  (Bradford  Inv.  Co.  v.  Joost,  117 
Cal.  204.) 

40.  In  an  action  upon  contract  to  recover 
money,  the  breach  of  the  contract  to  pay  is 
of  the  essence  of  the  cause  of  action,  and 
must  be  alleged;  and  a  complaint  which  does 
not  allege  that  the  debts  sued  upon  have  not 
been  paid  fails  to  state  a  cause  of  action, 
and  a  demurrer  thereto  upon  that  ground 
should  be  sustained.  (Hurley  v.  Ryan,  119 
Cal.  71.) 

41.  In  an  action  to  recover  money  upon  a 
contract,  express  or  implied,  it  is  necessary, 
not  only  to  allege  the  contract  or  other  facts 
out  of  which  the  obligation  to  pay  the  money 
arose,  but  also  to  allege  the  nonpayment  of 
the  money,  which  constitutes  the  breach  of 
the  obligation;  else  the  complaint  is  insuffi- 
cient to  sustain  a  judgment  in  favor  of  the 
plaintiff.    (Dodge  v.  Kimple,  121  Cal.  580.) 

42.  Where  a  contract  by  a  city  for  a  water 
supply  was  conditional  on  the  discovery  and 
development  of  a  sufficient  supply  of  clean, 
sweet,  and  wholesome  water  suitable  for 
drinking  water  and  domestic  uses,  within 
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six  months  after  the  date  of  the  contract, 
and  provided  that  otherwise  both  parties 
should  be  released  from  all  liability  under 
the  contract,  in  an  action  by  the  contractor 
or  his  assignee  for  damage  for  breach  of  the 
contract  on  the  part  of  the  city,  it  is  not 
sufficient  for  the  complaint  merely  to  allege 
generally  a  compliance  with  all  the  require- 
ments and  conditions  of  the  contract  to  be 
performed  by  the  contractor  or  his  assignee, 
but  it  must  be  specifically  averred  that  the 
contractor  or  his  assignee  discovered  or  de- 
veloped water  of  the  required  quality  and 
quantity  within  the  six  months  allowed 
therefor,  and  a  complaint  lacking  such  aver- 
ment does  not  state  a  cause  of  action. 
(Henry  v.  City  of  Sacramento,  116  Cal.  628.) 

43.  The  genuineness  and  due  execution  of 
a  contract,  a  copy  of  which  is  fully  set  forth 
in  the  answer,  with  the  signatures  thereto 
appended,  must  be  deemed  admitted  for  all 
the  purposes  of  the  trial,  if  not  denied  by 
affidavit,  as  provided  in  section  448  of  the 
Code  of  Civil  Procedure.  Such  contract  need 
not  be  formally  offered  in  evidence,  nor  its 
execution  proved,  nor  need  the  authority  be 
established  of  an  agent  or  partner  purport- 
ing to  sign  the  names  of  the  plaintiffs  there- 
to.   (Knight  v.  Whitmore,  125  Cal.  198.) 

44.  In  an  action  by  two  partners  to  re- 
cover for  legal  services,  where  the  genuine- 
ness and  due  execution  of  a  written  con- 
tract pleaded  in  the  answer,  which  was 
signed  in  the  name  of  a  former  firm,  of 
which  they  were  members,  by  a  former  part- 
ner, is  admitted  by  failure  to  deny  the  same 
by  affidavit,  the  plaintiffs  are  bound  thereby 
individually  after  dissolution  of  the  former 
firm,  and  cannot  change  for  subsequent  ser- 
vices contrary  to  its  terms,  in  the  absence  of 
clear  proof  that  the  written  contract  was 
displaced  by  a  second  agreement.  (Knight 
v.  Whitmore,  125  Cal.  198.) 

45.  Where  the  answer  pleading  the  con- 
tract sets  out  matters  fairly  the  equivalent 
of  an  allegation  that  the  services  of  the 
plaintiffs  were  performed  thereunder,  and 
evidence  to  that  effect  was  admitted  without 
objection,  the  absence  of  a  formal  allega- 
tion to  that  effect  is  immaterial.  (Knight  v. 
Whitmore,  125  Gal.  198.) 

Claim  that  contract  varied,  what  is  not, 
and  refusal  of  Instruction.    See  post,  47. 


VI.  Modification  of. 

Modification  of  building  contracts.  See 
Mechanics'  Liens,  I,  5. 

Alteration  of  instruments.  See  Alteration 
of  Instruments. 

Change  in  terms  of  contract.  See  Agency, 
III,  2,  a. 

Modification  of  where  tripartite  agree- 
ment entered  into.    See  post,  VIII,  1. 

New  oral  agreement.    See  Insurance,  I.  5. 

Modification  of  contract,  effect  of.  See 
Vendor  and  Vendee,  13, 

Modification  of,  effect  on  guarantor.  See 
Guaranty,  20. 

Executed  parol  agreement  altering  written 
contract,  what  is  not.  See  Statute  of  Frauds, 
7. 


New  oral  agreement  need  not  be  written 
when.    See  Insurance,  24. 

Consent  to  new  contract  is  waiver  of  fraud 
in  original,  when.    See  Fraud,  22. 

Claim  of  new  oral  agreement  is  not  sus- 
tained by  evidence,  when.    See  Agency,  27. 

Evidence  of  subsequent  parol  contract 
without  consideration  is  inadmissible.  See 
Bills  and  Notes,  7. 

Later  contracts  are  modification  and  not 
rescission  of  earlier  contract,  when.  See  At- 
torney and  Client,  33. 

Supplemental  contract,  finding  that  there 
is  none  is  supported  by  evidence,  when.  See 
Exchange,  3. 

Burden  of  proof  of  consent  to  change  of 
contract.    See  Suretyship,  4. 

46.  A  contract  in  writing  may  be  altered 
by  an  executed  oral  agreement,  and  evidence 
is  admissible  to  show  such  an  executed 
agreement  and  the  circumstances  attending 
it.    (Dunn  v.  Price,  112  Cal.  46.) 

47.  In  an  action  by  the  contractor  to  re- 
cover the  agreed  compensation  for  the  con- 
struction of  the  ditch,  where  the  plaintiff 
contended  that  he  had  fully  performed  his 
contract,  and  also  that  the  defendants  had 
accepted  the  ditch  as  completed,  the  latter 
contention  is  not  a  claim  that  the  contract 
had  been  varied,  but  that  the  defendants  had 
accepted  the  work,  and  thereby  agreed  that 
It  had  been  done  as  required,  or  that,  by  an 
executed  agreement,  which  the  parties  were 
competent  to  make,  further  performance 
was  waived,  and  the  owners  of  the  ditch  ac- 
cepted the  work,  and  bound  themselves  to 
pay  for  it,  although  the  contract  had  not 
been  fully  performed;  and  it  is  not  error  to 
refuse  to  instruct  the  Jury,  at  the  request  of 
the  defendants,  upon  the  subject  of  verbal 
alterations  of  written  contracts,  even  if  the 
instructions  asked  were  not  substantially 
given  by  the  court.  (Gilliam  v.  Brown,  116 
Cal.  454.) 

Parol  evidence  Is  inadmissible  to  vary 
price  agreed  on  for  work.    See  ante,  4. 

Instruction  as  to  alteration,  what  im- 
proper.   See  ante,  36. 

VII.  One  Claiming  Benefit  Must  Bear  Bur- 

den. 

Corporation  accepting  contract  takes  it 
cum  onere.    See  Corporations,  122. 

Acceptance  of  benefits,  corporation  cannot 
be  held  to  authorize  contract  on  ground  of, 
when.    See  Corporations,  81. 

Acceptance  of  benefits  as  a  ratification. 
See  post,  59. 

Wife  accepting  conveyance,  and  retaining 
benefits  of  agreement  is  bound  by  it.  See 
ante,  III,  2. 

48.  A  party  cannot  repudiate  the  burdens 
of  a  contract  while  enjoying  its  benefits. 
(San  Diego  v.  Pacific  Beach  R.  R.  Co.,  112 
Cal.  53.) 

VIII.  Rights  under  Particular  Agreements. 
1.  Where  Tripartite  Agreement  Executed. 

49.  Where  plaintiffs  and  defendants  each 
sold  goods  to  a  third  party  under  an  agree- 
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ment  between  the  three  parties  that  the  pur- 
chaser should  transfer  a  note  for  two  thou- 
sand dollars  to  the  defendants,  and  that  the 
defendants  should  discount  the  note  imme- 
diately, and  pay  one  thousand  dollars  of  the 
proceeds  thereof  to  the  plaintiffs,  the  agree- 
ment of  the  defendants  is  as  distinctly  an 
agreement  with  the  plaintiffs  to  make  such 
payment  as  with  the  other  party,  which  no 
subsequent  agreement  between  him  and  the 
defendants  could  alter,  without  the  consent 
of  plaintiffs,  after  the  time  when  it  became 
the  duty  of  the  defendants  to  discount  the 
note,  and  after  defendants  had  in  fact  dis- 
counted the  note,  and  applied  the  money 
to  their  own  account,  and  Anally  received 
payment  of  the  note  in  full,  plaintiffs  can 
maintain  an  action  against  them  for  money 
had  and  received  for  their  use.  (Ehrman  v. 
Rosenthal,  117  Cal.  491.) 

50.  A  limited  Indorsement  of  the  note  to 
the  defendants,  without  recourse,  was  not  a 
full  performance  of  the  agreement  of  the 
third  party  to  transfer  it  to  the  defendants 
for  purposes  of  discount;  but  such  agree- 
ment was  fully  performed  when  in  writing 
he  authorized  the  defendants  to  cancel  the 
limitation,  and  to  put  him  in  the  position  of 
a  general  indorser  upon  the  instrument,  and 
from  that  time  It  became  the  duty  of  the  de- 
fendants to  discount  the  note  and  to  pay  to 
plaintiffs  the  agreed  share  of  the  proceeds. 
(Ehrman  v.  Rosenthal,  117  Cal.  491.) 

51.  After  the  defendants  had  deposited  the 
note  as  collateral  for  a  loan  of  one  thousand 
dollars  from  the  bank,  a  subsequent  agree- 
ment between  the  third  party  and  the  de- 
fendants, that  they  should  extinguish  his  ac- 
count by  applying  the  proceeds  thereon,  and 
paying  a  small  residue  to  the  plaintiffs,  can- 
not have  the  effect,  without  plaintiffs'  con- 
sent, to  rescind  or  modify  the  agreement  of 
defendants  to  pay  the  sum  of  one  thousand 
dollars  to  plaintiffs.  (Ehrman  v.  Rosenthal, 
117  CaL  491.) 


2.  Rights  of  Parties  where  Subcontract  by 

Contractor. 

52.  Where  one  who  had  contracted  with 
the  state  board  of  harbor  commissioners  to 
construct  part  of  the  sea-wall  made  a  sub- 
contract, agreeing  that  a  residue  of  twenty- 
five  per  cent  of  the  subcontract  price  was  to 
be  paid  by  an  order  drawn  upon  the  harbor 
commissioners,  to  be  held  by  a  third  person 
until  the  work  was  completed  and  accepted 
by  them,  and  delivered  to  the  subcontractor 
only  on  the  faithful  performance  of  the  sub- 
contract, and,  if  it  was  not  performed  as 
therein  specified,  the  order  was  to  be  for- 
feited and  returned  to  the  contractor,  who 
might  complete  the  work  at  the  expense  of 
the  subcontractor,  the  completion  and  ac- 
ceptance of  the  work  is  a  condition  prece- 
dent to  the  payment  of  the  reserved  per- 
centage; and,  upon  abandonment  of  the 
work  by  the  contracting  company  which 
made  the  subcontract  before  its  final  com- 
pletion, it  is  not  entitled  to  the  order,  or  the 
money  which  it  represents,  and  Its  assignee 
is  in  no  better  position,  and  is  only  entitled 
Cal.  Digest,  Vol.  V-10 


to  such  portion  of  the  reserved  percentage  as 
might  remain  after  deducting  the  expense 
incurred  by  the  contractor  in  completing  the 
work  specified  in  the  subcontract,  and  an  as- 
signee of  that  portion  of  the  reserved  per- 
centage covered  by  such  expense  acquires 
nothing  by  the  assignment.  (Pacific  Rolling- 
Mill  Co.   v.  English,  118  Cal.  123.) 

53.  The  written  consent  of  the  contractor 
to  the  assignment  by  the  subcontractor  of 
the  reserved  percentage,  which  is  given  ex- 
pressly subject  to  the  terms  and  conditions 
of  the  subcontract,  and  to  the  completion  of 
the  contract  according  to  the  terms  and  con- 
ditions thereof,  works  no  modification  of  the 
subcontract,  and  does  not  circumscribe  the 
rights  of  the  contractor,  in  case  of  a  viola- 
tion of  the  terms  of  the  subcontract  by  the 
assignor;  and  the  assignee  takes  the  assign- 
ment cum  onere.  (Pacific  Rolling-Mill  Co. 
v.  English,  118  Cal.  123.) 

54.  Where  the  evidence  is  conflicting  as  to 
what  losses  were  sustained  by  the  con- 
tractor in  completing  the  work  specified  in 
the  subcontract  upon  abandonment  thereof 
by  the  subcontractor,  a  new  trial  cannot  be 
granted  for  failure  of  the  evidence  to  sup- 
port the  findings  as  to  the  losses  so  sus- 
tained. (Pacific  Rolllng-Mill  Co.  v.  English, 
118  Cal.  123.) 

55.  In  an  action  by  an  assignee  of  the  re- 
served percentage,  where  expert  evidence 
was  given  for  the  defendant  to  show  the 
value  of  certain  labor  charged  for  by  the 
contractor  in  performing  work  which  the 
subcontractor  had  covenanted,  but  failed,  to 
perform,  and  experts  testified  for  plaintiff 
in  rebuttal  that  the  labor  was  of  consider- 
ably less  value,  the  striking  out  such  re- 
butting evidence  is  harmless,  where  it  ap- 
pears that,  if  the  lowest  value  testified  to 
were  accepted,  the  amount  of  loss  of  the 
contractor  would  still  be  largely  in  excess 
of  all  that  portion  of  the  reserved  percent- 
age assigned  to  plaintiff.  (Pacific  Rolllng- 
Mill  Co.  v.  English,  118  Cal.  123.) 


3.  Agreement  to  Make  Conveyances  in  Lieu 
of  Proposed   Will. 

56.  A  complaint  in  equity  by  the  husband 
of  the  decedent,  showing  that  deceased  ex- 
pressed a  desire  to  will  property  In  this 
state  to  him,  and  property  in  New  York  to 
her  mother,  who  was  the  only  other  heir, 
and  that  it  was  agreed  that  if  decedent 
would  make  no  will,  and  would  deed  the 
New  York  land  to  her  mother,  the  mother 
and  her  husband  would  convey  the  land  in 
this  state  to  the  plaintiff,  and  that  she  con- 
veyed the  New  York  property  to  her  mother 
upon  the  understanding  that  her  parents 
were  to  convey  to  plaintiff  as  agreed,  though 
not  distinctly  alleging  that  decedent  re- 
frained from  making  a  will  devising  the 
land  in  this  state  to  plaintiff  in  considera- 
tion of  the  promise  of  her  parents,  is  not 
obnoxious  to  a  general  demurrer  for  want  of 
such  distinct  allegation,  nor  for  violation  of 
the  rule  that  only  ultimate,  and  not  evi- 
dentiary, facts  should  be  pleaded.  (Simons 
v.  Bedell,  122  Cal.  341.) 
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57.  Where  the  decedent's  father  agreed 
with  her  that  he  and  her  mother  would  con- 
vey the  lands  In  this  state  to  plaintiff  if  she 
would  convey  the  New  York  property  to  her 
mother,  it  became  the  duty  of  the  father  cor- 
rectly to  inform  the  mother  of  the  proposed 
conditions;  and  it  is  not  necessary  to  allege 
or  prove  or  find  that  the  husband  was  the 
agent  of  his  wife  in  making  the  agreement. 
(Simons  v.  Bedell,  122  Cal.  341.) 

58.  If  the  mother  did  not  know  of  the  con- 
ditions until  after  the  death  of  her  daughter, 
it  became  her  duty,  when  they  were  discov- 
ered, either  to  comply  with  them  by  join- 
ing in  the  required  conveyance  to  the  plain- 
tiff, or  to  surrender  the  property  conveyed 
to  her  to  the  estate  of  the  decedent  (Simons 
v.  Bedell,  122  Cal.  341.) 

59.  The  mother's  acceptance  and  retention 
of  the  benefits  of  the  conveyance  made  to 
her,  which  was  the  consideration  of  the 
agreement  to  convey  the  lands  In  this  state 
to  the  plaintiff,  was  a  ratification  of  the 
agreement,  and  she  cannot  retain  its  bene- 
fits and  repudiate  its  obligations,  but  equity 
will  compel  the  performance  of  them. 
(Simons  y.  Bedell,  122  Cal.  341.) 

60.  A  conversation  had  between  the  de- 
cedent and  her  mother,  who  is  one  of  the 
defendants,  in  reference  to  the  property  in 
controversy,  was  relevant;  and  a  conversa- 
tion between  the  decedent  and  her  father, 
who  is  a  codefendant,  tending  to  prove  the 
conditions  upon  which  the  deed  to  the 
mother  was  made,  was  admissible,  though 
not  made  in  the  presence  of  the  mother,  and 
though  there  was  no  previous  knowledge  of 
or  consent  to  the  conditions  on  her  part 
(Simons  v.  Bedell,  122  Cal.  341.) 


4.  Contract  to  Construct  Cement  Bulkhead 

with  Guaranty. 

61.  Under  a  contract  to  construct  a  ce- 
ment bulkhead,  a  guaranty  of  the  work  for 
five  years  against  all  defects  arising  through 
fault  of  workmanship  or  material,  and  that 
the  wall  would  hold  the  bank  unless  under- 
mined on  the  north  side,  is  to  be  construed 
together,  as  not  requiring  the  wall  to  hold 
the  bank  at  all  events,  but  only  that  it  shall 
not  fall  to  hold  it  by  reason  of  defects  of 
workmanship  or  material;  and  where  the 
bulkhead  was  properly  constructed  accord- 
ing to  contract,  and  the  wall  was  strong 
enough  to  hold  the  bank,  if  it  had  been  al- 
lowed to  set  and  harden,  as  proposed  by  the 
the  contractors,  but,  through  the  negligent 
action  of  the  owner  in  prematurely  filling 
in  the  bank,  against  the  objection  and  pro- 
test of  the  contractors,  while  the  wall  was 
very  green,  the  wall  was  caused  to  topple 
over,  bulge  out,  and  crack,  the  contractors 
are  not  liable  upon  their  guaranty  for  fail- 
ure of  the  wall  to  hold  the  bank,  and  may 
recover  the  contract  price,  and  the  owner 
cannot  recoup  any  damages  therefrom. 
(Gray  v.  Wells,  118  Cal.  11.) 

62.  Where  the  court  found  that  the  work 
was  done  in  a  good,  skillful,  and  workman- 
like manner,  and  with  sufficient  and  proper 
materials,  and  in  all  respects  as  required  by 


the  contract,  the  omission  to  find  upon  is- 
sues raised  by  the  answer  as  to  whether  the 
wall  was  or  was  not  undermined  on  the 
north  side,  and  whether  it  became  cracked 
in  several  places,  sprung  out  of  line,  bulged 
out,  and  overhung  the  adjoining  lot,  so  that 
it  became  and  was  utterly  worthless,  is  ren- 
dered immaterial,  and  cannot  be  prejudicial 
error,  or  ground  for  reversal.  (Gray  v. 
Wells,  118  Cal.  11.) 

63.  Where  the  court  found  that  all  defects 
in  the  wall  were  caused  by  the  conduct  and 
interference  of  the  defendant  "while  the 
said  wall  was  in  process  of  construction," 
the  finding  is  supported  by  evidence  that 
defendant  interfered  by  filling  in  the  bank 
while  the  wall  was  green;  and  the  wall  can- 
not be  said  to  have  been  fully  constructed 
until  the  cement  had  had  time  to  set  and 
become  hardened,  so  that  any  act  during 
that  time  which  caused  injury  to  it  may  be 
properly  treated  as  an  act  done  during  the 
process  of  construction.  (Gray  v.  Wells,  118 
Cal.  11.) 

64.  A  finding  that  the  defects  in  the  wall, 
"if  any  there  were,"  were  occasioned  by  the 
conduct  and  Interference  of  defendant  him- 
self while  said  wall  was  in  process  of  con- 
struction, construed  in  connection  with  other 
findings  that  the  contractors  fully  performed 
the  contract  in  a  good,  skillful,  and  work- 
manlike manner,  and  furnished  the  ma- 
terials in  all  respects  in  accordance  with  the 
contract,  and  that  defendant  was  not  dam- 
aged by  any  act  or  omission  of  theirs,  but 
that  any  damage  he  may  have  sustained 
was  occasioned  by  reason  of  defendant's 
own  conduct  in  interfering  with  the  con- 
struction of  the  wall  and  changing  the  same 
from  the  plans  upon  which  they  agreed,  de- 
sired, and  sought  to  perform  the  work,  is 
to  be  construed  as  stating  that  whatever  de- 
fects there  were  on  the  wall  was  caused  by 
the  defendant,  and  the  words,  "if  any  there 
were,"  may  be  disregarded  as  surplusage; 
nor  is  there  any  inconsistency  in  the  find- 
ings.   (Gray  v.  Wells,  118  Cal.  11.) 

65.  Where  the  contract  provided  a  fixed 
price  of  two  hundred  and  fifty  dollars  for 
a  concrete  bulkhead,  of  specified  dimen- 
sions, but  also  expressly  provided  that  any 
extra  concrete  work  in  the  wall  was  to  be 
charged  for  at  the  rate  of  twenty-four 
cents  per  cubic  foot,  whatever  extra  work 
was  performed  by  the  contractors  was  part 
of  the  work  done  under  the  contract,  and 
the  agreed  price  therefor  constitutes  a  part 
of  the  Indebtedness  which  may  be  recov- 
ered under  the  contract;  and  where  the 
court  found  that  the  contract  had  been  per- 
formed in  all  respects  according  to  its  terms, 
and  that  under  it  defendant  became  indebted 
to  the  contractors  in  the  sum  of  three  hun- 
dred and  twenty-five  dollars,  the  finding  Is 
sufficient,  without  segregating  the  items  for 
contract  price  and  extra  work,  and  finding 
specifically  as  to  each;  and,  where  the  evi- 
dence is  conflicting  as  to  whether  extra 
work  of  the  value  of  seventy-five  dollars 
was  performed,  the  findings  and  judgment 
will  not  be  disturbed  for  insufficiency  of  the 
evidence  as  to  the  fact  or  value  of  extra 
work.    (Gray  v.  Wells,  118  Cal.  11.) 
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5.  Contract  to  Pay  Money  to  Attorney    on 

Determination  of  Heirship. 

66.  A  contract  to  pay  money  within  one 
year  after  the  determination  of  the  right 
and  title  of  the  promisor  to  the  estate  of  the 
decedent  in  proceedings  then  pending,  to 
determine  sole  heirship  of  the  promisor 
thereto,  under  section  1664  of  the  Code  of 
Civil  Procedure,  became  due  within  one  year 
after  the  promisor's  title  as  sole  heir  was 
finally  determined  upon  all  appeals  prose- 
cuted from  the  judgment  establishing  it, 
and  after  the  right  of  the  only  other  appel- 
lants therefrom  was  abandoned  and  lost, 
though  not  formally  dismissed  until  within 
one*  year  prior  to  an  action  on  the  contract. 
The  right  acquired  to  dismiss  the  abandoned 
appeal  was,  for  the  purpose  of  commencing 
such  action,  equivalent  to  a  formal  dis- 
missal.   (Bergin  v.  Hinckley,  123  Cal.  166.) 

67.  Subsequent  proceedings  not  included 
within  the  terms  of  the  contract  cannot  af- 
fect the  maturity  of  its  obligation.  The 
subsequent  action  of  one  set  of  the  appel- 
lants, whose  rights  were  determined  against 
them  and  in  favor  of  the  one  claiming  to  be 
sole  heir,  in  moving  to  dismiss  the  proceed- 
ing as  not  having  been  properly  entered,  and 
in  appealing  from  an  order  denying  the 
motion,  cannot  affect  the  previous  final  de- 
termination of  the  rights  of  such  appellant. 
Subsequent  proceedings  for  distribution  to 
the  one  determined  to  be  the  sole  heir,  and 
appeals  taken  from  the  order  of  distribu- 
tion, are  not  within  the  terms  of  the  con- 
tract   (Bergin  v.  Hinckley,  128  Cal  166.) 

6.  Contract  with  Milling  Company  for  Yield- 

ing of  Certain  Percentage  on  Ores  Re- 
duced. 

68.  A  contract  with  a  milling  company  for 
the  yielding  of  "not  less  than  seventy  per 
cent  of  the  pulp  assay"  of  the  ores,  rock,  and 
earth  worked  is  not  to  be  construed  as  re- 
quiring seventy  per  cent  of  the  pulp  assay 
of  each  ton  worked,  but  imports  that  upon 
a  fair  and  honest  milling  of  the  ore  the 
milling  company  was  bound  to  return  an 
average  of  at  least  seventy  per  cent  of  the 
pulp  assay.  Where  it  appeared  that  for  four 
specified  months  the  return  to  the  mining 
company  was  less  than  seventy  per  cent  of 
the  pulp  assay,  but  that  the  average  of  sev- 
enty per  cent  for  the  entire  time  was  made 
up  in  the  succeeding  months,  such  average 
percentage  is  within  the  stipulations  of  the 
contract.    (Fox  v.  Mackay,  125  Cal.  54.) 

CONTRADICTION. 

Of  witness.    See  Witnesses,  III. 

Record,  contradictions  In.  See  Appeals, 
VI,  5. 

Findings,  contradictions  in.  See  Findings, 
IV. 

CONTRIBUTION. 

School,  contribution  to  and  recovery  of. 
8ee  Schools,  L 

Action  by  stockholder  against  other  stock- 
holders for.    See  Corporations,  50  et  seq. 


Conclusiveness  of  judgment  on  right  to. 
See  Judgments,  44. 

Retiring  partner,  contribution  from.  See 
Partnership,  27. 

Where  mortgages  executed  on  joint  and 
several  interests.     See  Mortgages,  26. 

Stockholders  paying  federal  taxes.  See 
Taxation,  61  et  seq. 


CONTRIBUTORY  NEGLIGENCE. 
See  Negligence,  III,  5. 

CONTROVERSY. 
Amount  In.    See  Jurisdiction,  II. 


CONVENTIONS. 
Political.    See  Elections,  II. 

CONVERSATIONS. 

Evidence,  conversations  as.  See  Evidence, 
V,  3. 

Admissibility  of,  for  impeachment  See 
Witnesses,  36  et  seq. 

Giving  false  reasons  for  acts,  admissibil- 
ity of.    See  Criminal  Law,  587. 

CONVERSION. 
See  Trover. 

Detention  of  personal  property.  See  Dam- 
ages, VI. 

Action  by  pledgee  for.    See  Trover,  III,  3. 

By  sheriff.    See  Sheriffs. 

Refusal  of  corporation  to  transfer  stock  on 
books.    See  Corporations,  18. 

Action  for  conversion  of  county  funds,  de- 
fense of  robbery.    See  Treasurers,  4  et  seq. 

CONVEYANCES. 
Dee  JDeeojs. 

Agreement  to  make  conveyance  in  lieu  of 
proposed  will.    See  Contracts,  VIII,  3. 

Between  husband  and  wife.  See  Husband 
and  Wife,  I,  3. 

Community  property,  conveyances  of,  and 
actions  to  recover.  See  Husband  and  Wife, 
II,  3. 

Conveyance  of  mortgaged  premises.  See 
Mortgages,  XIV. 

Fraudulent  See  Fraudulent  Conveyances. 

Presumption  of  consideration.  See  Pos- 
session. 

CONVICTION. 

Former.    See  Criminal  Law,  VIII,  1. 
Directing  jury  to  convict     See   Criminal 
Law,  IX,  9. 

CONVICTS. 

Civil  rights  of  one  in  state's  prison.  See 
Criminal  Law,  X. 
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COPARTNERSHIP-CORPORATIONS,  I. 


Enforcing  execution  against  one  sen- 
tenced to  life  imprisonment.  See  Execu- 
tions, VI. 

COPARTNERSHIP. 

See  Partnership. 

CORONERS. 

Testimony  of  physician  at  coroner's  in- 
quest.   See  Privileged  Communications,  6. 

No  appeal  from  order  imprisoning  witness 
for  contempt  for  refusing  to  testify  before. 
See  Contempt,  7. 

1.  The  coroner  of  the  city  and  county  of 
San  Francisco  is  a  county  officer,  and  gen- 
eral laws  pertaining  to  the  powers  and  du- 
ties of  coroners  are  as  applicable  to  him  as 
to  any  other  coroner  in  the  state;  and  all 
theprovisionsof  the  special  act  of  1872  which 
are  covered  by  such  general  legislation  are 
repealed.     (Kuhlman  v.  Superior  Court,  122 

Cal.  636.) 

2.  The  punishment  of  a  recalcitrant  wit- 
ness who  refuses  to  attend  or  .testify  at  an 
inquest  held  by  the  coroner  of  Sian  Fran- 
cisco is  regulated  by  section  1513  of  the 
Penal  Code,  and  not  by  sections  17  and  18 
of  the  special  act  of  1872,  which  are  repealed 
by  that  section  of  the  Penal  Code;  and  the 
superior  court  has  no  jurisdiction  to  punish 
such  a  witness  under  that  special  act;  nor 
could  the  superior  court  exercise  jurisdic- 
tion under  the  terms  of  section  17  of  the  act 
of  3872  to  punish  a  witness  merely  upon  the 
face  of  the  warrant  and  order  of  the  coro- 
ner, without  a  trial  in  that  court.  (Kuhlman 
v.  Superior  Court,  122  Cal.  636.) 

CORPORATIONS. 

I.  Organization;  Filing   or   Amendment 
of  Articles;  De  Facto  Corporations; 
Franchises. 
II.  Change  of  Name  by. 

III.  By-Laws. 

IV.  Promoters. 

V.  Stock  and  Stockholders. 

1.  Subscription  to  and    Issuance  of 

Stock. 

2.  Transfer  of;  Fraud  in;  Rights  on; 

Refusal    to    Transfer  Stock  on 
Books. 

3.  Ownership  of  Stock. 

4.  Elections  by;  Agreements  to  Com- 

bine Stock  for  Voting  Purposes. 

5.  Actions  against  Stockholders. 

a.  Who  may  Sue. 

b.  Pleadings  in;  Statute  of  Limi- 
tations. 

c.  Evidence  fn;  Defenses  to;  Re- 
lease of  Liability;  Several 
Judgments. 

d.  Remedies  Given  in  Other 
States;  Enforcement  of. 

6.  Actions  by  Stockholders. 

7.  Notes  Signed  by  Individuals  "as 

Stockholders." 

8.  Assessments;  Dividends. 

f"  9.  Invalid  Corporations;  Liability  of 

Members. 


VI.  Powers  of. 

VII.  Contracts  of. 

1.  Corporate  Seal;    Contracts    with- 

out Seal;  Effect  of. 

2.  Powers  of  Officers  in  Relation  to; 

Estoppel  of  Corporation. 

3.  Ratification  of  Contracts. 

4.  Between     Corporations     Having 

Common  Directors. 

5.  Creation  of  Bonded  Indebtedness. 

VIII.  Officers  of,  Other  Than  Directors. 

1.  Powers,  Duties,  and  Liabilities  of. 

2.  Notice  to, 

3.  Compensation  of. 

IX.  Directors  of;  Elections  of;  Notice  of 

Meetings. 
X.  Actions  against  or  by. 
XI.  Insolvency  and  Purchase  of  Assets. 
XII.  Corporation  Succeeding  to  Rights  of 
Partnership;  Rights   and  Liabilities 

of. 
XIII.  Foreign  Corporations. 

Building  associations.  See  Building  Asso- 
ciations. m  .  -        AJ»«^4- 

Extension  of  franchise  under  code,  effect 

of.     See  Tolls,  6. 
Error  in  designation  of  corporate  owner, 

effect  of.     See  Streets,  20. 

Guarantors,  liability  of  as  stockholders. 
See  Guaranty,  20. 

Mining  corporations.  See  Mines  and  Min- 
ing  VI. 

Place  of  execution  of  contract  where  land 
sold  situated  in  different  county  from  place 
of  business.    See  Contracts,  I,  1.     _ 

Questions  relating  to  railroavis.  See  Rail- 
roads, VIII. 

Toll-roads.    See  Tolls. 

I  Organization;  Filing  or  Amendment  of 
Articles;  De  Facto  Corporations;  Fran- 
chises. 

Articles  of  incorporation  of  life  insurance 
associations,  what  need  not  set  forth.    See 

Insurance,  63. 

Statute  providing  for  incorporation  of 
banks,  effect  of  code  on.     See  Banks  and 

"Banking,  1.  ... 

Church,  incorporation  of  as  a  religions 
body,  effect  of.     See  Religious  Societies,  4 

Incorporation  does  not  affect  liability  of 
employer.    See  Master  and  Servant,  4. 

New  corporation,  identity  of  with  old.  See 
Landlord  and  Tenant  18,  19. 

Invalid  corporations,  liability  of  members. 

See  post,  V,  9.  _  .  _ 

1.  Section  299  of  the  Civil  Code,  which 
provides  that  any  corporation  failing  to  com- 
ply" with  that  section  by  filing  a  certified 
copy  of  the  copy  of  its  articles  of  incorpo- 
ration filed  in  the  office  of  the  secretary  of 
state  In  any  county  "in  which  it  holds  any 
property,"  except  where  the  original  articles 
are  filed,  shall  not  maintain  or  defend  any 
action  in  relation  to  such  property,  "its 
rents,  issues,  or  profits,"  until  that  section 
is  complied  with,  does  not  apply  to  an  ac- 
tion by  a  corporation  to  foreclose  a  mortgage 
in  another  county,    which    is    simply    and 
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only  an  action  for  the  collection  of  a  debt, 
and  to  enforce  a  lien  for  its  payment  The 
corporation  does  not  "hold"  the  mortgaged 
property,  within  the  meaning  of  that  section. 
(Savings  &  Loan  Soc.  v.  McKoon,  120  Cal. 
in.) 

2.  It  is  erroneous  to  permit  parol  proof  as 
to  the  corporate  character  of  a  bank,  though 
it  Is  competent  and  sufficient  to  prove  by 
parol  evidence  of  reputation,  and  not  by  di- 
rect statement,  that  the  bank  was  a  de 
facto  corporation.  (People  v.  Dole,  122  Cal. 
486.) 

3.  An  allegation  of  the  complaint  as  to  the 
amendment  of  the  articles  of  incorporation, 
following  the  language  of  section  362  of  the 
Civil  Code,  and  negativing  the  facts  therein 
required  to  be  performed  to  make  the 
amendment  valid,  is  a  sufficient  allegation 
to  show  that  that  section  was  not  complied 
with,  as  against  a  general  demurrer.  (Mc- 
Dermont  v.  Anaheim  Union  Water  Co.,  124 
Cal.  112.) 

4.  Where  the  complaint  is  framed  on  the 
theory  that  the  attempted  amendment  of  the 
articles  of  incorporation  was  null  and  void 
for  noncompliance  with  the  law,  it  need  not 
aver  an  offer  of  restitution  of  the  money 
paid  by  the  defendants  to  the  corporation. 
(McDermont  v.  Anaheim  Union  Water  Co., 
124  Cal.  112.) 

5.  An  unexplained  delay  of  forty  days  in 
bringing  the  suit  after  the  amended  articles 
of  incorporation  were  filed  cannot  be  held 
to  be  laches  per  se.  (McDermont  v.  Ana- 
helm  Union  Water  Co.,  124  Cal.  112.) 

Amendment  of  articles,  when  improper, 
and  effect  of  Improper  amendment.  See  Ir- 
rigation Companies,  18. 

De  facto,  evidence,  sufficiency  of  to  prove. 
See  Banks  and  Banking,  44. 

Proceedings  of  supervisors  in  granting 
franchises  not  reviewed.     See  Certiorari,  5. 

Exemption  of  street  railway  franchise  does 
not  include  what    See  Exemptions,  10. 

Tenant  in  common  of  franchise  may  main- 
tain action.     See  Ferries,  3. 

Franchise,  assignability  of.  See  Water 
Companies,  11. 

Assignee  of  franchise  need  not  allege  con- 
tent of  supervisors.     See  Ferries,  2. 

Fine  imposed  on  forfeiture  of  franchise, 
amount  of  is  within  discretion.  See  Ap- 
peals, 30a 

Franchises.    See  Franchises. 


IL  Change  of  Name  by. 

6.  The  provisions  of  the  Code  of  Civil 
Procedure,  sections  1275  to  1279,  providing 
tor  the  change  of  the  names  of  corporations 
upon  petition  to  the  superior  court,  is  not 
unconstitutional  as  delegating  legislative 
power  to  the  judiciary.  The  legislature  can- 
not itself  create  a  corporation,  or  change  its 
name  by  special  act;  but  it  may  by  a  general 
law  authorize  the  corporators  who  selected 
the  name  to  petition  the  superior  court  for 
leave  to  change  it  (Application  of  La 
Societe  Francaise  d'Epargnes,  etc.,  123  Cal. 
625.) 


7.  Section  1276  of  the  Code  of  Civil  Pro- 
cedure, providing  that  "any  religious,  benev- 
olent, literary,  scientific,  or  other  corpora- 
tion, or  any  corporation  having  for  its  name, 
or  using  or  being  known  by  the  nanfe  of, 
any  benevolent  or  charitable  order  or  so- 
ciety," may  apply  to  the  superior  court  for 
a  change  of  Its  corporate  name,  is  not  to  be 
construed  as  limiting  the  terms  "or  other 
corporation"  to  corporations  merely  of  the 
same  kind  with  those  specially  enumerated, 
but,  the  necessity  or  desirability  of  a  change 
of  name  being  as  likely  to  occur  in  the 
case  of  a  private  corporation  organized  for 
profit  as  any  other,  a  change  of  name  is  to 
be  considered  as  permitted  to  such  private 
corporations  by  the  language  of  that  section. 
(Application  of  La  Societe  Francaise  d' 
Epargnes,  etc.,  123  Cal.  525.) 

8.  A  petition  by  a  savings  bank  to  change 
a  cumbersome  name  to  one  more  convenient 
is  within  the  purview  of  section  1276  of  the 
Code  of  Civil  Procedure.  (Application  of  La 
Societe  Francaise  d'Epargnes,  etc.,  123  Cal. 
525.) 

III.  By-Laws. 

By-law  providing  for  surrender  of  stock 
and  withdrawal  from  corporation  is  invalid. 
See  Building  Associations. 

By-law  exempting  stockholders  from  con- 
stitutional liability  is  void.  See  Banks  and 
Banking,  3. 

Only  by-laws  consistent  with  constitution 
and  statutes  can  be  made.  See  Banks  and 
Banking,  3. 

Corporation  cannot  deny  effect  of  resolu- 
tions, when.    See  Mortgages,  146. 

Contract  signed  in  contravention  of  by- 
laws is  valid  If  approved  by  corporation.  See 
post,  83. 

Provisions  of  by-law  become  part  of  pro- 
visions of  contract  of  employment  of  mana- 
ger.    See  post,  90. 

Resolution  passed  at  special  meeting,  no- 
tice of  meeting.    See  post,  102. 

9.  Where  the  stockholders  signed  by-laws 
before  the  organization  of  the  corporation, 
such  signatures  constitute  an  agreement 
which  the  corporation  thereafter  formed  in 
pursuance  thereof  can  enforce;  but  the  by- 
laws so  agreed  upon  are  not  adopted  regu- 
larly pursuant  to  section  301  of  the  Civil 
Code,  which  provides  for  the  adoption  of  by- 
laws after  the  organization  of  the  corpora- 
tion; and  a  finding  that  the  corporation  has 
had  a  code  of  by-laws  ever  since  about  the 
time  of  Its  incorporation,  but  that  it  was 
not  adopted  in  the  manner  provided  by  law. 
Is  justified  by  the  fact  (Vercoutere  v. 
Golden  State  Land  Co.,  116  Cal.  410.) 


IV.  Promoters. 

Adverse  possession  by.  See  Adverse  Pos- 
session, 22,  23. 

Action  by  corporation  against  promoters 
to  compel  conveyance,  effect  of  possession, 
on  running  of  statute.  See  Statute  of  Limi- 
tations, 30. 
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10.  The  promoters  are  not  the  corpora- 
tion, and  their  contracts  cannot  be  its  con- 
tracts, though  the  promoters  become  its 
only  stockholders,  directors,  and  officers; 
but,  after  it  comes  Into  existence,  it  may,  by 
adopting  arrangements  made  for  it  in  ad- 
vance, make  them  its  contract,  and  may 
thereby  become  bound  to  fulfill  a  contract 
made  In  its  behalf,  in  anticipation  of  its  ex- 
istence, and  may  acquire  a  right  to  enforce 
such  a  contract  against  the  other  party  by 
his  acceptance  of  performance  by  the  cor- 
poration. (Scadden  Flat  6.  M.  Co.  v.  Scad- 
den,  121  Cal.  33.) 

11.  Where  the  promoters  of  a  mining  cor- 
poration agreed  to  sell  and  convey  certain 
mining  property  to  the  corporation,  when 
formed,  and  to  deliver  to  it  the  possession 
of  such  property,  in  consideration  of  the  de- 
livery to  them  or  their  order  by  the  corpo- 
ration of  two-thirds  of  its  capital  stock,  the 
remaining  one-third  to  be  sold  for  the  bene- 
fit of  the  corporation,  and  the  property  was 
delivered  to  the  corporation,  which  issued 
two-thirds  of  the  stock  to  the  promoters, 
and  worked  the  mine,  sold  the  treasury 
stock,  built  a  mill,  and  managed  and  oper- 
ated the  property  as  owner,  the  corporation 
by  its  acts  accepted  the  proposition  of  the 
promoters,  and  had  the  right  to  enforce  the 
contract  against  them  as  trustees  of  the 
legal  title  for  the  corporation.  (Scadden 
Flat  O.  M.  Co.  v.  Scadden,  121  Cal.  33.) 

V.  Stock  and  Stockholders. 
1.  Subscription  to  and    Issuance   of    Stock. 

Conditional  subscription,  performance  af- 
ter suit  brought  to  recover  amount  paid.  See 
Assumpsit,  5. 

Agent  guilty  of  misrepresentations  in  in- 
ducing subscriptions  not  liable  in  assump- 
sit.   See  Assumpsit,  6. 

National  bank  cannot  purchase  or  sub- 
scribe to  stock.  See  Banks  and  Banking,  45 
et  seq. 

Stock,  nature  of.    See  Replevin,  1. 

Evidence  of  unauthorized  subscription  In 
action  against  stockholder.    See  post,  39. 

Inducing  subscriptions  by  false  represen- 
tations.   See  Assumpsit,  I,  1. 

Conditional  subscription  to  stock,  assump- 
sit lies  to  recover  money  paid.  See  Assump- 
sit, I,  1. 

12.  Where  a  copy  of  the  agreement  of 
subscription,  annexed  to  the  complaint  as  an 
exhibit,  shows  a  mere  subscription  to  the 
shares  set  opposite  the  names  of  the  sub- 
scribers, and  to  pay  ten  per  cent  in  cash  to 
the  treasurer  of  the  corporation,  which  cash 
payment  appears  to  have  been  made,  the 
legal  effect  of  the  subscription  is  to  make 
further  payments  not  otherwise  than  as  as- 
sessments therefor  might  be  legally  made, 
and  such  legal  effect  of  the  agreement  will 
prevail  over  an  allegation  that  the  defend- 
ant agreed  to  pay  his  subscription  "when 
and  as  it  might  be  demanded  by  said  plain- 
tiff," and  such  allegation  must  be  disregard- 
ed; and  where  the  complaint  shows  that  one- 
fourth  of  the  capital  stock  had  not  been  sub- 
scribed when  the  assessment  sued  upon  was 


levied,  a  demurrer  to  the  complaint,  upon 
the  ground  that  it  states  no  cause  of  action, 
should  be  sustained.  (Ventura  etc.  Ry.  Co. 
v.  Hartman,  116  Cal.  260.) 

13.  It  is  competent  for  persons  organizing 
a  corporation  to  agree  among  themselves 
that  paid-up  stock  shall  be  issued  to  them  in 
consideration  of  the  transfer  by  them  to  the 
corporation  of  property  which  can  be  used 
for  the  purposes  for  which  it  was  incorpo- 
rated; and  no  public  policy  is  violated  there- 
by.   (Kellerman  v.  Maier,  116  Cal.  416.) 

14.  Where  the  stock  of  a  corporation  is 
sold  at  the  highest  market  price,  at  a  dis- 
count from  its  face  value,  the  purchaser  is 
not  liable  as  a  subscriber  for  any  unpaid 
balance  of  the  face  value.  (Kellerman  v. 
Maier,  116  Cal.  416.) 

15.  Where,  after  the  issuance  of  shares, 
sold  at  the  highest  market  price,  the  mar- 
ket price  becomes  reduced,  the  issuance  of 
an  additional  number  of  shares,  without  con- 
sideration, merely  to  equalize  the  prices,  so 
that  the  stock  already  purchased  should  cost 
no  more  than  that  to  be  purchased  at  the 
reduced  price,  is  in  violation  of  section  359 
of  the  Civil  Code,  providing  that  "no  cor- 
poration shall  issue  stock  or  bonds  except 
for  money  paid,  labor  done,  or  property  ac- 
tually received,"  and  the  certificates  for 
such  additional  number  of  shares  issued  to 
present  stockholders,  without  any  new  con- 
sideration, are  void,  and  the  parties  receiv- 
ing them  do  not  thereby  become  sharehold- 
ers, nor  make  themselves  liable  to  creditors 
of  the  corporation  as  for  an  unpaid  sub- 
scription. (Kellerman  v.  Maier,  116  Cal. 
416.) 

2.  Transfer  of;  Fraud Jn;  Rights  on;  Refusal 
to  Transfer  Stock  on  Books. 

Assignment  of  stock,  what  does  not 
amount  to.    See  Building  Associations,  2. 

Verbal  guaranty  by  stockholder  against 
loss  on  stock  purchased.  See  Statute  of 
Frauds,  4. 

Rescission  of  contract  for  transfer  of 
stock,  restitution.  See  Rescission  of  Con- 
tracts, 18  et  seq. 

Stock,  suit  to  enforce  trust  in.  See  Trusts 
and  Trustees,  80  et  seq. 

Pledge  of  stock.    See  Pledges,  I. 

Rights  of  pledgee  of  stock.  See  Pledges, 
III,  1. 

Pledge  of  stock  by  agent,  rights  of  pledgee. 
See  Pledges,  14. 

Stock,  pledge  of.  purchaser  when  charge- 
able with  trust.  See  Trusts  and  Trustees, 
74. 

Pledgee  of  stock,  right  of  to  transfer  of 
stock.    See  Pledges,  10. 

Agreement  to  hold  stock  as  security  for 
money  advanced  *and  to  restore  stock  on 
payment.    See  Trusts  and  Trustees,  7. 

Assessment  on  stock  does  not  prevent  its 
transfer.    See  post,  67. 

16.  A  certificate  of  stock  is  not  a  negoti- 
able instrument,  and,  in  analogy  to  other 
non-negotiable  instruments,  a  purchaser 
would  take  subject  to  all  equities  in  favor 
of  the  corporation;  nor  does  the  fact  that  the 
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purchaser  did  not  know  of  a  delinquent 
assessment  at  the  time  of  demanding  the 
transfer  affect  the  validity  of  the  assess- 
ment, nor  the  liability  of  the  stock  therefor. 
(Craig  v.  Hesperia  L.  &  W.  Co.,  113  Cal.  7.) 

17.  A  complaint  showing  that  a  purchase 
by  plaintiff  of  bank  stock  from  the  defend- 
ant had  been  rescinded  for  fraudulent  repre- 
sentations inducing  the  purchase,  and  alleg- 
ing that  plaintiff  was  sued  as  a  stockholder 
by  attachment  upon  large  claims  for  Indebt- 
edness which  existed  at  the  time  of  the 
transfer  of  the  stock  by  defendant  to  plain- 
tiff, and  that  plaintiff  had  a  proportionate 
share  of  said  claims  on  account  of  said 
stock,  for  which  sum  damages  were  claimed, 
states  no  cause  of  action  for  damages,  but 
merely  shows  a  voluntary  payment  by  plain- 
tiff of  a  liability  which  pertained  alone  to 
the  defendant,  and  from  which  defendant 
was  not  released  by  the  transfer.  (Daniel- 
son  v.  Yoakum,  116  Cal.  382.) 

18.  Where  a  banking  corporation  has  re- 
fused to  transfer  stock  upon  its  books,  the 
assignee  may  elect  to  treat  this  as  a  con- 
version of  the  shares  by  the  bank,  and  sue 
it  for  their  value,  or  he  may  sue  in  equity 
to  compel  registration  of  the  transfer,  and 
recover  damages  as  an  alternative;  nor  is 
the  latter  remedy  exclusive  of  the  former. 
(Ralston  v.  Bank  of  California,  112  Cal.  208.) 

19.  The  fact  that  the  bank  becomes  the 
owner  of  the  shares  converted,  where  a  re- 
covery Is  had  for  the  conversion,  is  not 
ground  for  refusing  the  remedy  for  such  re- 
covery, as  the  authorized  capital  is  not  re- 
duced by  such  ownership,  and  the  shares  are 
not  extinguished,  and  may  be  reissued  by 
the  bank.  (Ralston  v.  Bank  of  California, 
112  Cal.  208.) 

20.  Where  a  rule  of  the  bank  forbids  a 
transfer  of  stock  while  the  stockholder  is  in- 
debted to  the  bank,  a  refusal  of  the  bank  to 
transfer  the  stock  on  that  ground  is  not  a 
conversion;  but,  if  the  bank  transfers  its 
claim  of  indebtedness  against  the  stockhold- 
er, It  loses  its  lien  upon  the  stock,  and  it  is 
no  longer  authorized  to  refuse  the  transfer, 
and  is  liable  for  conversion  of  the  stock, 
upon  a  subsequent  demand  and  refusal  to 
transfer  it  upon  the  books.  (Ralston  v.  Bank 
of  California,  112  Cal.  208.) 

21.  A  corporation  is  liable  for  a  conver- 
sion of  stock  which  it  refuses  to  transfer  on 
the  books  of  the  corporation  to  a  purchaser 
thereof;  and  the  existence  of  unpaid  delin- 
quent assessments  upon  the  stock  is  no  de- 
fense to  an  action  for  such  conversion, 
though  proof  of  them  Is  admissible  as  affect- 
ing the  value  of  the  stock.  (Craig  v.  Hes- 
peria L.  &  W.  Co.,  113  Cal.  7.) 

3.  Ownership  of  Stock. 

22.  The  payment  of  dividends  declared  on 
the  stock  of  another  corporation,  standing  in 
the  name  of  the  officers  of  a  national  bank, 
by  a  check  drawn  in  favor  of  the  bank,  is 
not  conclusive  that  the  bank  was  the  owner 
of  the  stock.  (Chemical  Nat.  Bank  of  New 
York  v.  Havermale,  120  Cal.  601.) 


23.  Evidence  that  certificates  of  stock  in 
another  corporation,  drawn  in  favor  of  the 
officers  of  a  national  bank,  without  ever  hav- 
ing been  delivered  to  them,  were  afterward 
presented  by  one  of  such  officers,  without 
being  indorsed,  for  transfer  by  the  bank,  is 
not  sufficient  to  show  an  acquisition  by  the 
bank  of  the  title  to  the  stock  in  any  mode 
by  which  it  was  authorized  to  acquire  it 
(Chemical  Nat.  Bank  of  New  York  v.  Haver- 
male, 120  Cal.  601.) 

4.  Elections    by;    Agreements    to    Combine 
Stock  for 'Voting  Purposes. 

24.  The  rule  of  stockholders'  meetings  is 
that  the  majority  governs;  and  every  stock- 
holder contracts  that  such  shall  be  the  rule. 
(San  Diego  v.  Pacific  Beach  R.  R.  Co.,  112 
Cal.  53.) 

25.  Under  section  312  of  the  Civil  Code, 
only  those  who  are  bona  fide  stockholders, 
having  stock  in  their  own  name  on  the 
stock  books  of  the  corporation  at  least  ten 
days  prior  to  the  election  of  directors,  are 
entitled  to  vote  at  such  election;  and  the 
holders  of  stock  standing  In  their  names, 
who  do  not  hold  it  In  a  representative  ca- 
pacity, or  as  trustees  of  an  express  trust,  or 
as  pledgees,  and  who  have  no  interest  in  the 
stock,  and  are  only  dummies  for  the  real 
owners,  the  object  of  the  registration  being 
for  the  admitted  purpose  of  enabling  the 
real  owners  to  avoid  statutory  liabilities, 
are  not  bona  fide  stockholders  within  the 
meaning  of  that  section,  and  can  neither 
vote  such  stock  nor  give  a  lawful  proxy 
therefor.  (Smith  v.  San  Francisco  etc.  Ry. 
Co..  115  Cal.  584.) 

26.  It  is  not  illegal  or  against  public  pol- 
icy to  separate  the  voting  power  from  the 
ownership  of  stock  by  an  irrevocable  proxy 
given  upon  a  sufficient  consideration,  when 
it  is  not  appointed  for  an  unlawful  purpose, 
or  where  no  unlawful  end  is  attempted  to  be 
effected  by  the  exercise  of  the  voting  power. 
(Smith  v.  San  Francisco  etc.  Ry.  Co.,  115  Cal. 
584.) 

27.  An  agreement  between  three  persons 
for  the  purchase,  as  an  entirety,  of  railway 
stock  ordered  to  be  sold  in  the  course  of  ad- 
ministration of  the  estate  of  a  deceased  per- 
son, and  that,  in  order  to  secure  the  control 
of  the  management  and  business  policy  of 
the  railway  company,  they  would  combine  the 
stock  purchased  so  that  it  should  be  voted 
as  a  unit  for  the  period  of  five  years,  the 
vote  to  be  cast  to  be  determined  by  ballot 
between  them,  is  not  void  as  against  public 
policy,  and  is  to  be  construed  as  implying 
that  the  majority  of  them  shall  determine 
how  all  the  shares  purchased  are  to  be  voted, 
and  as  giving  to  the  majority  the  authority 
to  vote  the  stock  of  the  other  owner  by 
proxy;  and,  such  agreement  having  been 
made  in  consideration  of  the  purchase  of  the 
stock,  the  proxy  is  in  the  nature  of  a  power 
coupled  with  an  interest  which  cannot  be 
revoked  at  the  pleasure  of  either  of  the  par- 
ties. (Smith  v.  San  Francisco  etc.  Ry.  Co., 
115  Cal.  584.) 
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5.  Actions  against  Stockholders, 
a.  Who  may  Sue. 

Assignment  of  action  against  stockhold- 
ers need  not  be  written.  See  Assignment  of 
Contracts,  1. 

Stockholders  in  bank  are  liable  to  depos- 
itors for  their  proportion.  See  Banks  and 
Banking,  16. 

Liability  of  stockholders  for  federal  taxes. 
See  Taxation,  61. 

Holders  of  stock,  where  certificate  void, 
are  not  liable  to  creditors.    See  ante,  15. 

28.  Where  the  note  of  the  corporation  was 
paid  by  indorsing  stockholders,  and  deliv- 
ered to  them  by  the  bank,  an  assignment  to 
a  third  party  expressing  a  consideration 
vests  title  in  him  to  the  debt  of  the  corpora- 
tion, and  he  may  sue  other  stockholders 
thereupon  for  their  proportionate  share  of 
the  liability;  and  It  is  no  defense  to  such  ac- 
tion that  the  Indorsing  stockholders  would 
profit  by  a  recovery  and  were  the  real  par- 
ties in  Interest,  where  no  defense  could  have 
been  made  to  the  note  If  it  had  been  sued 
by  them;  and  the  fact  that  they  were  stock- 
holders is  no  defense  to  the  action,  nor  is 
evidence  thereof  admissible.  (Herman  v. 
Hecht,  116  Cal.  553.) 


b.  Pleadings  in;  Statute  of  Limitations. 

Actions  against  stockholders,  limitation 
of.    See  Statute  of  Limitations,  IV,  5. 

Action  against  stockholder,  computation 
of  time.    See  Statute  of  Limitations,  2. 

Complaint  upon  contract  of  subscription, 
construction  of  becomes  law  of  case.  See 
Law  of  the  Case,  8. 

20.  A  complaint  in  an  action  to  enforce 
the  liability  of  a  stockholder  in  a  corpora- 
tion, which  shows  that  defendant  was  a 
stockholder  therein,  when  the  original  in- 
debtedness of  the  corporation  to  the  plaintiff 
was  created,  is  not  rendered  subject  to  de- 
murrer, nor  to  a  motion  to  strike  out,  be- 
cause it  also  sets  forth  a  subsequent  account 
stated  with  the  corporation  for  the  purpose 
of  showing  that  the  original  debt  was  re- 
duced by  agreement;  and  in  such  case  the 
cause  of  action  is  upon  the  original  indebt- 
edness, and  not  upon  the  account  stated, 
which  served  merely  to  establish  a  reduction 
•  of  the  indebtedness  of  the  corporation  and 
of  its  stockholder,  the  stockholder  being  at 
liberty  to  repudiate  the  reduction  if  he  saw 
fit,  and  also  at  full  liberty  to  assail  the  orig- 
inal Indebtedness.  (Partridge  v.  Butler,  113 
Cal.  326.) 

30.  In  an  action  by  an  assignee  of  the 
claims  of  certain  creditors  of  a  corporation 
against  its  stockholders,  where  the  com- 
plaint alleged  that  each  of  the  claims  "was 
duly  assigned  to  the  plaintiff  before  the 
commencement  of  the  action,"  but  did  not 
aver  that  plaintiff  was  still  the  owner  of  the 
claims,  it  is  subject  to  special  demurrer  for 
want  of  a  direct  averment  of  continued  own- 
ership thereof:  yet,  In  the  absence  of  a  spe- 
cial demurrer,  the  complaint  shows  by  fair 
intendment  that  the  plaintiff  was  the  owner 


of  the  claims  at  the  time  of  the  commence- 
ment of  the  action,  and  the  objection,  for  the 
want  of  direct  averment,  cannot  be  urged 
for  the  first  time  upon  appeal.  (Irish  v. 
Sunderhaus,  122  Cal.  308.1 

31.  In  a  complaint  by  a  creditor  of  a  cor- 
poration against  a  stockholder  to  recover 
his  proportionate  share  of  the  debt,  an  aver- 
ment of  the  total  number  of  subscribed 
shares  is  essential  to  the  cause  of  action, 
and  a  complaint  omitting  such  averment, 
and  merely  averring  the  total  amount  of 
capital  stock,  and  the  number  of  shares  into 
which  it  was  divided,  and  the  ownership  by 
defendant  of  a  specified  number  of  shares  of 
stock  held  by  the  defendant  when  the  lia- 
bility was  created,  does  not  state  a  cause  of 
action,  and  the  omission  renders  the  com- 
plaint subject  to  a  general  demurrer.  (John 
A.  Roebllng's  Sons  Co.  v.  Butler,  112  Cal. 
677.) 

32.  In  an  action  to  enforce  the  individual 
liability  of  a  stockholder  for  his  proportion- 
ate share  of  a  corporate  debt,  the  complaint 
must  show  affirmatively  that  the  indebted- 
ness was  Incurred  while  the  defendant  was 
a  stockholder;  and  the  mere  allegation  thet 
on  a  certain  day,  while  the  defendant  was 
a  stockholder,  the  corporation  made  its 
promissory  note,  is  not  sufficient,  in  the  ab- 
sence of  an  averment  that  the  indebtedness 
was  then  for  the  first  time  incurred,  or  that 
the  corporation  then  became  indebted  to  the 
plaintiff.  (J.  J.  Case  Plow  Works  v.  Mont- 
gomery, 115  Cal.  380.) 

33.  The  refusal  of  the  court  to  allow  the 
complaint  to  be  amended  to  conform  to 
claimed  proof  that  the  indebtedness  evi- 
denced by  the  note  upon  which  the  stock- 
holders were  sued  was  for  a  balance  due 
upon  a  mutual,  open,  and  current  account 
between  the  corporation  and  the  plaintiff 
was  within  the  discretion  of  the  court,  and 
the  ruling  will  not  be  disturbed  if  no  abuse 
of  discretion  appears.  The  ruling  is  with- 
out injury  where  the  evidence  shows  that 
the  cause  was  tried  as  fully  as  if  the  pro- 
posed matter  of  amendment  had  been 
pleaded.  (Santa  Rosa  Nat.  Bank  v.  Bar- 
nett,  125  Cal.  407.) 

34.  Section  359  of  the  Code  of  Civil  Pro- 
cedure, limiting  the  liability  of  the  stock- 
holders of  corporations,  is  not  inconsistent 
with  section  3  of  article  XII  of  the  state 
constitution,  imposing  such  liability,  and 
was  continued  in  force  by  section  1  of  arti- 
cle XII  of  the  constitution,  continuing  in 
force  all  laws  not  inconsistent  therewith. 
(Santa  Rosa  Nat.  Bank  v.  Barnett,  125  Cal. 
407.) 

35.  There  is  no  conflict  between  section 
359  of  the  Code  of  Civil  Procedure  and  sec- 
tion 309  thereof,  relating  to  the  liability  of 
directors  of  corporations,  or  section  348 
thereof,  relative  to  actions  against  persons 
and  corporations  with  whom  money  has 
been  deposited.  (Santa  Rosa  Nat.  Bank  v. 
Barnett,  125  Cal.  407.) 

36.  The  liability  of  a  corporation  and  of 
the  stockholders  thereof  for  the  services  of 
an  attorney  employed  to  defend  the  corpora- 
tion in  an  action  brought  against  it  is  not 


CORPORATIONS,  V,  5,  c,  d. 


153 


created  until  the  rendition  of  the  services 
performed  by  the  attorney;  and  the  statute 
of  limitations  does  not  begin  to  run  against 
the  stockholders  of  the  corporation  from  the 
date  of  the  contract  of  employment  of  the 
attorney.  (Johnson  v.  Bank  of  Lake,  125 
Cal.  6.) 

37.  In  applying  the  statute  of  limitations 
to  the  liability  of  the  stockholders,  a  note 
given  by  the  corporation  in  renewal  or  con- 
tinuance of  an  original  credit  given  to  the 
corporation  for  overdrafts  Is  to  be  disre- 
garded, and  the  liability  of  the  stockholders 
is  to  be  deemed  created  or  incurred  only  by 
the  original  credit  to  the  corporation.  (Lon- 
don etc.  Bank  v.  Parrott,  125  Cal.  472.) 

38.  A  corporation  is  liable  upon  an  implied 
promise  to  pay  overdrafts  to  a  bank  when 
made;  and  its  stockholders  are  liable  on  the 
indebtedness  thus  accruing  to  the  bank, 
upon  the  dally  balances  against  the  corpora- 
tion shown  by  the  account.  A  note  given  in 
renewal  or  extension  of  the  indebtedness  of 
the  corporation  for  overdrafts  cannot  oper- 
ate to  renew  or  extend  the  liability  of  the 
stockholders,  or  prevent  the  statute  of  limi- 
tations from  running  against  it.  (Santa 
Rosa  Nat.  Bank  v.  Barnett,  125  Cal.  407.) 


c  Evidence  in;  Defenses  to;  Release  of  Lia- 
bility; Several  Judgments. 

Assignee  may  sue  although  others  are  real 
parties  In  interest    See  ante,  28. 

30.  In  an  action  against  a  national  bank 
to  charge  it  with  liability  as  a  stockholder 
in  another  corporation,  it  is  error  to  reject 
evidence  offered  by  the  bank  that  it  never 
authorised  its  officers  to  subscribe  for  stock 
in  such  corporation.  (Chemical  Nat  Bank 
of  New  York  v.  Havermale,  120  Cal.  601.) 

40.  The  pendency  of  an  attachment  suit 
against  the  corporation  upon  the  same  note 
upon  which  stockholders  are  sued,  does  not 
constitute  a  defense  to  the  action  against 
them;  and  if  it  were  a  defense,  in  the  ab- 
sence of  a  pleading  of  it  no  evidence  thereof 
Is  admissible.  (Herman  v.  Hecht  116  Cal. 
553.) 

41.  A  release  of  the  stockholders  defend- 
ant pending  the  suit  by  one  who  had  agreed 
conditionally  to  purchase  the  claims  of  the 
creditors  involved  in  the  action,  from  an 
attorney  for  such  creditors,  who  had  repre- 
sented them  as  petitioners  for  an  adjudica- 
tion In  Insolvency  against  the  corporation, 
and  to  whom  they  had  assigned  their 
claims  for  collection  from  the  assets  of  the 
corporation,  without  sale  of  their  claims  to 
him,  or  authority  to  sell  them,  the  condi- 
tions of  the  agreed  purchase  never  having 
been  fulfilled,  is  an  insufficient  defense  to  an 
action  against  the  stockholders  by  a  direct 
assignee  of  such  creditors.  (Irish  v.  Sunder- 
bans,  122  Cal.  308.) 

42.  The  "understandings"  of  one  of  the 
defendant  stockholders  as  a  witness,  as  to 
the  effect  and  operation  of  the  contract  be- 
tween the  releasor  of  the  defendants  and  the 
attorney  for  the  creditors  whose  claims  are 
involved  In  the  suit,  are  not  evidence,  and 


should    not    be  received.    (Irish  v.  Sunder- 
haus,  122  Cal.  308.) 

43.  Exception  to  rulings  as  to  the  admis- 
sion of  evidence  having  reference  only  to  the 
case  of  the  defendants  against  the  attorney 
for  the  creditors,  assignees  of  plaintiff  under 
the  agreement  made  with  him  by  defend- 
ants' releasor,  are  rendered  immaterial  by  a 
finding  sustained  by  the  evidence  that  the 
claims  of  the  creditors  were  assigned  to  the 
attorney  for  collection  only.  (Irish  v.  Sun- 
derhaus,  122  Cal.  308.) 

44.  In  an  action  In  the  justice's  court 
against  a  number  of  stockholders  of  a  cor- 
poration to  enforce  their  Individual  liability 
for  the  Indebtedness  of  the  corporation  to 
the  plaintiff,  there  may  possibly  be  as  many 
diverse  issues  made,  and  as  many  trials  had, 
resulting  in  several  judgments,  as  there  are 
several  defendants;  and  proof  made  and 
judgment  rendered  against  a  defaulting  de- 
fendant cannot  operate  as  a  dismissal  of  the 
action  against  answering  defendants,  or 
affect  the  jurisdiction  of  the  court  to  try  the 
cause  as  to  them;  and  mandamus  will  lie 
to  compel  the  justice  to  proceed  with  such 
trial.     (Grimwood  v.  Barry,  118  Cal.  274.) 

Liability  of  stockholders  of  bank.  See 
Banks  and  Banking,  V. 

Stockholder,  liability  not  waived  by  un- 
signed agreement  or  release.  See  Banks 
and  Banking,  33. 

Stockholders  who  are  sureties  on  note  of 
are  discharged  by  alteration.  See  Altera- 
tion of  Instruments,  2. 

Unconstitutional  exemption  of  stockhold- 
ers, effect  of.    See  Banks  and  Banking,  42. 

d.  Remedies  Given  in  Other  States,  Enforce- 
ment of. 

45.  A  special  statutory  remedy  given  by 
the  laws  of  another  state,  for  enforcing  the 
statutory  liability  of  the  stockholders  of  a 
corporation  organized  under  its  laws,  limits 
the  liability,  and  where  such  remedy  is  not 
afforded  by  the  laws  of  this  state,  the  lia- 
bility of  the  stockholders  of  such  corporation 
cannot  be  enforced  In  this  state  against 
resident  stockholders  thereof.  (Russell  v. 
Pacific  Ry.  Co.,  113  Cal.  258.) 

46.  Though  penalties  and  special  remedies 
provided  by  the  laws  of  another  state  will 
receive  no  extraterritorial  recognition,  yet, 
when  the  statutory  liability  of  stockholders 
in  a  foreign  corporation  is  not  in  its  nature 
penal,  and  does  not  depend  for  its  enforce- 
ment upon  remedies  peculiar  to  the  courts 
of  the  state  which  created  the  liability,  but 
is  a  simple  personal  liability  contracted  for 
by  the  stockholders,  and  enforceable  in  an 
action  at  law  by  a  judgment  creditor  of  the 
corporation  in  the  state  where  the  corpora- 
tion was  created,  after  return  of  execution 
against  the  corporation  nulla  bona,  such  ac- 
tion may  be  brought  by  such  judgment 
creditor  in  this  state,  against  California 
stockholders  in  such  foreign  corporation,  the 
statute  of  the  state  which  created  the  cor- 
poration being  the  measure  of  the  liability 
of  its  stockholders.  (Ferguson  v.  Sherman, 
116  Cal.  169.) 
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47.  The  contract  of  stockholders  in  a  Kan- 
sas corporation,  as  respects  personal  liabil- 
ity under  the  Kansas  statute,  is  in  the  na- 
ture of  a  contract  of  guaranty,  upon  which 
an  action  will  lie,  after  the  creditor's  rem- 
edy against  the  corporation  has  been  ex- 
hausted, in  any  state  where  jurisdiction  of 
the  person  of  a  stockholder  may  be  obtained. 
(Ferguson  v.  Sherman,  116  Gal.  169.) 

48.  The  exemption  of  the  stockholders  of 
railroad  corporations  from  statutory  liabil- 
ity, by  the  constitution  of  Kansas,  is  an  im- 
munity in  the  nature  of  a  grant  or  privi- 
lege, which  is  to  be  construed  so  as  to  re- 
strict rather  than  broaden  the  grant  from 
the  state,  and  was  not  designed  to  apply  to 
stockholders  of  street  railroad  corporations. 
(Ferguson  v.  Sherman,  116  Gal.  169.) 


6.  Actions  by  Stockholders. 

Joint  action  of  tort  by  shareholder  against 
directors,  effect  of  release  of  part  of  de- 
fendants.   See  Release. 

Shareholder  suing  directors  of  insolvent 
national  bank,  right  of  to  control  action. 
See  Banks  and  Banking,  53. 

Replevin  will  not  lie  to  recover  shares  of 
stock.    See  Replevin,  1. 

Contribution  between  stockholders  paying 
federal  taxes.    See  Taxation,  61  et  seq. 

Complaint  in  replevin  for  stock,  suffi- 
ciency of.    See  Replevin,  10.  11. 

Conversion  of  shares,  damages  where 
party  guilty  of  laches.    See  Trover,  4,  5. 

Laches  per  se  In  suit  by  stockholder, 
what  Is  not.    See  ante,  5. 

Complaint  by  stockholder  averring  invalid 
amendment  of  articles.    See  ante,  3. 

Action  lies  by  assignee  of  stockholders 
paying  note  against  other  stockholders.  See 
ante,  V,  5,  a. 

49.  An  action  by  a  shareholder  to  enforce 
corporate  rights  must  be  regarded  as  a  suit 
brought  on  behalf  of  the  corporation,  and 
the  shareholder  can  enforce  only  such 
claims  as  the  corporation  could  enforce; 
and  the  essential  character  of  the  cause  of 
action  remains  the  same,  whether  the  suit 
be  brought  by  the  corporation  or  by  a  share- 
holder. (Chetwood  v.  California  Nat.  Bank, 
113  Cal.  414.) 

50.  An  action  by  stockholders  against 
other  stockholders  of  the  corporation,  to 
enforce  their  liability,  to  contribute  to  the 
payment  of  a  note  upon  which  the  plaintiffs 
were  sureties,  and  which  they  have  paid, 
does  not  arise  out  of  the  relation  of  surety, 
but  Is  a  statutory  action  to  enforce  the  lia- 
bility to  them  of  the  stockholders  as  prin- 
cipal debtors.  (Myers  v.  Sierra  Valley  Stock 
etc.  Assn.,  122  Cal.  669.) 

51.  The  holder  of  the  paid  note  had  no 
right  or  remedy  which  required  the  Inter- 
position of  equity  to  Invest  the  sureties 
therewith,  or  to  entitle  them  to  be  subro- 
gated thereto;  and  equity  has  no  jurisdic- 
tion of  an  action  by  them  to  enforce  the  lia- 
bility of  the  other  stockholders  to  "them; 
but  the  sureties,  upon  payment  of  the  note, 
had  their  action  in  assumpsit,  as  sureties, 
directly  against  the  stockholders  as  princi- 


pals.   (Myers   v.   Sierra  Valley   Stock   etc. 
Assn.,  122  Cal  669.) 

52.  The  superior  court  has  no  jurisdiction 
of  such  an  action,  where  the  amount  recov- 
erable from  each  stockholder  is  less  than 
three  hundred  dollars.  (Myers  v.  Sierra  Val- 
ley Stock  etc.  Assn.,  122  Cal.  669.) 

53.  An  averment  in  a  suit  by  a  stockholder 
to  enjoin  the  company  from  supplying  water 
for  the  irrigation  of  lands  of  new  stockhold- 
ers, of  a  conclusion  of  law  drawn  from  the 
articles  of  incorporation  and  by-laws  appear- 
ing in  the  complaint,  is  properly  stricken 
out.  (McDermont  v.  Anaheim  Union  Water 
Co.,  124  Cal.  112.) 

54.  Where  the  complaint  does  not  show  on 
its  face  that  any  of  the  defendants  were 
innocent  purchasers  of  the  new  issue  of 
stock,  or  that  the  plaintiffs  were  chargeable 
with  laches  or  estoppel,  neither  of  these 
matters  can  be  taken  advantage  of  upon 
demurrer,  and  each  of  them  must  be  set  up 
in  the  answer  as  matter  of  affirmative  de- 
fense, in  order  to  render  them  available. 
(McDermont  v.  Anaheim  Union  Water  Co., 
124  Cal.  112.) 

55.  In  an  action  by  a  stockholder  of  a 
mining  corporation  to  recover,  from  a  de- 
fendant stockholder  for  the  benefit  of  the 
corporation  made  defendant,  a  payment  of 
fifty  thousand  dollars,  out  of  which  it  is 
alleged  that  the  defendant  stockholder  con- 
spired to  defraud,  and  did  defraud,  the  cor- 
poration with  the  aid  and  connivance  of  the 
directors,  evidence  that  the  defendant 
stockholder  was  a  director  of  a  bank  which 
was  the  treasurer  of  the  mining  corporation, 
and  that  the  superintendent  of  the  mine,  to 
whom  the  money  was  paid  by  the  mining 
corporation  for  extraordinary  services,  was 
indebted  to  the  bank  in  the  sum  of  about 
fifty  thousand  dollars,  which  was  amply 
secured,  by  collaterals,  but  was  paid  out  of 
the  allowance  made,  whether  sufficient  or 
not  to  show  a  legal  wrong  against  the  min- 
ing company,  is  not  sufficient  to  charge  the 
personal  defendant  with  liability,  if  the 
court  finds,  upon  sufficient  evidence,  that 
such  defendant  was  not  a  party  to  the 
transaction,  nor  a  conspirator  or  participant 
therein  in  any  way,  and  was  not  in  the  state 
when  the  money  was  voted  or  paid,  and 
knew  nothing  thereof,  and  personally  de- 
rived no  pecuniary  benefit  therefrom.  (Fox 
v.  Mackay,  123  Cal.  582.) 

56.  In  an  action  by  a  stockholder  of  a 
mining  corporation  to  recover  from  a  de- 
fendant stockholder  for  the  benefit  of  the 
corporation,  made  defendant,  a  payment  of 
fifty  thousand  dollars,  out  of  which  it  is  al- 
leged that  the  defendant  stockholder  con- 
spired to  defraud,  and  did  defraud,  the  cor- 
poration, with  the  aid  and  connivance  of  Its 
directors,  if  the  court,  upon  issue  joined  with 
the  defendant  stockholder,  finds  that  the 
expenditure  was  made  for  unusual  and  ex- 
traordinary services  of  the  superintendent 
of  the  company  in  extinguishing  a  fire  of 
long  standing  in  the  lower  levels  of  the 
mine,  outside  of  his  ordinary  duties  as  su- 
perintendent, and  that  the  defendant  stock- 
holder committed  no  fraud,  that  he  was  not 
a  conspirator  or  member  of  the  board  of 
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directors,  and  was  profited  in  no  way  by  the 
transaction,  bnt  was  an  entire  stranger 
thereto,  the  findings  are  sufficient  to  show 
his  nonliability,  and  to  sustain  a  judgment 
In  his  favor.    (Fox  v.  Mackay,  123  Gal.  580.) 

57.  In  an  action  by  a  stockholder  of  a 
mining  corporation,  for  an  accounting  of 
ores  claimed  to  have  been  fraudulently 
milled  under  a  contract  with  a  milling  com- 
pany, which  provided  that  the  ores  "shall 
be  worked  in  the  usual  and  ordinary  man- 
ner of  working  like  ores,  and  returns  there- 
from shall  not  be  less  than  seventy  per  cent 
of  the  pulp  assay,"  a  complaint  alleging 
that  seven  hundred  and  thirty-four  thou- 
sand tons  of  ore  were  milled  under  the  con- 
tract and  that  said  ores  were  milled  in  a 
very  superficial  and  Imperfect  manner,  and 
that  less  than  seventy  per  cent  was  returned 
by  the  milling  company  to  the  mining  com- 
pany for  more  than  forty-one  thousand  two 
hundred  and  seventy-five  tons  of  ore,  with- 
out stating  how  much  less,  or  that  the  per- 
centage was  of  the  pulp  assay,  or  when  such 
tons  of  ore  were  milled,  is  not  sufficient  to 
support  a  judgment  for  the  plaintiff.  (Fox 
v.  Mackay,  125  Gal.  54.) 

58.  Under  the  rule  that  pleadings  are  to 
be  construed  against  the  pleader,  it  may  be 
assumed  that  the  allegation  of  "less  than 
seventy  per  cent"  is  satisfied  by  a  shortage 
of  the  smallest  fraction  of  one  per  cent, 
and  that  the  rule  of  de  minimis  would  bar  a 
recovery.    (Fox  v.  Mackay,  125  Cal.  54.) 

59.  In  an  action  by  a  stockholder  of  a 
mining  corporation  for  an  accounting  of  ores 
claimed  to  have  been  fraudulently  milled 
as  the  result  of  an  alleged  conspiracy  be- 
tween certain  stockholders  of  the  mining 
company,  who  had  organized  the  milling 
company,  the  good  faith  of  the  plaintiff  In 
bringing  the  action  Is  open  to  question, 
where  it  appears  that  he  purchased  five 
shares  of  the  stock,  and  held  It  but  a  single 
month,  for  the  purpose  of  bringing  the  ac- 
tion, while  the  holders  of  the  remaining 
two  hundred  and  fifteen  thousand  nine  hun- 
dred and  ninety-five  shares  appear  to  be 
satisfied  with  the  past  management  of  the 
corporation,  and  that  the  plaintiff  also 
brought  five  similar  actions  against  other 
corporations  on  the  same  day.  (Fox  v. 
Mackay,  125  Cal.  57.) 

60.  Findings  supported  by  evidence  show- 
ing that  the  contract  for  the  milling  of  the 
ore  was  fair,  and  that  the  milling  was  hon- 
estly done,  and  yielded  an  average  per  cent 
of  the  pulp  assay  in  excess  of  that  required 
by  the  contract,  though  in  certain  months 
of  incompleted  runs  the  yield  was  less,  and 
that  none  of  the  stockholders  of  the  mining 
company  who  organized  the  milling  com- 
pany were  directors  of  the  former,  or  par- 
ticipated in  or  controlled  In  any  manner  Its 
action  In  the  making  of  the  contract,  are  a 
bar  to  any  recovery  by  the  plaintiff.  (Fox 
v.  Mackay,  125  Cal.  57.) 

61.  The  stockholders  of  the  mining  cor- 
poration, merely  as  such,  owed  no  duty  to 
Inform  it  of  their  Interest  in  the  contract 
made  with  the  milling  company,  and  the 
concealment  of  such  interest  is  not  a  fraud 


per  ee  upon  the  mining  company,  If  its  ac- 
tion in  making  the  contract  was  not  con- 
trolled by  them  In  any  manner.  (Fox  v. 
Mackay,  125  Cal.  57.) 

62.  An  action  will  not  lie  at  the  suit  of 
stockholders  4n  a  railway  corporation  to  en- 
join the  foreclosure  of  a  trust  deed  given  to 
secure  its  bonds,  on  the  alleged  grounds 
that  any  demand  upon  the  corporation  to 
bring  such  action  would  be  fruitless,  and 
that  by  conspiracy  and  collusion  of  the  di- 
rectors of  the  railway  company  with  a  con- 
struction company,  each  having  a  majority 
of  the  same  directors,  the  bonds  had  been 
fraudulently,  and  without  consideration, 
transferred  to  the  construction  company, 
and  to  other  defendants,  and  to  enjoin  fur- 
ther transfer  of  such  bonds,  and  compel 
the  delivery  of  them  up  for  the  benefit  of 
the  railway  company,  as  no  such  independ- 
ent action  would  lie  in  favor  of  the  railway 
company,  and  the  facts  alleged  are  available 
to  it  as  matter  of  defense  in  the  foreclosure 
suit,  and,  by  way  of  cross-complaint,  there- 
in to  aid  the  defense;  and,  in  case  the  cor- 
poration would  not  prosecute  such  defense 
in  good  faith,  the  stockholders  have  the 
right  to  intervene  in  the  foreclosure  suit, 
and  to  cause  all  the  necessary  parties  to  be 
brought  In  for  the  prosecution  of  such  de- 
fense and  the  proper  obtaining  of  affirm- 
ative relief  therein  in  aid  of  the  defense. 
(Waymire  v.  San  Francisco  etc.  Ry.  Co., 
112  Cal.  646.) 

7.  Notes  Signed  by  Individuals  "as  Stock- 
holders." 

63.  A  promissory  note,  joint  in  form,  exe- 
cuted by  a  corporation  and  by  seven  in- 
dividuals, "as  stockholders,"  Is  the  joint  note 
of  the  corporation  and  of  the  individuals 
whose  names  are  signed  thereto.  (Savings 
Bank  of  San  Diego  Co.  v.  Central  Market 
Co.,  122  Cal.  28.) 

64.  The  question  as  to  the  liability  of  the 
Individuals  who  signed  the  note  "as  stock- 
holders" Is  to  be  determined  upon  an  In- 
spection of  the  note;  and  as  it  Imports  upon 
its  face  an  agreement  by  them  to  pay  the 
note,  and  not  merely  to  ratify  its  execu- 
tion by  the  corporation,  the  fact  that  they 
promised  to  pay  "as  stockholders"  is  Imma- 
terial. It  is  also  Immaterial  that  the  desig- 
nation of  "trustee"  was  further  appended 
to  two  of  the  signatures.  (Savings  Bank 
of  San  Diego  Co.  v.  Central  Market  Co., 
122  Cal.  28.) 

8.  Assessments;  Dividends. 

Complaint  showing  one-fourth  of  capital 
stock  not  subscribed  when  assessment  lev- 
led.    See  ante,  12. 

65.  A  corporation  cannot  levy  an  assess- 
ment until  after  one-fourth  of  Its  capital 
stock  has  been  subscribed,  where  the  terms 
of  the  agreement  of  subscription  do  not 
otherwise  provide.  (Ventura  etc.  Ry.  Co.  v. 
Hartman,  116  Cal.  260.) 

66.  A  subscriber  to  the  stock  of  a  corpo- 
ration may,  by  the  terms  of  his  subscription, 
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vary  his  liability  to  calls  or  assessments 
from  that  imposed  by  the  statute,  but  the 
liability  of  the  subscriber  in  such  case  is 
measured  by  the  terms  of  his  agreement, 
and  is  to  be  determined  by  a  construction 
of  the  language  used  in  the  agreement. 
(Ventura  etc.  Ry.  Co.  v.  Hartman,  116  Cal. 
260.) 

67.  A  corporation  has  a  lien  upon  the 
shares  of  stock  for  the  payment  of  delin- 
quent assessments  thereon;  but  it  has  no 
lien  upon  the  certificates  of  stock,  which 
are  merely  evidence  of  ownership  of  the 
shares,  and  has  no  right  to  prevent  a  trans- 
fer of  such  certificates,  on  account  of  a  de- 
linquent assessment  upon  the  shares;  but  the 
shares  remain  subject  to  the  lien,  and  the 
new  owner  takes  subject  thereto;  nor  is  the 
identity  of  the  stock  affected  by  the  trans- 
fer; and  the  corporation  can  enforce  its  de- 
linquent assessment  upon  the  shares  liable 
therefor,  no  matter  how  many  transfers 
have  been  made  subsequent  to  the  assess- 
ment. (Craig  v.  Hesperla  Land  etc.  Co.,  113 
Cal.  7.) 

Existence  of  unpaid  assessments  is  no  de- 
fense to  refusal  to  transfer  stock  on  books. 
See  ante,  21. 

Transfer  of  stock  where  an  assessment  is 
delinquent.    See  ante,  16. 

Payment  of  dividends  as  evidence  of  own- 
ership of  stock.    See  ante,  V,  3. 


9.  Invalid  Corporations;  Liability  of  Mem- 
bers. 

68.  Where  persons  knowingly  and  fraudu- 
lently assume  or  pretend  to  have  a  corpo- 
rate existence,  they  may  be  held  liable  as 
Individuals;  but  where  they  are  acting  in 
good  faith,  supposing  that  they  are  stock- 
holders or  members  in  a  valid  corporation, 
and  where  the  corporation  assumes  to  trans- 
act business  for  a  number  of  years,  and 
the  assumed  corporate  existence  is  not  chal- 
lenged by  the  state,  they  cannot  be  held 
liable  as  Individuals.  The  principle  that 
shields  the  members  from  claims  of  persons 
dealing  with  the  corporation  under  such  cir- 
cumstances is  equally  efficacious  to  protect 
the  members  as  between  themselves.  (Per- 
kins v.  Fish,  121  Cal.  317.) 

69.  Where  no  fraud  is  shown  to  have  been 
committed  by  the  managing  members,  either 
in  the  organization  of  the  corporation  or 
In  the  conduct  of  its  business,  all  the  mem- 
bers of  the  assumed  corporation  were  par- 
ties to  the  representation  that  its  organiza- 
tion was  valid,  and  stood  in  equal  relations 
to  all  the  facts  connected  therewith;  and, 
in  so  far  as  any  wrong  was  done  thereby, 
the  members  were  in  pari  delicto,  and 
neither  of  them  should  be  permitted  to  take 
advantage  of  his  own  wrong  as  against 
any  other.     (Perkins  v.  Fish,  121  Cal.  317.) 


VI.  Powers  of. 

Purchase  of  real  estate,  assent  by  stock- 
holders is  unnecessary.  See  Mines  and 
Mining,  23. 


Presumption  of  authority  to  buy  real  es- 
tate.   See  Mines  and  Mining,  23. 

Bank  receiving  dividends  on  stock  not  es- 
topped to  deny  want  of  power  to  purchase 
it    See  Banks  and  Banking,  46. 

Religious  society  is  presumed  to  hold 
premises  as  a  corporation,  when.  See  Re- 
ligious Societies,  1. 

Federal  government  alone  can  question 
whether  acts  of  national  bank  are  ultra 
vires.    See  Banks  and  Banking,  47,  48. 

Judgment  in  action  by  cannot  be  collater- 
ally attacked  because  record  does  not  show 
corporate  capacity.  See  Justices  of  the 
Peace,  6. 

Estoppel  of  one  dealing  with  to  deny  cor- 
porate existence  and  power.  See  Trust 
Deeds,  9. 

70.  Every  corporation  is  presumed  to  have 
power  to  purchase  and  hold  real  estate,  and 
if  there  is  anything  in  its  charter,  or  the 
business  in  which  it  is  engaged,  or  the  law 
under  which  it  is  organized,  abridging  this 
power,  it  must  be  shown  affirmatively  by 
the  person  assailing  its  title,  else  a  convey- 
ance to  it  will  be  deemed  valid.  (Granite 
Gold  Min.  Co.  v.  Maginness,  118  Cal.  131.) 

VII.  Contracts  of. 

1.  Corporate  Seal;  Contracts  without  Seal; 

Effect  of. 

Contract  with  corporate  seal  is  presumed 
to  be  executed  by  authority.    See  post,  77. 

Deed  sealed  by  private  seal  of  trustees, 
ratification  of,  what  is  not    See  post,  84. 

71.  To  support  the  deed  of  a  corporation 
which  is  without  a  corporate  seal,  it  is  In- 
cumbent upon  the  party  relying  upon  it  to 
show  affirmatively  that  it  was  executed  by 
authority  of  a  resolution  of  the  board  of  di- 
rectors entered  on  the  records  of  the  cor- 
poration, or  that  it  was  ratified  by  such  a 
resolution.    (Barney  v.  Pforr,  117  Cal.  56.) 

72.  Where  it  is  shown  that  the  seal  at- 
tached to  a  note  and  mortgage  executed  by 
the  president  and  secretary  of  a  corpora- 
tion in  its  name,  though  not  regularly 
adopted,  was  employed  as  the  seal  of  the 
corporation  in  all  transactions  requiring  the 
impress  of  a  seal,  a  finding  is  warranted 
that  it  became  the  seal  of  the  corporation 
by  use;  and  the  affixing  of  such  seal  to  the 
note  and  mortgage  makes  a  prima  facie 
showing  of  authority  to  execute  them;  but 
such  prima  facie  proof  is  overcome  by  proof 
that  no  resolution  authorizing  such  execu- 
tion was  ever  adopted  by  the  board  of  di- 
rectors of  the  corporation.  (Blood  v.  La 
Serena  Land  etc.  Co.,  113  Cal.  221.) 

2.  Powers  of  Officers  in  Relation    to;    Es- 

toppel of  Corporation. 

Parol  evidence  to  show  binding  effect  of 
contract  by  president.     See  Partnership,  4. 

Ultra  vires  contract,  who  cannot  raise 
question.     See  Railroads,  18. 

Corporation  permitting  one  to  act  as  secre- 
tary not  permitted  to  repudiate  bis  obliga- 
tion.   See  post,  93. 
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Powers  of  directors  in  relation  to  con- 
tracts, and  contracts  by.  See  post,  107,  108, 
109. 

Corporation  is  estopped  to  show  its  rec- 
ords are  false.    See  post,  116. 

73.  Records  of  a  corporation  showing  au- 
thority from  the  board  of  directors  given 
to  its  president  and  secretary  to  execute  a 
note,  and  that  the  one  who  signed  the  note 
as  secretary  and  attached  to  it  the  corpo- 
rate seal,  authenticated  the  record  of  the 
meeting  of  the  directors  conferring  the  au- 
thority, and  also  the  records  of  other  meet- 
ings for  a  considerable  period  of  time  prior 
and  subsequent  to  the  execution  of  the  note, 
are  sufficient  to  sustain  a  finding  that  he 
.was  secretary  of  the  corporation  when  the 
note  was  executed,  and  was  duly  authorized 
as  such  to  execute  it.  (Barrell  y.  Lake  View 
Land  Co.,  122  Cal.  129.) 

74.  Where  the  only  authority  upon  which 
the  president  and  secretary  of  a  corporation 
acted  in  executing  a  note  and  mortgage  in 
its  name  was  a  resolution  passed  at  the  pre- 
liminary meeting  of  stockholders  before  or- 
ganization of  the  board  of  directors,  such 
authorization  is  insufficient  to  support  a 
finding  of  due  and  regular  execution  of  the 
note  and  mortgage.  (Blood  v.  La  Serena 
Land  etc.  Co.,  113  Cal.  221.) 

75.  An  admission  of  the  genuineness  of  a 
note  not  purporting  to  have  been  made  by 
the  corporation  does  not  involve  an  admis- 
sion that  it  was  a  corporation  note,  and  it 
may  be  shown  that  it  was  not  authorized 
by  the  directors  of  the  corporation,  and  was 
without  consideration.  (Myers  v.  Sierra 
Valley  Stock  etc.  Assn.,  122  Cal.  669.) 

76.  The  secretary  of  a  religious  corporation 
has  no  inherent  power  to  bind  the  corpora- 
tion by  entering  into  a  contract  In  its  name 
and  behalf  for  the  improvement  of  a  street 
in  front  of  its  corporate  property.  The  au- 
thority to  make  such  contract  is  vested  in 
the  trustees  of  the  corporation,  and  can  only 
be  exercised  by  them  In  their  collective 
capacity,  or  by  such  agents,  real  or  ostensi- 
ble, as  they  have  accredited,  or  by  their 
conduct  are  deemed  to  have  accredited. 
(Thomasson  v.  Grace  M.  E.  Church,  113  Cal. 
558.) 

77.  A  contract  executed  by  the  president 
and  secretary  of  a  corporation,  and  bearing 
the  corporate  seal,  is  presumed  to  have  been 
executed  by  due  authority;  and  the  produc- 
tion of  such  contract  in  evidence,  with  proof 
of  its  signature,  and  of  the  corporate  seal, 
makes  a  prima  facie  showing  that  the  con- 
tract is  the  contract  of  the  corporation. 
(Andres  v.  Fry,  113  Cal.  124.) 

78.  An  estoppel  in  pais  may  be  shown, 
without  pleading,  by  way  of  equitable  re- 
buttal to  defendant's  proof  of  want  of  au- 
thority to  execute  the  note  and  mortgage 
sued  upon,  after  plaintiff  has  established  a 
prima  facie  case,  by  proof  that  they  bear 
the  corporate  seal;  and  It  is  only  when  a 
plaintiff  must  rely  upon  an  estoppel  in  pals 
in  order  to  maintain  his  action  against  the 
defendant  at  all,  that  it  must  be  pleaded. 
(Blood  v.  La  Serena  Land  etc.  Co.,  113  Cal. 
221.) 


3.  Ratification  of  Contracts. 

Ratification  of  contract  of  president  con- 
clusively proves  his  authority.  See  Evi- 
dence, 64. 

Ratification  of  contract  by  president  does 
not  preclude  admission  of  evidence  to  ex- 
plain.    See  Evidence,  64. 

President,  act  of  in  pledging  bonds,  what 
ratifies.    See  Railroads,  22. 

Ratification  of  contract  between  corpora- 
tions having  common  directors.  See  post, 
VII,  4. 

79.  Under  the  Civil  Code  a  ratification  can 
only  be  made  In  the  manner  required  In  or- 
der to  confer  original  authority  for  the  act 
ratified;  and  a  note  and  mortgage  which 
could  only  be  authorized  by  resolution  of  the 
board  of  directors  can  only  be  ratified  by 
such  resolution.  (Blood  v.  La  Serena  Land 
etc.  Co.,  113  Cal.  221.) 

80.  The  majority  of  stockholders  of  a  cor- 
poration, having  power  to  authorize  a  con- 
tract, have  power  to  ratify  it,  and  an  express 
ratification  thereof  by  them  binds  the  corpo- 
ration. (San  Diego  v.  Pacific  Beach  R.  R. 
Co.,  112  Cal.  53.) 

81.  The  corporation  cannot  be  held  liable 
on  an  unauthorized  contract  of  its  secre- 
tary, on  the  ground  that  it  had  accepted  its 
benefits,  if,  in  fact,  it  expressly  repudiated 
the  contract,  and  the  work  done  under  it 
proved  wholly  worthless.  (Thomasson  v. 
Grace  M.  E.  Church,  113  Cal.  558.) 

82.  A  ratification  of  a  contract  entered  in- 
to by  the  directors  of  a  corporation,  by  a  ma- 
jority of  its  stockholders,  cannot  be  objected 
to  by  the  corporation  upon  the  ground 
that  some  of  the  stockholders  may  have 
acted  without  knowledge  of  the  facts,  when 
they  voted  to  ratify  the  action  of  the  di- 
rectors, where  it  is  clear  that  they  knew  or 
ought  to  have  known  the  nature  of  the  con- 
tract, and  the  circumstances  attending  it, 
and  there  is  no  attempt  to  show  a  want  of 
knowledge  by  any  of  the  stockholders  of 
any  circumstance  connected  with  the  con- 
tract. (San  Diego  v.  Pacific  Beach  R.  R.  Co., 
112  Cal.  53.) 

83.  The  fact  that  notes  signed  in  the 
name  of  the  corporation  by  its  president 
were  executed  In  contravention  of  Its  by- 
laws is  immaterial,  where  the  corporation 
approved  his  action;  and  a  corporation 
whose  internal  polity  requires  its  contracts 
to  be  executed  in  a  certain  manner  may,  by 
acquiescence,  become  liable  upon  contracts 
made  by  its  agents  in  some  other  manner. 
(Illinois  T.  &  S.  Bank  v.  Pacific  By.  Co..  117 
Cal.  332.) 

84.  Where  the  deed  purports  to  be  sealed 
by  the  private  seals  of  the  trustees  of  the 
corporation,  for  the  alleged  reason  that  the 
corporation  has  no  seal,  ratification,  in  the 
absence  of  record  proof  of  authority  for  the 
deed  or  ratification  thereof,  cannot  be  in- 
ferred from  the  delivery  of  the  deed,  from 
the  receipt  of  the  consideration,  and  from 
delivery  of  possession  to  the  grantee,  where 
there  Is  no  proof  that  the  persons  who  exe- 
cuted the   deed  were   trustees  of  the  corpo- 
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ration,  and  no  proof  that  any  consideration 
was  received  by  the  corporation,  which  can- 
not be  presumed  from  a  recital  in  the  deed 
which  was  not  shown  to  have  been  exe- 
cuted by  the  corporation,  and  where  it  ap- 
pears that  the  grantees  were  already  in  pos- 
session of  the  land  as  squatters,  and  there 
is  no  proof  and  there  is  no  evidence  that 
any  possession  was  delivered  or  accepted 
from  the  corporation.  (Barney  v.  Pforr, 
117  Cal.  66.) 


4.  Between    Corporations   having    Common 

Directors. 

Common  directors  in  different  corpora- 
tions do  not  act  In  fiduciary  capacity.  See 
post,  105. 

85.  The  mere  fact  that  two  contracting 
corporations  have  common  directors  does 
not  render  the  contract  between  the  corpo- 
rations invalid,  or  Incapable  of  ratification, 
where  there  is  no  actual  fraud  alleged  or 
found,  and  where  the  contract  is  within  the 
chartered  powers  of  both  corporations.  (San 
Diego  v.  Pacific  Beach  R.  R.  Co.,  112  Cal. 
53.) 

86.  A  contract  between  a  railroad  com- 
pany and  a  real  estate  company  having  com- 
mon directors,  by  which  the  real  estate 
company  agreed  to  pay  certain  promissory 
notes,  in  consideration  that  the  railroad  com- 
pany would  operate  its  road  as  agreed  in 
the  contract  for  the  period  of  two  years,  is 
ratified  by  acquiescence  of  the  real  estate 
company,  where  there  Was  no  attempt  or 
intimation  of  its  intention  to  avoid  the  con- 
tract until  long  after  the  time  mentioned  in 
the  contract  had  expired,  and  the  railroad 
company  had  fully  performed  the  contract 
upon  its  part,  and  could  not  be  put  in  statu 
quo,  and  the  real  estate  company  had  paid 
the  Interest  upon  its  notes,  and  the  prin- 
cipal of  prior  notes,  until  after  the  railroad 
company  had  fully  performed  its  contract, 
and  it  cannot  thereafter  defend  payment  of 
the  last  note  due,  upon  the  ground  that  the 
contract  was  made  by  common  directors  of 
the  two  corporations.  (San  Diego  v.  Pacific 
Beach  R.  R*  Co.,  112  Cal.  53.) 


5.  Creation   of  Bonded  Indebtedness. 

Pleadings  are  sufficient  to  admit  proof  of 
consent  of  stockholders  to  creation  of  bonded 
indebtedness,  when.    See  Appeals,  369. 

87.  Bonds  issued  by  a  street  railroad  cor- 
poration in  part  payment  for  the  construc- 
tion of  its  railroad,  are  for  the  creation  of  a 
bonded  indebtedness  within  the  provision  of 
section  359  of  the  Civil  Code,  requiring  the 
creation  of  the  bonded  indebtedness  of  any 
corporation  to  be  approved  by  the  vote  of 
two-thirds  of  the  entire  capital  stock;  and 
in  default  of  such  approval  no  liability  is 
created  upon  such  bonds  against  the  stock- 
holders.   (Boyd  v.  Heron,  125  Cal.  453.) 

88.  Section  456  of  the  Civil  Code  permit- 
ting railroad  corporations  to  issue  bonds  in 
payment  of  any  debts  or  contracts  for  con- 
structing or  completing  their  road  is  to  be 


construed  in  connection  with  the  general 
provisions  of  section  359  of  the  same  code, 
requiring  all  corporations  to  give  the 
stockholders  a  voice  in  saying  whether  or 
not  a  bonded  indebtedness  shall  be  created 
or  increased.    (Boyd  v.  Heron,  125  Cal.  453.) 


VIII.  Officers  of,  Other  than  Directors. 
1.  Powers,  Duties,  and  Liabilities. 

Books  of  account  admissible  against  mana- 
ger of  corporation  to  recover  sums  for  which 
he  was  liable.    See  Evidence,  7. 

Note  altered  by  agent,  corporation  is  liable 
on.     See  Alteration  of  Instruments,  3. 

President  of  bank  acting  as  chairman  of 
asylum  dealing  with  bank.  See  Banks  and 
Banking,  5. 

Powers  of  officers  in  relation  to  contracts. 
See  ante,  VII,  2. 

89.  The  responsibility  of  the  manager  of 
a  corporation  is  not  the  same  as  that  of  a 
director,  but  he  is  the  agent  of  the  corpora- 
tion, vested  with  great  powers  and  grave 
responsibilities;  and  in  the  performance  of 
his  trust  he  is  required  to  exercise  reasona- 
ble skill,  diligence,  and  care,  and  to  act  in 
the  highest  good  faith  toward  his  principal, 
and  for  his  failure  to  exercise  due  care  in 
regard  to  the  keeping  of  the  accounts  of  the 
corporation,  as  required  in  the  by-laws,  he 
is  responsible  to  the  corporation.  (San 
Pedro  Lumber  Co.  v.  Reynolds,  121  Cal.  74.) 

90.  The  provisions  of  the  by-laws  of  a  cor- 
poration regulating  the  powers  and  duties 
of  its  manager,  and  requiring  him  to  cause 
regular  and  accurate  accounts  of  all  Its 
business  transactions  to  be  kept  by  a  com- 
petent bookkeeper,  and  to  transmit  monthly 
abstracts  of  the  accounts  to  the  secretary 
of  the  corporation,  and  conferring  upon  him 
power  to  discharge  or  suspend  any  or  all 
persons  acting  under  his  orders,  entered  Into 
and  became  part  of  the  contract  of  employ- 
ment of  the  manager  to  whom  such  provi- 
sions were  actually  known.  (San  Pedro 
Lumber  Co.  v.  Reynolds,  121  Cal.  74.) 

91.  The  fact  that  the  bookkeeper  was  ap- 
pointed by  the  president  of  the  corporation 
and  not  by  the  manager,  and  that  the 
books  were  actually  kept  by  such  book- 
keeper, cannot  relieve  the  manager  from 
liability  for  false  entries  in  the  books  and 
defalcations  made  by  the  bookkeeper,  where 
It  appears  that  the  manager  connived  at 
and  procured  numerous  false  entries  in  the 
books  kept  under  his  immediate  supervision 
for  his  own  improper  ends,  and  himself  cor- 
ruptly embezzled  funds,  which  were  con- 
cealed by  such  false  entries,  and  the  fraud 
and  defalcations  of  the  bookkeeper  were 
made  possible  by  the  manager's  own  fraud, 
and  If  he  had  given  strict  and  upright  at- 
tention to  his  duties,  the  embezzlement  of 
the  bookkeeper  could  not  have  been  success- 
fully carried  out  (San  Pedro  Lumber  Co. 
v.  Reynolds,  121  Cal.  74.) 

92.  Where  an  action  was  brought  by  the 
manager  in  the  name  of  the  corporation  to 
recover  a  specified  sum  of  money  as  the  al- 
leged amount  of  his  defalcations,  but  such 
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action  was  not  authorized  by  the  corpora- 
tion and  was  unknown  to  Its  directors,  the 
judgment  therein  and  the  satisfaction  there- 
of oat  of  his  property  cannot  operate  to  re- 
lease the  manager  as  a  joint  tort  feasor 
with  the  bookkeeper  for  all  of  the  corpora- 
tion's demands  against  him;  nor  could  such 
release  be  relied  upon  when  not  specially 
pleaded.  (San  Pedro  Lumber  Go.  v.  Rey- 
nolds, 121  Gal.  74.) 

98.  A  corporation  will  not  be  permitted, 
after  allowing  a  person  to  act  as  its  sec- 
retary, and  causing  him  to  authenticate  its 
records,  to  object  to  the  regularity  of  his 
appointment,  or  to  repudiate  an  obligation 
signed  by  him  as  secretary  under  authority 
from  its  board  of  directors.  (Barrell  v.  Lake 
View  Land  Co.,  122  CaL  129.) 

94.  A  corporation  is  bound  to  persons  who 
deal  with  it  through  one  known  to  have  been 
acting  as  its  general  agent,  and  ostensibly 
acting  as  such  when  dealt  with,  although 
the  agency  may  have  terminated  in  fact,  if 
such  persons  had  no  notice  of  its  termina- 
tion. (Swinnerton  v.  Argonaut  Land  etc. 
Co.,  112  Cal.  375.) 

95.  In  order  that  the  manager,  after  hay- 
ing been  proved  clearly  guilty  of  fraud  and 
embezzlement  by  connivance  with  book- 
keepers should  relieve  himself  for  responsi- 
bility for  acts  of  fraud  and  embezzlement 
committed  by  the  bookkeepers  themselves 
on  their  own  account,  the  burden  of  proof 
is  upon  the  manager  to  show  either  that 
the  corporation  In  fact  received  the  money, 
Dot  embezzled  by  himself,  or  that  the  em- 
bezzlement by  the  bookkeepers  occurred 
through  no  failure  upon  his  part  to  perform 
his  duties;  and  upon  failure  of  such  proof, 
the  manager  is  justly  chargeable  with  all 
losses  sustained  by  the  corporation,  through 
his  failure  to  keep  full  and  accurate  ac- 
counts. (San  Pedro  Lumber  Co.  v.  Rey- 
nolds, 121  Gal.  74.) 

96.  Where  defective  bookkeeping  shows  a 
loss,  it  Is  at  least  prima  facie  evidence  that 
a  loss  existed;  and  the  manager  is  prop- 
erly chargeable  with  losses  so  appearing, 
where  there  is  no  proof  to  the  contrary. 
(San  Pedro  Lumber  Go.  v.  Reynolds,  121 
Cal.  74.) 

2.  Notice  to. 

Means  of  knowledge  Is  notice  to.  See 
Sales,   27. 

Notice  not  chargeable  to  corporation 
from  knowledge  of  director  when.    See  post, 

110. 

97.  A  corporation  must  be  presumed  to 
have  full  notice  of  all  the  facts  which  are 
known  to  its  president  affecting  its  Interests. 
It  Is  his  duty  as  the  head  of  the  corpora- 
tion to  report  the  same  to  the  trustees,  and 
it  is  usually  conclusively  presumed  that  he 
has  done  so.  (Balfour  v.  Fresno  Canal  etc. 
Co.,  123  Cal.  895.) 


3.  Compensation  of. 

Construction  of  contract  for  services  by 
superintendent    See  Master  and  Servant,  52. 


Lien  of  laborers  for  services.  See  Master 
and  Servant,  58  et  seq. 

Act  providing  for  payment  of  wages  by 
corporations  Is  void.  See  Constitutional 
Law,  34. 

98.  In  an  action  by  the  president  of  a  cor- 
poration to  recover  the  balance  of  salary 
due  him  from  the  corporation  against  a  de- 
fendant to  whom  the  property  of  the  cor- 
poration had  been  transferred,  and  who  had 
assumed  to  pay  its  debts,  where  the  plain- 
tiff, after  having  introduced  the  records  of 
the  corporation  to  show  the  amount  of 
salary  agreed  to  be  paid  him,  had  testified 
that  he  had  performed  the  duties  of  that 
office  until  the  transfer  was  made  to  the 
defendant,  that  during  that  time  he  had 
paid  out  money  for  the  corporation,  and  had 
purchased  coal  from  it,  and  drawn  money 
from  It  in  various  amounts,  and  that  he 
had  kept  a  book  In  which  all  accounts  be- 
tween him  and  the  corporation  were  en- 
tered, Including  his  salary  as  president,  such 
book  is  admissible  in  evidence  where  the 
only  objection  made  to  it  is  that  the  books 
of  the  company  are  the  proper  books  to  be 
offered  in  evidence;  and  though  it  could 
have  no  weight  in  determining  the  amount 
of  salary  he  was  to  receive  under  express 
contract  with  the  corporation,  yet  it  was 
proper  and  material  to  show  the  other  items 
of  account,  and  what  balance  was  to  be  de- 
ducted from  the  salary  due  him.  (Bushnell 
v.  Simpson,  119  Gal.  658.) 

99.  Where  the  corporation  books  were  af- 
terward Introduced  In  evidence,  and  no  dis- 
agreement was  at  any  time  pointed  out  be- 
tween the  private  books  of  account  of  the 
president  and  those  of  the  corporation,  the 
reception  of  the  books  of  account  kept  by 
the  plaintiff  cannot  be  said  upon  appeal  to 
have  caused  the  defendant  any  injury. 
(Bushnell  v.  Simpson,  119  Gal.  658.) 

100.  Where  the  plaintiff  waa  asked  by 
the  defendant  upon  cross-examination  how 
it  was  that  everybody  went  to  the  defend- 
ant to  fix  those  salaries,  and  it  appeared 
that  it  was  not  proper  cross-examination, 
and  It  did  not  appear  In  evidence  that  any 
persons  went  to  the  defendant  to  fix  their 
salaries,  but  the  question  assumed  facts 
that  did  not  appear,  an  objection  to  the 
question  based  upon  each  of  those  grounds 
is  properly  sustained.  (Bushnell  v.  Simp- 
son, 119  Gal.  658.) 

101.  Where  the  real  controversy  between 
the  parties  was  as  to  the  amount  of  com- 
pensation which  plaintiff  was  entitled  to 
receive  for  his  services,  and  there  was  no 
dispute  as  to  the  balance  of  other  accounts 
to  be  deducted  from  the  amount  of  salary 
to  be  received  by  him  as  president  of  the 
corporation,  a  finding  in  favor  of  the  plain- 
tiff for  the  amount  claimed  is  a  finding 
against  a  counterclaim  upon  an  account 
stated  between  plaintiff  and  the  corpora- 
tion, and  where  there  is  no  evidence  that 
a  final  balance  of  account,  including  the 
salary,  was  stated  between  the  corporation 
and  the  plaintiff,  the  counterclaim  cannot 
be  sustained.  (Bushnell  v.  Simpson,  119 
Gal.  658.) 
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IX.  Directors  of;   Elections  of;    Notice    of 

Meetings. 

Act  imposing  liability  on  directors  of  min- 
ing corporations  for  not  posting  statements 
is  valid.     See  Constitutional  Law,  35. 

Joint  action  against  directors  for  negli- 
gence, findings  passing  on  negligence  of  one 
defendant  only  are  insufficient.  See  Banks 
and  Banking,  50. 

Directors,  action  against  for  fraud  or  neg- 
lect is  ex  delicto  and  not  ex  contractu, 
when.    See  Banks  and  Banking,  49,  50. 

Director  of  bank,  pledge  to,  effect  of. 
See  Banks  and  Banking,  4. 

Purchase  of  vendor's  lien  by  director  of 
corporation  at  discount,  validity  of  sale  for 
full  amount.    See  Vendor  and  Vendee,  38. 

Meeting  of  directors  cannot  be  disproved 
in  action  on  note.     See  post,  116. 

102.  If  it  is  not  shown  whether  the  meet- 
ing of  directors  at  which  the  note  in  suit 
was  authorized  was  a  regular  6r  special 
meeting,  there  is  no  presumption  that  it  was 
a  special  meeting;  and  it  is  incumbent  on 
the  corporation  defendant,  if  so  claiming, 
to  show  that  it  was  a  special  meeting,  and 
that  all  of  the  directors  were  not  notified 
thereof.  (Barrell  v.  Lake  View  Land  Co., 
122  Cal.  129.) 

108.  Where  the  resolution  was  spread  at 
length  upon  the  records  of  the  corpora- 
tion, and  was  authenticated  by  the  signa- 
ture of  one  purporting  to  be  its  secretary, 
the  fact  that  it  was  passed  at  a  special 
meeting  of  the  directors,  at  which  all  of 
them  were  not  present,  and  that  It  did  not 
appear  that  notice  of  the  meeting  had  been 
given  to  all  of  the  directors,  does  not 
vitiate  the  resolution.  In  the  absence  of 
evidence  to  the  contrary,  it  will  be  presumed 
that  proper  notice  was  given.  (Balfour- 
Guthrie  Inv.  Co.  v.  Woodworth,  124  Cal. 
169.) 

104.  Evidence  by  the  secretary  that  he 
had  given  notice  of  the  meeting  to  each  of 
the  directors  by  sending  to  them  by  a  mes- 
senger written  notices,  at  least  twenty-four 
hours  prior  to  the  meeting,  in  the  absence 
of  any  evidence  to  the  contrary,  is  sufficient 
to  authorize  the  court  to  find  that  proper 
notice  of  the  meeting  was  given.  (Balfour- 
Guthrie  Inv.  Co.  v.  Woodworth,  124  Cal. 
169.) 

105.  The  directors  who  are  common  to 
both  incorporations  are  not  within  the  rule 
that  he  who  acts  in  a  fiduciary  capacity 
cannot  deal  with  himself  in  his  individual 
capacity,  but  they  owe  the  same  fidelity  to 
both  corporations,  and  there  is  no  presump- 
tion that  they  will  deal  unfairly  with  either 
of  them.  (San  Diego  v.  Pacific  Beach  R.  R. 
Co.,  112  Cal.  53.) 

106.  A  director  of  a  corporation  should 
not  act  as  such  or  take  part  in  the  proceed- 
ings of  the  board  at  which  his  claim  is  either 
acted  upon  or  under  consideration.  He 
should  not  even  appear  to  take  part  in  a 
transaction  in  which  he  is  interested  against 
the  corporation.  (Lower  Kings  River  Rec. 
Dist.  No.  531  v.  McCullah,  124  Cal.  175.) 

107.  The  board  of  directors  of  a  corpora- 


tion may  authorize  an  executive  committee 
of  the  board  to  make  arrangements  with 
a  person  named  for  the  transfer  of  patent 
rights  from  him  to  the  corporation,  and 
such  authority  empowers  it  to  execute  a 
contract  with  such  person  for  that  purpose; 
and  it  is  not  essential  that  such  committee 
should  formally  report  to  the  board  before 
executing  such  contract,  and  attaching  the 
seal  of  the  corporation  thereto.  (Andres  v. 
Fry,  113  Cal.  124.) 

108.  The  act  of  one  who,  at  the  time  of 
the  authorization  of  the  note  in  suit,  was 
a  de  facto  director  of  the  corporation,  can- 
not be  impeached  by  showing  any  irregu- 
larity in  his  election;  and  an  offer  to  prove 
that  he  was  not  a  director  is  properly  re- 
jected. (Barrell  v.  Lake  View  Land  Co.,  122 
Cal.  129.) 

109.  For  the  purposes  of  an  action  to 
quiet  title  to  lands  sold  by  a  substituted 
trustee  appointed  by  the  directors  of  the 
corporation  secured  by  a  deed  of  trust,  it 
is  immaterial  whether  the  election  of  the 
directors  was  regular  or  not,  where  it  ap- 
pears that  they  assumed  the  trust,  and  be- 
came, at  least,  de  facto  directors.  (Balfour- 
Guthrie  Inv.  Co.  v.  Woodworth,  124  Cal. 
169.) 

Contest  of  election  of  directors,  effect  of 
appeal  In.    See  Appeals,  203. 

Statements  of  directors  to  payee,  when 
properly  rejected.     See  post,  117. 

110.  In  an  action  to  enforce  a  Hen  for 
work  done  in  cleaning  out  a  tunnel  on  the. 
mining  property  of  a  corporation  defend- 
ant, where  the  findings  and  the  evidence 
show  that  the  work  was  done  wholly  upon 
the  individual  credit  of  one  of  the  directors 
of  the  corporation,  and  wholly  apart  from 
any  official  relation  of  such  director  to  the 
corporation,  the  doctrine  of  constructive  or 
implied  notice  to  the  corporation  of  the  do- 
ing of  the  work  Is  inapplicable;  and  no  Hen 
can  be  enforced  against  the  mining  prop- 
erty of  the  corporation  for  the  work  so 
done.  (Ayers  v.  Green  Gold  Min.  Co.,  116 
Cal.  333.) 

lil.  Under  section  3  of  article  XII  of 
the  constitution,  which  provides  that  "the 
directors  or  trustees  of  corporations  and 
joint  stock  associations  shall  be  jointly  and 
severally  liable  to  the  creditors  and  stock- 
holders for  aU  moneys  embezzled  or  mlsap- 
propriated  by  the  officers  of  such  corpora- 
tion or  joint  stock  association  during  the 
term  of  office  of  such  director  or  trustee, 
conceding  it  be  self -executing,  an  action  at 
law  on  behalf  of  one  or  more  of  the  cred- 
itors of  the  corporation  cannot  be  sustained, 
but  the  only  proper  remedy,  on  behalf  ot 
the  creditors,  is  a  bill  in  equity  where  ail 
the  creditors  are  parties,  or  are  represented, 
and  In  which  there  can  be  an  accounting  ana 
adjustment  of  equities,  after  ascertainment 
of  all  the  facts.  (Winchester  v.  Mabury, 
122   Cal.   522.) 

112.  The  act  of  1880,  which  provides  tor 
the  recovery  of  one  thousand  dollars  UqjH" 
dated  damages  against  the  directors  of  n"p" 
Ing  corporations  In  an  action  by  a  stock- 
holder for  a  violation  of  Its  terms,  Is  con" 
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gtitutional  and  valid.    (Miles  v.  Woodward, 
115  Cal.  308.) 

113.  The  act  of  1880  does  not  relate  to 
the  business  of  the  corporation,  nor  impose 
burdens  or  restrictions  upon  domestic  cor- 
porations in  the  conduct  of  their  business, 
from  which  foreign  corporations  are  re- 
lieved, within  the  prohibition  of  section  15 
of  article  XII  of  the  constitution.  (Miles 
v.  Woodward,  115  Gal.  308.) 

114.  In  an  action  by  a  stockholder  against 
the  directors,  it  is  sufficient  for  the  plaintiff, 
in  order  to  establish  a  prima  facie  case,  to 
aver  and  prove  a  neglect,  failure,  or  refusal 
of  the  directors  to  comply  with  a  specified 
provision  of  the  act,  and  it  is  not  neces- 
sary that  the  complaint  should  charge,  or 
that  plaintiff  should  prove,  a  willful  failure 
or  refusal;  but  it  is  incumbent  upon  the  de- 
fendants to  show  that  the  failure  was  not 
willful,  and  they  must  set  forth  and  prove 
facts  or  circumstances  of  exculpation  as 
matter  of  defense.  (Miles  v.  Woodward,  115 
CaL  308.) 

115.  In  an  action  by  a  stockholder  against 
the  directors  of  a  mining  corporation  for  al- 
leged failure  to  post  the  weekly  reports  of 
the  superintendent,  the  introduction  in  evi- 
dence of  certain  papers  appearing  to  be  re- 
ports made  by  the  superintendent  of  the 
mine  to  its  secretary,  not  accompanied  or 
followed  by  proof  to  show  that  they  were 
in  fact  the  superintendent's  reports,  or  that 
they  were  the  only  reports  which  the  di- 
rectors caused  to  be  posted,  is  insufficient 
to  sustain  the  burden  of  proof  resting  on 
the  plaintiff  to  show  the  violation  of  the 
statute,  nor  were  such  reports  generally  ad- 
missible without  further  proof  to  overcome 
the  effect  of  defendant's  denial  of  the  plain- 
tiffs charges;  nor  can  matter  of  proof  not 
appearing  in  the  statement  be  considered 
upon  appeal.  (Miles  v.  Woodward,  115  Gal. 
308.) 

Directors,  liability  for  failure  to  post 
monthly  accounts.    See  Mines  and  Mining, 

25  et  seq. 

Repeal  pending  appeal  of  statute  impos- 
ing penalty  on  directors.    See  Statutes,  15. 


X.  Actions  against  or  by. 

Action  to  forfeit  franchise.  See  Quo  War- 
ranto, 1. 

There  is  no  limitation  upon  power  of  leg- 
islature to  dissolve  corporation.  See  Swamp 
and  Overflowed  Lands,  42. 

State  not  estopped  to  question  validity  by 
permitting  expenditures.    gee  Bstoppel,  1. 

Venue  of  action  against,  election  of  plain- 
tiff.   See  Venue,  2. 

Motion  for  change  of  venue  T>y,  conflicting 
affidavits,  decision  not  disturbed.  See 
Venue.  18. 

Possession  of  property,  corporation  cannot 
be  deprived  of  without  suit.  See  Receivers, 
15.  16. 

Records  of  may  be  denied  on  information 
and  belief.    See  Pleading  and  Practice,  15. 

Evidence  that  director  not  properly 
elected,  when  improper.    See  ante,  108. 
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116.  An  offer  of  the  corporation  defend- 
ant to  disprove  the  meeting  of  the  directors 
shown  by  its  records,  at  which  the  note  In 
suit  was  authorized,  was  properly  rejected. 
The  corporation,  in  the  absence  of  an  Issue 
for  that  purpose,  and  of  proper  steps  to 
correct  its  records,  is  estopped  to  show  that 
its  records,  upon  the  faith  of  which  plaintiff 
contracted  with  it,  are  false.  (Barrell  v. 
Lake  View  Land  Co.,  122  Gal.  129.) 

117.  Evidence  of  statements  made  by  one 
of  the  directors  to  the  payee  of  the  note, 
with  reference  to  its  execution  and  to  the 
consideration  therefor,  which  would  not  af- 
fect the  rights  of  the  plaintiff,  if  assented 
to,  is  properly  refused.  (Barrell  v.  Lake 
View  Land  Co.,  122  Gal.  129.) 

Mortgage  may  be  foreclosed  without  fil- 
ing articles  of  Incorporation  in  county.  See 
ante,  1. 

Parol  evidence  of  corporate  existence  of 
bank  is  inadmissible.    See  ante,  2. 


XI.  Insolvency  of  and  Purchase  of  Assets. 

Assignee  of  insolvent  corporation  may  sue 
to  set  aside  fraudulent  conveyance.  See 
Fraudulent  Conveyance,  18. 

Stockholder  of  insolvent  bank  paying  his 
assessment  Is  not  entitled  to  share  in  divi- 
dends.   See  Banks  and  Banking,  37. 

118.  The  fact  that  in  lieu  of  a  proposed 
purchase  of  the  claims  of  the  creditors,  a 
purchase  of  the  assets  of  an  Insolvent  cor- 
poration was  arranged  between  the  pro- 
posed purchaser  and  the  attorney  for  the 
creditors,  and  that  the  assets  were  distrib- 
uted to  the  creditors  in  the  manner  agreed 
upon  in  the  original  proposal  to  purchase  the 
claims,  does  not  entitle  the  purchaser  of  the 
assets  to  have  the  claims  of  the  creditors 
transferred  to  him  by  the  attorney  under 
the  proposed  conditional  contract  to  pur- 
chase the  claims.    (Irish  v.  Sunderhaus,  122 

Cal.  308.) 

119.  The  funds  of  an  insolvent  corpora- 
tion are  all  to  be  dispensed  solely  for  the 
benefit  of  creditors;  and  no  stockholder  can 
be  permitted  to  share  therein  by  subrogation 
or  otherwise.  (Sacramento  Bank  v.  Pacific 
Bank,  124  Cal.  147.) 

XII.  Corporation  Succeeding   to   Rights   of 
Partnership,  Rights  and  Liabilities  of. 

Corporations  formed  to  carry  on  business 
of  partnership.    See  Partnership,  II. 

Vendor  of  stock  In  trading  corporation  has 
no  vendible  interest  in  goodwill.  See  Re- 
straint of  Trade,  4,  5. 

Dissolution  of  corporation  formed  to  carry 
on  business  of  partnership.  See  Partner- 
ship, II. 

120.  In  an  action  to  recover  the  agreed 
price  of  a  crop  of  figs  sold  and  delivered,  in 
which  the  complaint  alleges  a  sale  and  de- 
livery of  the  flgs  at  the  agreed  price  di- 
rectly to  the  defendant  corporation,  aver- 
ments therein  regarding  a  previous  contract 
with  a  partnership  whose  members  formed 
the  corporation,  are  but  of  evidentiary  mat- 
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ter,  and  might  have  been  omitted.  Such 
complaint  is  not  demurrable  for  not  alleging 
a  novation  of  the  contract  and  a  release  of 
the  partnership  from  its  obligations.  (Mi- 
trovich  v.  Fresno  Fruit  Packing  Co.,  123 
Cal.  379.) 

121.  Where  it  appears  that  the  corpora- 
tion succeeded  directly  to  the  business  of 
the  partnership,  and  assumed  the  duties  of 
the  partnership  in  reference  to  the  figs 
which  it  received  from  the  plaintiff,  it  is 
not  essential  to  plaintiff's  right  of  action 
against  the  corporation  that  there  should 
have  been  a  formal  novation  of  the  corpora- 
tion in  the  contract,  and  a  release  of  the 
partnership  from  liability  thereon.  (Mitro- 
vich  v.  Fresno  Fruit  Packing  Co.,  123  Cal. 
370.) 

122.  The  corporation,  by  accepting  the 
contract,  took  it  cum  onere,  and  cannot  in- 
sist upon  its  contract  rights,  and  repudiate 
the  representations  of  its  president,  which 
constituted  the  inducement  to  plaintiff  to 
make  the  contract  (Balfour  v.  Fresno 
Canal  etc.  Co.,  123  Cal.  395.) 

123.  Where  upon  the  sale  of  the  property 
of  a  corporation  to  a  partnership,  the  part- 
nership assumed  the  payment  of  a  note  of 
the  corporation  to  a  bank,  and,  at  maturity 
of  the  note,  substituted  the  partnership  note 
to  the  bank  for  the  amount  of  the  debt;  and 
afterward,  upon  a  repurchase  by  the  corpo- 
ration from  the  partnership,  the  corporation 
assumed  the  payment  of  the  partnership 
note,  and  its  directors  authorized  the  bor- 
rowing of  money  from  the  bank,  under 
which  authority  the  note  of  the  corporation 
was  given  to  the  bank  for  the  amount  of 
the  partnership  note,  in  payment  thereof, 
such  new  note  of  the  corporation  was  in 
effect  the  loan  of  money  from  the  bank  to 
the  corporation,  with  which  to  pay  the  note 
of  the  partnership,  and  constitutes  an  orig- 
inal indebtedness  upon  which  those  who 
were  stockholders  at  its  date  are  liable  for 
their  proportion.  (Herman  v.  Hecht,  116 
Cal.  553.) 

124.  A  corporation  formed  by  members  of 
a  partnership  firm,  which  took  its  assets, 
and  continued  to  pay  its  debts,  and  to  con- 
duct the  business  as  formerly,  using  its 
books,  and  continuing  and  extending  the 
various  accounts  therein  without  break,  is 
liable  in  an  action  for  goods  sold  and  de- 
livered in  the  name  of  the  firm  by  a  former 
customer,  who  had  no  knowledge  or  notice 
of  the  incorporation  until  shortly  before  the 
commencement  of  the  action,  where  it  ap- 
pears that  the  goods  and  bills  therefor  were 
received  by  the  corporation,  and  the  amounts 
thereof  entered  upon  the  books  by  it,  and 
payments  thereupon  made  by  it  without  ob- 
jection. (Reid  v.  F.  W.  Kreling's  Sons  Co., 
125  Cal.  117.) 

125.  The  corporation,  under  the  circum- 
stances, is  estopped  from  setting  up  a  de- 
fense to  such  action,  founded  upon  the 
change  made  from  a  copartnership  to  a  cor- 
poration. (Reid  v.  F.  W.  Kreling's  Sons 
Co.,  125  Cal.  117.) 

126.  The  fact  that  a  small  part  of  the 
goods  sold  were  used  by  some  of  the  in- 


dividual members  of  the  original  firm  in 
improving  certain  real  property  is  imma- 
terial, the  goods  having  been  ordered  and 
sold  and  entered  upon  the  books  of  both 
parties  in  the  usual  manner.  (Reid  v.  F.  W. 
Krellng's  Sons   Co.,  125  CaL  117.) 


XIII.    Foreign  Corporations. 

127.  The  power  of  a  local  manager  of  a 
foreign  corporation  to  sell  chattels  and  re- 
ceive the  price,  with  a  special  direction  from 
the  corporation  to  collect  a  dishonored  check 
given  to  the  corporation,  upon  a  sale  of 
goods  by  the  local  manager,  does  not  carry 
with  it  the  power  to  assign  such  check  to 
another  person  for  collection  against  the 
drawer  of  the  check.  And  the  person  to 
whom  such  manager  assumes  to  assign  the 
check  cannot  maintain  an  action  thereon  in 
virtue  of  such  assignment  (Rigby  v.  Lowe, 
125  Cal.  613.) 

Evidence  prima  facie  establishes  agency 
for,  when.    See  Mechanics'  Liens,  28. 

Must  comply  with  statute  before  it  can 
plead  statute  of  limitations.  See  Statute  of 
Limitations,  53. 


CORPUS  DELICTI. 

On  charge  of  rape.    See  Criminal  Law, 
XI,  28,  c,  A. 
Nature  of.    See  Criminal  Law,  I. 


CORROBORATION. 

Action  for  divorce,  corroboration  in.  See 
Marriage  and  Divorce,  II,  3,  d. 

On  suit  for  divorce  on  ground  of  extreme 
cruelty.    See  Marriage  and  Divorce,  15. 

Of  accomplices.  See  Criminal  Law,  IX, 
5,  m,  X,  18. 

What  evidence  sufficient  as.  See  Crim- 
inal Law,  217. 


COSBRVANTS. 
See  Master  and  Servant,  II,  3. 

COSTS. 

See  Fees. 

I.  Right  of  Prevailing  Party  to;  on  Sec- 
ond Trial. 
II.  In  Probate;  Where  Defendants  Jointly 
Sued. 

III.  On  Appeal. 

IV.  What  may  be  Allowed;  Lien  for;  Pay- 

ment of.  . 

V.  Filing  BUI  of  Costs;    Judgment  for; 

Motion  to  Retax. 

Divorce,  costs  in.    See  Marriage  and  Di- 
vorce, II,  4.  TT 
Fees  of  Jury.    See  Jury  and  Jurors,  vm- 


COSTS,   I,   II,   III. 
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Fees  of  justice.  See  Justices  of  the  Peace, 
IV. 

Mandamus,  costs  in.  See  Mandamus, 
III,  3. 

Pees  in  San  Francisco.  See  San  Fran- 
cisco, II. 

Actions  to  enforce  mechanics'  liens,  costs 
in.    See  Mechanics'  Liens,  VIII,  2. 

Waiver  of  costs  does  not  affect  right  to 
change  of  venue.    See  Venue,  20. 

Condition  of  payment  of  costs  on  grant- 
ing new  trial.    See  New  Trial,  79. 

Imposing  costs  as  condition  of  continu- 
ance.   See  Continuance,  10. 

Invalid  parts  of  fee  bill  of  1895  do  not 
affect  remainder  of  statute.  See  Constitu- 
tional Law,  4. 

Allowance  of,  review  on  appeal  See  Ap- 
peals, XI,  10,  f. 

Presumptions  in  relation  to,  on  appeal. 
See  Appeals,  XI,  14,  g. 

Order  directing  compensation  of  receiver 
to  be  taxed  as  costs  Is  appealable.  See  Ap- 
peals, 35. 

Judgment  for  not  appealable  where 
amount  less  than  three  hundred  dollars. 
See  Appeals,  1. 


I.  Right  of  Prevailing  Party  to;  on  Second 

Trial. 

1.  The  court  has  no  authority  to  grant 
costs  in  an  action  for  the  recovery  of 
money,  where  the  recovery  is  less  than  three 
hundred  dollars;  and  when  the  judgment  for 
less  than  that  sum  allowed  costs,  but  did 
not  fix  the  amount,  and  this  was  done  after- 
ward, upon  a  motion  to  retax  costs,  and 
after  the  court  had  stricken  out  the  cost-bill, 
the  subsequent  orders  were  proceedings  re- 
lating to  the  judgment  and  became  part  of 
it,  and  the  error  in  allowing  costs  may  be 
corrected  upon  appeal  from  the  judgment, 
by  striking  out  the  costs  allowed.  (Quit- 
sow  v.  Perrin,  120  Cal.  256.) 

2.  Upon  the  failure  of  the  plaintiff  to  re- 
cover in  the  action,  costs  are  to  be  allowed 
as  a  matter  of  course  to  the  defendant,  not- 
withstanding the  recovery  by  the  defendants 
of  less  than  three  hundred  dollars  upon  their 
counterclaim.  (W.  Davis  &  Son  v.  Hurgren, 
125  CaL  48.) 

3.  The  right  of  the  prevailing  party  to 
costs  is  statutory,  and  all  the  costs  in  the 
action  may  be  recovered  by  the  plaintiff, 
if  he  recovers  judgment  for  more  than  three 
hundred  dollars  upon  any  one  cause  of  ac- 
tion, and  the  costs  of  a  second  trial  are  re- 
coverable by  the  plaintiff  in  such  case,  not- 
withstanding the  withdrawal  upon  appeal  of 
the  cause  of  action  then  tried.  (Fox  v.  Hale 
&  Norcross  S.  Min.  Co.,  122  Cal.  219.) 

4.  The  costs  incurred  by  the  plaintiff  upon 
the  former  trial,  including  the  fees  of  a 
referee,  which  are  properly  part  of  the 
costs,  should  be  allowed  and  form  part  of 
the  final  decree;  but  no  costs  of  the  former 
trial  should  carry  interest.  (Huellmantel  v. 
Huellmantel,  124  Cal.  583.) 

Costs  of  former  appeal,  awarding  on  sec- 
ond trial.    See  post,  11. 


II.  In  Probate;  Where  Defendants  Jointly 

Sued. 

On  contest  of  will.    See  Wills,  40,  41. 

Where  probate  of  will  revoked  for  undue 
influence.    See  Wills,  46. 

Nonresident  plaintiff  on  contest  to  revoke 
probate  of  will  must  give  security.  See 
Wills,  42. 

5.  The  superior  court,  acting  in  probate 
proceedings,  obtains  its  authority  to  award 
costs  from  the  statute,  and  not  by  virtue  of 
its  general  probate  jurisdiction.  (Estate  of 
Olmstead,  120  Cal.  447.) 

6.  The  provisions  of  the  Code  of  Civil  Pro- 
cedure in  relation  to  costs  in  general  have 
no  application  to  probate  proceedings,  the 
costs  in  which  are  regulated  by  section  1720 
of  that  code,  which  must  prevail,  as  being 
a  later  special  enactment,  in  relation  to 
costs  in  such  proceedings.  (Hfetate  of  Olm- 
stead, 120  Cal.  447.) 

7.  A  joint  judgment  for  costs  in  favor  of 
defendants  who  were  jointly  sued,  but  who 
separately  answered,  is  proper.  (Leadbetter 
v.  Lake,  118  Cal.  515.) 

III.  On  Appeal. 

Of  appeal,  compelling  payment  of  on  ap- 
peal by  husband.  See  Marriage  and  Di- 
vorce, 38. 

8.  The  supreme  court  has  not  the  power 
to  compel  respondent's  counsel  to  agree  to 
the  certification  of  the  transcript  upon  ap- 
peal, regardless  of  the  merits  or  outcome  of 
the  appeal,  under  absolute  penalty  for  re- 
fusal; and  its  rule  does  not  relieve  the  ap- 
pellant from  the  duty  of  advancing  the  cost 
of  the  clerk's  certification  of  the  transcript, 
or  relieve  him  from  the  burden  of  paying 
such  cost,  if  his  appeal  is  not  successful, 
but  allows  the  respondent  the  privilege  of 
saving  possible  expense  if  the  appeal  is  suc- 
cessful, and  precludes  appellant  from  recov- 
ering such  cost  if  the  transcript  is  not  pre- 
sented to  respondent  for  approval.  (Loftus 
v.  Fischer,  113  Cal.  286.) 

9.  The  costs  of  appellant  in  procuring  the 
clerk's  certification  to  the  transcript,  upon 
failure  of  the  respondent  to  join  in  a  stipu- 
lation to  its  correctness,  cannot  be  taken 
against  the  respondent,  where  the  judgment 
appealed  from  is  affirmed.  (Loftus  v.  Fisch- 
er, 114  Cal.  131;  117  CaL  128.) 

10.  Under  section  1246  of  the  Penal  Code, 
it  is  the  official  duty  of  the  clerk,  within 
the  time  limited  therefor,  to  transmit  to  the 
appellate  court  fifteen  printed  copies  of  the 
notice  of  appeal,  of  the  record,  and  of  all 
bills  of  exceptions,  and  to  serve  printed  cop- 
ies of  the  same  upon  the  defendant's  attor- 
ney and  upon  the  attorney  general;  and  the 
cost  of  the  printing  is  made  a  charge  against 
the  county,  which  is  not  exempted  from 
liability  therefor  by  a  failure  of  the  board  of 
supervisors  to  set  apart  a  sufficient  fund  to 
pay  the  cost  of  printing;  nor  is  the  clerk 
excused  from  the  performance  of  his  duty 
to  print  the  transcript  by  reason  of  such 
failure.  The  incurring  of  the  expense  there- 
for is  not  within  the  control  of  the  board 
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of  supervisors,  nor  is  it  competent  for  that 
body  to  determine  the  amount  that  shall  be 
expended  for  such  purpose,  nor  to  absolve 
the  clerk  from  his  duty,  by  setting  apart 
an  insufficient  fund.  (People  v.  Black,  120 
Cal.  563.) 

11.  It  is  error  in  awarding  judgment  to 
the  plaintiff,  after  a  second  trial,  to  include 
the  costs  of  a  former  appeal  upon  which 
costs  were  awarded  to  the  defendant. 
(Huellnmntel  v.  Huellmantel,  124  Cal.  583.) 


IV.  What  may  be  Allowed;  Lien  for;  Pay- 
ment of. 

Attorney's  fee  in  foreclosure  of  street  as- 
sessment.   See  Streets,  XI,  10,  d. 

Counsel  fees  are  not  recoverable  as  costs. 
See  Mortgages,  149;  Wills,  40. 

Expenses  of  keeping  trespassing  animals 
which  are  seized  are  costs  of  suit  See  Ani- 
mals, 5. 

Percentage  not  recoverable,  in  action  on 
barred  debt.  See  Bankruptcy  and  Insol- 
vency, 71. 

Printing  points.    See  Mortgages,  166. 

Fees  of  referee  should  be  allowed  as  costs. 
See  ante,  4. 

12.  The  taxation  of  the  transcript  of  the 
notes  of  the  official  reporter  as  costs  of  the 
successful  party  is  regulated  by  section  276 
of  the  Code  of  Civil  Procedure  as  it  stood 
prior  to  the  invalid  amendment  of  1885; 
and  where  the  transcript  was  not  ordered 
by  the  court,  but  furnished  to  the  parties  at 
an  agreed  rate  of  compensation,  it  cannot 
be  taxed  as  costs,  and  an  item  therefor  is 
properly  stricken  from  the  bill  of  costs. 
(City  of  Los  Angeles  v.  Pomeroy,  124  Cal. 
597.) 

13.  Where  costs  in  a  partition  suit  are 
not  adjudged  as  part  of  the  judgment  of 
partition,  but  are  reserved  for  future  adjust- 
ment, an  award  of  costs  thereafter  sepa- 
rately made  does  not  become  a  lien  by  rela- 
tion to  the  time  of  the  filing  of  lis  pendens, 
as  would  have  been  the  case  if  the  costs  had 
been  included  and  specified  in  the  judgment, 
but  such  an  award  only  becomes  a  lien  from 
the  date  of  the  docketing  of  the  separate 
judgment  for  costs;  and  if  a  transfer  has 
been  made  by  the  owner  of  part  of  the  land 
prior  to  the  docketing  of  the  judgment 
against  him  for  costs,  though  subsequent  to 
the  commencement  of  the  partition  suit,  the 
title  acquired  under  such  transfer  is  superior 
to  that  acquired  upon  an  execution  sale  un- 
der the  judgment  for  costs.  (Lacostc  v. 
Eastland,  117  Cal.  673.) 

34.  The  superior  court  has  authority  to  di- 
rect the  husband  who  has  a  judgment  in  his 
favor,  in  an  action  for  divorce,  to  pay  the 
cost  of  the  transcription  of  the  evidence  by 
the  phonographic  reporter,  and  may  enforce 
"the  order  by  any  remedy  applicable  to  the 
case";  but  the  husband,  having  acquired  a 
right  in  the  judgment  for  divorce,  cannot  be 
deprived  thereof  except  by  such  proceedings 
as  would  authorize  a  court  to  vacate  or  set 
it  aside  in  any  other  action,  and  it  is  not 
a  remedy  applicable  to  the  case  to  vacate  the 


judgment  for  nonpayment  of  the  costs  or- 
dered to  be  paid  by  the  husband,  and  the 
court  has  no  jurisdiction  to  vacate  the 
judgment  on  that  ground,  or  to  vacate  it 
on  mere  motion  after  the  lapse  of  more  than 
six  months  from  its  entry.  (Storke  v. 
Storke,  116  Cal.  47.) 

Prepayment  of    fees,   necessity    of.    See 
New  Trial,  41. 


V.  Filing  Bill  of  Costs;  Judgment  for;  Mo- 
tion to  Retax. 

Order  denying  motion  to  strike  out  cost- 
bill  is  not  order  directing  payment  of  money. 
See  Appeals,  218. 

Vacation  of  judgment,  costs  cannot  be 
imposed  as  a  condition  when.  See  Judg- 
ments, 76. 

Costs  should  not  carry  interest.  See  ante, 
4. 

15.  The  erroneous  entry  of  judgment  for 
costs  by  the  clerk,  for  the  amount  of  costs 
claimed  by  plaintiff  in  the  cost-bill,  without 
awaiting  the  determination  of  a  motion  of 
defendant  to  retax  the  costs,  is  cured  by 
the  order  of  court  reducing  the  amount  of 
costs  allowed,  and  the  refusal  of  the  court 
to  vacate  the  judgment  can  work  no  injury 
to  the  defendant.  (Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184.) 

16.  Where  the  entry  of  judgment  is  stayed, 
a  bill  of  costs  may  be  filed  at  any  time  be- 
fore such  entry  is  made,  though  more  than 
five  days  may  have  elapsed  after  notice  of 
the  decision;  and  under  section  274  of  the 
Code  of  Civil  Procedure  as  it  existed  before 
the  amendment  of  1886,  the  service  of  notice 
upon  the  clerk  that  the  reporter's  fees  had 
not  been  paid  worked  a  stay  of  the  entry  of 
judgment,  unless  the  court  otherwise  or- 
dered.   (Taylor  v.  McConigle,  120  Cal.  128.) 

Joint  judgment  for  costs  where  defend- 
ants jointly  sued.    See  ante,  7. 


COTENANCY. 

Croppers.    See  Croppers. 

Mortgages  on  joint  and  several  interests. 
See  Mortgages,  VII. 

Adverse  possession  by  cotenant.  See 
Adverse  Possession,  18  et  seq. 

Tenant  in  common  of  franchise  may  main- 
tain  action.    See   Ferries,  3. 

Deed  by  cotenants  must  be  executed  by 
all.    See  Partition,  1. 

Crop,  landlord  and  tenant  are  not  coten- 
ants of  crop  when.  See  Landlord  and  Ten- 
ant, 40. 

Partition.    See  Partition. 

In  an  action  by  a  tenant  in  common 
against  his  cotenant  to  be  admitted  into  the 
possession,  a  denial  in  the  answer  of  the 
plaintiff's  title  and  right  of  entry  is  equiva- 
lent to  an  ouster  as  of  the  date  of  the  com- 
mencement of  the  action;  and,  in  such  case, 
the  ouster  is  deemed  admitted  by  the  plead- 
ings, and  need  not  be  proved;  and  a  nonsuit 
should  not  be  granted  for  failure  to  prove 
the  ouster.    (Plass  v.  Plass,  121  Cal.  131.) 


COUNCIL- COUNTIES,  I,  II,  III. 
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COUNCIL. 

See  Supervisors. 

COUNSEL   FEES. 
See  Attorney  and  Client. 

COUNSELORS. 
See  Attorney  and  Client. 

COUNTERCLAIM. 
See  Setoff. 

Counterclaim  for  division  fence,  limitation 
of.    See  Statute  of  Limitations,  IV,  7. 

Cannot  be  sustained,  when.  See  Corpora- 
tions, 101. 

Unadjusted  partnership  transactions.  See 
Partnership,  18. 

Filing  of  complaint  suspends  action  on 
counterclaim.  See  Statute  of  Limitations, 
39. 

Pledgor  may  counterclaim  loss  of  col- 
laterals through  negligence.  See  Pledges, 
23,  24. 

Evidence  in  support  of  properly  rejected 
where  demurrer  to  sustained.  See  Appeals, 
276. 

If  counterclaim  is  barred,  It  must  be 
taken  advantage  of  or  it  is  waived.  See 
8tatute  of  Limitations,  59. 

Right  to  plead  is  not  affected  by  death  of 
party.     See  Setoff. 

Enjoining  action  where  defendant  has 
counterclaim.    See  Injunctions,  15. 

Filing  of  after  judgment  of  dismissal.  See 
Dismissal,  13. 

Dismissal  where  defendant  files.  See  Dis- 
missal, II. 

Finding  is  against  a  counterclaim  when. 
See  Corporations,  101. 

Findings  on,  construction  of.  See  Find- 
ings, 21. 

1.  In  a  joint  action  by  the  assignee  of  a 
contract  against  a  husband  and  wife  to 
enforce  a  contract  entered  into  by  them  for 
a  street  improvement,  the  husband  cannot 
counterclaim  an  individual  demand  against 
the  assignor  of  plaintiff  for  commissions 
claimed  for  procuring  the  signature  of  other 
property  owners  to  the  contract  (McDon- 
ald v.  Poole,  113  Cal.  437.) 

2.  An  action  for  the  breach  of  a  contract 
to  deliver  leather  is  an  action  "arising  upon 
contract,"  and  a  counterclaim  may  be  set 
up  by  the  defendants  therein  for  goods  sold 
and  delivered;  and  it  is  immaterial  whether 
such  counterclaim  arises  out  of  the  trans- 
action set  forth  in  the  complaint  under  sub- 
division 1  of  section  438  of  the  Code  of  Civil 
Procedure,  or  is  founded  upon  an  independ- 
ent contract,  under  subdivision  2  of  that 
section.  (W.  Davis  &  Son  v.  Hurgren,  125 
Cal.  48.) 

•  COUNTIES 

L  Distinction   between   Cities  and  Coun- 
ties. 


II.  County   Government,   Uniform   System 
of. 

III.  Creation  of  New  Counties;  Rights  and 

Liabilities  on;  Actions  between  Coun- 
ties. 

IV.  Contracts   and    Liabilities    of;    Claims 

against 

Act  for  biennial  elections  in  counties  of 
eighth  class  is  void.  See  Constitutional 
Law,  26. 

Apportionment  of  railroad  taxes.  See 
Taxation,  III. 

County  officer,  coroner  of  San  Francisco 
is.    See  Coroners. 

Auditors.    See  Auditors. 

County  clerk.    See  County  Clerk. 

District  attorneys.  See  District  Attor- 
neys. 

Judicial  notice  that  a  town  is  a  county 
seat.    See  Judicial  Notice,  3. 

Rights  of  in  overflowed  lands.  See 
Swamp  and  Overflowed  Lands,  I. 

Supervisors  of.    See  Supervisors. 

Time  of  election  of  county  officers.  See 
Elections,  11. 

Treasurers.    See  Treasurers. 


I.  Distinction  between  Cities  and  Counties. 

1.  One  feature  by  which  a  city  is  distin- 
guished from  a  county,  in  this  state,  is  the 
source  from  which  its  authority  is  derived. 
The  powers  to  be  exercised  under  a  county 
government  are  conferred  by  the  legislature, 
irrespective  of  the  will  of  the  inhabitants  of 
the  county,  whereas  the  inhabitants  of  a 
city  are  authorized  to  determine  whether 
they  will  accept  the  corporate  powers  of- 
fered them,  to  be  exercised  by  officers  of 
their  own  selection.  (Kahn  v.  Sutro,  114 
Cal.  316.) 


II.  County  Government,  Uniform  System  of. 

2.  A  statute  providing  for  a  system  of 
county  governments  which  in  its  terms  is 
limited  to  a  portion  of  the  state,  would  be 
in  contravention  of  the  provisions  of  the  con- 
stitution which  require  the  legislature  to 
pass  a  uniform  system  for  the  entire  state. 
(Hale  v.  McCettigan,  114  Cal.  112.) 


III.  Creation  of  New  Counties;  Rights  and 
Liabilities  on;  Actions  between  Counties. 

Division  of  counties,  effect  of  on  appor- 
tionment of  railroad  taxes.  See  Taxation, 
18,  19,  20. 

Division  of,  custody  of  swamp-land  fund 
on.    See  Swamp  and  Overflowed  Lands,  2. 

3.  In  creating  a  new  county  out  of  a  por- 
tion of  another  county,  it  Is  for  the  legis- 
lature to  determine  how  the  debts  and  prop- 
erty of  the  county  shall  be  divided  and  ap- 
portioned, and  if  the  commissioners  ap- 
pointed to  make  such  division  fail  by  mis- 
take to  divide  a  claim  existing  in  favor  of 
the  county  against  the  state,  of  which  they 
then   had  no   knowledge,  the  remedy   for 
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such  failure  Is  legislative,  and  not  judicial, 
and  the  courts  have  no  jurisdiction  of  an 
action  by  the  new  county  to  recover  its 
proportion  of  such  claim  when  paid  by  the 
state  to  the  county  from  which  the  new 
county  was  formed.  (County  of  Orange  v. 
County  of  Los  Angeles,  114  Cal.  300.) 

4.  Under  section  3  of  article  XI  of  the 
constitution,  providing  that  new  counties 
shall  be  liable  for  "a  just  proportion  of  the 
existing  debts  and  liabilities  of  the  county 
or  counties"  from  which  ite  territory  is 
taken,  the  courts  have  no  power  to  deter- 
mine what  is  such  "just  proportion."  The 
power  to  apportion  such  debts  rests  ex- 
clusively with  the  legislature,  and,  in  the 
absence  of  any  legislation  on  the  subject, 
the  old  county  cannot  maintain  an  action 
against  the  new  to  recover  any  part  of  its 
existing  indebtedness.  (County  of  Tulare  v. 
County  of  Kings,  117  Cal.  195.) 

5.  Neither  section  1432  of  the  Civil  Code, 
providing  for  contribution  between  joint 
debtors,  nor  section  2847,  relating  to  the  ob- 
ligation of  a  principal  where  the  surety 
satisfies  the  obligation,  nor  section  3523, 
declaring  that  for  every  wrong  there  is  a 
remedy,  authorizes  the  maintenance  of  such 
an  action.  (County  of  Tulare  v.  County  of 
Kings,  117  Cal.  195.) 

6.  Taxes  paid  to  a  new  county  upon  the 
portion  of  the  railroad  traversed  by  it,  un- 
der a  subsequent  reassessment  made  by  the 
state  board  of  equalization  for  previous  years, 
in  which  the  new  county  had  no  existence, 
and  in  which  the  original  assessment  and 
apportionment  of  county  taxes  had  been 
made  to  the  original  county,  may  be  re- 
covered from  the  new  county  by  the  orig- 
inal county,  whether  the  reassessment  for 
those  years  be  regarded  as  valid  or  In- 
valid, the  new  county  having  received  the 
money  knowing  that  it  was  paid  for  county 
taxes  assessed  for  those  previous  years. 
(County  of  Colusa  v.  County  of  Glenn,  124 
Cal.  498.) 

7.  In  an  action  by  one  county  against  an- 
other for  money  alleged  to  be  due,  the  am- 
biguity of  the  complaint  caused  by  a  mis- 
take In  figures,  causing  a  discrepancy  of 
allegation  as  to  the  number  of  miles  taxed 
in  the  new  county,  which  may  be  corrected 
by  other  figures  given  in  the  complaint, 
cannot  be  reached  upon  general  demurrer. 
(County  of  San  Diego  v.  County  of  River- 
side, 125  Cal.  495.) 

8.  Where  the  complaint  showed  that  the 
railroad  taxes  were  long  delinquent,  owing 
to  a  question  as  to  their  validity,  and  that 
reassessments  made  by  the  state  board  of 
equalization  were  accepted  and  acted  upon 
by  the  railroad  company  by  payment  of  the 
taxes,  it  cannot  be  objected  upon  general  de- 
murrer that  the  invalidity  of  the  original 
assessments  was  not  directly  alleged. 
(County  of  San  Diego  v.  County  of  River- 
side, 125  Cal.  495.) 

9.  The  act  of  March  11,  1891,  forming  the 
county  of  Glenn  out  of  a  portion  of  the 
county  of  Colusa  did  not  provide  for  any 
apportionment  of  the  public  property,  or 
of  the  debts  or  credits  of  Colusa  county,  be- 


tween it  and  the  new  county;  consequently 
the  whole  of  such  credits,  Including  taxes 
then  due  and  payable  for  assessments  on  a 
portion  of  a  railroad  within  the  county  of 
Colusa,  belonged  to  it,  notwithstanding  such 
taxes  were  not  paid  into  the  state  treasury 
until  after  the  division  of  the  county. 
(County  of  Colusa  v.  County  of  Glenn,  117 
Cai.  434.) 

10.  The  county  of  Glenn,  having  without 
right  received  a  portion  of  such  taxes  so 
paid  into  the  state  treasury,  Is  liable  in  an 
action  for  money  had  and  received  upon  it* 
implied  promise  to  pay  the  same  to  the 
county  of  Colusa.  (County  of  Colusa  v. 
County  of  Glenn,  117  Cal.  434.) 

11.  In  an  action  to  recover  the  taxes  so 
paid,  commenced  after  the  passage  of  the 
act  of  March  23,  1893,  it  will  not  be  inferred, 
in  support  of  a  demurrer  to  the  complaint 
on  the  ground  of  ambiguity  and  uncertainty, 
that  the  state  board  of  equalization,  in  pur- 
suance of  said  act,  reassessed  and  reappor- 
tioned the  assessment  of  such  railroad,  for 
the  years  for  which  such  taxes  were  unpaid. 
Whether  there  was  such  a  reassessment,  and 
if  so,  whether  that  fact  relieved  the  county 
of  Glenn  from  liability,  is  a  matter  for  it  to 
plead.  (County  of  Colusa  v.  County  of 
Glenn,  117  Cal.  434.) 

12.  Under  section  4  of  the  County  Gov- 
ernment Act  one  county  may  maintain  an 
action  against  another  as  for  money  had  and 
received,  in  a  proper  case,  after  the  pres- 
entation of  its  claim  to  the  board  of  super- 
visors of  the  latter.  (County  of  Colusa  v. 
County  of  Glenn,  117  Cal.  434.) 

13.  Upon  the  division  of  a  county,  with  an 
agreed  basis  of  apportionment  of  assets, 
which  did  not  Include  prior  unpaid  railroad 
taxes,  the  validity  of  which  was  disputed, 
and  which  had  not  then  been  reassessed,  but 
which  were  subsequently  Improperly  reas- 
sessed for  the  previous  years  to  each  of  the 
counties,  upon  the  basis  of  their  respec- 
tive railroad  mileage,  and  paid  upon  that 
basis,  the  original  county  may  recover  from 
the  new  county  the  difference  between  the 
amount  of  taxes  received  by  the  complain- 
ant, and  the  amount  which  it  would  have 
had,  if  the  taxes  had  been  wholly  reassessed 
to  It,  and  divided  between  them  upon  the 
agreed  basis  of  apportionment,  with  interest 
upon  such  difference.  (County  of  San  Diego 
v.  County  of  Riverside,  125  Cal.  495.) 

14.  The  claim  for  reimbursement  having 
been  presented  by  the  original  county  to  the 
new  county  for  allowance,  and  wholly  re- 
jected, it  need  not  be  again  presented  be- 
fore bringing  an  action  thereupon.  (County 
of  San  Diego  v.  County  of  Riverside,  125 
Cal.  495.) 

15.  The  objection  that  the  commissioners 
failed  to  divide  the  unpaid  railroad  taxes 
for  previous  years,  the  validity  of  which  was 
disputed,  and  which  had  not  then  been  reas- 
sessed, cannot  preclude  a  recovery  by  the 
original  county  of  its  alleged  proper  propor- 
tion of  the  taxes  received  by  the  new  county, 
when  subsequently  reassessed  and  paid.  If 
such  failure  made  a  subsequent  division 
impossible    the   original    county    would    be 
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entitled  to  recover  and  keep  all  the  taxes 
for  those  years;  and  the  new  county,  upon 
appeal,  from  a  judgment  for  a  portion  of  the 
taxes  Improperly  received  by  It,  cannot  com- 
plain of  error  In  its  favor.  (County  of  San 
Diego  v.  County  of  Riverside,  125  Cal.  495.) 


IV.  Contracts    and    Liabilities    of;     Claims 

Against. 

Credit  of  cannot  be  pledged  to  payment 
of  city  or  other  public  corporation.  See 
Schools,  22,  23. 

Act  allowing  attachment  without  bond  in 
suit  by  is  valid.    See  Licenses,  19. 

Right  and  liability  of  county  in  relation  to 
school  taxes  and  funds.    See  Schools,  V. 

Illegal  taxes  for  school  district  cannot  be 
recovered  from  county.    See  Schools,  22,  23. 

Not  liable  to  return  contribution  to  erec- 
tion of  high  school  building,  when.  See 
Schools,  10. 

County  is  not  liable  for  illegal  school  taxes 
paid  under  protest.    See  Taxation,  64. 

Bonds  of.    See  Bonds,  I. 

Costs  of  printing  criminal  transcripts. 
See  Costs,  10. 

Claims  against,  duty  of  auditors.  See 
Auditors. 

Claims  against  cannot  be  split  See  Sev- 
erance of  Actions. 

Action  against,  limitation  on.  See  Stat- 
ute of  Limitations,  IV,  1. 

Superior  court  has  no  jurisdiction  of  ac- 
tion against  for  less  than  three  hundred  dol- 
lars.   ■See  Jurisdiction,  4. 

16.  A  contract  by  a  county  for  work  to  be 
done  in  the  future,  to  be  paid  for  in  install- 
ments as  the  work  progresses,  where  the  In- 
stallments payable  in  any  one  year  do  not 
exceed  the  revenue  of  that  year,  does  not, 
at  the  time  of  entering  into  the  contract, 
create  any  debt  or  liability  for  the  aggre- 
gate amount  of  the  Installments  to  be  paid 
under  it,  but  only  creates  such  debt  or  lia- 
bility as  may  arise  from  year  to  year  in 
separate  amounts  as  the  work  is  performed; 
and  such  contract  is  valid,  and  not  within 
the  prohibition  of  section  18  of  article  XI  of 
the  constitution,  and  of  sections  8  and  36  of 
the  County  Government  Act  of  1891,  by 
which  a  county  is  forbidden  to  "incur  any 
Indebtedness  or  liability  in  any  manner,  or 
for  any  purpose,  exceeding  in  any  year  the 
income  and  revenue  provided  for  it  for  such 
year."  (Smilie  v.  Fresno  County,  112  Cal. 
311.) 

17.  Under  section  24  of  the  act  of  1893 
(Stats.  1893,  p.  328),  amending  the  act  of 
1889  'Stats.  1889,  p.  Ill),  establishing  a  re- 
form school  for  juvenile  offenders,  now 
called  the  Whlttier  State  School,  the  legisla- 
ture intended  to  impose  upon  the  several 
counties  from  which  Inmates  were  com- 
mitted by  order  of  the  superior  court  of  the 
county,  one-half  of  the  expense  of  keeping 
all  minors  committed  to  the  institution 
therefrom  for  any  cause,  whose  parents, 
guardians,  or  other  protectors  were  unable 
to  pay  such  expense,  and  such  liability  is  not 
limited    to  any  class  of    inmates,  whether 


committed  as  incorrigible  or  abandoned  and 
indigent  minors,  or  committed  for  violation 
of  the  penal  statutes  of  the  state.  (Cochran 
v.  Los  Angeles  County,  117  Cal.  534.) 

18.  One  who  demands  payment  of  a  claim 
against  a  county  must  show  some  statute 
authorizing  it,  or  that  it  arises  from  some 
contract,  express  or  implied,  which  finds 
authority  of  law;  and  it  is  not  sufficient  that 
the  services  performed  for  which  payment 
is  claimed  were  beneficial.  (Irwin  v.  County 
of  Yuba,  119  Cal.  686.) 

19.  Under  section  41  of  the  County  Gov- 
ernment Act  (Stats.  1891,  p.  311),  a  claim 
against  a  county,  which  specifies  that  it  is 
for  "services  as  special  counsel  in  matters 
pending  before  the  last  legislature,  as  per 
contract  with  ....  committee  of  the  board 
of  supervisors,  one  thousand  dollars,"  is  suf- 
ficiently itemized.  If  the  board  of  super- 
visors was  not  satisfied  with  the  claim  as 
presented,  it  was  its  duty  to  give  notice 
thereof  to  the  claimant,  that  he  might  cor- 
rect It  Not  having  done  so,  and  having 
treated  it  as  sufficient  and  allowed  it,  the 
county  cannot  afterward  repudiate  it  for 
formal  insufficiency.  (County  of  Colusa  v. 
Welch,  122  Cal.  428.) 

20.  The  board  of  supervisors  may,  under 
certain  circumstances,  allow  a  claim  against 
the  county,  although  the  formalities  neces- 
sary to  bind  it  were  not  originally  employed. 
Thus,  In  respect  to  a  matter  concerning 
which  the  board  had  original  power,  It  may, 
provided,  the  service  has  been  rendered,  or 
the  money  expended  for  the  benefit  of  the 
county  in  a  manner  authorized  by  law,  cure 
informalities  or  irregularities  in  procedure 
by  a  subsequent  ratification  and  recognition 
of  Its  liability.    (Power  v.  May,  114  Cal.  207.) 

Claim  once  rejected  need  not  be  presented 
a  second  time.    See  ante,  14. 


COUNTS. 

See  Pleading  and  Practice. 

Common.    See  Assumpsit,  II. 
Arranging  complaint  in  separate    counts. 
See  Trusts  and  Trustees,  76. 


COUNTY  CLERK. 

Unauthorized  certificate  of,  effect  of.  See 
Certificates. 

Appointment  of  extra  deputies  on  crea- 
tion of  additional  judgeship.  See  Offices 
and  Officers,  IV. 

Duty  to  transmit  copy  of  transcript  in 
criminal  cases.    See  Costs,  10. 

Act  relating  to  assistants  in  cities  and 
counties  of  first  class  is  void.  See  Consti- 
tutional Law,  37. 

1.  Section  61  of  the  County  Government 
Act,  allowing  the  appointment  by  certain 
county  officers,  including  the  county  clerk, 
or  as  many  deputies  as  may  be  necessary 
for  the  prompt  and  faithful  discharge  of  the 
duties  of  his  office,  is  to  be  construed  in 
connection  with  section  216  of  that  act,  pro- 
viding that  deputies  employed  shall  be  paid 
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by  their  principals  out  of  their  salaries,  un- 
less In  the  act  otherwise  provided,  and  In 
connection  with  those  provisions  of  the  act 
which  expressly  limit  the  number  of  depu- 
ties allowed  at  fixed  salaries  payable  out  of 
the  treasury  in  specified  classes  of  counties. 
(San  Francisco  v.  Broderick,  125  Cal.  188.) 

2.  The  County  Government  Act  cannot  be 
construed  as  permitting  the  county  clerk  to 
make  the  compensation  of  any  number  of 
deputies  that  he  may  choose  to  appoint,  a 
charge  upon  the  county  treasury,  without 
violating  section  13  of  article  XI  of  the  con- 
stitution, prohibiting  the  delegation,  to  any 
individual,  of  the  control  of  any  county 
money,  property,  or  effects.  (San  Francisco 
v.  Broderick,  125  Cal.  188.) 


COUNTY  GOVERNMENT  ACT. 

Provisions  as  to  elections  to  be  harmon- 
ized.   See  Elections,  11. 

Whether  governs  filling  of  vacancy  in 
office  of  superintendent  of  schools.  See  San 
Francisco,  IV. 

How  far  applies  to  San  Francisco.  See 
San  Francisco,  I. 

Provisions  relating  to  officers.  See  County 
Clerk:  Offices  and  Officers,  11. 

Presumed  to  be  general  in  relation  to 
election  of  county  officers.    See  Elections,  2. 

Provision  giving  supervisors  power  to  li- 
cense toll-roads  is  valid.    See  Tolls,  1. 

Duty  of  treasurer  under.    See  Treasurers, 

a. 

Provisions  relating  to  compensation  of  su- 
pervisors.   See  Supervisors,  IV. 

Controls  as  to  compensation  of  super- 
visors and  repeals  Political  Code.  See  Super- 
visors, IV. 

COUPONS. 

State  not  liable  to  pay  interest  on.  See 
Bonds,  10. 

Coupon  bonds  bear  interest  after  maturity. 
See  Bonds,  4. 


COURT  COMMISSIONERS. 

Appointment  of  on  foreclosure  of  chattel 
mortgage.    See  Mortgages,  XIX,  8. 

Court  may  appoint  to  sell  property.  See 
Liens,  3. 

Powers  of.    See  Mortgages,  218  et  seq. 

1.  A  court  commissioner,  .as  such,  has  no 
power  to  try  any  issue  of  fact  raised  by  the 
pleadings.  (Jackson  v.  Puget  Sound  Lum- 
ber Co.,  123  Cal.  97.) 

2.  Where  the  parties  acted  under  the  stip- 
ulation and  order,  and  tried  the  whole  case 
before  the  court  commissioner  precisely  as 
it  should  have  been  tried  before  a  referee, 
it  Is  to  be  held  that  they  intended  a  refer- 
ence. (Jackson  v.  Puget  Sound  Lumber  Co., 
123  Cal.  97.) 

3.  The  transfer  of  an  action  for  money 
had  and  received  with  a  counterclaim  for 
goods  sold  and  delivered,  made  pursuant  to 
the  stipulation  of  the  parties,  to  a  person 
named    and    designated  as  ( 'court  commis- 


sioner," for  an  accounting,  and  requiring 
"said  court  commissioners*'  to  report  the  evi- 
dence, and  the  balance  due  on  the  account- 
ing. Is,  In  effect,  a  reference  to  the  person 
named  under  section  638  of  the  code;  and 
the  power  of  the  referee  to  report  is  un- 
affected by  his  prior  resignation  of  the  office 
of  court  commissioner.  (Jackson  v.  Puget 
Sound  Lumber  Co.,  123  CaL  97.) 

COURTS. 

See  Justices   of   the  Peace;   Police  Courts; 
Shorthand  Reporters. 

Deposit  in  court.    See  Tender,  3,  4. 

Acts  creating,  validity  of.  See  Constitu- 
tional Law,  III,  3. 

Amicus  curiae.    See  Amicus  Curiae. 

Benefit  societies,  control  over.  See  Benev- 
olent Societies,  IV. 

Circuit  court,  petitions  to.  See  Appeals, 
XIV. 

Contempt    See  Contempt. 

Comity  between  state  and  federal  courts. 
See  Supplementary  Proceedings,  1. 

Excluding  witness  from  courtroom.  See 
Witnesses,  V. 

Judges.    See  Judges. 

Jurisdiction.    See  Jurisdiction. 

Jurisdiction  of  supreme  court.  See  Ap- 
peals, I. 

Power  to  set  off  judgments  exists  inde- 
pendent of  statute.    See  Setoff. 

Powers  of  courts  after  discharge  of  re- 
ceiver.   See  Receivers,  V. 

Power  over  records.    See  Records. 

Probate.    See  Probate  Courts. 

Prohibition.    See  Prohibition. 

Remarks  of  in  ruling  on  evidence.  See 
Evidence,  IX,  3. 

Removal  of  causes.  See  Removal  of 
Causes. 

Supervisors,  review  of  actions  of  in  fixing 
water  rates  by  courts.  See  Water  Com- 
panies, V,  2. 

Supreme  court  of  the  United  States,  ap- 
peals to.    See  Appeals,  XIV. 

COVENANTS. 

Dependent.    See  Vendor  and  Vendee,  VI,  1. 

Personal,  what  is.  See  Landlord  and 
Tenant,  48. 

Of  quiet  enjoyment.  See  Landlord  and 
Tenant,  23. 

Encumbrances,  covenant  against  is  per- 
sonal and  not  appurtenant  to  land.  See 
Mortgages,  66. 

Promise  to  pay  is  not  a  covenant  ac- 
companying equitable  interest  of  purchaser. 
See  Vendor  and  Vendee,  46. 

CREDIBILITY. 

Of  evidence.    See  Criminal  Law,  IX,  5,  o. 

Instructions  as  to.  See  Criminal  Law,  IX, 
8,  b. 

Witnesses,  credibility  of.  See  Witnesses, 
IV. 

CREDIT. 

Letter  ot,  what  is.    See  Guaranty,  1. 
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CREDITORS. 

See  Assignments  for    the  Benefit  of    Cred- 
itors; Debtor  and  Creditor. 

Partnership  and  separate  creditors.  See 
Partnership,  IV,  3. 

Are  not  beneficiaries  under  a  trust,  when. 
See  Trusts  and  Trustees,  V. 

CREDITOR'S  BILL. 

Judgment  creditor  may  file,  when.  See 
Equity,  8. 

To  remove  fraudulent  mortgage,  venue  of. 
See  Venue,  4. 

CREDITS. 
Situs  of.    See  Taxation,  7. 

CREEKS. 
See  Watercourses. 

CRIMINAL  LAW. 

I.  Nature  of  Corpus  Delicti. 
II.  Complaint  and  Arrest. 

III.  Preliminary  Examination;  Judges  Sit- 

ting as  Magistrates,  Powers  of. 

IV.  Commitment  and  Holding  to  Answer. 

V.  Principals,    Accessaries,    and   Accom- 
plices. 

VI.  Rule    that    Prosecutions    must  be  In 
Name  of  People. 

VIL  Indictment  and  Information. 

1.  Validity    of    Proceeding    by    In- 

formation. 

2.  Time  of  Filing. 

3.  Validity    of     Information     Filed 

During  Session  of  Grand  Jury. 

4.  Form  of  and  Sufficiency;  Manner 

of  Alleging  Crime. 

5.  Charging  More  than  One  Offense; 

Containing  Several  Counts; 
Where  Defendants  are  Jointly 
Held. 

6.  Motion  to  6et  Aside;  Dismissal  of; 

Demurrer  to. 

7.  Filing  of  New  Indictment  or  In- 

formation. 

VIII.  Arraignment  and  Plea. 

1.  Admission    of    Prior    Conviction, 

Conclusiveness  of;  Withdrawal 
of  Plea. 

2.  Former  Jeopardy. 

IX.  Trial. 

1.  Right   of    Defendant    to    Speedy 

Trial. 

2.  Order  of  Trial  Where  Several  In- 

dicted. 

3.  Reading  of  Indictment  or  Infor- 

mation; Opening  Statement 

4.  Absence  of  Judge  During  Trial, 

Effect  of. 

5.  Evidence. 

a.  Degree  of  Required  Presump- 

tion of  Innocence;  Proof  of 
Motive. 

b.  Order  of  Proof;  Reopening  of 

Case;  Anticipating  Defense. 


c.  Circumstantial  Evidence. 

d.  Of   Intoxication   of   Defend- 

ant 

e.  As  to  Family  of  Prosecuting 

Witness  or  Defendant 

f.  Of  Character  of  Defendant 

g.  Of  Distinct  Offenses, 
h.  Of  Flight  of  Accused. 

i.  Evidence  Taken  on  Prelimi- 
nary Examination;  Admissi- 
bility for  all  Purposes. 

j.  Confessions,  Admissions  or 
Statements  of  Defendant 

k.  Silence  of  Defendant  and 
Failure  to  Testify. 

L  Of  Alibi. 

m.  Of  Accomplices;  Corrobora- 
tion of;  of  Another  Accused 
Party. 

n.  Objections  to;  Rule  Where 
Admissibility  Doubtful;  Er- 
ror in  Ruling,  Waiver  and 
Curing  of. 

o.  Credibility  of. 

6.  Misconduct  of  District  Attorney. 

7.  Argument  of  Counsel. 

8.  Instructions. 

a.  On    Duty    to    Obey  Law;  on 

Nature  of  Offense;  on 
Theory  of  Prosecution  or 
Defense. 

b.  On    Presumption     of     Inno- 

cence; on  Credibility  of  De- 
fendant; on  Duty  of  Defend- 
ant to  Explain. 

c.  On       Failure      to      Produce 

Stronger  Testimony;  on 
Right  to  Disregard  Testi- 
mony. 

d.  On   Question  of    Reasonable 

Doubt;  as  to  Alibi. 

e.  On  Duty  of  Jury  to  Acquit 

f.  On    Matters   of    Fact;  Based 

on  an  Assumption. 

g.  As  to  Character. 

h.  As  to  Effect  of  Intoxication. 

1.  On  Circumstantial  Evidence. 

j.  As  to  Accomplices. 

k.  When  Properly  Refused. 

1.  Correct  as  a  Whole;  Contra- 
dictory Instructions, 
m.  Recalling  Jury  and  Instruct- 
ing In  Absence  of  Counsel. 

9.  Verdict;    Directing    Jury   to    Ac- 

quit or  Convict 
10.  Sentence  and  Judgment 

X.  Civil  Rights  of  Persons  Sentenced  to 
State's  Prison. 

XL  Particular  Crimes. 

1.  Abduction. 

2.  Arson. 

3.  Assault  to  Murder   with    Deadly 

Weapon. 

a.  What    Constitutes;    What   is 

Deadly  Weapon. 

b.  Information. 

c.  Intent;   Evidence;   Sufficiency 

of. 

d.  Instructions. 

e.  Verdict,  Judgment,  and  Sen- 

tence. 
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4.  Bribery;  Breach  of  the  Peace. 

5.  Burglary. 

6.  Conspiracy. 

7.  Crimes  against  Nature. 

8.  Election  Laws;  Offenses  against. 

9.  Embezzlement 

10.  Enticing    Female   or   Permitting 

Wife  to  Enter  House  of  Prosti- 
tution. 

11.  Extortion. 

12.  False  Impersonation. 

13.  False  Pretenses. 

a.  What  Constitutes. 

b.  Indictment  for. 

c.  Evidence  and  Verdict 

14.  Forgery. 

a.  What  Constitutes. 

b.  Indictment  or  Information. 

c.  Evidence. 

d.  Instructions. 

15.  Game  Laws,  Violation  of. 

16.  Homicide. 

a.  Degrees    of     Murder;     Man- 

slaughter and  Murder,  What 
Acts  Constitute. 

b.  Justifiable       Homicide     and 

Killing  in  Self-Defense. 

c.  Information. 

d.  Evidence. 

A.  Burden  of  Proof. 

B.  Character  or  Reputation  of 

Deceased. 

C.  Of  Motive;  as  to  the  Carry- 

ing of  Arms;  of  Lying  in 
Wait 

D.  As  to  Intoxication  of  De- 
fendant. 

E.  Of  Threats,  Altercations, 
or  Disputes  or  of  Unfriendly 
Relations. 

F.  As  to  Manner,  Appearance, 

Declarations,  or  State- 
ments of  Defendant. 

6.  Dying  Declarations. 

H.  Unchaste  Conduct  of  Wife 
of  Defendant 

I.  Letters  Found  upon  De- 
ceased. 

J.  Experiments,  Allowance  of; 
Displaying  Clothing. 

K.  Circumstantial  Evidence. 

L.  Manner  or  Cause  of  Death; 
Nature  of  Wounds  or 
Course  of  Bullet;  Hypo- 
thetical Question. 

M.  As  to  Place  of  Killing; 
Hearsay  Evidence  as  to. 

N.  Depositions  or  Evidence  at 
Preliminary   Examination. 

O.  View  of  Premises;  Maps  or 
Photographs. 

P.  Evidence  of  Violation  of 
Ordinance. 

Q.  Anticipation  of  Defense. 

R.  Impeachment  of  Witness; 
Explanation  of  Testimony 
by. 

S.  Remarks  of  Court  in  Rul- 
ing upon. 

T.  Sufficiency  of  Evidence  to 
Sustain  Verdict;  Review 
of. 


e.  Instructions. 

A.  As  to  Degree  of  Murder;  as 

to   Manslaughter  or  Mal- 
ice. 

B.  As  to  Degree  of  Proof  Re- 

quired; Burden  of  Proof  or 
Reasonable  Doubt 

C.  As  to  Intoxication. 

D.  As  to  Justifiable  Homicide 

or  Self -Defense. 

E.  As  to  Punishment. 

F.  Refusal  of,  when  not  Error. 

f.  Verdict,  Judgment,   and   Sen- 

tence. 

17.  Hotel  or  Innkeepers,  Defrauding 

of. 

18.  Incest 

10.  Indians,  Selling  Liquor  to. 

20.  Injury  to  Property. 

21.  Larceny. 

a.  Grand,  what  Constitutes;  At- 

tempt to  Commit. 

b.  Jurisdiction. 

c.  Complaint;  Indictment;  Infor- 

mation. 

d.  Evidence;  Verdict. 

e.  Instructions. 

22.  Libel. 

23.  Mayhem. 

24.  Medicine,  Practicing  without  Li- 

cense. 
26.  Perjury. 

a.  What  Constitutes. 

b.  Indictment  or  information. 

c.  Evidence    and     Instructions; 

Verdict;  Questioning  Au- 
thority of  Officer  Adminis- 
tering Oath. 

26.  Poison,  Administering. 

27.  Prostitution,  Letting  Houses  for. 

28.  Rape. 

a.  What  Constitutes. 

b.  Information. 

c.  Evidence. 

A.  Proof    of    Corpus    Delicti; 

Admissions  of  Defendant. 

B.  Failure  to  Make  Outcry. 

C.  Other    Immoral     Acts;    of 

Reputation  of  Prosecutrix. 

D.  Complaint  by   Prosecuting 

Witness. 

E.  Age  or  Mental  Condition  of 

Prosecutrix. 

F.  Health,  or   Appearance   of 

Child;  Physical  Injuries. 

6.  Cross-Examination;  Im- 
peachment of  Witness. 

H.  Sufficiency  of  to  Support 
Verdict. 

I.  Error  in  Admission,  Curing 
of. 

d.  Instructions. 

29.  Receiving  Stolen  Goods. 

30.  Resisting  Officer. 

31.  Robbery. 

a.  What  Constitutes. 

b.  Indictment  or  Information. 

c.  Evidence. 

d.  Instructions. 

e.  Punishment. 
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32.  Seduction. 

a.  What   Constitutes;   Effect   of 

Willingness    to    Marry;    In- 
formation. 

b.  Evidence. 

c.  Judgment 

33.  Trainwrecking  or  Train  Robbery. 

District  attorneys.  See  District  Attor- 
neys. 

Police  Courts.    See  Police  Courts. 

Peremptory  challenges,  prior  decisions  as 
to  number  allowed  adhered  to.  See  Stare 
Decisis. 

Insanity  as  a  defense  to  crime.  See  In- 
sanity, V. 

Stay  of  proceedings  pending  inquiry  into 
insanity.    See  Insanity,  V. 

Insanity  produced  by  intoxication,  effect 
of.    See  Insanity,  32. 

Hypnotism,  effect  of.    See  Hypnotism. 

Evidence  of  expert  hypnotist  as  to  state- 
ments of  defendant  while  hypnotized.  See 
Hypnotism. 

Venue  of  offense,  what  sufficient  proof  of. 
See  Judicial  Notice,  3. 

Reward  for  apprehension  of  prisoner.  See 
Rewards. 

Act  making  it  a  misdemeanor  for  barber 
to  keep  open  on  Sunday  is  void.  See  Con- 
stitutional Law,  36. 

Bigamous  marriage  does  not  disentitle 
widow  to  letters.  See  Executors  and  Ad- 
ministrators, 8. 

Appeals  in  criminal  proceedings.  See  Ap- 
peals, II,  5. 

Appeals  in  criminal  cases,  questions,  how 
presented  for  review.    See  Appeals,  VII,  6. 

Appeal  in  criminal  cases,  effect  of.  See 
Appeals,  VIII,  4. 

Convicted  defendant  escaping  pending 
appeal;  dismissal  of  appeal.  See  Appeals, 
IX,  5. 

Supreme  court  will  presume  oral  charge 
was  taken  down  by  reporter,  when.  See. 
Appeals,  384. 

Jurisdiction  of  supreme  court  in  criminal 
cases.     See  Appeals,  6. 

Certificate  of  probable  cause.  See  Ap- 
peals, VIII,  4. 

Bail.     See  Bail. 

Termination  of  criminal  prosecution,  what 
is.    See  Malicious  Prosecution,  2. 

I.  Nature  of  Corpus  Delicti. 

Attempt  to  commit  crime.    See  post,  531. 

1.  The  corpus  delicti  is  made  up  of  certain 
facts  forming  its  basis,  and  the  existence  of 
criminal  agency  as  the  cause  of  them.  (Peo- 
ple v.  Jones,  123  Cal.  65.) 

II.  Complaint  and  Arrest 

Complaint,  what  sufficient.    See  post,  513. 

Complaint  for  violating  law  prohibiting 
use  of  certain  caliber  guns.    See  post,  354. 

Complaint  and  information,  there  is  no 
substantial  variance  when.    See  post,  533. 

Misnomer  In  complaint,  when  immaterial. 
8ee  post,  224. 

2.  Under  the  authority  given  by  section 
2093  of  the  Code  of  Civil  Procedure,  the 


clerk  of  the  police  court  of  the  city  of  Los 
Angeles  has  authority  to  administer  the 
oath  to  a  person  verifying  a  complaint 
charging  the  commission  of  an  offense; 
and  a  motion  to  set  aside  an  information 
based  thereon,  for  want  of  a  legal  commit- 
ment under  such  complaint,  owing  to  the 
absence  of  a  legal  verification  thereof,  can- 
not be  sustained.  (People  v.  Vasalo,  120 
Cal.  168.) 

Clerk  of  police  court  of  Los  Angeles  may 
receive  verification  of  complaint  See  Po- 
lice Courts. 

3.  In  order  to  justify  an  arrest  by  an  offi- 
cer without  a  warrant,  it  is  sufficient  that 
he  has  reasonable  cause  to  believe  that  a 
felony  had  been  committed,  and  it  is  not 
necessary  to  prove  that  a  felony  had  been  in 
fact  committed;  and  it  Is  proper  to  instruct 
the  jury  that  whether  a  felony  was  in  fact 
committed  is  not  material  in  the  case.  (Peo- 
ple v.  Wilson,  117  Cal.  688.) 

Arrest  without  a  warrant.    See  Police,  2. 

III.  Preliminary  Examination;    Judges  Sit- 
ting as  Magistrates,  Powers  of. 

Justice  appointed  by  supervisors  for  a  new 
township  created  by  them  may  hold  prelim- 
inary examination.    See  post,  373. 

Defect  or  irregularity  in  preliminary  ex- 
amination, motion  to  set  aside  indictment  or 
information  because  of.    See  post,  VII,  6. 

4.  Magistrates,  as  defined  and  enumerated 
in  the  Penal  Code,  including  police  judges  in 
towns  and  cities,  derive  their  powers  and 
jurisdiction  from  the  constitution,  operat- 
ing with  the  acts  of  the  legislature  upon  the 
subject;  and  judges,  when  sitting  as  magis- 
trates, have  the  jurisdiction  and  powers 
conferred  by  law  upon  magistrates,  and  not 
those  which  pertain  to  their  respective  ju- 
dicial offices.    (People  v.  Crespl,  115  Cal.  50.) 

5.  A  superior  judge,  when  sitting  as  a 
magistrate,  possesses  no  other  or  greater 
powers  than  are  possessed  by  any  other  offi- 
cer exercising  the  functions  of  a  magistrate, 
and  has  no  greater  authority  as  such  magis- 
trate than  that  possessed  by  any  justice  of 
the  peace,  or  police  judge,  and  is  not  accom- 
panied in  the  discharge  of  those  functions 
by  any  general  or  implied  powers,  nor  by 
any  of  those  presumptions  of  regularity 
which  surround  him  when  sitting  as  a  judge 
of  a  court  of  record;  and  he  has  no  more 
authority  to  call  in  the  county  clerk  or  other 
officer  to  administer  oaths  before  him  than 
a  justice  of  the  peace  or  police  judge  would 
possess.    (People  v.  Cohen,  118  Cal.  74.) 

6.  The  authority  of  a  judge  sitting  as  a 
magistrate  is  purely  that  given  by  the  stat- 
ute; and  while  there  is  no  express  provision 
of  the  statute  requiring  the  witnesses  be- 
fore a  magistrate  to  be  sworn  by  him  per- 
sonally, neither  is  there  any  such  giving  him 
power  to  delegate  that  duty  to  another;  and, 
the  power  being  statutory,  the  implication 
would  be  that  it  was  intended  that  the  path 
should  be  administered  by  the  magistrate. 
(People  v.  Cohen,  11-8  Cal.  74.) 

7.  Upon  a  preliminary  examination  before 
a  superior  judge  sitting  as  a  magistrate,  the 
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magistrate  alone  is  authorised  to  adminis- 
ter oaths;  and  the  clerk  of  the  superior  court 
has  no  authority,  by  virtue  of  his  position, 
to  administer  an  oath  in  such  a  proceeding, 
and  if  he  administers  such  oath  without  spe- 
cial direction  of  the  judge  sitting  as  a  mag- 
istrate, the  person  taking  the  oath  before  the 
clerk  cannot  be  convicted  of  perjury.  (Peo- 
ple v.  Cohen,  118  Col.  74,  78,  79.) 

8.  The  police  court  of  the  city  and  county 
of  San  Francisco,  and  police  judges  sitting 
as  magistrates,  have  jurisdiction  to  hold  a 
preliminary  examination  of  a  defendant 
charged  with  the  offense  of  criminal  libel, 
although  the  police  court  has  no  jurisdiction 
to  try  that  offense.  (People  v.  Crespi,  115 
Cal.  50.) 

9.  A  Justice  of  the  peace  has  power  to  call 
in  another  justice  for  the  purpose  of  mak- 
ing a  preliminary  examination,  and  it  is  not 
required  that  the  order  requesting  another 
justice  so  to  act  should  set  forth  the  reason 
why  the  request  was  made;  nor  does  the 
failure  of  such  other  justice  to  subscribe  the 
docket,  as  provided  in  section  105  of  the 
Code  of  Civil  Procedure,  affect  any  substan- 
tial right  of  the  defendant,  it  not  appearing 
that  any  material  proceeding  must  be  so 
entered  and  subscribed  in  the  case  of  a  pre- 
liminary examination,  and  that  section,  if 
applicable  to  a  preliminary  examination,  is 
merely  directory.  (People  v.  Sehorn,  116  Cal. 
503.) 

10.  Section  861  of  the  Penal  Code  is  in- 
tended to  protect  a  party  from  loss  Of  lib- 
erty for  an  unreasonable  time  under  the  pre- 
text of  a  criminal  charge  against  him;  and 
if  the  defendant  should  be  freed  from  cus- 
tody because  held  without  his  consent  more 
than  six  days  before  preliminary  examina- 
tion, he  could  be  rearrested  upon  another 
complaint,  and  if  he  remained  in  temporary 
Illegal  confinement,  without  using  any  rem- 
edy therefor,  the  mere  postponement  of  the 
hearing  does  not  affect  the  jurisdiction  of 
the  magistrate  to  hold  a  preliminary  exam- 
ination of  the  defendant  then  in  custody, 
and  if  the  examination  then  proceeded  to  a 
commitment  based  on  probable  cause,  the 
defendant  has  suffered  no  material  preju- 
dice in  the  matter  of  the  commitment,  "and 
has  suffered  no  legal  prejudice  because  at 
the  time  to  which  the  examination  was  con- 
tinued witnesses  for  the  prosecution,  whose 
attendance  could  not  be  procured  within  the 
six  days,  appeared  and  testified.  (People  v. 
Van  Horn,  119  Cal.  323.) 

11.  The  defendant  has  a  right  to  a  public 
examination  before  the  committing  magis- 
trate, but  under  the  provisions  of  section 
868  of  the  Penal  Code,  he  may  waive  such 
right  by  requesting  the  exclusion  of  all  per- 
sons except  those  specified  in  that  section. 
(People  v.  Tarbox,  115  Cal.  57.) 

12.  One  who  is  charged  jointly  with  an- 
other person  with  the  commission  of  a  fel- 
ony has  no  statutory  right  to  demand  a  sep- 
arate preliminary  examination;  and  the  re- 
fusal of  such  demand  is  not  a  ground  for  set- 
ting aside  the  information.  (People  v.  Burns, 
121  Cal.  529.) 

13.  Though  a  defendant  accused  of  felony 


cannot  altogether  waive  a  preliminary  exam 
inatlon,  he  may  waive  time  to  prepare  for 
such  examination,  and  ask  that  it  be  pro- 
ceeded with  at  once,  and  upon  being  in- 
formed of  the  charge  against  him,  and  his 
rights  in  the  premises,  he  may  voluntarily 
make  a  written  confession  or  statement  be- 
fore the  magistrate,  acknowledging  the  com- 
mission of  the  offense,  and  this  is  competent 
and  sufficient  evidence  upon  which  to  hold 
him  to  answer,  without  swearing  other  wit- 
nesses to  prove  the  facts  confessed;  and  a 
motion  to  set  aside  the  Information  in  such 
case  on  the  ground  that  the  examination 
was  waived,  and  that  no  witnesses  were 
sworn,  and  that  the  defendant  was  not  le- 
gally examined  and  committed,  is  properly 
denied.    (People  v.  Cokahnour,  120  Cal.  253.) 

14.  A  defendant,  who  has  been  convicted 
by  a  jury  in  the  superior  court  after  a  fair 
trial  uptfn  an  information,  cannot  avoid  the 
verdict  for  any  reason  founded  on  an  alleged 
defect  in  the  preliminary  examination  and 
commitment,  unless  by  such  defect  he  was 
deprived  of  some  substantial  right.  (People 
v.  Van  Horn,  119  Cal.  323.) 

15.  Any  error  committed  In  the  postpone- 
ment of  a  preliminary  examination,  on  mo- 
tion of  the  prosecution,  for  more  than  six 
days,  without  the  consent  of  the  defendant, 
in  violation  of  section  861  of  the  Penal  Code, 
in  order  to  secure  the  attendance  of  wit- 
nesses for  the  prosecution,  who  appeared 
and  testified  at  the  adjourned  examination, 
does  not  affect  the  jurisdiction  of  the  mag- 
istrate to  commit  the  defendant  upon  prob- 
able cause  shown  therefor.  (People  v.  Van 
Horn,  119  Cal.  323.) 

16.  In  the  absence  of  proof  in  the  record 
that  a  reporter  had  acted  or  reported  the 
testimony  taken  at  the  preliminary  examina- 
tion, or  had  certified  thereto,  no  error  can  be 
predicated  upon  the  ground  that  it  does  not 
properly  appear  that  the  shorthand  reporter 
was  appointed  to  take  the  evidence.  (People 
v.  Ebanks,  117  Cal.  652.) 

17.  Although  good  practice  requires  that 
the  return  of  the  preliminary  examination 
by  the  committing  magistrate  should  be  filed 
before  the  information  is  filed,  yet  the  de- 
fendant is  legally  committed  when  the  mag- 
istrate has  acted  judicially  and  signed  the 
order  of  commitment,  and  entered  it  upon 
his  docket,  and  no  further  action  is  neces- 
sary to  enable  the  district  attorney  to  file  an 
information  for  the  offense  named  in  the 
order;  and  the  neglect  of  the  Justice  to  re- 
turn the  record  of  the  preliminary  examina- 
tion before  the  information  is  filed,  or  his 
failure  to  Indorse  the  order  of  commitment 
upon  the  complaint  or  depositions,  is  a  mere 
ministerial  irregularity,  not  affecting  the 
substantial  rights  of  the  defendant  (People 
v.  Tarbox,  115  Cal.  57.) 

IV.  Commitment   and  Holding  to   Answer. 

Order  for  commitment,  not  appearing,  mo- 
tion to  set  aside  indictment  because  of.  See 
post,  45. 

Police  court  of  Los  Angeles  has  authority 
to  commit.    See  Police  Courts,  7. 
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Motion  cannot  be  made  In  arrest  of  judg- 
ment for  defective  commitment.  See  post, 
201. 

Failure  to  indorse  order  of  commitment  on 
complaint  or  deposition.    See  ante,  17. 

Defendant,  when  legally  committed.  See 
ante,  13. 

Defect  in  commitment  not  affecting  sub- 
stantial right,  not  ground  of  setting  aside 
verdict.    See  ante,  14. 

Confession  is  sufficient  evidence  to  hold 
one  to  answer.    'See  ante,  13. 

18.  The  absence  of  a  formal  commitment 
running  to  the  sheriff  is  not  ground  of  re- 
versal; but,  where  the  defendant  was  orig- 
inally committed  to  the  custody  of  the  sher- 
iff by  the  order  indorsed  upon  the  warrant 
of  arrest,  and  afterward  by  the  order  In- 
dorsed upon  the  complaint,  the  law  is  sub- 
stantially complied  with,  and,  in  any  event, 
the  question  whether  the  sheriff  was  prop- 
erly holding  the  defendant  under  the  com- 
mitment eould  only  be  material  during  the 
time  when  the  sheriff  was  so  holding  him. 
(People  v.  Sehorn,  116  Oal.  603.) 

19.  The  order  holding  a  defendant  to  an- 
swer at  the  conclusion  of  the  preliminary  ex- 
amination is  not  invalid  because  not  indorsed 
upon  the  depositions  other  than  the  com- 
plaint, and  it  is  sufficient  if  it  is  indorsed 
upon  the  complaint.  (People  v.  Sehorn,  116 
Cal.  50a) 

20.  Under  section  005  of  the  Penal  Code, 
which  provides  for  setting  aside  an  informa- 
tion in  case  "the  defendant  had  not  been  le- 
gally committed  by  a  magistrate/'  the 
phrase  "legally  committed"  means  only  that 
the  accused  had  been  committed  by  a  magis- 
trate who  had  jurisdiction  to  hold  the  exam- 
ination, and  who  had  actually  heard  the  evi- 
dence, and  determined  that  probable  cause 
existed  for  holding  the  defendant  to  answer. 
(People  v.  Beach,  122  Cal.  37.) 

21.  Where  the  record  on  appeal  of  a  de- 
fendant accused  of  murder  shows  that  he 
was  arrested  and  held  for  preliminary  ex- 
amination on  the  seventeenth  day  of  Septem- 
ber, and  that  the  order  holding  the  defend- 
ant to  answer  for  murder  was  dated  Octo- 
ber 4th  of  the  same  year,  and  that  the  depo- 
sitions of  the  witnesses  taken  upon  the  pre- 
liminary examination  were  used  in  evidence 
upon  the  hearing  of  the  motion  of  the  de- 
fendant to  set  aside  the  information,  on  the 
ground  that  no  legal  commitment  was  had, 
and  that  the  justice  lost  jurisdiction  of  the 
case  before  the  date  of  the  commitment,  but 
the  depositions  are  not  set  forth  in  the  rec- 
ord, and  it  does  not  appear  but  that  the  jus- 
tice may  have  entered  upon  the  examination 
immediately  after  the  arrest,  and  continued 
to  conduct  it  until  the  date  of  the  commit- 
ment, no  error  appears  in  refusing  the  mo- 
tion.   (People  v.  Ebanks,  117  Cal.  652.) 

V.  Principals,  Accessaries,  and  Accomplices. 

22.  In  order  to  hold  an  accessary  before 
the  fact  as  a  principal  in  case  of  felony,  he 
must  aid  and  abet  in  the  commission  of  the 
offense,  though  not  present.  A  disjunctive 
Instruction  that  such  an  accessary  may  be 


charged  as  a  principal,  if  he  aids  or  abets  in 
the  commission  of  the  felony,  is  erroneous. 
(People  v.  Compton,  123  Cal.  403.) 

23.  An  instruction  that  if  the  jury  find 
from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  was  informed  of  the 
purpose  of  his  codefendant  In  going  to  the 
premises,  and  held  the  horse  while  he  or  an- 
other person  set  fire  to  the  house,  they  should 
find  him  guilty,  is  not  an  instruction  as  to 
how  the  jury  should  find  the  facts  to  be,  but 
as  to  the  conclusion  that  should  be  drawn  if 
they  found  the  facts  stated  to  be  true,  and  is 
properly  given.  (People  v.  Jones,  123  Cal. 
65.) 

24.  Upon  the  question  whether  a  corrob- 
orating witness  was  an  accomplice  to  a 
forgery  charged  against  the  defendants,  evi- 
dence that  the  witness  had  been  tried  for 
complicity  in  the  forgery,  and  had  been  ac- 
quitted thereof,  is  incompetent.  Such  evi- 
dence is  hearsay,  and  has  no  legal  tendency 
to  show  that  he  was  not  an  accomplice  in 
the  crime,  and  its  admission  was  prejudicial 
error.    (People  v.  Creegan,  121  Cal.  554.) 

Testimony  of  accomplices.    See  post,  IX, 

5,  m. 
Instructions  as  to  accomplices.    See  post, 

IX,  8,  j. 

VI.  Rule    that    Prosecutions    must    be    In 

Name  of  People. 

25.  Under  section  20  of  article  VI  of  the 
constitution,  all  prosecutions  are  required  to 
be  conducted  in  the  name  of  "the  people  of 
the  state  of  California,"  and  by  their  author- 
ity; and  the  legislature  has  no  power  to  au- 
thorize the  penalty  of  the  removal  of  a  board 
from  office  for  delay  in  fixing  water  rates  to 
be  prosecuted  "at  the  suit  of  any  interested 
party,"  or  in  the  name  and  at  the  instance 
of  any  individual.  (Fitch  v.  Board  of  Su- 
pervisors, 122  Cal.  285.) 

VII.  Indictment  and  Information. 
1.  Validity  of  Proceeding  by   Information. 

26.  The  question  whether  a  proceeding  by 
information,  Instead  of  indictment,  is  in  vio- 
lation of  the  constitution  of  the  United 
States,  is  a  federal  question;  and  is  none  the 
less  such  because  former  cases  have  been 
decided  by  the  supreme  court  of  the  United 
States  contrary  to  the  contention  of  one  who 
raises  such  question  by  petition  to  a  federal 
court  for  a  writ  of  habeas  corpus,  and  by 
appeal  to  the  supreme  court  of  the  United 
States  from  an  order  denying  the  writ.  (Ex 
parte  Edgar,  119  Cal.  123.) 


2.  Time  of  Filing. 

27.  Under  section  1382  of  the  Penal  Code, 
the  prosecution  of  a  defendant  who  has  been 
held  to  answer,  by  a  committing  magistrate, 
for  a  criminal  offense  must  be  dismissed,  if 
no  information  is  filed  against  him  within 
thirty  days  after  the  commitment,  and  no 
good  cause  for  the  contrary  is  shown  by  the 
people.    (People  v.  Wickham,  113  Cal.  283.) 
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28.  The  fact  that  the  papers  in  the  case 
were  retained  by  the  committing  magistrate, 
and  were  not  returned  to  or  filed  in  the  office 
of  the  clerk  within  the  thirty  days,  did  not 
prevent  the  filing  of  the  information  or  con- 
stitute good  cause  against  the  dismissal  of 
the  prosecution.  (People  v.  Wickham,  113 
Oal.  283.) 

29.  Section  801  of  the  Penal  Code,  which 
provides  that  "an  Indictment  for  any  misde- 
meanor must  be  found,  or  an  information 
filed,  within  one  year  after  its  commission," 
is  to  be  liberally  construed  as  declaring  in 
effect  that  all  misdemeanors  prosecuted  un- 
der an  indictment  or  information,  under 
which  a  defendant  may  be  convicted  of  a 
misdemeanor,  whether  appearing  on  its  face 
or  not,  are  barred  by  the  statute  of  limita- 
tions in  one  year.  (People  v.  Picetti,  124 
Cal.  361.) 

30.  The  one  year  statute  of  limitations  ap- 
plies to  a  conviction  of  a  misdemeanor  per- 
missible under  an  information  or  indictment 
charging  a  felony;  and  a  defendant  charged 
with  grand  larceny  committed  more  than 
one  year  prior  to  the  filing  of  the  informa- 
tion cannot  properly  be  convicted  of  petit 
larceny.    (People  v.  Picetti,  124  Cal.  361.) 

Filing  before  preliminary  examination  re- 
turned.   See  ante,  17. 


3.  Validity   of    Information    Filed   During 
Session  of  Grand  Jury. 

31.  An  information  is  not  rendered  Invalid 
by  the  fact  that  when  it  was  filed  the  grand 
jury  was  in  session.  The  two  modes  of  pro- 
cedure by  indictment  or  information  are  con- 
current   (People  v.  Bbanks,  120  Cal.  626.) 


4.  Form  of  and  Sufficiency;  Manner  of  Al- 
leging Crime. 

Indictment  and  information  in  particular 
offenses.    See  post,  title  Particular  Crimes. 

Information  is  not  good  as  substantially 
following  the  language  of  the  statute,  when. 
See  post,  641. 

Pleading  that  an  offense  is  contrary  to  the 
form  of  an  ordinance  is  sufficient  See  Ju- 
dicial Notice,  10. 

Information  for  seduction  under  promise 
of  marriage  following  language  of  statute  is 
sufficient    See  post,  665. 

32.  The  rules  of  criminal  law  pleading  in 
this  state  are  broad  and  liberal;  and  allega- 
tions drawn  in  the  language  of  the  statute 
defining  the  offense  are  sufficient  (People 
v.  Hunt,  120  Cal.  281.) 

33.  The  mere  fact  that  an  information  is 
susceptible  of  widely  different  constructions 
renders  it  unsatisfactory  in  the  eyes  of  the 
law.    (People  v.  Knox,  119  Cal.  73.) 

34.  Although,  as  matter  of  evidence,  in- 
ferences of  fact  and  presumptions  of  fact 
may  be  drawn  by  a  jury  from  circumstances 
indicating  the  defendant's  guilt,  yet  no  in- 
ferences of  facts  not  alleged  can  be  invoked 
to  aid  an  indictment,  which  must  charge 
the  crime  in  words,  and  which  is  demurrable 


if  it  omits  to  charge   it  In  express   terms. 
(People  y.  Robles,  117  CaL  681.) 

35.  An  information  for  a  felony  may  be 
signed  in  the  name  of  the  district  attorney, 
by  an  assistant  district  attorney,  in  a  county 
where  the  statute  provides  for  such  assistant 
(People  v.  Griner,  124  Cal.  19.) 

36.  When  a  statute  enunciates  a  series  of 
acts,  either  of  which  separately  or  all  to- 
gether may  constitute  the  offense,  all  of  such 
acts  may  be  charged  In  a  single  count,  for 
the  reason  that  notwithstanding  each  act 
may  by  itself  constitute  the  offense,  all  of 
them,  together  do  no  more,  and  likewise  con- 
stitute but  one  and  the  same  offense.  (Peo- 
ple v.  Gust!,  113  Cal.  177.) 

37.  The  failure  of  an  Information  for  fel- 
ony to  allege  that  the  acts  which  constituted 
the  felony  were  done  "contrary  to  the  force 
and  effect  of  the  statute  in  such  cases  made 
and  provided/9  no  demurrer  having  been  in- 
terposed to  the  information  upon  that 
ground,  does  not  go  to  the  jurisdiction  of 
the  court,  nor  disclose  a  failure  to  state  a 
public  offense,  and  is  not  ground  for  a  mo- 
tion in  arrest  of  judgment  (People  v.  Tay- 
lor, 119  Cal.  113.) 

38.  Where  the  information  is  properly  en- 
titled in  the  county  and  state,  it  Is  a  suffi- 
cient compliance  with  the  Penal  Code  that 
the  information  shall  be  subscribed  by  the 
district  attorney,  and  he  is  not  required  to 
append  the  name  either  of  the  county  or  of 
the  state  to  his  signature;  and  where  he  does 
append  the  name  of  the  county  of  which 
he  is  district  attorney,  but  omits  therefrom 
the  name  of  the  state,  the  court  will  take  ju- 
dicial notice  that  the  designated  county  is 
in  the  state,  and  it  is  not  a  ground  of  objec- 
tion that  the  name  of  the  state  is  not  also 
appended  to  his  signature.  (People  v. 
Bbanks,  117  Cal.  652.) 


5.  Charging  More  than  One  Offense;  Con- 
taining Several  Counts;  Where  Defend- 
ants are  Jointly  Held. 

Indictment  charges  but  one  offense,  when. 
See  post,  591. 

Indictment  for  furnishing  liquor  to  In- 
dians does  not  charge  two  offenses,  when. 
See  post,  519,  520. 

Indictment  charging  sending  of  threaten- 
ing letter  with  intent  to  extort  does  not 
charge  two  offenses,  when.    See  post,  289. 

39.  The  information  does  not  charge  more 
than  one  offense,  because  charging  that  af- 
ter raising  the  check,  the  defendant  forged 
certain  indorsements  thereon  with  the  sin- 
gle intent  to  defraud  the  same  corporation. 
(People  v.  Dole,  122  Oal.  486.) 

40.  An  information  which  in  fact  contains 
two  counts  should  charge  the  defendant  in 
the  second  count  as  if  he  had  committed  a 
distinct  offense,  it  being  upon  the  principle 
of  the  joinder  of  offenses  that  the  joinder  of 
counts  is  admitted;  and  such  information 
cannot  omit  material  allegations  and  import 
them  from  the  first  count  by  referring  to 
them  by  the  use  of  the  word  "said/'  (People 
v.  EUenwood,  119  Cal.  166.) 
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6.  Motion  to  Set  Aside;    Dismissal  of;    De- 
murrer to. 

Order  setting  aside  information  is  not  ap- 
pealable.   See  Appeals,  22. 

Construction  of  code  provision  continuing 
the  common  law.    See  Statutes,  8. 

Indictment  cannot  be  set  aside  for  dis- 
qualification of  grand  jury  taking  no  part 
See  Jury  and  Jurors,  67. 

Motion  to  set  aside  because  of  defect  in 
commitment.    See  ante,  IV. 

Failure  to  return  record  of  preliminary  ex- 
amination before  indictment  filed.  See 
ante,  17. 

Waiver  of  preliminary  examination  and 
failure  to  swear  witness  not  ground  to  set 
aside,  wben.    See  ante,  13. 

Information  will  not  be  set  aside  because 
of  absence  of  legal  verification,  when.  See 
ante,  2. 

Refusal  to  allow  separate  preliminary  ex- 
amination is  no  ground  for  setting  aside. 
See  ante,  12. 

41.  The  fact  that  complaint  was  laid  be- 
fore a  magistrate  jointly  charging  defendant 
and  others  with  an  offense,  and  that  the  de- 
fendant and  one  of  the  others,  as  the  result 
of  a  joint  preliminary  examination,  were  to- 
gether held  over  for  trial,  does  not  preclude 
the  filing  of  separate  informations  against 
them  by  the  district  attorney.  It  is  within 
the  discretion  of  the  district  attorney  to  in- 
form against  them  either  jointly  (with  the 
privilege  to  each  of  them  of  securing  a  sep- 
arate trial),  or  separately,  as  he  may  deter- 
mine.    (People  v.  Plyler,  121  Cal.  160.) 

42.  A  judgment  of  conviction  in  a  criminal 
case  will  not  be  reversed  for  refusal  of  a 
motion  to  set  aside  the*  Information  because 
of  mere  irregularities  In  the  preliminary  ex- 
amination, not  affecting  a  substantial  right 
of  the  defendant  (People  v.  Sehorn,  116 
Cal.  603.) 

43.  A  motion  to  set  aside  an  information 
on  the  ground  that  the  defendant  had  not 
been  legally  committed  by  a  magistrate,  is 
not  In  the  nature  of  an  appeal  from  the  or- 
der of  commitment  by  tCe  magistrate;  and 
mere  errors  alleged  to  have  occurred  at  the 
preliminary  examination  cannot  be  reviewed 
on  such  motion.  (People  v.  Van  Horn,  119 
Cal.  823.) 

44.  If  a  magistrate,  upon  a  complaint  duly 
made  and  charging  a  public  offense,  has 
heard  the  evidence,  and  has  committed  the 
defendant,  that  ends  the  matter,  so  far  as 
concerns  a  motion  to  set  aside  the  informa- 
tion for  insufficiency  of  the  evidence  to 
show  that  a  public  offense  had  been  commit- 
ted. Upon  such  motion,  tfie  superior  court 
cannot  review  and  overrule  the  finding  of 
the  magistrate  that  the  evidence  taken  be- 
fore him  was  sufficient  (People  v.  Beach, 
122  Cal.  87.) 

45.  A  motion  to  set  aside  an  information 
cannot  be  sustained  merely  because  it  does 
not  appear  that  an  order  for  commitment 
was  made,  or  indorsed  upon  the  depositions, 
if  It  does  not  appear  that  such  order  was  not 
regularly  and  properly  made.    It  is  incum- 


bent on  the  moving  party  to  establish  that 
the  'defendant  was  not  legally  committed; 
and,  until  the  contrary  is  shown,  the  pre- 
sumption is  that  the  official  authority  to 
commit  was  regularly  and  legally  exercised. 
(People  v.  Beach,  122  Cal.  37.) 

46.  Where  there  is  nothing  in  the  record 
to  show  that  the  appearance  of  the  defend- 
ant as  a  witness  before  the  grand  jury  was 
not  voluntary,  or  that  he  did  not  voluntarily 
give  all  the  evidence  elicited  from  him  by 
the  grand  jury,  it  is  not  ground  for  a  mo- 
tion to  set  aside  the  indictment  that  the  de- 
fendant "testified  before  said  body,  he  not 
then  and  there  being  informed  of  his  legal 
rights  as  a  defendant  witness,  and  that  his 
name  does  not  appear  among  the  names  of 
witnesses  upon  said  indictment"  (People  v. 
Page,  116  Cal.  386.) 

47.  A  defendant  who,  though  not  held  to 
answer  at  the  time  of  the  formation  of  the 
grand  jury,  was  at  that  time  in  actual  cus- 
tody, charged  with  murder,  and  was  brought 
into  court  before  the  grand  jurors  were 
sworn,  and  offered  the  privilege  of  challeng- 
ing, which  he  declined  to  exercise,  cannot 
thereafter  move  to  set  aside  the  indictment 
upon  statutory  grounds  of  challenge  to  the 
panel  of  grand  jurors,  or  to  any  Individual 
grand  juror,  or  avail  himself  of  such  grounds 
of  challenge.  People  v.  Geiger,  49  Cal.  650, 
affirmed  on  this  point  (People  v.  Phelan, 
123  CaL  551.) 

48.  Where  an  Indictment  was  Improperly 
dismissed  by  the  entry  of  an  order  of  dis- 
missal through  a  mistake  of  the  clerk,  In 
supposing  that  the  case  was  included  with  a 
number  of  other  criminal  actions  which 
were  ordered  to  be  dismissed,  the  court  has 
jurisdiction  to  vacate  the  order  of  dismissal 
entered  by  the  clerk.  (People  v.  Curtis,  113 
Cal.  68.) 

49.  The  dismissal  of  one  or  more  previous 
informations  against  the  defendant  consti- 
tutes no  bar  to  a  further  prosecution  against 
him  for  the  same  charge;  and  a  police  judge 
has  jurisdiction  of  a  subsequent  preliminary 
examination  of  the  defendant  as  the  basis  of 
a  subsequent  information  upon  the  same 
charge.  (Patterson  v.  Police  Judge's  Court, 
123  Cal.  453.) 

50.  Under  section  1008  of  the  Penal  Code 
the  allowance  of  a  demurrer  to  an  informa- 
tion or  indictment  is  a  bar  to  another  prose- 
cution for  the  same  offense,  unless  the  court, 
being  of  opinion  that  the  objectldh  may  be 
avoided  by  a  new  Indictment  or  information, 
directs  the  case  to  be  submitted  to  another 
grand  jury  or  directs  a  new  information  to 
be  filed;  and  where,  upon  sustaining  a  de- 
murrer to  an  information,  the  court  merely 
sustains  it,  "with  leave  to  the  district  at- 
torney to  file  a  new  information,"  such  per- 
missive order  is  not  equivalent  to  the  direc- 
tion or  command  contemplated  by  that  sec- 
tion, the  prosecution  is  at  an  end,  and  the 
prisoner  cannot  be  held  for  trial  under  a 
new  information,  and  will  be  discharged 
from  custody  upon  habeas  corpus.  (Ex 
parte  Williams,  116  Cal.  512.) 

Filing  new  indictment  where  demurrer 
sustained.    See  post,  51,  52. 
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7.  Filing  of  New  Indictment  or  Information. 

51.  Where  a  demurrer  to  an  information 
was  sustained,  and  the  court,  deeming  the 
defects  curable,  directed  a  new  Information 
to  be  filed,  pursuant  to  section  1008  of  the 
Penal  Code,  the  procuring  of  an  indictment 
by  the  grand  jury,  instead  of  filing  the  new 
information,  is,  at  most,  a  mere  irregularity, 
not  affecting  a  substantial  right  of  the  de- 
fendant; and,  where  no  motion  was  made  to 
set  aside  the  indictment,  but  a  plea  was  in- 
terposed thereto  of  a  former  acquittal,  there 
is  no  ground  for  such  plea,  the  facts  showing 
no  jeopardy,  and  not  otherwise  constituting 
a  bar  to  the  indictment.    (People  v.  Whelan, 

117  Oal.  559.) 

52.  Where  it  appears  that  the  charge  made 
by  the  indictment  had  not  been  previously 
investigated  by  any  grand  jury,  the  procur- 
ing of  the  indictment  instead  of  the  filing 
of  the  new  information  directed  by  the 
court,  is  not  ground  for  a  motion  to  arrest 
the  judgment,  it  being  within  the  jurisdic- 
tion of  the  grand  jury  to  take  cognizance  of 
the  charge  without  an  order  of  court  submit- 
ting it  to  them.  (People  v.  Whelan,  117  Gal. 
559.) 

53.  It  is  not  mandatory  upon  the  court, 
under  section  1117  of  the  Penal  Code,  to  di- 
rect the  district  attorney  to  file  a  new  infor- 
mation, where  the  jury  is  discharged  be- 
cause the  facts  as  charged  do  not  constitute 
an  offense;  and  the  district  attorney  may  file 
a  new  information,  in  such  case,  without  an 
order  of  the  court;  nor  is  the  prosecution 
barred,  in  such  case,  under  section  1008  of 
the  Penal  Code,  because  the  court  did  not 
direct  a  new  information  to  be  filed,  that  sec- 
tion being  only  applicable  in  the  case  of  a' 
demurrer  sustained.    (People  v.  Ammerman, 

118  Cal.  23.) 

Sustaining  demurrer  with  leave  to  file  new 
information.    See  ante,  50. 

VIII.  Arraignment  and  Plea. 

1.  Admission   of   Prior  Conviction,  Conclu- 
siveness of;  Withdrawal  of  Plea. 

Recital  in  judgment  of  subsequent  con- 
fession of  prior  conviction,  effect  of.  See 
post,  240. 

54.  The  defendant  having,  on  arraignment, 
admitted  the  fact  of  a  former  conviction 
charged  against  him,  could  not  be  heard, 
upon  the  trial,  to  question  the  correctness  of 
such  fact,  without  first  getting  leave  to 
withdraw  the  admission.  (People  v.  Apple- 
ton,  120  Cal.  250.) 

55.  Where  an  information  charged  several 
defendants  jointly  with  the  crime  of  bur- 
glary, but  charged  them  severally  with  prior 
convictions,  and  they  demanded  separate 
trials,  and  were  each  proceeded  against  sep- 
arately, and  it  appears  that  the  defendant 
appealing  was  charged  with  six  prior  con- 
victions, four  for  petit  larceny  and  two  for 
burglary  in  the  second  degree,  a  minute  en- 
try showing  that  upon  his  arraignment,  "de- 
fendant appeared  in  open  court,  and  pleaded 
not  guilty  and  admits  prior  conviction,"  must 


be  taken  as  importing  an  admission  of  each 
and  all  of  the  prior  convictions  charged,  and 
must  also  be  taken  as  referring  to  the  plea 
made  by  the  defendant  appealing  and  not  to 
that  made  by  any  codef endant,  it  being  only 
the  minutes  of  the  proceedings  affecting  such 
defendant  which  the  clerk  could  properly  in- 
clude In  the  judgment-roll,  or  certify  to  as 
being  a  correct  transcript  of  the  record  upon 
his  appeal.    (People  v.  Kelly,  120  Cal.  271.) 

56.  Where  a  defendant,  accused  of  homi- 
cide, after  having  confessed  that  the  murder 
was  willfully  committed  while  in  the  perpe- 
tration of  larceny  and  burglary,  asked  leave 
to  withdraw  his  plea  of  not  guilty,  and  to 
substitute  a  plea  of  guilty— which  was  grant- 
ed—and, upon  hearing  of  the  evidence  to  de- 
termine the  degree  of  the  crime,  a  sentence 
of  death  penalty  was  imposed  by  the  court, 
it  is  not  an  abuse  of  discretion  to  refuse  to 
permit  the  defendant  to  withdraw  his  plea 
of  guilty  and  substitute  another  plea  of  not 
guilty,  the  case  being  such  as  not  to  call  for 
a  lesser  punishment  than  that  Imposed  by 
the  court    (People  v.  Miller,  114  Cal.  10.) 

57.  The  defendant  cannot  be  permitted  to 
speculate  upon  the  clemency  of  a  judge  by 
substituting  a  plea  of  guilty  for  a  plea  of 
not  guilty,  with  a  right  to  retract  if,  before 
sentence,  he  finds  that  his  expectation  will 
not  be  realized.  (People  v.  Miller,  114  Cal. 
10.) 

2.  Former  Jeopardy. 

Dismissal  of  indictment  or  sustaining  de- 
murrer as  a  bar.    See  ante,  49,  50. 

Dismissal  of  information mfter  jury  sworn 
and  before  evidence  heard  Is  not  former  jeop- 
ardy.   See  post,  645. 

Information  for  grand  larceny  lays  founda- 
tion for  plea  of  former  conviction,  when. 
See  post,  537. 

Dismissal  of  former  prosecution  after  re- 
versal as  former  jeopardy.    See  post,  281. 

Identity  of  former  conviction  may  be 
shown  by  parol.    See  post,  521. 

Acquittal,  under  erroneous  direction  of 
court   is  jeopardy.    See  post,  195. 

58.  where  a  defendant  accused  of  crime 
has  interposed  a  plea  of  not  guilty,  and  also 
a  separate  plea  of  "once  in  jeopardy"  for  the 
same  offense,  he  is  entitled  to  have  the  lat- 
ter plea  passed  upon  by  the  jury  before  judg- 
ment can  properly  be  pronounced  against  him, 
and,  where  the  jury  found  a  verdict  of  guilty 
without  passing  upon  the  plea  of  "once  in 
jeopardy,"  a  judgment  of  conviction  will  be 
reversed,  and  a  new  trial  granted.  (People 
v.  Tucker,  115  Cal.  337.) 

59.  Where  a  judgment  of  conviction  was 
reversed  upon  appeal  of  the  defendant,  for 
want  of  a  finding  upon  a  plea  of  once  in 
jeopardy,  these  facts  do  not  constitute  jeop- 
ardy or  an  acquittal  of  the  defendant;  and 
the  judge  upon  a  second  trial  may  so  instruct 
the  jury.    (People  v.  Tucker,  117  Cal.  229.) 

60.  The  presence  or  absence  of  evidence  at 
the  former  trial  upon  the  matter  of  the  spe- 
cial plea  of  once  in  jeopardy,  is  immaterial 
and  foreign  to  anything  involved  upon  ap- 
peal from  a  second  judgment  of  conviction. 
(People  v.  Tucker,  117  Cal.  229.) 
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61.  Where,  upon  the  first  trial  of  a  charge 
of  murder,  the  jury  found  a  verdict  for  the 
people  upon  the  defendant's  plea  of  "once  in 
jeopardy,"  but  failed  to  agree  upon  a  ver- 
dict upon  the  plea  of  "not  guilty,"  and  upon 
the  second  trial  upon  that  plea  found  him 
guilty  of  manslaughter,  it  was  not  necessary 
that  the  plea  of  "once  in  jeopardy"  should 
he  resubmitted  to  the  jury,  and  again  passed 
upon  at  the  second  trial.  That  plea  was  in 
no  way  dependent  upon  or  interwoven  with 
the  plea  of  "not  guilty,"  and  might  be  sep- 
arately tried;  and  it  was  not  the  duty  of  the 
court  to  order  a  retrial  of  it  after  a  verdict 
upon  it.  The  defendant  was  only  entitled 
to  a  verdict  in  response  to  both  his  pleas  be- 
fore final  judgment  was  entered.  (People  v. 
Smith.  121  Gal.  355.) 

62.  The  record  of  a  former  case  in  which 
the  defendant  was  tried  for  defrauding  one 
of  the  makers  of  the  joint  note  of  a  note  de- 
scribed as  his,  by  means  of  false  pretenses, 
does  not  sustain  a  plea  of  once  in  jeopardy 
for  the  offense  charged  of  obtaining  the  joint 
note  signed  by  such  maker  and  another  per- 
son by  means  of  false  pretenses.  (People  v. 
Cummings,  123  Gal.  269.) 

63.  The  pendency  undetermined  of  the 
former  action  was  no  obstacle  to  the  finding 
and  trial  of  the  indictment  for  obtaining  the 
joint  note  under  false  pretenses.  (People  v. 
Cummings,  123  Gal.  269.) 

64.  Where  a  defendant  accused  of  an  as- 
sault with  intent  to  commit  murder  is  found 
guilty  of  an  assault  with  a  deadly  weapon, 
and  a  new  trial  was  granted  upon  his  motion, 
in  order  to  avail  himself  of  the  defense  of 
an  acquittal  of  the  assault  with  intent  to 
murder,  or  of  the  plea  of  once  in  jeopardy 
for  that  offense  upon  the  new  trial,  it  is  nec- 
essary for  him  to  plead  the  same,  and  if  he 
omits  to  do  so,  and  is  found  guilty  of  the  of- 
fense charged,  he  cannot  urge  such  plea  upon 
a  second  motion  for  a  new  trial.  (People  v. 
Bennett,  114  Cal.  56.) 


IX.  Trial. 
1.  Right  of  Defendant  to  Speedy  Trial. 

65.  Where  it  appears  that  the  trial  of  the 
defendant  came  on  in  regular  order,  and  that 
a  continuance  of  the  trial  beyond  sixty  days 
was  caused  by  the  trial  of  other  criminal 
cases  which  had  precedence  over  the  case  of 
defendant,  there  is  good  cause  for  such  con- 
tinuance and  for  a  denial  of  a  motion  to  dis- 
miss the  prosecution  on  account  thereof. 
(People  v.  Vasalo,  120  Cal.  168.) 

66.  A  delay  of  the  trial  for  more  than  sixty 
days  caused  by  an  appeal  of  the  defendant, 
is  not  within  the  provision  of  the  statute  in 
regard  to  such  delay,  and  a  motion  to  dis- 
miss the  information  upon  the  ground  that 
the  defendant  had  not  been  brought  to  trial 
within  sixty  days  after  the  filing  of  the  in- 
formation was  properly  denied.  (People  v. 
Lundin,  120  Gal.  306.) 

67.  The  question  as  to  what  constitutes 
"good  cause"  for  delay  in  the  trial  of  a  de- 
fendant accused  of  crime  beyond  the  period 
of  sixty  days  prescribed  by  section  1382   of 
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the  Tenal  Code,  which  provides  that  the 
prosecution  shall  be  dismissed  unless  good 
cause  to  the  contrary  be  shown,  if  a  defend- 
ant whose  trial  has  not  been  postponed  upon 
his  application  is  not  brought  to  trial  within 
sixty  days  after  the  filing  of  the  information, 
discussed  but  not  decided.  (People  v.  Buck- 
ley, 116  Gal.  146.) 


2.  Order  of  Trial,  Where  Several  Indicted. 

68.  The  court  has  discretion  to  direct  which 
one  of  codefendants  accused  of  arson,  who 
have  pleaded  separately,  shall  be  first  tried. 
(People  v.  Jones,  123  Cal.  65.) 


3.  Reading  of    the  Indictment  or  Informa- 

tion; Opening  Statement 

69.  Where  the  record  shows  that  a  charge 
of  prior  conviction  was  admitted  by  the  de- 
fendant, and  also  shows  that  the  information 
was  read  to  the  defendant  on  the  arraign- 
ment, and  no  exception  appears  to  have  been 
taken  to  the  failure  of  the  record  to  show  af- 
firmatively whether  the  clerk  read  that  part 
of  the  information  relating  to  the  former 
conviction,  it  must  be  presumed  that  it  was 
properly  read.  (People  v.  Ross,  115  Cal. 
233.) 

70.  The  purpose  of  section  1093  of  the 
Civil  Code,  which  provides  that  where  the 
defendant  has  confessed  a  charge  of  prior 
conviction,  tbe  clerk  in  reading  the  indict- 
ment or  information  shall  omit  therefrom 
all  that  relates  to  such  previous  conviction, 
is  to  give  the  defendant  the  benefit  of  with- 
holding from  the  jury  a  knowledge  of  sucn 

*prior  conviction  In  cases  other  than  those 
where  the  defendant  by  the  conduct  of  his 
case,  in  becoming  a  witness  in  his  own  be- 
half, subjects  himself  to  the  same  tests  of 
credibility  by  impeachment  or  otherwise  as 
any  other  witness,  and  was  not  designed  to 
change  or  affect  the  ordinary  rules  of  evi- 
dence in  his  favor,  and  where  the  defendant, 
when  arraigned,  confessed  a  charge  in  the 
information  of  a  prior  conviction  of  felony, 
and  afterward  testifies  in  his  own  behalf,  he 
must  be  deemed  to  have  waived  the  privi- 
lege given  by  that  section,  and  may  be  asked 
on  cross-examination  by  the  prosecution,  for 
the  purpose  of  impeachment,  if  he  had  not 
been  previously  convicted  of  a  felony.  (Peo- 
ple v.  Arnold.  116  Cal.  682.) 

71.  An  opening  statement  of  the  prose- 
cuting attorney  that  he  expected  to  prove 
that  the  defendant  himself  did  the  cutting 
of  the  throat  of  the  deceased,  which  may 
have  been  made  in  good  faith,  and  with  the 
intent  to  attempt  its  proof,  does  not  amount 
to  misconduct  to  the  prejudice  of  the  defend- 
ant, where  no  such  proof  was  presented; 
but  the  proposal  and  failure  of  such  proof 
rather  tended  to  weaken  the  case  for  the 
prosecution.    (People  v.  Lewis,  124  Gal.  5.11.) 

4.  Absence  of  Judge  during  Trial,  Effect  of. 

72.  A  defendant  convicted  of  a  felony  is 
entitled  to  a  new  trial  where  it  appears, 
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without  conflict,  that  the  Judge  absented 
himself  from  the  courtroom  for  a  period  of 
twenty  minutes  during  the  argument  of  the 
ease,  and  that  during  such  absence  he  was 
out  of  sight  and  hearing  of  the  proceedings 
going  on  in  the  courtroom.  (People  v.  Tup- 
per,  122  Cal.  424.) 

73.  The  judge  is  a  component  part  of  the 
court,  and  there  can  be  no  court  without 
him,  and  what  was  done  in  his  absence  was 
done  in  the  absence  of  the  court;  and  a  de- 
fendant convicted  under  such  circumstances 
has  been  deprived  of  his  liberty  without 
due  process  of  law.  (People  v.  Tupper,  122 
Gal.  424.) 

5.  Evidence. 

a.  Degree  of  Required;  Presumption  of  In- 
nocence; Proof  of  Motive. 

All  intendments  are  in  favor  of  accused. 
See  Attorney  and  Client,  25. 

Decision  of  supreme  court  of  United  States 
not  binding  on  question  of  burden  of  proof. 
See  Stare  Decisis. 

74.  In  order  to  justify  a  conviction,  a  jury 
must  be  satisfied  beyond  a  reasonable  doubt 
of  every  fact  necessary  to  constitute  the 
offense,  and  to  identify  the  defendant  as  its 
perpetrator;  but  it  is  not  necessary  that  the 
evidence  of  the  corpus  delicti  should  be  of 
such  conclusive  character,  nor  that  it 
should  itself  connect  the  defendant  with  the 
perpetration  of  the  offense,  in  order  to 
justify  the  admission  of  the  defendant's  con- 
fessions.   (People  v.  Jones,  123  Cal.  65.) 

Instruction  as  to  presumption  of  inno- 
cence.   See  post,  IX,  8,  b. 

Presumptions  and  burden  of  proof  where 
killing  proved.    See  post,  374. 

75.  All  disputable  presumptions  must  give 
way  before  the  presumption  of  the  innocence 
of  the  defendant,  which  remains  until  the 
prosecution,  by  convincing  proof,  has  estab- 
lished his  guilt;  and  the  presumption  of  con- 
tinuance of  title  In  the  person  In  whom  It 
was  last  shown  to  be  of  record,  cannot  over- 
come the  presumption  that  a  defendant  ac- 
cused of  swearing  falsely  that  the  property 
belonged  to  him  is  innocent  of  the  crime  of 
perjury.    (People  v.  Strassman,  112  Cal.  683.) 

76.  In  every  criminal  case,  proof  of  the 
motive  or  moving  cause  of  a  crime  Is  per- 
missible and  often  valuable,  evidence  of  It 
being  sometimes  of  assistance  in  removing 
doubt  and  completing  proof  which  might 
otherwise  be  unsatisfactory;  and  it  may  be 
proved  either  positively,  or  gleaned  from  the 
facts  and  surroundings  of  the  act,  in  which 
latter  case  it  becomes  a  circumstance  to  be 
considered  by  the  jury,  and  Its  absence  Is 
equally  a  circumstance  in  favor  of  the  ac- 
cused, to  be  given  such  weight  as  it  deems 
proper;  but  proof  of  motive  is  never  es- 
sential or  indispensable  to  a  conviction,  and 
where  the  perpetration  of  the  crime  has  been 
brought  home  to  the  defendant,  the  motive 
for  its  commission  becomes  unimportant. 
(People  v.  Durrant,  116  Cal.  179.) 

Motive,  what  evidence  admissible  to  prove. 
See  post,  588. 


Evidence  of  motive  in  proseeutSos  for 
murder.    See  post,  X,  16,  d,  C. 

What  evidence  of  motive  proper  on  prose- 
cution for  assault    See  post,  232. 

Evidence  of  distinct  offense  when  admis- 
sible in  proving  motive.    See  post,  230. 

b.  Order  of  Proof;  Reopening  Case;  Antici- 
pating Defense. 

Order  of  proof  in  conspiracy  is  in  dis- 
cretion of  court    See  post,  262. 

77.  The  order  of  proof  is  in  the  discretion 
of  the  court;  and  though  ordinarily  the  cor- 
pus delicti  is  the  first  point  to  which  evi- 
dence should  be  addressed,  yet  if  it  does  not 
clearly  appear  that  the  defendant  was  pre- 
judiced thereby,  a  ruling  permitting  the  ad- 
mission in  evidence  of  the  confessions  of  a 
defendant  accused  of  arson,  before  proof  of 
the  corpus  delicti,  will  not  justify  a  reversal 
of  the  judgment.  (People  v.  Jones,  123  CaL 
65.) 

78.  Where  the  defendant  does  not  submit 
the  case  at  the  close  of  the  evidence  for  the 
prosecution,  the  court  may  properly  allow  the 
prosecution,  on  just  terms,  to  supply  a  de- 
fect in  its  evidence  at  any  time  before  the 
'final  submission  of  the  case.  (People  v. 
Lewis,  124  Cal.  551.) 

79.  The  permission  of  the  prosecution  to 
reopen  its  case  after  the  defendant  had 
closed  his  evidence,  to  prove  by  the  son  of 
the  defendant  the  self-infliction  of  a  knife 
wound  by  the  deceased,  though  an  irregu- 
larity, was  not  important  to  the  prosecu- 
tion, nor  prejudicial  to  the  defendant  (Peo- 
ple v.  Lewis,  124  Cal.  551.) 

80.  The  prosecution  should  not  have  an- 
ticipated the  defense  with  evidence  as  to 
the  manner  and  appearance  of  the  defend- 
ant shortly  after  the  homicide;  but  error  in 
introducing  such  evidence  at  the  wrong 
time  will  not  justify  a  reversal.  (People  v. 
Arrighini,  122  Cal.  121.) 

Anticipation  of  defense  on  charge  of  mur- 
der.   See  post,  X,  16,  d,  Q. 

c.  Circumstantial  Evidence. 

When  insufficient    See  post,  271. 

When  sufficient  to  justify  conviction  of 
larceny.    See  post,  544. 

On  trial  for  murder.    See  post  X,  16,  d,  K. 

Instruction  on  circumstantial  evidence. 
See  post  IX,  8,  1. 

81.  Though  an  instruction  as  to  circum- 
stantial evidence  quoted  from  People  v. 
Cronin,  34  Cal.  202,  is  not  ground  of  reversal, 
it  is  not  a  correct  and  logical  statement  of 
the  law.  In  cases  of  circumstantial  evi- 
dence, facts  should  be  proved  which  are  not 
only  consistent  with  the  guilt  of  the  de- 
fendant but  inconsistent  with  any  other  rea- 
sonable hypothesis  of  innocence,  and  every 
single  fact  from  which  the  deduction  of 
guilt  is  to  be  drawn  must  be  proved  by  evi- 
dence which  satisfies  the  minds  and  con- 
sciences of  the  jury  to  the  same  extent  that 
they  are  required  to  be  satisfied  of  the  fact 
In  issue  In  cases  where  the  evidence  is 
direct.    (People  v.  Dole,  122  Cal.  486.) 
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d.  Of  Intoxication  of  Defendant 

Evidence  of  intoxication  of  defendant  on 
prosecution  for  murder.  See  post,  X.  16,  d, 
D. 

Instruction  as  to  the  effect  of  intoxication. 
See  post,  IX,  8,  h. 

82.  It  is  admissible  for  a  witness  to  state 
that,  judging  from  the  appearance  of  the 
defendant  at  the  time  of  the  homicide,  he 
had  been  drinking.  (People  v.  Sehorn,  116 
Cal.  503.) 

e.  As  to  the  Family  of  Prosecuting  Witness 

or  Defendant 

83.  The  admission  of  testimony  of  the 
prosecuting  witness  that  he  was  a  married 
man.  and  the  father  of  a  family,  it  seems 
might  be  allowed,  as  affecting  his  credibility 
before  the  jury,  and,  in  any  event,  could 
have  done  defendant  no  harm.  (People  v. 
Crespi,  115  Gal.  50.) 

84.  Evidence  offered  for  the  purpose  of 
showing  that  the  children  of  the  defendant 
were  of  tender  years,  which  could  only  be 
designed  to  move  the  jury  to  compassion, 
is  properly  excluded.  (People  v.  Dice,  120 
Gal.  189.) 

f .  Of  Character  of  Defendant 

Instruction  as  to  character.    See  post,  IX, 

8,*. 
Evidence   of   character  or  reputation   of 

deceased  on  charge  of  murder.    See  post,  XI, 

16,  d,  B. 

85.  It  is  not  the  policy  of  the  law  to  allow 
proof  of  the  bad  character  of  a  defendant 
accused  of  crime,  as  a  step  in  the  proof  of 
guilt    (People  v.  Whiteman,  114  Cal.  338.) 

86.  The  law  presumes  that  a  defendant  on 
trial  for  an  offense  has  a  fair  character,  and, 
in  the  absence  of  evidence  on  that  subject, 
he  is  entitled  to  the  benefit  of  such  presump- 
tion, and  is  not  required  to  offer  witnesses  in 
support  of  his  character,  but  has  the  right 
to  have  the  jury,  in  considering  the  evi- 
dence before  them,  assume  that  his  char- 
acter was  unimpeached.  (People  v.  Gleason, 
122  Cal.  370.) 

87.  The  previous  good  character  of  the  de- 
fendant established  by  the  evidence  Is  a  cir- 
cumstance making  strongly  in  his  favor;  but 
where  the  jury  were  fully  and  fairly  in- 
structed upon  the  matter,  it  must  be  pre- 
sumed that  the  instructions  were  regarded, 
and  it  cannot  be  said  that  they  disregarded 
the  evidence  of  the  previous  good  character 
of  the  defendant  in  reaching  their  verdict. 
(People   v.   Durrant,   116  Cal.   179.) 

g.  Of  Distinct  Offenses. 

Evidence  of  similar  offenses  on  prosecu- 
tion for  enticing  female  into  house  of  ill- 
fame.    See  post,  285. 

Evidence  tending  to  show  another  im- 
prisonment of  defendant,  what  not  admis- 
sible.   See  Witnesses,  64. 

Evidence  of  other  offenses  on  indictment 
for  forgery.    See  post,  839,  340. 


Evidence  of  distinct  offense  in  prosecu- 
tion for  assault,  when  admissible.  See  post, 
230. 

Evidence  of  declarations  of  defendant  as 
to  Intent  to  'commit  another  crime.  See 
post,  648. 

Cross-examination  as  to  conviction  of  an- 
other offense,  what  not  improper.  See  post, 
136. 

Defendant  may  be  asked  on  cross-exam- 
ination as  to  prior  conviction,  when.  See 
ante,  70. 

Evidence  of  other  forgeries.    See  post,  339. 

88.  Evidence  of  the  arresting  officer  that 
prior  to  the  arrest  of  the  defendant  he  had 
been  searching  for  him  upon  another  and 
distinct  criminal  charge,  in  no  way  connected 
with  the  one  before  the  court  is  inadmissi- 
ble, and  it  is  prejudicial  error  to  overrule  an 
objection  thereto,  and  to  refuse  to  strike  it 
out.    (People  v.  Vidal,  121  Cal.  221.) 

89.  Although  it  is  not  proper  to  show  that 
the  defendant  was  guilty  of  some  other  of- 
fense, for  the  purpose  of  raising  a  presump- 
tion, either  of  law  or  fact  of  his  guilt  in  the 
case  under  consideration,  yet,  when  a  de- 
fendant offers  himself  as  a  witness  in  his 
own  behalf  he  may  be  asked,  for  the  pur- 
pose of  impeaching  his  levidence,  if  he  has 
been  convicted  of  a  felony,  or  the  fact,  if  it 
exists,  may  be  shown  by  the  record  of  the 
judgment    (People  v.  Sears,  119  Cal.  267.) 

90.  Although,  in  general,  proof  of  an  in- 
dependent and  distinct  crime  from  that 
charged  is  not  admissible,  yet,  if  the  evi- 
dence of  another  crime  is  necessary  or  per- 
tinent to  the  proof  of  the  crime  charged,  it 
Is  admissible;  and  the  general  tests  of  the 
admissibility  of  such  evidence  are  whether  It 
is  a  part  of  the  res  gestae,  or  whether  it 
tends  by  reasonable  Inference  to 'establish  a 
fact  material  for  the  people,  or  to  overcome 
material  matter  of  defense,  and  if  so,  it  is 
admissible,  regardless  v of  whether  it  em- 
braces the  commission  of  a  crime  similar  in 
kind  or  not.  (People  v.  Sanders,  114  Cal. 
216.) 

91.  Although  ordinarily  evidence  of  an- 
other offense  cannot  be  given,  yet  whenever 
the  case  is  such  that  proof  of  one  crime 
tends  to  prove  any  fact  material  In  the  trial 
of  another,  such  proof  is  admissible,  and  the 
fact  that  it  may  tend  to  prejudice  the  de- 
fendant in  the  minds  of  the  jurors  is  no 
ground  for  its  exclusion;  and  where  the  evi- 
dence tends  to  establish  the  offense  charged, 
the  fact  that  it  tends  also  to  show  an  at- 
tempt of  the  defendant  to  commit  another 
offense  does  not  render  it  inadmissible. 
(People  v.  Ebanks,  117  Cal.  652.) 

92.  A  deposition  taken  upon  the  prelimi- 
nary examination  of  the  defendant  upon 
other  charges  of  crime  against  him,  so  far  as 
not  made  applicable  by  stipulation  to  the 
preliminary  examination  for  the  offense  on 
trial,  is  not  admissible  in  evidence  against 
the  defendant,  by  reason  of  the  death  of  the 
witness.    (People  v.  Brennan,  121  Cal.  495.) 

93.  Notwithstanding  a  stipulation  that  the 
evidence  of  the  witness  should  be  consid- 
ered as  taken  upon  the  preliminary  examina- 
tion of  the  defendant  upon  each  of    three 
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distinct  criminal  charges  of  a  different  na- 
ture, including  the  one  on  trial,  so  much  of 
the  deposition  as  was  solely  applicable  to  the 
other  criminal  charges  is  not  made  relevant 
by  the  stipulation,  and  the  admission  thereof 
against  the  objection  of  the  defendant  is 
prejudicially  erroneous.  (People  v.  Brennan, 
121  Cal.  495.) 


h.  Of  Flight  of  Accused. 

94.  The  question  whether  the  flight  of  the 
defendant  was  to  avoid  arrest  for  some 
breach  of  the  peace,  or  on  account  of  the 
offense  charged,  Is  for  the  jury;  and  they  are 
not  bound  to  attribute  the  consciousness  of 
guilt  indicated  by  flight  to  one  disposing 
cause  rather  than  the  other.  (People  i  v. 
Armstrong,  114  Cal.  570.) 

95.  Where  there  is  evidence  adduced  by 
the  prosecution  under  the  claim  that '.the  de- 
fendant fled  from  arrest,  it  is  proper  to  in- 
struct the  jury  that  they  may  consider  that 
fact/  if  they  believe  that  he  did  flee  from  the 
officer;  that  the  flight  of  a  person  suspected 
of  crime  is  a  circumstance  to  be  weighed  by 
the  jury  as  tending  in  some  degree  to  prove 
a  consciousness  of  guilt,  and  Is  entitled  to 
more  or  less  weight,  according  to  the  circum- 
stances of  the  particular  case;  and  if  proved, 
it  is  a  circumstance  for  the  jury  to  look  at, 
and  give  it  just  such  weight  as  they  think, 
under  all  the  circumstances  of  the  case  it  is 
entitled  to.    (People  v.  Ross,  115  Cal.  233.) 

96.  The  mere  fact  that  the  defendant  was 
arrested  in  New  York  does  not  warrant  any 
inference  that  he  a  fugitive  from  justice, 
where  there; is  nothing  in  the  record  to  show 
when  or  under  what  circumstances  he  left 
San  Francisco  and  went  to  New  York,  or 
that  he  may  not  have  gone  there  ion  busi- 
ness or  pleasure  with  intent  soon  to  return. 
(People  v.  Page,  116  Cal.  386.) 


i.  Evidence    Taken    on    Preliminary  Exam- 
ination; Admissibility  for  All  Purposes. 

Depositions  or  evidence  at  preliminary  ex- 
amination.   See  post,  X,  16,  d,  N. 

Refreshing  memory  of  prosecuting  wit- 
ness by  reading  testimony  taken  at  prelim- 
inary examination.    See  Witnesses,  26. 

Deposition  at  preliminary  examination,  ad- 
missibility of.    See  ante,  92,  ,93. 

97.  Where  the  prosecuting  witness  has  dis- 
appointed the  prosecution  in  his  testimony  to 
a  different  state  of  facts  from  that  testified 
to  at  the  preliminary  examination,  it  Is  not 
error  for  the  court  to  permit  the  prosecution 
to  read  to  him  what  he  testified  to  at  the 
preliminary  examination,  and  the  court  may 
ask  him  whether  his  former  statement  was 
correct.    (People  v.  Ross,  115  Cai.  233.) 

98.  The  deposition  of  a  witness  taken  at  a 
preliminary  examination  is  not  rendered  in- 
admissible because  taken  through  an  inter- 
preter, where  the  examination  was  conduct- 
ed in  the  English  language,  and  the  Inter- 
preter is  present  at  the  trial,  and  testifies  to 
the  correctness  of  the  deposition.  (People  v. 
Sierp,  116  Cal.  249.) 


99.  The  deposition  of  a  witness  taken  at  a 
preliminary  examination  is  not  rendered 
inadmissible  in  a  case  of  homicide  by  section 
13  of  article  I  of  the  state  constitution, 
which  declares  that  "the  legislature  shall 
have  power  to  provide  for  the  taking,  in  the 
presence  of  the  party  accused  and  his  coun- 
sel, of  depositions  of  witnesses  in  criminal 
cases,  when  there  is  reason  to  believe  that 
the  witness,  from  inability  or  other  cause, 
will  not  attend  at  the  trial,"  such  provision 
being  intended  to  refer  only  to  cases  of  ex- 
trajudicial depositions  taken  de  bene  esse, 
and  not  to  exclude,  in  cases  of  homicide, 
testimony  judicially  taken  at  the  preliminary 
examination  of  the  defendant.  (People  v. 
Sierp,  \  116  Cal.  249.) 

100.  Where  a  deposition  taken  at  the  cor- 
oner's inquest  was  offered  for  another  pur- 
pose, but  was  introduced  and  read  in  evi- 
dence in  Jits  entirety  without  objection,  evi- 
dence contained  therein  in  aid  of  the  venue 
of  the  homicide  may  be  considered  for  that 
purpose.     (People  v.  Smith,  121  Cal.  355.) 

j.  Confessions,  Admissions,  or  Statements  of 

Defendant. 

Confession  is  sufficient  evidence  to  hold 
one'  to  answer.    See  ante,  13. 

Admissibility  of.    See  ante,  74. 

Admission  of  prior  conviction,  effect  of. 
See  ante,  VIII,  1. 

Admissions  of  defendant  charged  with 
rape.    See  post,  XI,  28,  c,  A. 

Statements  made  to  arresting  officer  tend- 
ing to  show  Innocence  are  admissible.  See 
post,  250. 

Corroboration  of  confessions  of  defendant, 
what  sufficient.    See  post,  217. 

Declarations  not  amounting  to  confession 
are  admissible  without  showing  they  were 
voluntary.    See  post,  542. 

101.  The  burden  is  on  the  prosecution  to 
show  that  confessions  of  a  defendant 
charged  with  crime  were  made  voluntarily 
and  without  previous  inducement;  and  where 
it  appears  that  the  defendant  at  first  de- 
nied his  guilt,  and  afterward  confessed  to 
the  sheriff  under  improper  representations 
and  inducements  held  out  to  him,  it  must 
be  shown  that  confessions  made  to  the  dep- 
uty sheriff  and  to  the  jailer  were  not  only 
without  inducements  held  out  by  them,  but 
also  that  they  were  not  Induced  by  those 
held  out  to  him  by  the  sheriff,  in  order  to 
justify  their  admissibility.  (People  v. 
Castro,  125  Cal.  521.) 

102.  The  guilt  of  a  defendant  cannot  be 
proved  by  his  confession  or  admissions  only; 
but  admissions  of  the  defendant,  not 
amounting  to  a  confession  of  guilt,  are  not 
to  be  rejected  because  they  may,  when  con- 
nected with  other  facts  proved,  tend  to  es- 
tablish his  guilt.  (People  v.  Miller,  122  Cal. 
84.) 

103.  Confessions  made  by  the  defendant 
are  admissible,  if  the  proper  foundation  for 
the  introduction  of  such  evidence  is  laid. 
(People  v.  Chaves,  122  Cal.  134.) 

104.  Although  extrajudicial  confessions 
cannot  warrant  a  conviction  unless  corrob- 
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orated  by  proof  aliunde  of  the  corpus  delicti, 
yet  full  proof  of  the  body  of  the  crime,  in- 
dependently of  the  confession,  is  not  re- 
quired, it  being  sufficient, that  there  are  cor- 
roborating facts  which,  with  the  confession, 
show  the  existence  of  an  offense  of  which 
the  defendant  is  guilty.  (People  v.  Jones, 
123  Cal.  65.) 

105.  The  written  confession  of  the  defend- 
ant made  upon  the  preliminary  examina- 
tion is  admissible  in  evidence  against  him, 
and  it  is  no  objection  to  its  admissibility 
that  it  appeared  to  have  been  made  by  de- 
fendant under  a  state  of  great  excitement; 
but  such  written  confession  is  not  the  best 
evidence  of  anything  but  its  own  contents, 
and  does  not  preclude  the  admission  of  oral 
evidence  of  statements  and  declarations 
made  by  defendant  other  than  those  con- 
tained in  his  written  confession.  (People  v. 
6okahnour,  120  Cal.  253.) 

106.  Declarations  of  the  defendant  in  a 
criminal  case,  not  amounting  to  a  confession 
of  guilt,  are  admissible,  without  regard  to 
the  question  whether  they  were  made 
under  menace  and  undue  influence.  (People 
v.  Knowlton,  122  Cal.  357.) 

107.  All  verbal  admissions  should  be  re- 
ceived with  great  caution,  and  the  whole  of 
what  the  prisoner  said  on  the  subject  at 
the  time  of  making  the  admission  or  con- 
fession should  be  taken  together.  (People  v. 
Tarbox,  115  Cal.  57.) 

108.  An  instruction  to  the  effect  that  ex- 
trajudicial admissions  of  the  defendant  are 
to  be  received  and  considered  with  great 
caution,  is  correct,  and  should  be  given  when 
applicable.    (People  v.  Sanders,  114  Cal.  216.) 

109.  Where  the  defendant  made  no  con- 
fession, consisting  of  a  declaration  of  his 
agency  or  participation  in  the  crime  charged, 
or  acknowledgment  of  guilt,  but,  upon  a  pri- 
vate examination  by  the  district  attorney,  af- 
ter his  arrest,  and  before  his  preliminary  ex- 
amination, stated  that  he  had  a  quarrel  with 
the  person  upon  whom  the  robbery  was  com- 
mitted, on  the  day  of  its  commission,  and 
that  he  had  some  money  on  the  following 
day,  which  he  denied  having  stolen,  but 
stated  that  he  found  it  in  a  sock  after  leav- 
ing that  person,  such  statements  of  the  de- 
fendant may  be  given  in  evidence  without 
the  preliminary  proof  of  their  voluntary 
character  required  in  case  of  their  confes- 
sion.   (People  v.  Ammerman,  118  Cal.  23.) 

110.  A  shorthand  reporter  who  took  down 
the  statements  of  the  defendant  to  the  dis- 
trict attorney,  in  shorthand,  may  be  per- 
mitted to  read  his  transcription  of  the  state- 
ments made,  and  has  a  right  to  refer  to  the 
notes  to  refresh  his  memory.  (People  v. 
Ammerman,  118  Cal.  23.) 

111.  Where  a  witness  to  a  part  of  the  state- 
ment of  the  defendant  is  unable  to  state 
precisely  what  he  meant,  and  testifies  that 
the  word  or  part  he  fails  to  remember  was 
used  to  qualify  something,  or  was  essential 
to  an  understanding  of  the  meaning  of  the 
part  given,  such  testimony  is  not  sufficient 
to  justify  a  verdict  of  guilty.  (People  v. 
Tarbox,  115  Oal.  57.) 


k.  Silence    of    Defendant    and    Failure    to 

Testify. 

District  attorney  should  not  comment  on 
silence  of  defendant  in  argument.  See  post, 
143. 

Declarations  in  presence  of  defendant, 
what  not  admissible.    See  Evidence,  62. 

112.  The  silence  of  the  defendant  under 
accusation  of  crime  cannot  be  proved  against 
him,  as  a  general  rule,  as  a  circumstance 
tending  to  show  guilt;  but  his  silence  in 
not  having  before  stated  an  explanation  of 
his  possession  of  a  forged  check,  testified  to 
by  him  in  chief,  may  be  proved  on  cross-ex- 
amination, and  it  is  for  the  jury  to  determine 
whether  such  silence  was  inconsistent  with 
his  testimony.    (People  v.  Dole,  122  Cal.  486.) 

113.  The  failure  of  the  defendant  to  take 
the  witness  stand  in  his  own  behalf  cannot 
be  taken  into  consideration  by  the  appellate 
court  on  the  point  of  the  insufficiency  of  the 
evidence  to  justify  the  verdict;  but  the  de- 
fendant is  presumed  to  be  innocent  until 
proved  to  be  guilty;  and  facts  and  circum- 
stances which  cannot  be  considered  by  the 
trial  court  in  determining  as  to  the  guilt  or 
innocence  of  the  accused  cannot  be  re- 
sorted to  in  this  court  to  support  a  verdict 
not  otherwise  authorized.  (People  v.  Page, 
116  CaL  386.) 

L  Of  Alibi. 

Instructions  as  to  alibi.    See  post,  IX,  8,  d. 
Evidence  of  alibi,  jury  is  sole  judge  as  to 
sufficiency.    See  post,  240. 

114.  An  instruction  that  "when  a  defend- 
ant undertakes  to  establish  an  alibi,  the  evi- 
dence which  he  offers,  taken  with  the  other 
evidence  in  the  case,  must  account  for  him 
during  the  whole  period,"  is  not  erroneous 
in  ignoring  the  doctrine  of  reasonable  doubt, 
if  the  other  portions  of  the  instructions  fully 
cover  that  doctrine.  (People  v.  Warden,  113 
Cal.  569.) 

115.  A  defendant  accused  of  felony,  who 
has  introduced  evidence  tending  to  prove  an 
alibi,  is  not  required  to  prove  it  by  a  pre- 
ponderance of  evidence,  or  to  the  satis- 
faction of  the  jury,  but  it  is  sufficient  if,  up- 
on the  whole  evidence  relating  to  that  sub- 
ject, a  reasonable  doubt  is  raised  as  to  the 
guilt  of  the  defendant;  and  it  is  erroneous  to 
instruct  the  jury  that  an  alibi,  "when  sat- 
isfactorily proven,  is  a  good  defense  in  law," 
and  that  if  the  jury  "believe  from  all  the 
evidence"  introduced  before  them  that  the 
defendant  "was  not  present  at  the  time  it 
was  alleged  or  proven  that  the  crime  was 
committed,  and  therefore  could  not  have 
committed  the  crime  charged  in  the  in- 
formation, and  did  not  aid  or  abet  in  its 
commission,"  then  they  should  find  him  not 
guilty.    (People  v.  Roberts,  122  Cal.  377.) 


m.  Of    Accomplices;    Corroboration    of;    of 
Another  Accused  Party. 

Declarations  of  conspirators  as  evidence. 
See  post,  XI,  6. 
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All  statements,  acts,  and  declarations  of 
conspirators  are  competent.  See  post,  636, 
676,  677. 

Instructions  as  to  accomplices.    See  post, 

IX,  8,  j. 

116.  Declarations  of  a  coconspirator  with 
the  defendant  made  after  his  arrest,  and  not 
in  the  presence  of  the  defendant,  as  to 
whence  he  came,  where  he  was  going,  and 
what  was  his  business,  are  Inadmissible 
hearsay,  but  if  there  is  nothing  in  the  decla- 
rations tending  to  Implicate  either  the  de- 
fendant or  the  declarant,  the  error  in  ad- 
mitting them  is  without  prejudice.  (People 
v.  Winters,  125  Cal.  325.) 

117.  Under  section  1111  of  the  Penal  Code, 
the  testimony  of  an  accomplice  must  be 
corroborated  by  other  evidence  which  in  it- 
self, without  the  aid  of  the  testimony  of 
the  accomplice,  tends  to  connect  the  defend- 
ant with  the  commission  of  the  crime 
charged;  and  the  testimony  of  one  accom- 
plice cannot  be  deemed  corroborated  by  that 
of  another  accomplice.  (People  v.  Creegan, 
121  Oal.  554.) 

118.  The  testimony  of  the  accomplice 
whose  testimony  was  sought  to  be  corrob- 
orated, that  he  did  not  consider  that  the 
corroborating  witness  was  guilty  of  the 
forgery  charges,  is  incompetent,  and  should 
be  stricken  out.  (People  v.  Creegan.  121 
Cal.  554.) 

119.  The  uncorroborated  evidence  of  an 
accessary  after  the  fact  to  the  crime  of 
arson  is  sufficient  to  sustain  a  conviction  of 
the  defendant  charged  therewith.  Such  an 
accessary  is  not  an  accomplice  whd  aids, 
abets,  and#asslst8  in  the  commission  of  the 
crime,  or  who  has  advised  and  encouraged 
its  commission.  (People  v.  Collum,  122  Cal. 
186.) 

120.  The  question  as  to  the  character  of 
the  corroborating  witness,  and  as  to  whether 
or  not  he  was  an  accomplice,  is  one  of 
fact  for  the  jury.  (People  v.  Compton,  123 
Cal.  403.) 

121.  Whether  a  witness  corroborating  an 
accomplice  was  also  himself  an  accomplice 
is  a  question  of  fact,  to  be  determined  by 
the  jury,  upon  competent  evidence.  (Peo- 
ple v.  Creegan,  121  Oal.  554.) 

122.  The  strength  or  credibility  of  the 
corroborating  evidence  is  for  the  jury.  (Peo- 
ple v.  Barker,  114  Cal.  617.) 

123.  The  evidence  reviewed  and  shown  to 
be  sufficiently  corroborative  of  the  testimony 
of  an  accomplice  to  the  guilt  of  the  defend- 
ant, to  warrant  a  verdict  of  conviction. 
(People  v.  Armstrong,  114  Cal.  570.) 

Testimony  of  accomplice  must  be  cor- 
roborated before  conviction  can  be  had. 
See  post,  341,  342. 

Corroboration  of  accomplice  where  def  end- 
♦ant  charged  with  robbery-    See  post,  650  et 
seq. 

Testimony  of  thief  as  accomplice,  what 
sufficiently  corroborates.    See  post,  636. 

Corroboration  of  prosecutrix  not  neces- 
sary in  prosecution  for  seduction.  See  post, 
671. 


Defendant  charged  with  robbery  cannot 
be  convicted  on  uncorroborated  testimony 
of  accomplice.    See  post,  650. 

124.  The  district  attorney  has  the  right  to 
call  to  the  witness  stand  another  accused 
person,  over  whom  was  pending  an  informa- 
tion for  the  same  offense,  as  being  a  com- 
petent witness,  notwithstanding  such  per- 
son may  avail  himself  of  the  privilege  to 
decline  to  answer  questions  put  to  him,  on 
the  ground  that  his  answers  would  tend  to 
criminate  him;  and  the  calling  of  such  ac- 
cused person  as  a  witness  is  not  error,  what- 
ever may  have  been  the  resulting  conse- 
quences in  tending  to  prejudice  defendant's 
case  before  the  jury.  (People  v.  Plyler,  121 
Cal.   160.) 

n.  Objections  to;  Rule  where  Admissibility 
Doubtful;  Error  in  Rulings,  Waiver  and 
Curing  of. 

125.  It  is  better  practice  for  both  the 
prosecutor  and  the  court  to  be  liberal  in 
regard  to  the  matter  of  objections  to  evi- 
dence for  the  defendant,  and  under  all  or- 
dinary conditions  to  resolve  doubtful  ques- 
tions in  favor  of  the  defendant;  and  It  is 
dangerous  practice  to  attempt  to  hew  to 
the  very  line  of  the  law,  as  the  slightest  en- 
croachment upon  the  other  side  may  result 
in  a  mistrial.  (People  v.  Southern,  120  Cal. 
645.) 

126.  Where  the  court  refused  to  permit 
the  defendant  to  show  that  confessions  of- 
fered in  evidence  were  made  under  promises 
of  exemption  from  a  heavy  penalty,  and 
overruled  his  objection  that  the  state  must 
show  more  than  that  no  inducements  were 
held  out  at  a  particular  conversation,  such 
rulings  and  exceptions  were  sufficient,  with- 
out repetition,  to  cover  all  confessions  there- 
after offered,  and  to  justify  a  motion  to 
strike  out  all  evidence  of  confessions  to 
various  persons  not  shown  to  have  been 
induced  by  representations  which  were 
proven  to  have  been  held  out  by  the  sheriff. 
(People  v.  Castro,  125  Cal.  521.) 

127.  A  defendant  in  a  criminal  case  may 
waive  the  objection  that  evidence  is  incom- 
petent; and  failure  to  object  to  it  on  that 
ground  is  such  waiver.  (People  v.  Smith, 
121  Cal.  355.) 

128.  Where  some  of  the  questions  put  to 
the  defendant  upon  his  cross-examination 
were  Improper,  but  were  of  little  moment, 
and  objections  thereto  were  sustained  by 
the  court,  and  when  any  of  them  were  an- 
swered without  objection,  the  answer  was 
stricken  out  by  the  court,  and  the  jury  in- 
structed to  disregard  such  testimony,  no  in- 
jury resulted  from  such  improper  questions, 
and  a  judgment  of  conviction  of  the  defend- 
ant will  not  be  reversed  for  alleged  mis- 
conduct of  the  prosecuting  officer  In  asking 
them.    (People  v.  Sears,  119  Cal.  267.) 

129.  The  rule  as  to  the  cure  of  error  in  a 
criminal  case,  where  evidence  is  admitted 
and  subsequently  rejected,  is  different  from 
that  which  applies  where  evidence  Is  re- 
jected and  subsequently  admitted;  in  the 
former  case,  injury  may  be  done  by  allow- 


CRIMINAL  LAW,  IX,  5,  o,  0,  7. 


183 


log  the  incompetent  evidence  to  go  to  the 
jury,  which  cannot  be  adequately  cured  by 
a  8ubsquent  ruling;  but  the  reason  of  the 
rule  Is  not  the  same  in  the  latter  case,  and 
the  error  in  rejecting  the  evidence  is  cured 
by  Its  subsequent  admission.  (People  v. 
Wong  Chuey,  117  Cal.  624.) 

Misconduct  in  asking  improper  questions, 
what  cures.    See  post,  134. 

o.  Credibility1  of . 

130.  Where  the  declarations  of  the  defend- 
ant, and  other  circumstances  shown,  have  a 
legal  tendency  to  corroborate  the  testimony 
of  the  prosecuting  witness,  who  testified  to 
the  charge  that  the  defendant  obtained 
money  from  him  under  false  pretenses,  the 
strength  and  credibility  of  the  corroborating 
evidence  is  for  the  jury.  (People  v.  Whelan, 
117  Cal.  559.) 

6.  Misconduct  of  District  Attorney. 

Misconduct  in  opening  statement,  what  is 
not    See  ante,  71. 

131.  The  only  proper  way  for  the  district 
attorney  to  correct  an  impropriety  or  abuse 
of  privilege  by  defendant's  counsel,  is  to 
call  the  attention  of  the  court  to  it,  and  have 
it  stopped;  and  no  Improper  conduct  of  the 
district  attorney  can  be  justified  by  the  fact 
that  defendant's  counsel  have  committed  a 
like  impropriety.  (People  v.  Kramer,  117 
Cal..  647.) 

132.  Misconduct  of  the  district  attorney,  in 
making  improper  statements  tending  to 
show  malice  on  the  part  of  a  defendant 
accused  of  murder,  though  strongly  to  be 
condemned,  is  not  a  prejudicial  irregularity, 
where  the  jury  found  that  there  was  no 
malice  by  finding  a  verdict  of  manslaughter, 
as  the  jury  could  not  have  been  influenced 
by  such  misconduct  unfavorably  to  the  de- 
fendant and  may  have  been  influenced  the 
other  way.    (People  v.  Yokum,  118  Cal.  437.) 

133.  Much  must  be  left  to  the  discretion 
of  the  trial  judge  in  determining  whether  a 
district  attorney  oversteps  the  bounds  of 
legal  propriety  in  the  conduct  of  the  prosecu- 
tion; and,  unless  it  clearly  appears  to  the 
contrary,  the  judgment  of  the  trial  court 
that  his  conduct  has  wrought  no  prejudice 
to  the  defendant  will  not  be  set  aside;  and 
his  conduct  must  not  merely  be  brusque,  but 
must  militate  against  justice,  and  the  fair 
and  orderly  .conduct  of  judicial  proceedings 
in  criminal  cases,  and  must  amount  to  will- 
ful error,  persisted  in  for  an  illegitimate  pur- 
pose, followed  by  injustice  to  the  prisoner, 
before  the  appellate  court  will  Interfere. 
(People  v.  Mayes,  113  Cal.  618.) 

134.  The  conduct  of  the  prosecuting  of- 
ficer, in  asking  impertinent  and  objection- 
able questions  of  defendant  with  reference 
to  his  domestic  relations,  is  censurable;  but 
where  objection  thereto  was  In  each  in- 
stance promptly  sustained  by  the  court,  and 
no  material  injury  appears  to  have  resulted 
to  the  defendant,  such  conduct  is  not  ground 
of  reversal  (People  v.  Cokahnour,  120  Cal. 
253.) 


135.  The  mere  asking  of  a  single  question 
by  the  district  attorney,  the  objection  to 
which  was  sustained,  does  not  warrant  a 
reversal  of  the  judgment;  nor  Is  the  use  of 
discourteous  language  in  talking  to  the  jury 
respecting  the  counsel  of  the  defendant,  a 
portion  of  which  was  withdrawn,  and  which 
could  not  have  been  in  a  material  sense 
prejudicial  to  the  defendant,  such  miscon- 
duct as  requires  the  granting  of  a  new  trial. 
(People  v.  Patterson,  124  Cal.  102.) 

Misconduct  of  prosecuting  officer  in  ask- 
ing question,  what  cures.    See  ante,  128. 

136.  The  district  attorney  is  not  guilty 
of  misconduct  in  the  cross-examination  of 
a  witness  who  testified  to  the  good  moral 
character  of  the  defendant  accused  of  grand 
larceny,  In  asking  a  question  which  tinted 
at  a  former  charge  of  larceny  against  the 
defendant,  if  it  was  asked  in  good  faith, 
with  reason  to  expect  an  affirmative  answer, 
and  the  impropriety  of  the  cross-examina- 
tion was  not  so  clear  that  it  might  not  prop- 
erly be  submitted  to  the  judgment  of  the 
court    (People  v.  Burns,  121  Cal.  529.) 

137.  There  is  no  misconduct  of  the  district 
attorney,  requiring  a  reversal  of  a  judgment 
of  conviction,  in  a  line  of  cross-examination 
to  discredit  witnesses  for  the  defendant,  a 
failure  in  which  could  only  prejudice  his 
own  case,  or  in  charging  acts  and  motives 
against  the  defendant  which  were  a  part  of 
the  theory  of  the  prosecution,  or  in  im- 
properly reading  a  telegram  to  the  jury,  to 
which  the  defendant  failed  to  object,  having 
the  opportunity  to  do  so,  or  in  asking  im- 
proper questions  which  were  disallowed  by 
the  court,  where  the  impropriety,  though 
obvious,  was  not  of  a  flagrant  character. 
(People  v.  Phelan,  123  Cal.  551.) 

138.  An  opening  statement  of  the  district 
attorney  that  he  proposed  to  prove  that  the 
defendant  was  traveling  in  the  same  direc- 
tion with  the  deceased  at  about  the  time 
and  place  of  the  homicide,  and  knew  that 
officers  of  the  law  were  approaching  in  the 
same  direction  to  arrest  him  for  burglary, 
and  that  he  was  arrested  one  day  later, 
about  thirty  miles  distant  from  the  place 
of  the  homicide,  while  traveling  toward  the 
arresting  officers,  for  the  purpose  of  showing 
the  improbability  of  his  conduct  unless  he 
had  been  guilty  of  the  murder,  does  not 
disclose  any  bad  faith  amounting  to  miscon- 
duct on  the  part  of  the  district  attorney,  it 
not  being  clearly  evident  that  he  was  wrong 
as  to  the  admissibility  of  the  proposed  evi- 
dence, though  the  trial  court  excluded  the 
evidence  bearing  upon  the  defendant's  com- 
mission of  another  offense.  (People  v. 
Searcey,  121  Cal.  1.) 

Misconduct  of  district  attorney  in  argu- 
ment.   See  post,  IX,  7. 

• 

7.  Argument  of  Counsel. 

Absence  of  judge  during  argument,  effect 
of.    See  ante,  72. 

What  insinuations  in  argument  of  counsel 
improper.    See  Witnesses,  25. 

Discourteous  language  in  talking  to  jury, 
respecting  counsel  of  defendant  is  not  mis- 
conduct, when.    See  ante,  135. 
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139.  Upon  the  trial  of  a  defendant  ac- 
cused of  arson,  or  of  any  offense  not  punish- 
able with  death,  the  court  may  refuse  to 
permit  more  than  one  counsel  to  argue  the 
case  for  the  defendant  (Peope  v.  Jones,  123 
Cal.  65.) 

140.  The  use  by  the  district  attorney  in 
his  argument  of  an  empty  box  to  illustrate 
the  amount  of  gas  which,  under  the  evi- 
dence, would  leak  in  a  given  time,  though 
not  commended,  cannot  be  regarded  as  error, 
where  both  the  district  attorney  and  the 
judge  were  careful  to  inform  the  jury  that 
the  box  was  not  an  exhibit,  and  they  were 
not  to  accept  the  district  attorney's  state- 
ment as  evidence.  (People  v.  Durrant,  116 
Cal.  179.) 

141.  Language  used  by  the  district  at- 
torney referring,  by  way  of  illustration  of 
his  argument,  to  well-known  historical  in- 
cidents, cannot  constitute  misconduct;  and 
where,  In  response  to  other  objections  as 
to  the  line  of  the  district  attorney's  argu- 
ment, the  court  told  the  jury  that  "if  counsel 
for  the  people  go  beyond  the  evidence,  or 
beyond  a  rational  discussion  of  the  evi- 
dence," it  is  their  duty  to  disregard  it,  there 
is  no  ground  for  reversal  for  misconduct  of 
the  district  attorney.  (People  v.  Barthle- 
man,  120  Cal.  7.) 

142.  A  mere  expression  of  opinion  of  the 
district  attorney  during  the  argument,  not 
involving  a  statement  of  any  fact,  or  a  sug- 
gestion of  something  as  being  true  which 
had  not  been  proved,  and  which  was  within 
the  reasonable  latitude  which  should  be  al- 
lowed the  district  attorney  in  commenting 
upon  the  case,  is  not  ground  for  setting  aside 
the  verdict.  (People  v.  McMahon,  124  Cal. 
435.) 

143.  The  failure  of  the  defendant  to  tes- 
tify on  any  given  point,  should  not  be  com- 
mented on  in  argument  by  the  district  at- 
torney.   (People  v.  Sanders,  114  Cal.  216.) 

144.  Unfavorable  comments  by  the  dis- 
trict attorney  upon  the  failure  of  the  de- 
fendant to  call  a  witness  not  produced,  who 
was  present  at  the  time  of  the  homicide,  to 
the  effect  thatjt  must  be  presumed  that  his 
testimony  would  have  been  adverse  to  the 
defense,  and  the  action  of  the  court  in  sus- 
taining such  comments,  were  Improper  and 
prejudicially  erroneous.  The  rule  is  uni- 
versal that  it  is  error  to  permit  counsel, 
against  objection,  in  argument  before  the 
jury,  to  make  statements  of,  or  comments 
upon,  facts  not  in  evidence.  (People  v. 
Smith,  121  Cal.  355.) 

145.  Where  the  district  attorney,  in  his  ar- 
gument to  the  jury,  expressed  his  opinion 
of  the  guilt  of  the  defendant,  and  that  the 
testimony  of  Chinese  witnesses  as  to  an  alibi 
was  not  sufficient  to  raise  a  reasonable  doubt 
as  against  the  testimony  of  the  white  wit- 
nesses, but  remarked  that  the  jury  were  the 
sole  judges  of  the  sufficiency  of  the  evi- 
dence and  the  credibility  of  the  witnesses, 
such  remarks  are  not  ground  for  a  rever- 
sal of  a  judgment  of  conviction;  and  when 
the  court  has  instructed  the  jury  that  tes- 
timony of  Chinese  witnesses  is  governed  by 
the    game   rules    as    that  of    any  witness, 


and  the  credibility  of  Chinese  witneses  must 
be  determined  by  the  jury  in  the  same 
manner  that  they  determine  the  credibility 
of  any  other  witnesses,  it  is  not  error  to 
refuse  a  similar  instruction,  stating  that 
the  argument  of  the  district  attorney  as  to 
the  Chinese  testimony  to  an  alibi  was  not 
law,  and  that  the  testimony  of  a  Chinaman 
must  receive  the  same  consideration  as  the 
testimony  of  a  white  man,  all  other  things 
being  equal.  (People  v.  Louie  Foo,  112  Cal. 
17.) 

8.  Instructions. 

a.  On  Duty  to  Obey  Law;  on  Nature  of  Of- 
fense; on  Theory  of  Prosecution  or  De- 
fense. 

Court  should  only  instruct  affirmatively  as 
to  what  is  the  law.    See  post,  178. 

146.  Under  section  1126  of  the  Penal 
Code  it  is  not  error  for  the  court  in  a  criminal 
case  to  charge  the  jury  that  they  "should 
receive  the  law  as  I  state  it  to  be,  not- 
withstanding you  may  firmly  believe  that  I 
am  wrong,  and  that  the  law  is  or  should  be 
otherwise."  (People  v.  Worden,  113  Cal. 
569.) 

147.  It  was  proper  for  the  court  to  instruct 
the  jury  as  to  the  nature  of  the  offense 
charged  in  the  information,  and  that  the 
charge  was  not  an  accusation  of  an  extor- 
tion committed.  (People  v.  Brennan,  121 
Cal.  495.) 

148.  The  correct  statement  by  the  judge 
to  the  jury  of  the  theory  of  the  prosecution, 
and  of  the  defenses  of  the  defendant,  is  not 
a  statement  of  the  facts.  (People  v.  Wor- 
den, 113  Cal.  569.) 


b.  On  Presumption  of  Innocence;  on  Credi- 
bility of  Defendant;  on  Duty  of  De- 
fendant to  Explain. 

149.  An  instruction  to  the  jury  that  the 
presumption  of  Innocence  accompanies  the 
defendant  throughout  the  trial,  and  goes 
with  the  jury  in  their  retirement  to  con- 
sider their  verdict,  and  will  avail  to  acquit 
the  defendant  unless  overcome  by  sufficient 
proof  of  guilt,  that  they  must  examine  the 
evidence  by  the  light  of  that  presumption, 
and  that  unless,  upon  examining  it,  they 
And  it  sufficiently  strong  to  overcome  and 
remove  the  presumption  and  to  satisfy  them 
of  the  defendant's  guilt  beyond  a  reason- 
able doubt,  he  is  entitled  to  an  acquittal, 
correctly  states  the  law.  (People  v.  Win- 
throp,  118  Cal.  85.) 

150.  An  instruction  as  to  the  presumption 
of  Innocence,  and  as  to  reasonable  doubt, 
given  in  the  language  of  section  1096  of  the 
Penal  Code,  to  which  the  court  added  that 
such  presumption  goes  with  the  defendant 
all  through  the  case  and  operates  in  his 
favor  until  a  verdict  is  arrived  at,  and  also 
stated  what  is  a  reasonable  doubt  in  lan- 
guage approved  many  times  by  this  court, 
fully  and  clearly  states  the  law  upon  those 
subjects.    (People  v.  Chaves,  122  Cal.  134.) 

151.  A  requested  instruction  that  the  jury 
"are  not  permitted  under  the  law  to  discredit 
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or  reject  the  testimony  of  the  defendant, 
simply  on  the  ground  that  he  is  accused  and 
on  trial  on  a  criminal  charge,"  is  properly  re- 
fused as  being  upon  matter  of  fact,  and  not 
of  law,  and  as  invading  the  province  of  the 
jury,  who  are  the  sole  judges  of  the  credit 
to  be  given  to  the  testimony  of  any  witness. 
(People  v.  Winters,  125  Cal.  325.) 

152.  An  instruction  that  "it  is  not  in- 
cumbent upon  the  defendant  to  prove  his 
innocence,  nor  is  it  incumbent  on  him  to  ex- 
plain suspicious  circumstances,  unless  they 
shall  tend  in  some  degree  to*  explain  his 
guilt,"  is  erroneous.  In  no  case,  except 
where  the  burden  of  proof  shifts  to  the  de- 
fendant, is  it  incumbent  upon  him  to  explain 
anything;  but  he  has  the  right  to  stand  mute, 
and  demand  that  the  people  make  the  case 
against  him  beyond  a  reasonable  doubt.  No 
presumption  is  raised  against  him  by  the 
law  if  he  does  not  attempt  to  explain,  and 
remains  silent.  (People  v.  Streuber,  121 
Cal.  431.) 

c.  On   Failure   to   Produce   Stronger  Testi- 
mony; on  Bight  to  Disregard  Testimony. 

153.  An  instruction  based  upon  subdivi- 
sions 6  and  7  of  section  2061  of  the  Code  of 
Civil  Procedure,  in  reference  to  the  effect  of 
the  failure  of  a  party  to  produce  stronger 
and  more  satisfactory  evidence  than  that  of- 
fered 'when  in  his  power  to  do  so,  ought 
rarely,  if  ever,  to  be  given  in  a  criminal 
ease  in  which  the  jury  are  the  sole  and 
exclusive  judges  of  the  weight  of  evidence; 
and  if  the  only  plausible  application  of  such 
an  instruction  is  to  the  failure  of  the  de- 
fendant to  testify  in  his  own  behalf,  it  is 
prejudicially  erroneous.  (People  v.  Cuff,  122 
Cal.  588.) 

154.  An  instruction  that  the  jury  are  "not 
at  liberty  to  disregard  the  testimony  of  a 
witness"  where  they  may  "believe  from  the 
evidence  that  such  witness  is  corroborated 
by  other  competent  evidence,  and  the  cir- 
cumstances in  proof  in  the  case,"  is  mislead- 
ing if  the  word  "disregard"  is  used  as  mean- 
ing to  w refuse  to  consider";  and  if  that  word 
is  used  In  the  sense  of  "reject,"  the  instruc- 
tion is  an  invasion  of  the  province  of  the 
jury,  who  are  the  sole  judges  of  the  credibil- 
ity of  a  witness,  and  of  the  weight  to  be 
attached  to  his  testimony,  and  are  at  liberty 
to  discredit  his  testimony,  or  any  corrobo- 
rative evidence  thereof,  however  competent 
it  may  be,  if  they  regard  it  as  unworthy  of 
belief.    (People  v.  Compton,  123  Cal.  403.) 

d.  On  Question  of  Reasonable  Doubt;  as  to 

Alibi. 

Instruction  on  subject  of  presumption  of 
Innocence  and  reasonable  doubt.  See  ante, 
150. 

Instructions  on  reasonable  doubt  are  prop- 
erly refused  when  substantially  given.  See 
post,  IX,  8,  k. 

Instruction  as  to  proof  of  alibi,  reason- 
able doubt,  when.    See  ante,  X,  12. 

Instruction  as  to  reasonable  doubt  on 
prosecution  for  forgery.    See  post,  348,  349. 


Instructions  on  reasonable  doubt  in  homi- 
cide.   See  post,  XI,  16,  e,  B. 

Modification  of  instruction  on  reasonable 
doubt,  what  proper.    See  post,  252. 

155.  An  instruction  as  to  reasonable  doubt, 
given  in  the  approved  language  of  Chief 
Justice  Shaw,  is  free  from  error;  and  it  is 
the  better  practice  to  confine  the  instruction 
on  that  subject  to  that  language,  and  not 
to  run  the  risk  of  error  by  complex  varia- 
tions of  verbiage.  (People  v.  Fellows,  122 
Cal.  233.) 

156.  It  is  error  to  refuse  an  Instruction  re- 
quested by  the  defendant  defining  what  is 
a  reasonable  doubt  in  the  language  adopted 
by  Chief  Justice  Shaw  in  the  Webster  case, 
and  approved  by  this  court;  and  it  is  also 
error  to  instruct  the  jury  that  a  reasonable 
doubt  must  be  based  upon  common  sense. 
(People  v.  Paulsell,  115  Cal.  6.) 

157.  An  instruction  telling  the  jury  that  a 
reasonable  doubt  is  a  fair  doubt  is  not  prop- 
erly an  explanation  of  reasonable  doubt,  but 
the  jury  could  not  conclude  that  a  proper 
instruction  as  to  reasonable  doubt  is  taken 
back  by  the  meaningless  phrase.  (People  v. 
Hubert,  119  Cal.  216.) 

158.  Where  no  instruction  on  the  subject 
of  reasonable  doubt  is  refused,  an  instruc- 
tion given  to  the  effect  that  it  "means  pre- 
cisely what  the  words  import — a  fair  doubt 
growing  out  of  the  evidence,  or  want  of  evi- 
dence, in  the  case,  based  upon  reason  and 
common  sense,"  and  that  "it  is  such  a  doubt 
as  may  leave  the  minds  of  the  jury,  after 
they  have  considered  all  the  evidence  in  the 
case,  in  that  state  that  they  cannot  say  they 
feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge,"  though 
perhaps  not  so  full  and  clear  as  the  oft  ap- 
proved definition  of  Chief  Justice  Shaw  is 
nevertheless  free  from  error.  (People  v. 
White,  116  Cal.  17.) 

159.  An  Instruction  requested  that  "if,  af- 
ter consideration  of  the  whole  case,  any 
juror  should  entertain  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  it  is  the  duty  of 
such  juror  not  to  vote  for  a  verdict  of  not 
guilty,  nor  to  be  influenced  in  so  voting,  for 
the  single  reason  that  a  majority  of  the  jury 
should  be  in  favor  of  a  verdict  of  guilty," 
is  a  correct  statement  of  the  duty  of  a  juror, 
and  should  have  been  given.  (People  v. 
Dole,  122  Cal.  486.) 

160.  An  instruction  requested  by  the  de- 
fendant, that  the  facts  tending  to  prove  the 
guilt  of  the  defendant  must  be  established 
in  the  minds  of  the  jury  beyond  a  reason- 
able doubt,  "that  is,  it  must  entirely  sat- 
isfy" them  of  the  guilt  of  the  deceased  be- 
fore they  could  convict,  and  that  if  they 
were  not  "entirely  satisfied,"  they  should 
acquit  him,  though  it  might  have  been  given 
as  requested,  is  not  rendered  erroneous  or 
misleading  by  striking  out  the  word  "en- 
tirely" therefrom,  and  giving  it  as  thus  modi- 
fied.   (People  v.  Kaiser,  119  Cal.  456.) 

161.  Where  the  ordinary  definition  of  rea- 
sonable doubt  is  correctly,  given,  the  omis- 
sion to  tell  the  jury  that  the  guilt  of  the  de- 
fendant should  be  inconsistent  with  every 
other  rational  hypothesis  is  not  erroneous,  in 
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the  absence  of  a  Request  that  it  be  given. 
(People  v.  Brittan,  118  Cal.  409.) 

162.  An  instruction  upon  the  subject  of 
reasonable  doubt  is  properly  modified  by 
striking  out  a  clause  giving  to  the  defendant 
the  benefit  of  any  doubt  created  by  the  ar- 
gument of  counsel.  (People  v.  Ammerman, 
118  Cal.  23.) 

163.  An  instruction  that  "it  is  sufficient  if 
he  [the  defendant]  demonstrate  to  your  un- 
derstanding by  testimony  given,  by  infer- 
ences correctly  and  properly  drawn  from  the 
whole  testimony  in  the  case,  that  notwith- 
standing the  burden  so  cast  upon  him,  there 
still  exists  in  your  mind  a  reasonable  doubt 
of  his  guilt/'  though  unhappily  expressed 
in  the  use  of  the  word  "demonstrate/*  is  not 
for  that  reason  ground  for  reversal,  as, 
taken  in  connection  with  the  context,  the 
jury  could  not  have  understood  the  instruc- 
tion as  requiring  anything  more  than  the 
raising  of  a  reasonable  doubt  (People  v. 
Newcomer,  118  Cal.  263.) 

164.  Where  the  court,  after  giving  the 
usual  and  accepted  definition  of  reasonable 
doubt,  stated  to  the  jury  that  a  reasonable 
doubt  "is  the  doubt  that  arises  out  of  a 
consideration  of  the  testimony;  a  doubt  that 
is  supported  by  reason,  and  not  by  mere 
conjecture  or  idle  supposition,  Irrespective 
of  evidence  In  the  case,"  and  that  they  were 
to  be  "morally  satisfied  beyond  a  reasonable 
doubt— -not  wholly  satisfied,  absolutely  sat- 
isfied, and  beyond  all  possible  doubt— but 
morally  satisfied  beyond  all  reasonable 
doubt,"  the  phrase,  "not  wholly  satisfied," 
cannot  be  misleading,  in  the  context  in 
which  it  occurs,  nor  could  the  instruction 
be  understood  as  directing  the  jury  to  dis- 
regard their  own  judgment  founded  upon 
their  experience  in  life.  (People  v.  Ross,  115 
Gal.  233.) 

165.  A  correct  instruction  upon  the  subject 
of  reasonable  doubt  Is  hot  rendered  erroneous 
or  misleading  by  adding  thereto  the  sentence, 
"A  juror  Is  not  at  liberty  to  disbelieve  as 
a  juror  what  he  believes  as  a  man."  (Peo- 
ple v.  Worden,  113  Cal.  569.) 

166.  In  an  instruction  requested  to  the  ef- 
fect that  the  jury  must  be  convinced  of  the 
guilt  of  the  defendant  "beyond  all  reason- 
able doubt,"  a  modification  by  the  change 
of  "all"  to  "a,"  though  without  apparent 
reason,  is  harmless.  (People  v.  Burns,  121 
Cal.  529.) 

167.  A  statement  in  an  instruction  upon 
the  subject  of  alibi,  that  "such  a  defense  is 
as  proper  and  legitimate,  if  proved,  as  any 
other  defense,"  is  not  strictly  correct  An 
alibi  is  not  matter  of  defense;  and  the  words, 
"If  proved,"  standing  alone,  would  be  mis- 
leading. But  where  such  statement  is  im- 
mediately followed  by  the  statement  to  the 
jury  that  if  the  evidence  is  sufficient  to  raise 
a  reasonable  doubt  as  to  whether  the,  defend- 
ant was  in  some  other  place  when  the  crime 
was  committed,  or  not  present  at  the  time 
and  place  of  its  commission,  they  should 
give  him  the  benefit  of  the  doubt  and  ac- 
quit him,  the  Instruction  as  a  whole,  Is  not 
misleading.  (People  v.  Winters,  125  Cal. 
325.) 


168.  An  instruction  requested  by  the  de- 
fendant upon  the  subject  of  alibi,  which  as- 
sumes to  give  defendant  the  benefit  of  any 
doubt  raised,  omitting  the  qualification  of 
reasonable  doubt,  is  properly  refused.  (Peo- 
ple v.  Winters,  125  Cal.  325.) 

e.  On  Duty  of  Jury  to  Acquit 

Directing  jury  to  acquit  or  convict  See 
post,  IX,  9. 

169.  It  Is  not  incumbent  upon  the  court 
to  instruct  the  jury,  as  matter  of  law,  that 
"It  is  safer  to  err  in  acquitting";  and  where 
the  jury  have  been  carefully  instructed  as 
to  their  duties,  and  as  to  the  law  of  reason- 
able doubt,  it  is  not  error  to  refuse  to  give 
a  requested  instruction  embodying  that 
statement  though  it  correctly  states  that 
"justice  never  required  the  sacrifice  of  a 
victim,"  and  warns  against  an  erroneous 
conviction.  (People  v.  Durrant,  116  Cat 
179.) 

170.  Where  the  only  defense  is  one  of 
insanity,  and  there  is  no  conflict  of  evidence 
as  to  the  commission  of  the  homicide  by  the 
defendant,  the  defendant  cannot  be  pre- 
judiced by  refusal  to  give  an  instructioa 
that  if  the  evidence  points  to  two  conclu- 
sions, one  consistent  with  the  defendant?* 
guilt,  and  the  other  consistent  with  his  in- 
nocence, the  jury  are  bound  to  reject  the  one 
of  guilt  and  adopt  the  one  of  innocence, 
and  acquit  the  defendant  especially  where 
the  principle  sought  to  be  stated  was  in- 
cluded in  other  parts  of  the  instructions; 
and  an  instruction  that  if  one  set  or  chain 
of  circumstances  leads  to  two  opposing  con- 
clusions, one  of  guilt  and  the  other  of  inno- 
cence, and  that  if  the  jury  have  a  reasonable 
doubt  to  which  of  such  conclusions  the  chain 
of  circumstances  leads,  the  defendant  must 
be  acquitted,  is  properly  refused  as  confus- 
ing, and  because  a  reasonable  doubt  as  t» 
the  insanity  of  the  defendant  is  not  suf- 
ficient to  make  out  that  defense.  (People  v. 
Barthleman,  120  Cal.  7.) 

f.  On  Matters  of    Fact;  Based    on  an  As- 
sumption. 

Instructions  assuming  facts  are  erroneous. 
See  Instructions,  20  et  seq. 

Instruction  assuming  fact  is  properly  re- 
fused.   See  Instructions,  21. 

171.  A  statement  to  the  jury  upon  the  trial 
of  a  criminal  case  of  what  the  evidence 
tends  to  show  is  not  an  instruction  as  to 
matters  of  fact  within  the  prohibition  of  sec- 
tion 9  of  article  VI  of  the  constitution. 
(People  v.  Cummings,  113  Cal.  88.) 

172.  It  is  not  error  for  the  court,  in  in- 
structing the  jury,  to  speak  of  the  prose- 
cuting witness  as  leading  a  dissolute  life, 
where  the  evidence  establishes  that  fact 
without  conflict,  and  the  court  bases  its 
statement  upon  admissions  made  by  defend- 
ant's counsel  in  his  address  to  the  jury. 
(People  v.  Ross,  115  Cal.  233.) 

173.  Where  the  testimony  of  the  prosecu: 
tlon  does  not  rest  exclusively  upon  circum- 
stantial evidence,  it  is  proper  to  reject  in? 


CRIMINAL  LAW,  IX,  8,  g-j. 


18T 


strnctions  asked  by  the  defendant,  based 
upon  the  assumption  that  the  testimony 
rested  upon  that  ground.  (People  v.  Bald- 
win, 117  Oal.  244.) 

g.  As  to  Character. 

174.  It  Is  proper  to  refuse  to  instruct  the 
jury  to  the  effect  that,  in  a  case  otherwise 
doubtful  upon  the  evidence,  evidence  of 
good  character  was  conclusive  of  defend- 
ant's Innocence.  Upon  no  conceivable  facts 
Is  the  court  authorized  to  instruct  the  jury 
that  the  defendant's  innocence  conclusively 
appears.    (People  v.  Streuber,  121  Cal.  431.) 

175.  An  instruction  to  the  jury  "that  the 
people  are  not  permitted'  to  assail  the  char- 
acter of  the  defendant  on  trial  in  a  criminal 
case,  until  the  defendant  has  himself  put  his 
character  in  issue  by  calling  witnesses  and 
offering  evidence  In  Its  support,"  Is  errone- 
ous In  suggesting  to  the  jury  the  possibility 
that  bis  character  was  not  good,  and  that 
the  presumption  in  his  favor  might  have 
been  overcome  but  for  his  failure  to  support 
it  by  evidence,  and  also  In  presenting  to 
the  Jury  a  rule  for  the  admissibility  of  evi- 
dence which  was  for  the  court  to  determine, 
and  was  not  proper  for  the  guidance  of  the 
jury,  and  was  further  an  abstract  rule  of 
law,  which  had  no  application  to  any  evi- 
dence before  the  jury,  and  which  tended  to 
confuse  and  mislead  them.  (People  v. 
Oleason,  122  Cal.  370.) 

h.  As  to  Effect  of  Intoxication. 

Instructions  as  to  Intoxication  in  homi- 
cide.    See  post,  X,  16,  e,  D. 

176.  An  Instruction  as  to  the  effect  of  in- 
toxication given  in  the  form  of  a  transcript 
of  section  22  of  the  Penal  Code,  with  the 
exception  that  the  jury  were  told  that  they 
"may  take  into  consideration  the  fact  that 
the  accused  was  Intoxicated  at  the  time,  in 
determining  the  felonious  motive  or  intent 
with  which  he  committed  the  act,"  is  not 
vitiated  by  the  Insertion  of  the  word  "feloni- 
ous" in  the  Instruction,  though  not  used  in 
the  language  of  the  code,  the  only  intent  in 
question  in  the  case  being  a  premeditated 
and  deliberate  intent  to  take  life,  which  is  a 
felonious  Intent  if  it  existed.  (People  v. 
Boss,  115  Cat  567.) 

177.  Where  it  appeared  from  the  evidence 
that  the  defendant  was  addicted  to  the  use 
of  intoxicating  liquor,  was  frequently  under 
its  influence,  and  when  so  affected  was 
abusive  and  quarrelsome,  but  there  was  no 
evidence  that  he  was  intoxicated  at  the  time 
of  the  killing,  other  than  that  he  had  been 
drinking  the  day  before  the  homicide,  there 
is  no  evidence  to  sustain  an  abstractly-  cor- 
rect instruction  upon  the  law  as  to  the  effect 
of  intoxication  at  the  time  of  the  killing, 
and  such  an  instruction  is  properly  refused. 
(People  v.  Kloss,  115  Cal.  567.) 

L  On  Circumstantial  Evidence. 

178.  It  is  not  proper  for  the  court  to  read 
from  the  opinion  of  a  court  on  the  question 


of  circumstantial  evidence,  and  then  instruct 
the  jury  that  the  part  quoted  is  not  the  law 
in  this  state;  but  the  court  should  instruct 
only  affirmatively  as  to  what  the  law  is,  not 
what  it  is  not;  and  it  is  ambiguous  and 
might  be  misleading  to  instruct  the  jury 
"that  all  the  circumstances  should  tend  to 
establish  the  guilt  of  the  defendant,  and  be 
inconsistent  with  any  other  hypothesis," 
since  all  the  circumstances  taken  together 
must  do  something  more  than  tend  to  estab- 
lish such  guilt:  they  should  establish  the 
guilt  of  the  defendant  (People  v.  Paulsell, 
115  Cal.  6.) 

170.  The  refusal  of  instructions  requested 
upon  the  subject  of  circumstantial  evidence, 
is  not  ground  for  reversal,  where  the  main 
reliance  of  the  prosecution  was  not  upon  cir- 
cumstantial evidence,  but  upon  the  direct 
proof  of  eye-witnesses  to  the  fact  of  larceny 
by  the  defendant  from  the  person  of  the 
prosecuting  witness,  while  the  latter  was 
asleep.    (People  v.  Burns,  121  Cal.  529.) 


j.  As  to  Accomplices. 

Instruction  as  to  guilt  of  one  aiding  and 
abetting,  what  proper.    See  ante,  22. 

180.  Under  section  2061  of  the  Code  of 
Civil  Procedure,  it  is  the  duty  of  the  court, 
upon  a  proper  occasion,  to  instruct  the  jury 
that  "the  testimony  of  an  accomplice  ought 
to  be  viewed  with  distrust";  and  it  is  error 
to  refuse  to  give  such  an  instruction  in  a 
proper  case  when  orally  requested  by  the 
defendant,  on  the  ground  that  counsel  had 
not  handed  up  to  the  court  the  charge  in 
writing,  as  required  by  a  rule  of  the  court 
Such  request  did  not  come  within  the  reason 
or  spirit  of  the  rule,  and  should  have  been 
granted.    (People  v.  Silva,  121  Cal.  668.) 

181.  An  Instruction  as  to  the  testimony  of 
an  accomplice  should  clearly  point  out  the 
rule  that  the  evidence  of  the  accomplice  is 
insufficient  of  itself  to  justify  a  conviction, 
and  also  clearly  point  out  what  degree  of 
proof  is  sufficient  as  corroborative  of  that  of 
the  accomplice.  (People  v.  Lynch,  122  Cal. 
501.) 

182.  Where  testimony  inculpatory  of  the 
defendant  was  given  by  one  who  confessedly 
was  an  accomplice  in  the  offense  charged, 
and  the  court  instructed  the  jury  that  a  con- 
viction cannot  be  had  on  the  testimony  of 
an  accomplice,  unless  he  is  corroborated  by 
other  evidence  which,  in  itself,  tends  to  con- 
nect the  defendant  with  the  commission  of 
the  offense,  a  subsequent  instruction  that,  if 
the  jury  were  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  was  guilty  of  the 
crime  charged  in  the  Information  it  would 
be  their  duty  to  return  a  verdict  to  that 
effect,  does  not  authorize  the  jury  to  infer 
that  they  could  be  satisfied  of  defendant's 
guilt  by  the  testimony  of  the  accomplice 
alone.    (People  v.  Armstrong,  114  Cal.  570.) 

183.  An  instruction  to  the  effect  that,  if 
the  jury  "believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  com- 
mitted the  offense  charged,  or  aided,  abet- 
ted, or  assisted  any  other  person  or  persons 
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to  commit  the  same,"  they  "should  find  the 
defendant  guilty,"  is  erroneous,  as  implying 
that  a  person  who  did  not  commit  the  of- 
fense may  be  found  guilty  for  mere  aiding 
of  the  offense  without  guilty  knowledge, 
and  without  "aiding  and  abetting  the  of- 
fense," but  such  error  is  cured  by  an  instruc- 
tion from  which  the  jury  could  not  fail  to 
understand  that  aiding  or  assisting  in  the 
crime  without  guilty  knowledge  is  not  crim- 
inal.   (People  v.  Dole,  122  Cal.  486.) 

184.  An  instruction  to  the  effect  that  evi- 
dence  in  corroboration  of  an  accomplice 
"need  not  tend  to  establish  the  precise  facts 
testified  to  by  the  accomplice,"  and  that  "it 
Is  sufficient  if  such  corroborative  evidence 
tends  in  any  way  to  connect  the  defendant 
with  the  commission  of  the  crime  charged," 
is  incorrect  in  not  taking  into  account  the 
essential  condition  that  the  corroborative 
evidence,  standing  alone,  "without  the  aid 
of  the  testimony  of  the  accomplice,"  must 
tend  to  connect  the  defendant  with  the  com- 
mission of  the  crime.  (People  v.  Compton, 
123  Cal.  403.) 


k.  When  Properly  Refused. 

Refusal  of  instruction  that  there  must  be 
union  of  act  and  intent  to  constitute  crime, 
when  not  error.    See  post,  286. 

185.  Instructions  requested  are  properly 
refused  when  substantially  given  in  other 
parts  of  the  charge,  or  when  asked  as  to 
the  weight  and  effect  of  evidence,  or  when 
implying  that  a  juror  has  more  right  to  vote 
not  guilty  than  guilty  against  his  consci- 
entious convictions.  (People  v.  Dole,  122 
Cal.  486.) 

186.  Instructions  requested  upon  the  sub- 
ject of  reasonable  doubt,  upon  which  the 
court  had  already  fully  instructed  the  jury, 
and  instructions  requested  as  to  disregard- 
ing statements  of  the  prosecuting  attorney 
of  facts  not  proved,  not  called  for  by  any- 
thing appearing  in  the  record,  are  properly 
refused.  (People  v.  Van  Horn,  119  Cat 
323.) 

187.  Where  the  instructions  given  by  the 
court  state  the  whole  doctrine  of  reasonable 
doubt  fully  and  properly  to  the  jury,  and, 
taken  as  a  whole,  are  as  favorable  to  the 
defendants  as  the  facts  and  the  law  will 
warrant,  it  is  not  error  to  refuse  instructions 
requested  by  the  defendant  upon  the  sub- 
ject of  reasonable  doubt,  especially  where 
the  meaning  of  one  of  them  is  involved  in 
doubt,  and  another  asserts  the  uncalled-for 
proposition  that  "It  is  better  that  a  hundred 
guilty  persons  escape  punishment  than  that 
one  who  1%  innocent  be  punished."  (People 
v.  Ebanks,  117  Cal.  652.) 

188.  Upon  the  trial  of  a  defendant  charged 
with  murder.  Instructions  requested  by  the 
defendant  upon  the  subject  of  reasonable 
doubt  are  properly  refused,  where  the  court, 
In  its  own  charge,  and  in  other  instructions 
given  at  his  request,  has  correctly  and  in 
great  detail  covered  the  whole  subject  of 
reasonable  doubt.  (People  v.  Barthleman, 
120  Cal.  7.) 


1.  Correct    as  a  Whole;    Contradictory  In- 
structions. 

189.  Each  sentence  of  a  charge  to  the  jury 
in  a  criminal  case  need  not  contain  all  the 
conditions  and  limitations  to  be  gathered 
from  the  entire  text  (People  v.  Neber,  125 
Cal.  560.) 

190.  The  instructions  in  a  criminal  case 
must  be  construed  as  a  whole,  and  if,  with- 
out straining  any  portion  of  the  language, 
it  harmonizes  as  a  whole,  and  fairly  and  cor- 
rectly presents  the  law  bearing  on  the  issues 
tried,  the  appellate  court  will  not  disturb 
the  judgment,  because  a  separate  instruction 
does  not  contain  all  the  conditions  and  limi- 
tations which  are  to  be  gathered  from  the 
entire  text  (People  v.  Worden,  113  Cal. 
569.) 

191.  Where  the  instructions  are  unsatis- 
factory and  contradictory,  and  do  not  clearly 
and  fairly  present  to  the  jury  the  law  bear- 
ing upon  the  facts  of  the  case,  and  seem 
both  to  exclude  and  to  include  consideration 
by  the  jury  of  the  violation  of  a  county  or- 
dinance, a  new  trial  must  be  granted.  (Peo- 
ple v.  Pearne,  118  Cal.  154.) 

• 
m.  Recalling    Jury  and  Instructing  in  Ab- 
sence of  Counsel. 

192.  It  is  not  error  to  recall  the  jury,  and 
to  give  an  instruction  in  the  absence  of  de- 
fendant's counsel,  where  they  cannot  be 
found  after  search,  if  the  defendant  himself 
is  present,  and  the  court  directs  an  excep- 
tion in  his  behalf.  (People  v.  Mayes,  113 
Cal.  618.) 


9.  Verdict;  Directing  Jury  to  Acquit  or  Con- 
vict 

193.  A  good  verdict  must  contain  within 
itself,  or  by  reference  to  the  indictment  all 
the  elements  of  the  crime,  and  if  it  is  silent 
on  some  element  of  the  crime,  the  verdict 
will  not  sustain  a  judgment;  and  where 
there  is  no  reference  to  the  Indictment,  as 
an  aid  to  determine  by  what  means  the  al- 
leged fraud  in  obtaining  the  note  was  con- 
summated, a  verdict  merely  finding  the  de- 
fendant guilty  of  defrauding  the  person 
named  in  the  indictment,  of  the  note  in  the 
Indictment  mentioned,  is  not  sufficient  to 
support  a  judgment  of  conviction.  (People 
v.  Cummings,  117  Cal.  497.) 

194.  Where  the  prosecution  has  adduced 
some  evidence,  and,  after  an  adverse  ruling 
upon  further  evidence,  the  prosecution 
rested,  the  court  if  it  deems  the  evidence 
adduced  insufficient  to  sustain  a  verdict  of 
guilty,  has  the  right  to  advise  the  jury  to 
render  a  verdict  of  not  guilty,  but  it  is  error 
summarily  to  direct  the  jury  to  acquit  the 
defendant    (People  v.  Roberts,  114  Cal.  67.) 

195.  Notwithstanding  the  error  in  the  sum- 
mary directing  of  a  verdict  for  the  defend- 
ant, the  erroneous  acquittal  has  the  effect 
to  prevent  a  retrial  of  the  defendant,  he 
having  been  once  in  jeopardy  for  the  offense 
set  out  in  the  information,  and  the  error 
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cannot,  therefore,  be  ground  for  reversal  of 
the  order  directing  the  verdict  of  acquittal. 
(People  v.  Roberts,  114  Cal.  67.) 

106.  Where  the  facts  relied  upon  to  sup- 
port a  plea  of  former  acquittal  and  of  once 
in  jeopardy  are  the  dismissal,  after  the  im- 
paneling of  the  jury,  of  a  fatally  defective 
information,  on  motion  of  the  district  attor- 
ney, by  reason  of  its  omission  to  allege  the 
essential  fact  of  ownership  of  the  property, 
such  omission  being  patent  and  not  disputed, 
a  question  of  law  is  raised  as  to  its  effect, 
of  which  the  jury  is  not  competent  to  judge; 
and  an  instruction,  in  such  case,  that  the 
jury  should  find  for  the  people  upon  the  plea 
does  not  Invade  the  province  of  the  jury. 
(People  y.  Ammerman,  118  Cal.  23.) 

197.  No  exception  is  authorized  to  a  re- 
fusal of  the  court  at  the  request  of  the  de- 
fendant to  advise  the  jury  to  acquit  the  de- 
fendant; and  a  review  of  such  refusal  can 
go  no  further  than  to  determine  whether 
there  was  an  absence  of  any  substantial  evi- 
dence as  to  some  fact  that  the  prosecution 
was  bound  to  prove.  (People  v.  Lewis,  124 
Cal.  551.) 


10.  Sentence  and  Judgment. 

Judgment  for  carrying  on  business  with- 
out a  license,  sufficiency  of.  See  Licenses, 
V. 

Final  judgment  of  conviction  is  conclusive 
upon  validity  of  information.  See  Appeals, 
191. 

Conviction  by  police  court  having  no  legal 
existence  is  void.    See  Police  Courts,  5. 

Order  fixing  day  for  execution  of  prisoner 
under  previous  sentence  of  death  is  appeal- 
able.   See  Appeals,  24. 

Order  fixing  day  of  execution  pending  ap- 
peal is  erroneous.    See  Appeals,  442. 

Order  fixing  time  of  sentence  after  time 
originally  set  is  appealable.  See  Appeals, 
25. 

Petition  to  federal  court  for  writ  of  ha- 
beas corpus  and  appeal,  effect  of  as  stay 
when  prisoner  sentenced  under  state  law. 
See  Appeals,  XIV. 

Petition  to  circuit  court  on  behalf  of  state 
prisoner  sentenced  to  death  for  writ  of 
habeas  corpus.    See  Appeals,  XIV. 

Enforcing  execution  against  one  sentenced 
to  imprisonment  for  life.  See  Executions, 
33. 

Where  death  warrant  signed  after  entry 
of  judgment,  it  is  appealable.  See  Appeals, 
26. 

Warden  of  state  prison  deferring  execu- 
tion pending  appeal  to  supreme  court  of 
United  States  is  not  in  contempt.  -See  Ap- 
peals, 444. 

Verdict  not  disturbed  in  supreme  court 
when.    See  Appeals,  6. 

Whittier  reform  schools.  See  Whittier 
Reform  Schools. 

Absence  of  counsel  at  fixing  of  time  of 
execution.    See  post,  505. 

Recital  in  judgment  of  confession  of  prior 
judgment,  effect  of.    See  post,  240. 

Silence  of  judgment  as  to  prior  convic- 
tion.   See  post,  255. 


Homicide,  verdict,  judgment,  and  sentence 
in.    See  post,  X,  16,  f. 

198.  After  a  verdict  convicting  a  defend- 
ant of  a  felony  has  been  rendered,  an  order, 
made  at  his  request,  by  its  terms  directing  a 
suspension  of  judgment  and  allowing  him  to 
ship  upon  a  United  States  deep  water  ves- 
sel, and  requiring  the  sheriff  to  make  a  due 
return  thereof  to  the  court,  is  in  legal  effect 
a  mere  order  that  sentence  be  suspended  un- 
til further  order  of  the  court;  and  the  court 
has  jurisdiction,  several  years  thereafter,  to 
set  aside  such  order,  and  sentence  the  de- 
fendant to  imprisonment.  (People  v.  Pat- 
rich,  118  CaL  332.) 

199.  The  burden  is  upon  the  defendant  to 
show,  if  he  can,  that  any  legal  cause  exists 
against  execution  of  the  judgment  (People 
v.  Durrant,  119  Cal.  201.) 

200.  The  court  has  discretion  to  determine 
whether  it  will  hear  evidence  in  mitigation 
of  punishment,  and  it  is  proper  for  it  to  re- 
fuse to  hear  incompetent  evidence  offered 
for  that  purpose.  (People  v.  McKay,  122 
Cal.  028.) 

201.  A  motion  in  arrest  of  judgment  can 
only  be  founded  on  defects  appearing  upon 
the  face  of  the  Information  or  indictment, 
and  cannot  be  made  for  want  of  a  legal  com- 
mitment before  the  filing  of  the  information. 
(People  v.  Chaves,  122  Cal.  134.) 

202.  Where  a  judgment  of  imprisonment 
has  been  rendered,  and  also  a  judgment  of 
fine,  there  can  be  no  imprisonment  to  satisfy 
the  fine,  and  that  portion  of  such  a  judg- 
ment which  provides  for  imprisonment  to 
satisfy  the  fine  is  void.  (People  v.  Brown, 
113  Cal.  35.) 

203.  Section  1205  of  the  Penal  Code,  which 
provides  for  Imprisonment  to  satisfy  a  fine, 
only  applies  where  there  is  no  direct  judg- 
ment of  imprisonment;  but  section  1200, 
which  makes  a  judgment  imposing  a  fine 
a  lien  in  like  manner  as  a  judgment  for 
money  in  a  civil  action,  and  also  section 
1214,  which  provides  that  if  a  judgment  is 
for  a  fine  afone,  execution  may  be  issued 
thereon  as  on  a  judgment  in  a  civil  action, 
apply  equally  whether  the  judgment  be  one 
of  fine  coupled  with  a  judgment  for  impris- 
onment, or  whether  it  be  simply  a  judgment 
of  fine  without  a  judgment  of  imprisonment. 
(People  v.  Brown,  113  Cal.  35.) 

204.  Where  a  minor  was  accused  before 
the  grand  jury  of  the  crime  of  burglary, 
and,  upon  recommendation  of  the  grand 
jury,  was  committed  by  the  superior  court 
to  the  custody  of  the  Whittier  State  School, 
without  trial  by  jury,  and  upon  evidence 
taken  before  the  court,  in  the  absence  of  his 
parents,  who  were  not  notified  of  the  hear- 
ing, such  commitment  is  void,  and  the  minor 
must  be  discharged  upon  habeas  corpus 
from  the  custody  of  the  superintendent  of 
said  state  school,  and  restored  to  the  custody 
of  his  parents.  (Ex  parte  Becknell,  119  Cai. 
496.) 

205.  A  minor  accused  of  crime  cannot  be 
committed  as  a  criminal  to  the  Whittier 
State  School  without  a  trial  by  jury;  nor 
can  such  minor  be  awarded  to  the  guardian- 
ship of  such  school,  as  against  his  parents, 
who  are  his  natural  guardians,  except  in  a 
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proceeding  in  which  they  are  made  parties, 
and  in  which  it  is  shown  that  they  are  unfit, 
or  unwilling,  or  unable  to  perform  their 
parental  duties.  (Ex  parte  Becknell,  119 
Cal.  496.) 


X.  Civil    Rights  of    Person    Sentenced    to 

State's  Prison. 

206.  The  right  of  Inheritance  is  a  civil 
right,  existing  only  by  virtue  of  the  law, 
and  the  legislature  may  make  the  depriva- 
tion of  this  right  a  portion  of  the  penalty  to 
be  imposed  for  the  commission  of  a  crime. 
Section  674  of  the  Penal  Code,  enacting  that 
"a  person  sentenced  to  imprisonment  in  the 
state  prison  for  life  is  thereafter  deemed 
civilly  dead,"  has  the  effect  to  extinguish  his 
civil  rights,  generally,  including  the  right  of 
inheritance;  and  such  person  cannot  be  a 
distributee  of  the  estate  of  an  Intestate 
father  who  died  subsequent  to  his  sentence 
of  imprisonment  for  life.  (Estate  of  Don- 
nelly, 125  Cal.  417.) 

207.  The  exceptions  named  in  sections  675 
and  676  of  the  Penal  Code  are  exclusive, 
and  the  civil  death  of  the  felon  destroys 
every  civil  right  not  expressly  saved  in  those 
sections.    (Estate  of  Donnelly,  125  Cal.  417.) 


XI.  Particular  Crimes. 

1.  Abduction. 

Innocence  of  accused  is  presumed.  See 
post,  351. 

208.  Upon  the  trial  of  a  defendant  ac- 
cused of  having  taken  a  female  under  the 
age  of  eighteen  years  away  from  her  father 
without  his  consent,  for  the  purposes  of  pros- 
titution, it  is  not  ground  for  challenge  to 
the  panel  of  the  trial  jury  that  the  sheriff 
who  served  the  venire  was  examined  as  a 
witness  for  the  people  upon  the  preliminary 
examination  of  the  defendant,  where  the 
sheriff  testified  that  he  had  no  bias  against 
the  prisoner.  (People  v.  Slater,  119  Cal. 
620.) 

209.  Where  the  character  of  the  house  to 
which  the  girl  was  taken  by  the  defendant 
was  clearly  established,  and  there  is  ground 
for  the  conclusion  that  he  took  her  away 
for  the  purpose  of  prostitution,  notwith- 
standing the.  testimony  of  the  defendant 
that  he  intended  to  marry  her  "as  soon  as 
he  got  money  enough,"  the  question  in- 
volved is  one  of  fact  for  the  jury  to  deter- 
mine from  the  whole  evidence,  and  their  ver- 
dict of  guilty  will  not  be  disturbed  for  in- 
sufficiency of  the  evidence  to  show  that  the 
defendant  intended  to  use  the  girl  as  a  pros- 
titute.   (People  v.  Slater,  119  Cal.  620.) 

210.  An  instruction  requested  by  the  de- 
fendant as  follows:  "If  you  find  from  the 
evidence  that  the  house  where  the  defend- 
ant took  the  girl  is  only  a  house  where  one 
woman  lives,  then  I  charge  you  that  such 
a  house  is  not  a  house  of  ill-fame,"  is  prop- 
erly modified  by  adding  the  words,  "unless 
it  is  used  for  the  purposes  of  prostitution." 
(People  v.  Slater,  119  Cal.  620.) 


211.  An  instruction  containing  a  brief 
statement  of  the  purpose  or  Intention  of  the 
statute,  and  that  it  was  "for  the  protection 
of  females  under  a  certain  age,"  though 
unnecessary,  is  not  materially  objectionable, 
where  the  Jury  were  elsewhere  distinctly 
told  that  it  applied  to  "females  under  the 
age  of  eighteen  years."    (People  v.  Slater, 

119  Cal.  620.) 

2.  Arson. 

Order  of  trial  of  codefendants  charged 
with.    See  ante,  68. 

Limiting  number  of  counsel  in  argument 
See  ante,  139. 

212.  A  building  to  be  the  subject  of  arson 
must  be  at  least  the  qualified  property  of  an- 
other; and  an  Indictment  charging  a  defend- 
ant with  the  crime  of  arson  in  setting  fire  to 
and  burning  his  own  house,  charges  no  of- 
fense, even  though  the  burning  was  with 
intent  to  destroy  other  inhabitants'  build- 
ings.   (People  v.  De  Winton,  113  Cal.  403.) 

213.  The  fact  that  defendant  may  have 
burned  the  building  with  intent  to  defraud 
an  insurance  company,  and  thus  have  laid 
himself  liable  to  a  prosecution  under  sec- 
tion 548  of  the  Penal  Code,  does  not  require 
that  he  be.  prosecuted  under  that  section, 
nor  change  the  character  of  the  crime  of  ar- 
son, of  which  the  defendant  may  be  con- 
victed, where  the  facts  constitute  that  of- 
fense, regardless  of  the  motive  for  which  the 
arson  was  committed.  (People  v.  Fong 
Hong,  120  Cal.  685.) 

214.  When  an  indictment  charges  the  de- 
fendant with  the  crime  of  arson  in  setting 
fire  to  and  burning  a  house,  the  property  of 
a  person  bearing  the  same  name  as  that  of 
the  defendant,  the  law  raises  the  presump- 
tion of  identity  of  person  from  identity  of 
name,  and  the  indictment  must  be  construed 
as  charging  the  defendant  with  the  burning 
of  his  own  building.  (People  v.  De  Winton, 
113  Cal.  403.) 

215.  An  information  charging  the  offense 
of  willfully  burning  insured  property  with 
intent  to  defraud  the  Insurer  under  section 
548  of  the  Penal  Code,  which  states  the  own- 
ership of  a  building  in  the  defendant,  the 
fact  of  insurance  thereon,  the  burning  of  the 
building  by  the  defendant,  and  that  such 
burning  was  done  with  Intent  to  defraud  the 
insurer,  is  sufficient,  and  is  not  rendered 
defective  in  substance  by  the  use  of  partici- 
ples therein  instead  of  verbs,  though  the  in- 
formation could  be  improved  by  not  using 
them  and  by  alleging  all  the  facts  directly 
and  positively.  (People  v.  Vasalo,  120  Oal. 
168.) 

216.  Where  it  appears  by  pleading  and 
proof  that  the  building  burned  by  a  defend- 
ant convicted  of  arson  was  occupied  by  third 
parties,  the  defendant  cannot  urge  a  pre- 
sumed license  from  the  owner  to  burn  the 
building,  the  owner  himself  having  no  right 
to  burn  it  in  such  case,  nor  to  give  anyone 
a  license  to  do  so.    (People  v.  Fong  Hong, 

120  Cal.  685.) 

217.  Evidence  that  the  buildings  for  the 
burning  of  which  the  defendant  was  ac- 
cused of  arson,  were  in  fact  burned  under 
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circumstances  which  tended  in  some  degree 
to  indicate  that  the  fire  was  of  incendiary 
origin,  though  weak  and  unsatisfactory  in 
particulars  capable  of  more  explicit  state- 
ment, is  sufficient  corroboration  of  the  con- 
fessions of  the  defendant  to  justify  their  ad- 
mission.    (People  v.  Jones,  123  Gal.  65.) 

Uncorroborated  testimony  of  accessary 
after  fact  to  crime  of  arson  is  sufficient  to 
convict.    See  ante,  119. 

218.  Where  the  prosecution  had  shown 
that  the  building  was  the  property  of  the 
defendant,  and  that  he  burned  it,  and  that  it 
was  then  insured  against  loss  by  fire,  the 
jury  was  fully  justified,  without  further 
proof,  in  finding  as  a  fact  that  defendant 
burned  the  building  with  intent  to  defraud 
the  insurer.    (People  v.  Vasalo,  120  Oal.  168.) 

219.  Where  it  appeared  at  the  trial  that 
the  contract  for  insurance  of  the  burned 
building  was  in  the  possession  of  the  attor- 
ney for  defendant,  and  the  court  ordered 
the  attorney  to  produce* it  in  court  at  2 
o'clock  of  that  day,  which  the  attorney  failed 
to  do,  not  upon  the  ground  that  he  needed 
more  time  to  comply  with  the  order,  but  up- 
on the  ground  that  he  was  entitled  to  more 
time  under  the  statute,  it  was  proper  for  the 
court  to  allow  the  prosecution  to  prove  its 
contents  by  oral  evidence  and  written  mem- 
oranda.   (People  v.  Vasalo,  120  Cal.  168.) 

220.  An  instruction  that  "arson  is  the 
willful  and  malicious  burning  of  the  build- 
ing with  intent  to  destroy  it,"  and  that 
'there  must  be,  to  constitute  the  crime  of 
arson,  a  willful  and  malicious  burning  of 
the  building,  and,  as  contained  in  the  defini- 
tion of  the  crime,  there  must  exist  an  intent 
to  destroy  It,"  is  sufficiently  full  upon  the 
subject  of  intent.  (People  v.  Fong  Hong, 
120  Cal.  685.) 

Instruction  as  to  guilt  of  one  aiding  and 
abetting,  what  proper.    See  ante,  22. 


3.  Assault    to    Murder    or    with    Deadly 

Weapon. 

a.  What  Constitutes;  What  is  Deadly  Wea- 
pon. 

Cross-examination  as  to  weapon  not  re- 
ferred to  in  chief  is  not  proper.  See  post, 
229. 

Evidence  of  Identity  of  weapon.  See  post, 
226-228. 

221.  For  the  purpose  of  determining 
whether  the  assault  was  made  with  Intent 
to  murder,  the  character  of  the  instrument 
used,  the  manner  in  which  it  was  used,  and 
the  purpose  to  be  accomplished  are  all  to  be 
considered;  and  where  it  appears  that  a  pur- 
pose to  kill  the  deputy  with  a  deadly  weapon 
might  have  been  formed  to  avoid  alarm  and 
pursuit  in  the  attempt  to  escape,  it  cannot 
be  said  the  verdict  of  guilty  was  not  justi- 
fied by  the  evidence.  (People  v.  Valliere, 
123  Cal.  576.) 

222.  A  "deadly  weapon"  is  one  "likely  to 
produce  death  or  great  bodily  injury";  and 
where  the  assault  was  made  with  a  loaded 
stocking  filled  with  salt  and  plaster  hardened 
by  wetting,  it  was  admissible,  though  incon- 


clusive, to  inquire  whether  a.  man  could  be 
killed  with  that  weapon,  and  then  it  was 
proper  to  show  how  it  could  be  done,  and 
that  it  was  an  instrument  likely  to  produce 
death  when  used  with  sufficient  force  in  a 
blow  upon  the  temple,  in  the  manner  in 
which  the  evidence  showed  that  it  was  used. 
(People  v.  Valliere,  123  Cal.  576.) 

223.  If  the  testimony  shows  that  the  ques- 
tion whether  the  instrument  used  was  such 
as  would  be  likely  to  produce  death  de- 
pends upon  the  manner  of  its  use  and  the 
portion  of  the  body  upon  which  It  was  used, 
it  becomes  a  mixed  question  of  law  and  fact 
whether  it  was  a  deadly  weapon,  which  the 
jury  must  determine  under  proper  Instruc- 
tions from  the  court  (People  v.  Valliere, 
123  Cal.  576.) 

b.  Information. 

224.  An  information  charging  a  defendant 
with  an  assault  with  a  deadly  weapon 
with  intent  to  kill  and  murder  one  Frank 
"Botano"  cannot  properly  be  set  aside  upon 
the  ground  that  defendant  had  not  been 
legally  committed  by  the  magistrate  for  the 
offense  charged,  by  reason  of  a  misnomer  in 
the  complaint  for  arrest,  caused  by  mistake 
of  the  justice  of  the  peace  in  the  recital  of 
the  complaint  in  describing  the  "affiant"  as 
Frank  "Bartino,"  it  appearing  that  the  com- 
plaint was  actually  subscribed  and  sworn  to 
by  Frank  u Botano."  Such  mistaken  recital 
could  not  have  prejudiced  the  defendant, 
and  it  is  error  to  set  aside  the  information 
on  account  thereof.  (People  v.  George,  121 
Cal.  492.) 


c.  Intent;  Evidence;  Sufficiency  of. 

225.  Upon  the  trial  of  a  charge  of  assault 
with  Intent  to  commit  murder,  the  question 
as  to  the  intent  with  which  the  acts  were 
done  by  the  defendant  is  one  purely  of  fact, 
to  be  determined  from  all  the  circumstances 
of  the  case  surrounding  the  assault  (Peo- 
ple v.  Watson,  125  Cal.  342.) 

226.  Where  the  prosecuting  witness  gave  a 
general  description  of  the  size  and  appear- 
ance of  the  pistol  with  which  he  had  been 
threatened,  and  over  defendant's  objection, 
it  was  shown  that  when  arrested  defendant 
had  two  loaded  pistols,  one  of  which  was  ad- 
mitted in  evidence,  but  there  was  no  attempt 
of  the  prosecuting  witness  to  identify  it,  and 
upon  proof  by  the  defendant  that  the  pistols 
were  purchased  by  him  after  the  date  of  the 
assault,  the  court  reconsidered  its  ruling  and 
struck  out  all  the  evidence  as  to  defendant's 
pistols,  and  instructed  the  jury  to  disregard 
it,  although  it  would  have  been  a  wiser  pro- 
cedure for  the  court  In  the  first  instance  not 
to  receive  the  evidence  until  satisfied  of  its 
admissibility,  yet,  under  the  circumstances, 
it  cannot  be  said  that  the  injury  from  the 
admission  of  the  evidence  afterward  strick- 
en out  was  reversible  error.  (People  v. 
Turner,  118  Cal.  324.) 

227.  Upon  the  trial  of  a  Chinese  defend- 
ant, charged  with  an  assault  with  a  deadly 
weapon,  where  there  was  testimony  that  the 
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defendant  fired  a  pistol  at  the  prosecuting 
witness,  and  then  ran  immediately  toward  a 
washhouse  where  he  was  employed,  and  the 
police  officer  who  arrested  the  defendant  in 
the  washhouse  testified  that  he  found  a  pis- 
tol there  in  one  of  the  beds,  which  he  took 
in  his  possession,  and  found  indications,  such 
as  powder  marks  and  smell  of  powder,  that 
it  had  been  recently  fired,  and  that  he  had 
taken  cartridges  therefrom  which  were  fresh 
in  appearance.  The  pistol  and  cartridges, 
upon  being  identified  by  the  police  officer, 
are  admissible  in  evidence  as  tending  to  show 
that  defendant  might  have  taken,  fired,  and 
reloaded  it,  notwithstanding  testimony  on 
the  part  of  the  defendant  that  the  pistol 
belonged  to  the  keeper  of  the  washhouse, 
and  that  it  had  been  loaded  for  several 
months.    (People  v.  Louie  Foo,  112  Cal.  17.) 

228.  An  objection  to  the  sufficiency  of  the 
identification  of  the  pistol  and  cartridges  is 
waived,  where  no  specific  objection  is  made 
upon  that  ground,  but  only  the  general  ob- 
jection that  the  evidence  was  incompetent, 
irrelevant  and  immaterial,  and  not  connected 
with  the  defendant  (People  v.  Louie  Foo, 
112  Cal.  17.) 

229.  A  medical  witness  who  has  testified 
only  as  to  the  weapon  used  by  the  defend- 
ant cannot  properly  be  asked  on  cross-exams- 
Ination  as  to  another  and  different  weapon 
called  a  "billy,"  and  as  to  whether  the  wit- 
ness would  call  that  a  deadly  weapon. 
(People  v.  Valliere,  123  Cal.  576.) 

230.  Upon  the  trial  of  a  defendant  charged 
with  an  assault  with  a  deadly  weapon  with 
intent  to  commit  murder,  evidence  Is  ad- 
missible for  the  purpose  of  showing  the 
motive  and  intent  of  the  assault,  to  prove 
that  the  defendant  was  then  confined  in  the 
county  jail  awaiting  sentence  under  convic- 
tion for  burglary,  and  that  the  assault  was 
made  upon  the  deputy  sheriff  in  charge  of 
the  jail,  for  the  purpose  of  attempting  to 
make  an  escape.  (People  v.  Valliere,  123 
Cal.  576.) 

231.  Upon  a  charge  of  an  assault  upon  a 
person  named,  with  intent  to  commit  mur- 
der, evidence  of  an  assault  upon  and  pursuit 
of  a  third  person,  which  was  part  of  the 
same  affray,  and  of  the  res  gestae,  is  admis- 
sible; and  it  is  immaterial  that  such  assault 
and  pursuit  was  immediately  subsequent  to 
the  assault  charged  and  not  prior  thereto, 
or  at  the  same  moment  therewith.  (People 
v.  Teixeira,  123  Cal.  297.) 

232.  Where  a  defendant  is  accused  of  an 
assault  with  a  deadly  weapon  with  intent  to 
murder  a  police  officer  who  was  endeavoring 
to  arrest  him  for  shooting  at  another  person, 
evidence  is  admissible  to  show  the  circum- 
stances of  the  previous  shooting  for  the  pur- 
pose of  showing  the  motive  of  the  defendant 
in  the  commission  of  the  offense  charged, 
and  to  prove  his  intent  in  resisting  arrest 
and  assaulting  the  policeman;  and  the  fact 
that  such  evidence  of  motive  and  intent  in- 
cludes the  proof  of  a  distinct  offense  for 
which  the  arrest  was  sought  does  not  render 
such  evidence  inadmissible.  (People  v.  Wil- 
son, 117  Cal.  688.) 


233.  Upon  a  charge  of  assault  with  intent 
to  commit  murder,  where  the  identification 
of  the  defendant  by  the  prosecuting  witness 
was  a  vital  point  in  the  case,  it  is  permissi- 
ble and  important  for  the  defendant  to  im- 
pair, so  far  as  he  can  by  legal  evidence,  the 
force  of  the  identifying  evidence,  and  it  is 
legitimate  cross-examination  upon  the  ques- 
tion of  identity  to  ask  the  witness  concern- 
ing the  apparel  of  his  assailant,  and  upon 
answer  made  that  the  coat  of  defendant  ex- 
hibited to  him  was  like  the  coat  worn,  it  is 
proper  to  show  that  upon  the  preliminary 
examination,  and  upon  the  former  trial  the 
same  witness  had  identified  the  same  gar- 
ment with  positiveness,  and  that  evidence 
was  afterward  adduced  upon  the  former 
trial  to  show  that  defendant  had  purchased 
it  subsequent  to  the  date  of  the  alleged 
offense,  and  It  is  reversible  error  to  refuse  to 
permit  such  evidence.  (People  v.  Turner, 
118  Cal.  324.) 

234.  Upon  the  trial  of  a  charge  for  an  as- 
sault with  intent  to  murder,  committed  by 
defendant  upon  the  person  of  his  wife,  ovi-. 
dence  that  he  had  been  informed  that  his 
wife  was  running  with  other  men  for  im- 
moral and  illicit  purposes,  and  that  at  the 
time  of  the  assault  he  supposed  she  was 
going  away  for  some  such  purpose,  is  not 
admissible  to  justify  the  assault  charged; 
and  where  his  own  testimony  showed  that 
he  had  been  aware  of  such  lewd  conduct  on 
her  part  for  eighteen  months,  and  it  was  uot 
claimed  or  offered  to  be  shown  that  defend- 
ant was  acting  under  the  influence  of  pas- 
sion aroused  by  any  recent  information  of 
his  wife's  infidelity,  such  evidence  is  not  ad- 
missible to  rebut  malice  in  the  assault. 
(People  v.  Arnold,  116  Cal.  682.) 

235.  Where  the  defendant  was  convicted 
of  the  lesser  offense  of  assault  with  a  deadly 
weapon,  of  which  malice  is  not  an  essential 
ingredient,  and  evidence  of  his  wife's  infidel- 
ity was  in  substantial  effect  placed  before 
the  jury,  the  rejection  of  other  evidence  of 
such  infidelity,  for  the  purpose  of  rebutting 
malice  under  a  charge  of  assault  with  intent 
to  murder  is  harmless.  (People  v.  Arnold, 
116  Cal.  682.) 

236.  When  there  is  evidence,  aside  from 
the  presumption  arising  from  the  use  of  a 
deadly  weapon,  tending  to  prove  the  specific 
intent  to  murder,  as  charged  in  the  indict- 
ment, such  intent  is  a  question  of  fact  for 
the  jury,  and  its  verdict  will  not  be  set  aside 
for  insufficiency  of  the  evidence  to  sustain 
it    (People  v.  Wilson,  117  Cal.  688.) 


d.  Instructions. 

237.  Where  the  defendant  admitted  that 
he  struck  his  wife  on  the  head  with  a  stick 
and  knocked  her  down,  and  the  proof  showed 
that  she  was  rendered  unconscious  by  the 
blow,  and  the  evidence  of  the  prosecution 
showed  that  the  blow  was  given  by  a  rock, 
and  that  she  was  cut  on  the  scalp  with  a 
knife,  and  the  court  instructed  the  jury  that 
they  could  convict  the  defendant  of  the 
offense  charged,  viz.,  an  assault  with  intent 
to  murder,  or  of  the  lesser  offense  of  an  as- 
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sault  with  a  deadly  weapon,  the  failure  of 
the  court  to  Instruct  the  jury  that  they 
might  also  convict  him  of  a  simple  assault 
is  not  error,  in  the  absence  of  a  request  by 
the  defendant  for  such  Instruction.  (Peo- 
ple y.  Arnold,  116  Gal.  682.) 

238.  Upon  the  trial  of  a  charge  of  assault 
with  intent  to  commit  murder,  it  seems  that 
section  188  of  the  Penal  Code,  describing 
both  express  and  implied  malice,  should  not 
be  given  as  an  instruction,  and  the  failure 
to  give  it  when  not  asked  for  by  the  defend- 
ant is  not  prejudicial  to  him.  An  instruc- 
tion that  the  word  "malice,"  as  involved  in 
the  crime  charged,  "imports  a  wish  to  vex, 
annoy,  or  injure  another  person  or  an  intent 
to  do  a  wrongful  act,"  is  not  erroneous,  be- 
cause not  describing  implied  malice,  which 
is  not  the  equivalent  of  the  actual  intent  es- 
sential to  the  crime  of  assault  with  intent  to 
commit  murder.  (People  v.  Burgle,  123  Cal. 
303.) 

239.  An  instruction  to  the  jury  under  a 
charge  of  assault  with  intent  to  commit 
murder,  that  the  form  of  their  verdict  must 
be  either  not  guilty,  or  guilty  as  charged, 
or  guilty  of  art  assault,  is  prejudicially  erro- 
neous in  omitting  the  possibility  of  a  con- 
viction under  section  245  of  the  Penal  Code, 
where  the  evidence  will  justify  such  con- 
viction. Such  omission  is  the  equivalent  of 
a  refusal  to  instruct  that  such  conviction 
could  be  had  under  evidence  justifying  it. 
(People  v.  Watson,  125  Cal.  342.) 


e.  Verdict,  Judgment,  and  Sentence. 

Instruction   as   to  form   of   verdict.    See 
ante,  239. 

240.  Where  a  defendant  charged  with  an 
assault  with  intent  to  kill,  and  also  with 
having  suffered  a  prior  conviction  of  another 
felony,  when  arraigned,  pleaded  not  guilty 
of  the  offense  charged,  and  denied  the  prior 
conviction,  and  the  verdict  passed  only  on 
the  plea  of  not  guilty,  but  the  sentence  was 
too  great,  unless  based  on  the  prior  convic- 
tion, and  the  judgment  recited  that  defend- 
ant subsequently,  on  a  specified  day,  con- 
fessed the  prior  conviction,  the  truth  of 
which  recital  was  not  controverted,  the  ver- 
ity of  the  recital  must  be  accepted;  and 
where  it  appears  that  the  case  was  con- 
ducted on  the  theory  that  the  prior  convic- 
tion had  been  confessed,  and  no  reference 
was  made  to  the  prior  conviction,  either  in 
the  reading  of  the  information  or  in  the 
charge  of  the  court,  there  is  no  defect  in 
the  judgment-roll  of  which  defendant  can 
take  advantage  upon  appeal,  and  no  error 
appears  upon  its  face.  (People  v.  McNeill, 
118  Cal.  388.) 

241.  Under  a  charge  of  assault  with  in- 
tent to  commit  murder,  the  defendant  may, 
if  the  evidence  justifies  it,  be  convicted  pur- 
suant lo  section  245  of  the  Penal  Code,  of 
an  assault  with  a  deadly  weapon,  or  by 
means  and  force  likely  to  produce  great  bod- 
ily injury.    (People  v.  Watson,  125  Cal.  342.) 
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4.  Bribery;  Breach  of  the  Peace. 

242.  The  provisions  of  section  19  of  the 
purity  of  elections  act  of  1893  do  not  apply 
to  primary  elections  for  delegates  to  a  polit- 
ical convention,  which  are  purely  a  creation 
of  political  parties  and  associations,  and  an 
Indictment  charging  the  defendant  with  giv- 
ing money  to  influence  the  choice  of  such 
delegates  at  a  primary  election  duly  and 
regularly  called  by  the  central  committee  of 
a  certain  political  party  states  no  offense. 
(People  v.  Cavanaugh,  112  Cal.  674.) 

243.  The  allegation  as  an  indictment  that 
a  primary  election  was  duly  and  regularly 
called,  does  not  Import  that  it  was  called 
under' and  pursuant  to  the  provisions  of  the 
Political  Code,  inasmuch  as  It  might  have 
been  duly  and  regularly  called  in  entire  dis- 
regard of  those  provisions.  (People  v.  Cav- 
anaugh, 112  Cal.  674.) 

Threatened  breach  of  peace,  jurisdiction 
of  justice.    See  Malicious  Prosecution;  5. 

5.  Burglary. 

Entering  a  house  with  intent  to  commit 
murder  is  burglary.    See  post,  358. 

Murder  committed  in  an  attempt  to  per- 
petrate burglary.    See  post,  358. 

244.  In  a  prosecution  for  burglary,  where 
the  evidence  shows  the  act  to  have  been 
committed  between  some  time  in  the  after- 
noon of  a  particular  day  and  the  following 
midnight,  a  conviction  of  burglary  of  the 
first  degree  will  not  be  disturbed  on  appeal. 
(People  v.  McCarty,  117  Cal.  65.) 

245.  Where  an  indictment  charged  a  bur- 
glarious entry  of  a  house  belonging  to  John 
Doe,  whose  real  name  is  unknown,  etc.,  and 
the  proof  showed  that  the  house  belonged 
to  a  woman,  there  is  no  material  variance 
between  the  indictment  and  the  proof  as  to 
the  ownership  of  the  house.  (People  v. 
White,  116  Cal.  17.) 

246.  The  information  need  only  aver  that 
the  building  in  which  the  burglary  was  com- 
mitted was  in  the  county,  and  an  averment 
that  it  was  at  a  specified  town  in  the  county 
is  surplusage,  where  it  does  not  appear  that 
the  local  vicinage  Is  important  for  identifi- 
cation, and  proof  that  the  building  was  sit- 
uated a  mile  and  a  half  from  the  town  al- 
leged Is  not  a  material  variance.  (People 
v.  Gelger,  116  Cal.  440.) 

247.  Upon  the  trial  of  a  defendant  charged 
with  burglary  with  intent  to  commit  larceny, 
evidence  that  the  prosecuting  witness  had 
articles  of  personal  property  belonging  to 
him  in  the  house  where  he  lived,  at  6 
o'clock  P.  M.  of  a  certain  day,  and  that 
about  9  o'clock  P.  M.  of  the  same  day,  po- 
lice officers  came  to  his  house  with  the  de- 
fendant, and  with  said  articles  belonging  to 
the  witness,  together  with  the  testimony  of 
the  police  officers  that  the  defendant  had 
the  articles  in  his  possession,  and  surren- 
dered them  to  them,  and  went  with  them  to 
the  room  of  the  prosecuting  witness,  and 
showed  them  the  place  in  the  room  where 
he  got  them,  is  sufficient  proof  of  the  cor- 
pus delicti  to  justify  evidence  of  the  admis- 
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sions  of  the  defendant  made  to  the  officers, 
that  he  took  the  stuff  hecause  he  was  hard 
Up,  and  expected  to  get  a  good  price  for  it 
(People  v.  Harris;  114  Cal.  575.) 

248.  Upon  the  trial  of  a  defendant  accused 
6f  burglary  with  intent  to  commit  larceny, 
where  there  was  evidence  for  the  prosecu- 
tion showing  that  a  burglarious  entry  had 
been  made  into  a  house  by  two  men,  and 
that  a  trunk  standing  in  the  hall  had  been 
rifled  by  them,  and  clothing,  an  album,  and 
jewelry  taken  therefrom,  it  was  proper  for 
the  prosecution  to  prove,  as  corroborative 
evidence,  that  defendant  was  the  owner  of 
a  trunk  in  which  most  of  the  stolen  prop- 
erty was  found;  and  even  if  the  record  had 
disclosed  that  defendant  had  been  prose- 
cuted upon  another  charge  of  burglary 
wherein  it  was  alleged  that  he  had  stolen 
the  trunk,  it  would  still  be  competent  to 
show  that  he  owned  or  claimed  the  trunk 
in  question,  as  furnishing  evidence  of  pos- 
session of  its  contents.  (People  v.  Sears,  119 
Cal.  267.) 

249.  Where  the  evidence  for  the  prosecu- 
tion showed  that  the  stolen  clothing,  album, 
etc.,  were  found  in  a  trunk  kept  by  defend- 
ant in  a  barn  owned  by  another  person,  and 
that  some  of  the  stolen  jewelry  was  found 
in  his  pockets,  and  that  the  burglary  oc- 
curred between  10  and  11  o'clock  at  night, 
and  there  was  evidence  for  the  defendant 
tending  to  prove  that  defendant  was  else- 
where employed  until  about  11  o'clock  on 
that  night,  and  defendant  attempted  to  ac- 
count for  his  possession  of  the  stolen  prop- 
erty by  saying  he  was  a  junk  dealer,  and 
that  on  the  next  morning  he  found  the 
goods  in  a  gunny-sack  standing  against  a 
tree  on  the  corner  of  two  streets,  and  that 
he  put  them  in  the  barn  because  he  was 
afraid  the  woman  with  whom  he  lived  near 
the  barn  would  take  them,  the  jury  was  the 
sole  judge  as  to  the  guilt  or  innocence  of  the 
defendant,  and  may  have  disbelieved  the 
testimony  tending  to  prove  an  alibi,  or  that 
there  was  a  mistake  as  to  the  hour  when  he 
quit  work,  or  as  to  the  time  of  the  burglary, 
and  their  verclict  cannot  be  disturbed  upon 
appeal  for  insufficiency  of  the  evidence  to 
support  it.    (People  v.  Sears,  119  Cal.  267.) 

250.  On  a  trial  for  burglary,  after  evi- 
dence has  been  offered  showing  that,  on  the 
night  of  the  burglary,  the  defendants  were 
arrested  with  the  property  stolen  in  their 
possession,  statements  then  made  by  them 
to  the  arresting  officer,  relating  to  their 
movements  oh  the  night  in  question,  and  to 
the  goods  in  their  possession,  which,  if  true, 
tended  to  show  their  innocence,  are  admis- 
sible without  preliminary  proof  that  such 
statements  were  freely  and  voluntarily 
made.    (People  v.  Ashmead,  118  Cal.  508.) 

251.  Evidence  is  further  admissible  that  on 
account  of  such  statements  the  arresting 
officer  then  released  the  defendants  upon 
their  promise  to  return  the  next  morning, 
the  goods  being  left  in  his  custody,  but  that 
they  did  not  return  then  or  at  all,  and  that 
they  were  rearrested,  after  considerable 
search,  several  days  later.  (People  v.  Ash- 
mead, 118  Cal.  508.) 


252.  In  such  a  case,  changes  made  in  in- 
structions requested  by  the  defendants  that 
guilt  must  be  proven  "beyond  all  reason- 
able doubt,"  by  inserting  the  word  "a"  in 
the  place  of  "all,"  and  that  "possession  of 
stolen  property  ....  is  not  sufficient  to 
warrant  a  conviction,"  by  inserting  the 
word  "mere"  before  the  word  "possession," 
are  immaterial  and  without  prejudice  to  the 
defendants.  (People  v.  Ashmead,  118  Cal. 
508.) 

253.  A  charge  to  the  jury  upon  the  trial 
of  an  accusation  of  burglary  with  intent  to 
commit  larceny,  in  reference  to  the  posses- 
sion of  stolen  goods,  which  at  the  outset 
showed  that  it  was  based  hypothetical ly 
upon  the  fact  of  such  possession  being  estab- 
lished beyond  a  reasonable  doubt,  does  not 
proceed  to  charge  the  jury  upon  matters  of 
fact,  because  such  hypothesis  is  not  repeated 
in  the  subsequent  discussion  of  the  effect  of 
evidence  of  such  possession,  and  as  to  when 
it  is  to  be  considered  as  a  circumstance  in 
connection  with  other  circumstances  in  the 
case  in  arriving  at  a  verdict.  (People  v.  Ne- 
ber,  125  Cal.  560.) 

254.  Such  charge  could  not  mislead  the 
jury  when  they  were  in  a  subsequent  part 
of  the  charge  expressly  cautioned  against 
understanding  the  court  as  intimating  any 
opinion  upon  any  fact  in  the  case,  or  upon 
the  weight  of  the  evidence.  (People,  v.  Ne~ 
ber,  125  Cal.  560.) 

255.  A  judgment  upon  a  conviction  of 
burglary  in  the  second  degree,  imposing  a 
longer  sentence  than  is  allowed  except  upon 
prior  conviction  of  a  felony,  which,  owing  to 
the  clerical  misprision  or  mistake  of  the 
clerk  in  entering  it,  does  not  recite  such 
prior  conviction,  is  erroneous,  but  not  void, 
and  where  the  record  otherwise  shows  such 
prior  conviction,  which  the  court  had  a  right 
to  consider  in  Imposing  the  sentence,  the 
omission  of  the  clerk  to  recite  it  is  merely  a 
technical  error  not  affecting  the  substantial 
rights  of  the  appellant,  and  is  not  ground  for 
reversal  of  the  judgment.  (People  v.  Kelly, 
120  Cal.  271.) 

6.  Conspiracy. 

All  statements,  acts,  and  declarations  of 
conspirators  are  competent.    See  post,  676. 

Evidence  is  insufficient  to  sustain  convic- 
tion of  complicity,  when.    See  post,  347. 

256.  Defendants  jointly  indicted  and  tried 
for  murder  are  not  charged  with  the  crime 
of  conspiracy;  and  the  conspiracy  element  of 
the  crime  charged  becomes  important  only 
as  a  means  of  establishing  the  commission 
of  the  crime  charged  against  the  defendants 
jointly;  but,  in  this  view,  evidence  is  prop- 
erly submitted  to  show  a  conspiracy,  and  in- 
structions are  properly  given  defining  it. 
(People  v.  Holmes,  118  Cal,  444.) 

257.  The  evidence  reviewed  and  held  suffi- 
cient, though  circumstantial,  to  show  a  con- 
spiracy to  murder  the  deceased,  to  which  the 
defendant  and  his  codefendants  and  others 
were  parties;  that  the  killing  was  in  con- 
summation of  the  conspiracy;  that  the  ar- 
rest of  the  deceased  upon  a  criminal' charge 
was  not  in  good  faith,  but  a  mere  pretense 
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and  an  act  done  In  direct  furtherance  of 
the  scheme  and  conspiracy  to  murder,  and  to 
sustain  a  verdict  of  guilty  of  murder  against 
the  defendant  (People  v.  Gregory,  120  Cal. 
16.  > 

258.  Although  n  resolution  passed  by  the 
members  of  a  trade  union,  who  were  en 
gaged  In  a  strike,  in  reference  to  interview- 
ing nonunion  men,  may  not  import  an  in- 
tention to  commit  an  unlawful  act,  or  to  do 
a  lawful  act  by  unlawful  means,  yet  it  is 
competent  to  inquire  into  the  subsequent 
conduct  of  such  members  to  ascertain 
whether  or  not  there  was  a  Joint  intention, 
not  disclosed  by  the  resolution,  formed  at 
the  time  of  its  passage  or  subsequently  to  do 
an  unlawful  act,  or  to  do  a  lawful  act  by 
unlawful  means;  and  the  questions  how  far 
their  conduct  went  to  establish  a  conspiracy, 
and  to  what  extent  they  were  involved  in  it, 
and  when  it  was  formed,  if  at  all,  and  when 
terminated,  and  whether  the  acts  of  violence 
proved  were  or  were  not  part  of  an  original 
design  to  force  the  deceased  to  quit  work, 
and  whether  the  crime  alleged  was  commit- 
ted in  pursuance  of  the  conspiracy,  or  was 
the  independent  act  of  some  of  the  persons 
present,  outside  of  and  foreign  to  the  com- 
mon design,  are  questions  exclusively  for 
the  jury.    (People  v.  Holmes,  118  Cal.  444.) 

259.  The  acts  of  the  defendants  at  the 
time  and  place  of  the  assault  may  be  consid- 
ered by  the  jury,  as  tending  to  show  the  pur- 
pose and  objects  of  the  conspiracy  in  its  in- 
ception; nor  is  it  necessary  that  the  Jury 
should  locate  the  conspiracy  at  any  time 
prior  to  the  coming  of  the  defendants  to  the 
building  where  the  assault  was  made;  but 
it  might  have  originated  then  and  there. 
(People  v.  Holmes,  118  Cal.  444.) 

260.  Tne  declarations  of  persons  whom  the 
evidence  sufficiently  tends  to  show  were  co- 
conspirators with  the  defendant  to  kill  the 
deceased,  though  made  in  the  absence  of  the 
defendant,  and  during  an  interval  of  three 
or  four  months  prior  to  the  homicide,  were 
admissible  to  show  the  Inception  and  crea- 
tion of  the  conspiracy,  and  that  the  taking 
off  of  the  deceased  as  a  common  enemy  oc- 
cupied the  minds  of  the  conspirators,  and  to 
show  conversations  among  them  as  to  the 
means  to  be  used,  and  the  parties  to  partici- 
pate in  the  killing;  and  the  declarations  of 
one  who  was  admitted  by  the  defendant  to 
be  his  friend,  who  would  aid  him  in  case  the 
deceased  was  killed,  tending  to  show  him  to 
be  a  fellow  conspirator,  and  to  have  desired 
the  killing  of  the  deceased  and  another  per- 
son, were  admissible  in  connection  with  the 
evidence  of  the  defendant's  statement 
(People  v.  Gregory,  120  Cal.  1G.) 

261.  Where  there  Is  no  dispute  as  to  the 
fact  that  seven  men  named  had  Just  left  a 
certain  house  and  proceeded  in  the  direction 
of  the  homicide,  evidence  of  the  declaration 
of  a  codefendant  that  the  seven  men  seen 
in  the  distance  were  the  seven  men  who  had 
just  left  that  house,  giving  the  same  names, 
could  do  the  defendant  no  harm.  (People  v. 
Gregory,  120  Cal.  1&) 

262.  Where  there  was  evidence  tending  to 
show  a  prima  facie  case  of  conspiracy  be- 


tween the  defendants  and  a  few  other  per- 
sons, and  that  the  homicide  was  the  result 
of  such  conspiracy,  the  order  in  which  the 
evidence  as  to  the  conspiracy  and  the  acts 
of  the  conspirators  should  be  proved  was  in 
the  discretion  of  the  court;  and  when  the 
subsequent  acts  of  the  alleged  conspirators 
made  the  statements  of  the  person  alleged 
to  have  been  shot  by  the  deceased  admissi- 
ble, the  order  in  which  such  evidence  was 
received  was  Immaterial;  and  it  was  permis- 
sible to  permit  the  prosecution  to  show  that 
such  person  made  differing  statements,  and 
to  offer  evidence  tending  to  show  that  the 
deceased  did  not  shoot  such  person.  (People 
v.  Van  Horn,  119  Cal.  323.) 

263.  The  order  of  evidence  prescribed  by 
subdivision  6  of  section  1870  of  the  Code  of 
Civil  Procedure,  that  the  acts  or  declarations 
of  a  co-conspirator  may  be  received  after 
proof  of  the  conspiracy,  is  not  mandatory; 
but  that  section  presents  the  proper  order  of 
proof,  and  it  is  only  in  exceptional  cases 
that  the  court  should  exercise  its  discretion 
to  allow  a  departure  therefrom,  when  the 
facts  from  which  the  conspiracy  is  to  be  in- 
ferred are  so  intimately  blended  with  other 
facts  going  to  constitute  the  crime  that  it  is 
difficult  to  present  the  evidence  in  intelligi- 
ble form  without  first  admitting  the  testi- 
mony of  the  accomplice.  (People  v.  Comp- 
ton,  123  Cal.  403.) 

264.  Evidence  as  to  the  appearance,  con- 
duct and  declarations  of  a  co-conspirator, 
who  is  not  on  trial,  directed  toward  matters 
occurring  after  the  commission  of  the  offense 
and  not  in  the  presence  of  the  defendant,  Is 
inadmissible  hearsay,  and  its  admission  is 
prejudicially  erroneous.  It  is  not  rendered 
admissible,  on  the  ground  that  the  conspir- 
acy was  not  yet  ended,  merely  because  it 
does  not  appear  that  the  stolen  property  had 
been  distributed  between  the  thieves,  In  the 
absence  of  evidence  on  that  subject,  and  of 
evidence  that  it  was  ever  intended  that  it 
should  be  so  distributed.  (People  v.  Opie. 
123  Cal.  294.) 

265.  The  confession  of  a  co-conspirator  to 
the  effect  that  he  and  the  defendant  had 
committed  the  crime  of  arson  with  which 
the  defendant  was  charged,  made  after  the 
conspiracy  had  ended,  is  Inadmissible  hear- 
say; nor  is  such  confession  admissible  for 
the  purpose  of  impeaching  his  evidence, 
when  not  directly  contradictory  thereto. 
(People  v.  Collum,  122  CaL  186.) 

266.  Where  there  was  evidence  sufficient 
to  leave  the  question  with  the  jury  as  to  the 
nature  and  extent  of  a  conspiracy  of  the 
members  of  a  trade  union,  Including  the  de- 
fendants, to  prevent  the  deceased  from  work- 
ing, and  to  assault  him  with  violence  for  so 
doing,  and  tending  to  show  that  some  of  the 
defendants  assaulted  the  deceased  without 
provocation,  and  that  all  of  the  defendants 
aided,  abetted  and  encouraged  the  assault, 
it  is  proper  to  instruct  the  jury  that  "a  con- 
spiracy exists  when  two  or  more  persons 
conspire  to  commit  an  unlawful  act,  or  to 
commit  a  lawful  act  by  unlawful  means  " 
and  that  "no  person  has  any  right,  by  vio- 
lence or  unlawful  means,  to  prevent  another 
from  exercising  a  lawful  trade  or  calling 
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or  doing  any  other  lawful  act/'  and  that  'if 
two  or  more  persons  conspire  together  to 
prevent  another  person  by  violence  or  un- 
lawful means"  from  so  doing,  "and  while 
engaged  in  carrying  out  such  conspiracy  they 
(the  conspirators)  commit  a  felony  or  some 
other  unlawful  act  not  amounting  to  a  felony 
upon  the  body"  of  such  person,  "they  are  all 
liable  for  the  acts  of  any  one  of  their  num 
ber  done  in  pursuance  of  such  conspiracy." 
(People  v.  Holmes,  118  Cal.  444.) 


7.  Crime  against  Nature. 

267.  A  charge  of  the  "infamous  crime 
against  nature,"  is  not  sustained  by  proof  of 
a  carnal  assault  upon  a  human  being,  not 
made  per  anum.    (People  v.  Boyle,  116  Cal. 

658.) 

268.  Upon  the  trial  of  a  defendant  accused 
of  an  assault  with  intent  to  commit  the  infa- 
mous crime  against  nature,  where  there  is 
evidence  tending  to  show  that  defendant, 
after  having  unsuccessfully  solicited  consent 
to  the  act  by  the  person  upon  whom  the  al- 
leged assault  was  made,  grabbed  him  and 
tried  to  roll  him  over;  that  he  resisted  and 
made  some  noise,  and  the  defendant  then 
desisted,  and  said  he  would  not  make  him 
do  it  if  he  didn't  want  to,  it  is  a  question  of 
fact  for  the  jury  whether  the  force  testified 
to  was  used,  and  also  what  was  the  Intent 
with  which  it  was  done,  and  the  evidence 
was  sufficient,  if  believed  by  the  jury,  to  jus- 
tify the  conclusion  that  whatever  force  was 
used  was  with  the  intent  and  purpose  to 
commit  the  crime  alleged;  and  if  any  appre- 
ciable force  was  used  with  that  intent,  and 
the  defendant  desisted  through  fear  of  de- 
tection from  any  cause,  the  intended  act  be- 
ing felonious  and  against  the  will  of  the 
prosecuting  witness,  it  was  an  assault  within 
the  meaning  of  the  Penal  Code  defining  an 
assault,  and  defining  the  crime  for  which 
the  defendant  was  prosecuted.  (People  v. 
Wilson,  119  Cal.  384.) 

269.  It  was  not  essential  to  the  offense 
charged  that  the  assault  should  have  put 
the  person  assaulted  in  fear,  and  the  ques- 
tions whether  his  feelings  were  not  sensitive 
and  were  not  greatly  outraged,  and  whether 
the  fact  that  no  bodily  injury  was  Inflicted 
may  suggest  the  possibility  of  some  improper 
motive  for  the  prosecution  on  his  part,  are 
questions  for  the  jury;  and  it  is  sufficient  to 
support  a  verdict  of  guilty  of  the  offense 
charged,  with  a  recommendation  of  the  de- 
fendant to  the  extreme  mercy  of  the  court, 
that  there  was  legal  evidence  upon  which 
the  verdict  could  be  sustained,  and  that  the 
recommendation  made  by  the  jury  negatives 
the  Idea  of  passion  or  prejudice  on  their  part. 
(People  v.  Wilson,  119  Cal.  384.) 

8.  Election  Laws,  Offenses  against. 

Bribery.    See  ante,  XI,  4. 

270.  Upon  the  trial  of  a  defendant  accused 
of  altering  the  official  returns  of  an  election, 
where  the  only  evidence  adduced  against 
him  consists  of  the  comparison  of  handwrit- 


ing written  by  him  in  a  state  of  excitement, 
with  altered  figures  in  the  returns,  and 
where  no  other  single  suspicious  circum- 
stance, or  any  motive  or  opportunity  for 
the  crime  was  proved  against  him,  but  it 
was  shown  without  contradiction  that  he 
never  had  the  package  in  his  hands,  and 
that  he  bore  a  good  character,  held,  that 
the  evidence  Is  insufficient  to  justify  a  ver- 
dict of  guilty  of  the  offense  charged.  (Peo- 
ple v.  Buckley,  116  Cal.  146.) 

271.  Circumstances  relied  upon  to  estab- 
lish the  guilt  of  one  accused  of  crime  must 
not  only  be  consistent  with  that  hypothesis, 
but  also  inconsistent  with  any  other  rational 
conclusion;  and,  where  there  were  other  elec- 
tion officers,  who  were  not  before  the  court, 
but  who  had  equal  opportunity  for  fraud 
with  the  defendants  charged  with  the  of- 
fense, the  mere  testimony  of  each  of  five  co- 
defendants  as  witnesses  for  the  people,  that 
he  had  himself  honestly  performed  his  part 
of  the  work,  is  Insufficient  to  convict  the 
other  defendant,  there  being  no  evidence, 
aside  from  error  in  the  returns,  that  the 
other  defendant  ever  indicated,  by  word 
or  act,  an  intent  to  falsify  the  vote,  or  that 
he  had  any  motive  to  do  so;  and  he,  having 
testified  in  his  own  behalf  that  he  had  hon- 
estly performed  his  part  of  the  work,  and 
had  no  knowledge  of  any  error  when  he 
joined  in  certifying  the  returns;  but,  in  such 
case,  every  fact  proved  is  consistent  with 
the  reasonable  conclusion  that  the  false  re- 
turn resulted,  without  his  connivance,  from 
the  acts  of  persons  who  had  equal  opportu- 
nity with  him,  and,  there  being  no  evidence 
to  exclude  this  inference,  there  is  a  failure 
of  proof  in  a  particular  necessary  to  convic- 
tion, and  the  question  is  one  of  law  for  the 
court.    (People  v.  Eagan,  116  Cal.  287.) 

272.  An  indictment  under  the  "Act  to  pro- 
mote the  purity  of  elections,"  charging  that 
six  defendants,  who  were  officers  at  an  elec- 
tion precinct,  confederated  and  conspired 
together  to  sign,  certify,  and  attest,  as  true 
and  genuine,  the  tally  lists  and  returns  of 
the  precinct,  each  knowing  that  the  returns 
signed  and  certified  by  him  were  false  and 
untrue  in  certain  particulars  specified,  in 
falsely  increasing  the  votes  of  one  candidate 
for  county  clerk,  and  falsely  diminishing  the 
votes  of  another  candidate  for  the  same  of- 
fice, does  not  state  a  conspiracy  as  a  sub- 
stantial offense,  but  charges  only  one  com- 
pleted felony,  in  which  the  precedent  acts  of 
conspiracy  were  merged,  and  is  not  demur- 
rable for  duplicity.  (People  v.  Eagan,  116 
Cal.  287.) 

9.  Embezzlement 

Appropriation  is  grand  larceny  and  not 
embezzlement,  when.    See  post,  524,  525. 

273.  The  willful  omission  of  a  public  offi- 
cer to  pay  over  public  money  received  by 
him,  is  not  necessarily  embezzlement  under 
section  424  of  the  Penal  Code.  The  money 
might  be  retained  for  commissions,  or  under 
other  bona  fide  claim  of  right.  To  sustain  a 
conviction  under  that  section,  It  must  be  al- 
leged and  shown  that  the  defendant  was 
authorized  by  law  to  receive  the  money,  and 
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that  it  was  the  duty  of  the  defendant  under 
the  law  to  pay  it  over  to  the  treasurer,  as 
well  as  that  he  willfully  omitted  to  do  so. 
(People  v.  Westlake,  124  Cal.  452.) 

274.  An  indictment  for  embezzlement 
which  after  stating  the  jurisdictional  facts 
charges  that,  at  a  specified  date,  the  defend- 
ant "being  intrusted  with  and  having  in  his 
control"  a  specified  sum  of  money,  "as  guar- 
dian, trustee,  and  agent"  of  an  Insane  per- 
son named,  "for  the  use  and  benefit"  of  said 
insane  person,  and  being  his  "property,"  did, 
at  a  specified  time  and  place,  "willfully,  un- 
lawfully, feloniously,  and  fraudulently  em- 
bezzle, convert,  and  appropriate  the  same  to 
his  own  use,"  is  sufficient  to  meet  the  re- 
quirements of  section  506  of  the  Penal  Code 
defining  the  offense,  and  also  of  section  950 
of  the  Penal  Code,  requiring  the  indictment 
to  state  "the  acts  constituting  the  offense  in 
ordinary  and  concise  language,  and  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended";  and 
it  is  not  necessary  that  the  indictment  should 
allege  the  particulars  in  regard  to  the  ap- 
pointment of  the  defendant  as  guardian,  or 
in  regard  to  the  proceedings  in  the  matter  of 
the  guardianship.  (People  v.  Page,  116  Cal. 
386.) 

275.  A  recital  in  an  order  removing  the 
guardian  of  an  insane  person,  to  the  effect 
that  it  appeared  to  the  satisfaction  of  the 
court  that  the  guardian  "has  appropriated  to 
his  own  use  the  funds  of  the  said  Insane  per- 
son, and  that  he  has  rendered  no  account 
thereof/'  is  hearsay  and  incompetent  as  evi- 
dence tending  to  show  embezzlement;  and 
where  no  other  order  was  made,  and  no  per- 
son was  appointed  guardian  in  his  stead,  and 
no  demand  was  made  upon  him  for  the 
money  and  property  of  the  ward  In  his  pos- 
session, and  there  is  no  other  evidence  to 
show  that  the  defendant  ever  spent,  wasted, 
or  appropriated  to  his  own  use  any  of  the 
money  of  his  ward,  the  judgment  of  convic- 
tion must  be  reversed  and  a  new  trial  grant- 
ed for  Insufficiency  of  the  evidence  to  justify 
the  verdict,    (People  v.  Page,  116  Cal.  386.) 

276.  The  mere  fact  that  the  defendant 
drew  out  from  a  savings  bank  most  of  the 
money  deposited  there  to  the  credit  of  the 
insane  person  is  not  a  criminal  act,  and  does 
not  show  a  criminal  intent  to  misappropriate 
the  money,  such  withdrawal  being  consistent 
with  some  other  deposit  or  lawful  use  of  the 
money,  and  with  the  supposition  that  at  the 
time  of  the  trial  the  defendant  may  still 
have  had  all  the  money  ready  to  be  paid  over 
on  demand  to  anyone  authorized  to  receive 
it.    (People  v.  Page,  116  Cal.  386.) 

277.  The  fact  that  the  defendant,  when  or- 
dered by  the  judge  to  pay  a  specified  sum 
to  the  insane  asylum,  did  not  pay  the  same, 
does  not  tend  to  show  a  misappropriation  of 
that  sum  of  money,  where  the  defendant 
may  have  believed  that  the  insane  person 
was  kept  in  the  "pauper  ward,"  and  that  the 
asylum  was  not  entitled  to  demand  pay  for 
keeping  and  caring  for  him.  (People  v. 
Page,  116  Cal.  386.) 

278.  TJnder  section  511  of  the  Penal  Code, 
which  provides  that,  "upon  any  indictment 


for  embezzlement,  it  is  a  sufficient  defense 
that  the  property  was  appropriated  openly 
and  avowedly  and  under  a  claim  of  title  pre- 
ferred in  good  faith,  even  though  such  claim 
be  untenable,"  a  conviction  for  embezzlement 
cannot  stand,  where  it  appears  that  the  de- 
fendant had  a  written  contract  with  the 
owner  of  a  lodging-house,  authorizing  him 
to  sell  it  for  a  specified  sum,  and  that  he 
found  a  purchaser  who  paid  three  hundred 
dollars  in  excess  of  that  sum,  which  he  re- 
tained as  commissions  for  his  services, 
claiming  the  right  in  good  faith  to  do  so  un- 
der his  contract  with  the  owner;  and  it  is 
immaterial  what  may  be  the  legal  liability 
of  the  defendant  In  a  civil  action  for  the  re- 
covery of  the  sum  of  money  retained  by  him. 
(People  v.  Lapique,  120  Cal.  25.) 

279.  The  evidence  of  the  successor  In  of- 
fice of  the  defendant,  that  at  the  time  of  his 
final  settlement  there  were  found  more  stubs 
in  the  retail  liquor  license  book  than  he  had 
received  licenses  for  is  inadmissible,  where 
the  date  of  the  settlement  was  not  given, 
and  there  was  no  showing  that  the  book  had 
been  in  the  possession  of  the  defendant,  or 
as  to  where  it  had  been  kept,  or  that  it  was 
in  the  same  condition  in  which  it  was  when 
the  defendant  left  the  office.  (People  v. 
Westlake.  124  Oal.  452.) 

280.  One  who  had  served  both  as  deputy 
auditor  and  deputy  tax  collector  during  the 
defendant's  term  of  office,  and  who  had  tes- 
tified as  to  the  fact  of  such  service,  and  as 
to  the  issuance  of  licenses  as  deputy  audi- 
tor to  the  defendant  as  tax  collector,  may 
be  asked  on  cross-examination,  as  to  the  ex- 
tent of  the  duties  performed  by  the  witness 
as  deputy  tax  collector,  and  who  attended 
therein  to  the  collection  of  moneys,  and  who 
had  the  combination  of  the  safe,  and  how 
often  the  cash  was  settled  and  balanced,  and 
other  questions  of  the  same  general  charac- 
ter; and  it  is  error  to  exclude  such  questions. 
(People  v.  Westlake,  124  Cal.  452.) 

281.  Where  a  defendant  accused  of  embez- 
zlement pleaded  "once  in  jeopardy"  for  the 
same  offense,  evidence  that  he  had  been  pre- 
viously convicted  of  the  offense,  and  that, 
upon  his  appeal,  the  judgment  was  reversed, 
and  the  prosecution  dismissed  for  failure  to 
file  the  information  within  the  time  pre- 
scribed by  the  statute,  no  good  cause  being 
shown  for  the  failure,  and  that  the  present 
prosecution  was  based  upon  a  new  informa- 
tion, is  insufficient  to  establish  the  plea. 
(People  v.  WIckham,  116  Cal.  384.) 

282.  Under  section  514  of  the  Penal  Code, 
which  provides  that  "every  person  guilty  of 
embezzlement  is  punishable  In  the  manner 
prescribed  for  feloniously  stealing  property 
of  the  value  of  that  embezzled,"  a  defendant 
convicted  of  embezzling  a  horse,  though  of 
the  value  of  only  forty  dollars,  is  properly 
punished  by  Imprisonment  in  the  state 
prison.    (People  v.  Wickham,  116  Cal.  384.) 

283.  Under  an  indictment  for  embezzle- 
ment against  a  tax  collector,  named  under 
section  503  of  the  Penal  Code,  charging  the 
defendant  with  having  fraudulently  and 
feloniously  appropriated  public  moneys  to 
his  own  use,  and  not  in  the  due  execution 
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of  his  trust,  an  instruction  purporting  to  be 
based  upon  section  424  of  the  Penal  Code, 
and  stating  that  if  the  defendant  willfully 
omitted  to  pay  over  any  public  money  re- 
ceived by  him,  he  is  guilty  as  charged,  is  in- 
applicable and  essentially  erroneous.  (Peo- 
ple v.  Westlake,  124  Cal.  452.) 

Action  for  conversion  of  county  funds  and 
defense  of  robbery.  -See  Treasurers,  4  et 
seq. 

10.  Enticing  Female  or  Permitting  Wife  to 
Enter  House  of  Prostitution. 

284.  Where  the  evidence  for  the  prosecu- 
tion was  sufficient  to  show  that  the  defend- 
ant enticed  a  young  unmarried  girl,  twelve 
years  old,  of  previous  chaste  character,  into 
a  house  of  prostitution  kept  by  the  defend- 
ant, for  the  purpose  of  prostitution,  any  con- 
flicting evidence  as  to  her  previous  chaste 
character  simply  raises  a  question  for  the 
jury.     (People  v.  Elliott,  119  Cal.  593.) 

285.  The  evidence  of  other  young  girls  that 
the  defendant  had  asked  each  of  them  to 
her  house  to  have  illicit  intercourse  with  men 
is  inadmissible;  and  the  admission  of  such 
evidence  for  the  prosecution  is  prejudicially 
erroneous,  and  requires  the  reversal  of  a 
judgment  of  conviction.  (People  v.  Elliott, 
119  Cal.  593.) 

286.  Upon  the  trial  of  a  defendant  charged 
with  the  crime  of  allowing  and  permitting 
his  wife  to  remain  in  a  house  of  prostitution, 
an  Instruction  requesting  that  In  every  crime 
there  must  be  a  joint  union  of  act  and  in- 
tent could  well  have  been  given;  but  the  re- 
fusal of  it  is  harmless,  where  the  court  gave 
to  the  jury  the  signification  of  the  words 
"permit"  and  "allow,"  as  used  in  the  stat- 
ute.   (People  v.  Streuber,  121  Cal.  431.) 

287.  The  act  of  March  31, 1891  (Stats.  1891, 
p.  288),  entitled  "An  act  to  prevent  the  plac- 
ing or  keeping  or  leaving  of  married  women 
in  houses  of  prostitution,  and  to  punish  per- 
sons therefor,"  in  so  far  as  it  purports  to 
punish  the  connivance,  consent,  or  permis- 
sion of  the  husband  to  the  placing  or  leaving 
of  his  wife  In  a  house  of  prostitution,  does 
not  deprive  the  husband  of  his  liberty  with- 
out due  process  of  law,  and  is  not  violative 
of  section  13  of  article  I  of  the  constitution. 
(People  v.  Bosquet,  116  Cal.  75.) 

288.  Where  there  is  evidence  showing  a 
failure  of  the  husband  to  object  to  his  wife 
being  in  a  house  of  prostitution,  with  full 
knowledge  of  all  the  facts,  it  being  his  duty 
to  object  thereto,  consent  may  properly  be 
inferred  from  such  omission;  and  it  is  proper 
to  Instruct  the  jury  that  they  "must  be  sat- 
isfied by  the  evidence,  beyond  all  reasonable 
doubt,  that  he  allowed  or  permitted  her  to 
remain  in  a  house  of  prostitution,  by  some 
act  or  declaration  or  omission  of  his;  that  is, 
that  she  was  in  a  house  of  prostitution  by 
his  consent."  (People  v.  Bosquet,  116  Cal. 
75.) 

11.  Extortion. 

Attempt  to  commit,  disbarment  of  attor- 
ney for.    See  Attorney  and  Client,  32. 

289.  An  information  specifically  charging 
the  crime  of  sending  a  threatening  letter  with 


intent  to  extort  money  is  not  subject  to  the 
objection  that  It  States  two  offenses,  because 
it  mistakenly  describes  the  crime  charged  as 
"extortion,"  in  the  general  designation  of 
the  offense  with  which  the  accusation  opens; 
but  that  word  may  be  disregarded  as  sur- 
plusage, and  the  defendant  could  not  be  mis- 
led by  its  unnecessary  use.  (People  v.  Bren- 
nan,  121  Cal.  495.) 

12.  False  Impersonation. 

290.  Section  529  of  the  Penal  Code,  which 
provides  for  the  punishment  of  "every  per- 
son who  falsely  personates  another,"  etc., 
does  not  apply  to  a  case  where  a  party  false- 
ly assumes  an  official  character,  but  is  in- 
tended to  cover  only  acts  done  by  one  person 
while  representing  himself  to  be  another  and 
different  person;  and  an  information  charg- 
ing a  defendant  with  impersonating  an  offi- 
cer of  the  law  and  a  constable,  and  perform- 
ing a  specified  act  in  such  assumed  charac- 
ter, without  stating  the  name  of  the  officer 
of  the  law  or  constable  which  defendant  rep- 
resented himself  to  be,  is  insufficient.  (Peo- 
ple v.  Knox,  119  Cal.  73.) 

13.  False  Pretenses, 
a.  What  Constitutes. 

291.  The  crime  of  obtaining  money  under 
false  pretenses  is  sufficiently  proved  by  evi- 
dence that  the  defendant  was  engaged  to  be 
married  to  a  young  woman,  to  whom  he 
falsely  stated  that  he  had  the  opportunity  of 
obtaining  employment  with  a  real  estate 
firm,  and  that  it  was  necessary  to  deposit 
with  them  one  thousand  dollars  as  security, 
upon  which  false  representations  he  re- 
quested and  Induced  her  to  advance  money 
to  him,  after  the  advancing  of  which  she 
saw  him  no  more.  (People  v.  Weir,  120  Cal. 
279.) 

292.  The  facts  that  the  prosecuting  wit- 
ness would  not  have  advanced  the  money  to 
the  defendant,  if  he  had  been  a  mere 
stranger,  and  had  not  been  engaged  to  be 
married  to  him,  and,  that  he  stated  to  her 
that  If  she  would  advance  the  money  they 
could  be  married  right  away,  are  not  incon- 
sistent with  the  false  representations  being 
the  direct  moving  cause  of  the  loan  of  the 
money;  and  the  questions  as  to  what  were 
the  superinducing  causes  of  the  loan  were 
for  the  jury  to  determine.  (People  v.  Weir, 
120  Cal.  279.) 

293.  An  information  of  the  crime  of  ob- 
taining property  by  false  pretenses,  under 
section  532  of  the  code,  which  describes  the 
property  charged  to  have  been  thus  obtained 
as  certain  parcels  of  land,  states  no  offense, 
under  that  section,  which,  in  view  of  the  his- 
tory of  the  crime,  and  of  the  contemporary 
construction  given  to  statutes  of  like  pur- 
pose and  effect  in  England  and  the  United 
States,  was  not  designed  to  include  an  in- 
stance of  defrauding  another  of  real  estate, 
but  was  designed  and  aimed  solely  at  pro- 
tecting personal  property,  and  in  aid  of  the 
laws  against  larceny.  (People  v.  Cunimlnga, 
114  Cal.  437.) 
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294.  The  maxim  or  doctrine  of  caveat 
emptor,  as  known  in  civil  cases,  has  no  ap- 
plication to  a  criminal  charge  of  obtaining 
a  promissory  note  under  false  pretenses,  as 
part  of  the  consideration  for  a  conveyance 
of  land,  the  acceptance  of  which  was  induced 
by  false  and  fraudulent  representations.  In 
determining  whether  the  defrauded  party 
really  believed  and  acted  upon  the  represen- 
tations of  the  accused  in  such  case,  it  is 
proper  to  inquire  whether  they  were  of  a 
character  probably  to  induce  belief  in  his 
mind,  or  in  the  mind  of  a  person  of  ordinary 
intelligence.  (People  v.  Cummlngs,  123  Cal. 
269.) 

295.  But  the  guilt  of  the  accused  does  not 
depend  upon  the  degree  of  folly  or  credulity 
of  the  person  defrauded.  (People  v.  Cum- 
mlngs, 123  Cal.  269.) 

296.  If  a  person  is  induced  to  part  with 
property  by  reason  of  fraudulent  pretenses 
and  misrepresentations,  he  is  thereby  de- 
frauded of  the  property  so  parted  with,  even 
though  he  may  eventually  make  himself 
whole  in  some  mode  not  then  contemplated; 
and  it  is  not  necessary  to  show  that  the 
property  has  been  absolutely  lost  to  him,  or 
that  he  cannot  recover  its  value  in  a  civil 
action,  in  order  to  sustain  the  charge.  (Peo- 
ple v.  Bryant,  119  Cal.  595.) 

297.  Whether  the  false  and  fraudulent 
representations  made  by  the  defendant  did 
in  fact  induce  the  purchaser  of  the  note  and 
mortgage  to  part  with  her  money  is  one  of 
the  elements  of  the  charge  to  be  established 
at  the  trial;  but  if  established  to  the  satis- 
faction of  the  jury,  and  shown  to  have  been 
false  and  fraudulent,  and  made  by  the  de- 
fendant knowingly  and  designedly,  she  was 
defrauded  of  her  property  by  the  defendant 
by  means  of  these  representations.  (People 
v.  Bryant,  119  Cal.  595J 

298.  The  offense  of  obtaining  the  signature 
of  a  defrauded  person  to  a  promissory  note 
under  the  false  pretense  and  representation 
that  he  was  then  signing  an  application  for 
a  policy  of  insurance  on  his  life,  and  by  de- 
ception in  moving  and  manipulating  said  pa- 
pers, is  against  the  public,  and  not  against 
the  person  defrauded;  and  the  mere  care- 
lessness of  such  person  in  signing  the  note 
is  not  a  material  element  in  the  case.  (Peo- 
ple v.  Skidmore,  123  Cal.  267.) 

299.  Prestidigitation,  or  juggling,  having 
been  practiced  in  the  exchange  of  the  note 
for  the  application,  which  the  defrauded 
person  believed  he  was  signing,  lack  of  care 
or  gross  negligence  cannot  be  imputed  to 
him  in  signing  the  note,  under  the  false  pre- 
tense and  representation  that  he  was  signing 
the  application.  (People  v.  Skidmore,  123 
Cal.  267.) 

300.  A  promissory  note  is  "property,"  with- 
in the  meaning  of  section  532  of  the  Penal 
Code,  defining  the  offense  of  defrauding  a 
person  of  money  or  "property,"  designedly 
by  false  or  fraudulent  representations  or 
pretenses.  (People  v.  Skidmore,  123  Cal. 
267.) 

301.  Under  an  Indictment  for  obtaining 
money  under  false  pretenses  in  representing 
that    the    defendant    was    the    owner    of 


land  and  had  the  right  to  lease  it, 
though  any  beneficial  right  of  the  de- 
fendant in  land,  the  legal  title  to  which  was 
in  the  name  of  a  third  person,  was  in  dispute, 
and  though,  on  the  theory  of  the  beneficial 
ownership  thereof  claimed  by  the  defendant, 
such  third  person  presumptively  took  both 
the  title  and  the  rents  of  the  land  as  security 
for  debts  due  to  other  parties,  and  the  de- 
fendant does  not  appear  to  have  had  a.  right 
of  possession  until  such  debts  were  paid,  yet 
it  was  for  the  jury  to  determine  whether  the 
defendant,  in  claiming  the  ownership  and 
right  to  lease  the  land,  was  acting  in  good 
faith,  according  to  what  he  believed  was  his 
right,  and  if  so,  he  was  guilty  of  no  crime. 
(People  v.  Grifilth,  122  Cal.  212.) 

b.  Indictment  for. 

302.  An  indictment  for  the  offense  of  de- 
frauding the  maker  of  a  promissory  note  by 
means  of  false  and  fraudulent  pretenses  may 
be  found  and  tried  in  the  county  In  which 
the  possession  or  delivery  of  the  note  was 
obtained  as  the  result  of  the  false  and  fraud- 
ulent pretenses,  although  they  were  made  in 
another  county.  (People  v.  Cummlngs,  123 
Cal.  269.) 

303.  An  information  setting  forth  all  the 
facts  in  detail  upon  a  charge  of  obtaining 
the  signature  to  a  note  of  a  defrauded  per- 
son named  under  false  pretenses  specified, 
and  stating  the  value  of  the  note  and  setting 
out  a  copy  thereof  purporting  to  be  signed 
by  such  person,  sufficiently  shows  the  own- 
ership of  the  property  in  the  person  defraud- 
ed, as  fully  as  though  there  were  a  direct 
allegation  in  the  pleading  to  that  effect,  and 
the  absence  of  such  direct  allegation  is  not 
fatal  to  the  information.  (People  v.  Skid- 
more, 123  Cal.  267.) 

304.  An  indictment  for  obtaining  money 
under  false  pretenses,  consisting  of  represen- 
tations that  defendant  "was  the  owner  of 
and  in  the  possession  of  a  certain  tract  of 
land,"  and  had  a  right  to  lease  it,  in  which  a 
denial  of  the  truth  of  the  representations  is 
made  by  a  negative  pregnant,  averring  that 
the  defendant  "in  fact  and  in  truth  was  not 
the  owner  of  and  in  the  possession  of"  the 
said  tract  of  land,  is  insufficient  to  negative 
the  ownership  or  right  of  possession  of  the 
land,  or  to  overcome  the  presumption  of  in- 
nocence, and  a  demurrer  thereto  should  be 
sustained.     (People  v.  Griffith,  122  Cal.  212.) 

305.  The  representation  that  defendant 
had  the  right  to  lease  the  land,  having  been 
expressly  made  to  depend  upon  the  fact  of 
the  ownership  and  possession  of  the  land,  is 
a  conclusion  of  law,  and  an  allegation  of  its 
falsity  cannot  render  the  Indictment  suffi- 
cient, the  falsity  of  the  representation  as  to 
the  ownership  not  having  been  properly 
pleaded.     (People  v.  Griffith,  122  Cal.  212.) 

306.  An  indictment  charging  the  defend- 
ant with  the  obtaining  of  money  under  false 
pretenses,  from  the  purchaser  of  a  note  and 
mortgage,  sold  by  the  defendant  with  intent 
to  cheat  and  defraud  such  purchaser  of  her 
money,  and  under  the  false  and  fraudulent 
representation  that  the  mortgaged  land  was 
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good  tillable  land,  of  good  soil,  and  of  great 
value,  and  sufficient  as  security  for  the  pay- 
ment of  the  note,  and  the  false  and  fraudu- 
lent pointing  out  of  land  not  included  In  the 
mortgage,  whereby  the  purchaser,  having  no 
knowledge  of  the  facts,  and  believing  the 
truth  of  such  pretenses,  was  Induced  to  make 
the  said  purchase  and  part  with  her  money 
therefor  to  the  defendant,  whereas  in  truth 
and  jn  fact  the  lots  described  in  the  mort- 
gage were  not  good  or  tillable  land  or  of  any 
value,  or  sufficient  as  security  for  the  pay- 
ment of  any  sum  whatever,  and  were  not  the 
lots  so  pointed  out,  as  defendant  then  and 
there  well  knew,  etc.,  sufficiently  states  an 
offense,  and  it  is  error  to  sustain  a  demur- 
rer to  such  indictment,  upon  the  ground  that 
it  does  not  state  that  the  maker  of  the  note 
was  unable  to  pay  the  same,  or  that  It  has 
not  been  paid.  (People  v.  Bryant,  119  Cal. 
595.) 

c.  Evidence  and  Verdict. 

Credibility  of  corroborating  evidence  is 
question  for  Jury.    See  ante,  130. 

307.  The  representations  complained  of 
having  been  made  in  letters  sent  by  mall,  and 
no  evidence  appearing  in  the  record  upon 
appeal  as  to  where  any  of  them  were  mailed, 
or  received,  and  the  verdict  having  been  as- 
sailed as  contrary  to  the  evidence,  it  must 
be  presumed  upon  appeal  that  the  bill  of 
exceptions  contains  all  the  evidence  tending 
to  prove  every  material  fact  for  the  prosecu- 
tion, and  the  judgment  must  be  reversed  for 
want  of  proof  of  the  venue.  (People  v.  Grif- 
fith, 122  Cal.  212.) 

308.  Where  an  Indictment  for  obtaining  a 
note  by  false  pretenses  describes  the  note  as 
having  been  executed  by  one  person  as 
maker,  but  the  proofs  show  that  the  note 
was  executed  by  two  persons  as  Joint  mak- 
ers, the  variance  is  material,  and  the  indict- 
ment is  not  sustained  by  the  evidence  and 
it  is  not  sufficient  to  prevent  the  variance 
from  being  material  that  one  of  the  Joint 
makers  is  shown  to  have  been  a  surety  for 
the  other.  (People  v.  Cummings,  117*  Cal 
497.) 

309.  Evidence  examined  and  held  sufficient 
to  support  verdict  of  conviction.    (People  v 
Cummings,  123  Cal.  269.) 

Verdict  in,  when    insufficient.    See    ante, 

14.  Forgery. 

a.  What  Constitutes. 

Intent  to  defraud  is  essential  element.  See 
post,  318. 

310.  It  is  not  erroneous  to  give  section  470 
of  the  Penal  Code  as  a  definition  of  forgery, 
though  parts  of  it  were  superfluous  in  the 
case.     (People  v.  Dole,  122  Cal.  486.) 

311.  The  possibility  that  a  conterfeit  writ- 
ing might  defraud  and  Injure  another,  in  con- 
nection with  the  fact  that  it  was  prepared 
with  intent  to  deceive  and  defraud  another, 
is  sufficient  to  constitute  it  a  forgery,  and  it 
is  immaterial  whether  any  person  was  act- 
ually injured  by  It  or  not.  (People  v.  Tur- 
ner, 113  Cal.  278.) 


312.  The  fact  that  a  defendant  charged 
with  the  forgery  of  an  indorsement  of  the 
name  of  a  payee  of  a  negotiable  promissory 
note  misspelled  the  name  forged  does  not 
affect  the  crime  of  forgery,  where  the 
doctrine  of  idem  sonans  applies,  and  the 
fraudulent  purpose  and  the  felonious  intent 
are  as  clearly  manifested  and  as  completely 
executed  as  they  would  have  been  if  the 
spelling  of  the  forged  name  had  been  en- 
tirely correct.  (People  v.  Alden,  113  Cal. 
264.) 

313.  The  crime  of  forgery  may  be  com- 
mitted under  section  470  of  the  Penal  Code, 
by  forging  a  certificate  of  recordation  upon 
the  back  of  a  deed,  with  intent  to  deceive 
and  defraud  the  grantee  named  in  the  deed. 
(People  v.  Turner,  113  Cal.  278.) 

314.  An  attempt  to  utter  or  pass  a  forged 
Instrument  by  delivery  to  an  agent  or  co- 
conspirator, with  the  design  that  the  agent 
or  co-conspirator  shall  utter  or  pass  it,  is 
not  complete  until  some  overt  act  is  done 
by  the  agent  or  co-consplrator  in  uttering  or 
passing  it.  An  instruction  that  if  the  de- 
fendant "delivered  said  instrument  to  any- 
one, knowing  it  to  be  forged,  with  intent  to 
have  it  uttered,  published  and  passed  as  a 
true  and  genuine  instrument,  with  intent 
to  cheat  and  defraud,"  etc.,  they  should 
find  the  defendant  guilty,  is  erroneous,  as 
not  necessarily  including  any  overt  act  to- 
ward the  commission  of  the  crime,  other 
than  the  mere  act  of  preparation  for  its 
commission.  (People  v.  Compton,  123  Cal. 
403.) 

315.  The  crime  of  forgery,  under  section 
470  of  the  Penal  Code,  cannot  be  predicated 
upon  a  letter  to  a  United  States  collector 
of  customs,  purporting  to  have  been  written 
and  signed  by  a  person  other  than  its  actual 
author,  and  containing  an  assault  upon  the 
veracity,  reputation,  and  business  standing 
of  a  Chinese  subject  then  seeking  the  per- 
mission of  the  collector  to  land  at  a  port  of 
the  United  States  under  the  Chinese  exclu- 
sion act.  (People  v.  Wong  Sam,  117  Cal. 
29.) 

316.  Where  the  defendant  was  proved  to 
have  passed  a  false  check  upon  a  store- 
keeper as  genuine,  with  intent  to  defraud, 
and  it  appeared  that  there  were  two  per- 
sons in  the  county  bearing  the  name  which 
was  falsely  signed  to  the  check,  and  that 
one  of  them  resided  in  the  city  where  the 
check  purported  to  be  made  and  was  passed, 
and  that  neither  of  them  authorized  the  de- 
fendant to  sign  his  name  to  the  check,  the 
defendant  was  properly  convicted  of  forgery, 
and  it  cannot  be  claimed  that  the  check  was 
fictitious.    (People  v.  Laird,  Jr.,  118  Cal.  291.) 

317.  The  crime  of  forgery,  as  defined  by 
section  470  of  the  Penal  Code,  and  that  of 
passing  a  fictitious  check  with  intent  to  de- 
fraud, under  section  476  of  the  same  code, 
are  different  offenses,  and  the  entry  of  a 
judgment  for  forgery  upon  a  charge  of  pass- 
ing a  fictitious  check  Is  a  material  variance, 
for  which  the  judgment  must  be  set  aside, 
with  directions  to  enter  a  judgment  in  ac- 
cordance with  the  charge.  (People  v.  Eppln- 
ger,  114  Cal.  350.) 
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b.  Indictment  or  Information. 

Indictment  does  not  charge  more  than  one 
offense,  when.    See  ante,  39. 

318.  The  intent  to  defraud  is  an  essential 
element  of  the  crime  of  forgery,  and  is  an 
essential  averment  In  every  indictment  or  in- 
formation for  forgery;  and  where  one  of 
two  counts  in  an  information  is  defective,  in 
omitting  such  averment,  and  evidence  Is  in- 
troduced under  both  counts,  a  general  ver- 
dict of  guilty  cannot  be  referred  to  the 
good  count  only,  and  a  motion  in  arrest  of 
judgment  should  be  granted,  and  a  judgment 
of  conviction  will  be  reversed  upon  appeal. 
(People  v.  Turner,  113  Cal.  278.) 

319.  An  information  charging  a  defendant 
with  the  crime  of  forgery  in  raising  a 
certified  check,  and  passing  it  with  knowl- 
edge of  Its  fictitious  character  upon  a  cor- 
poration named,  with  intent  to  defraud  it, 
though  not  showing  that  the  bank  upon 
which  the  check  was  drawn  had  any  legal 
existence,  or  that  the  person  certifying  it 
had  authority  to  certify  the  same,  sufficiently 
charges  the  forgery  of  an  uncertified  check, 
and  the  utterance  thereof,  and  is  not  sub- 
ject to  demurrer  for  not  showing  that  the 
check  was  certified.  (People  v.  Dole,  122 
Cal.  4d6.) 

320.  A  charge  of  forged  indorsements  of 
a  check  is  not  well  laid  where  the  words 
"falsely  and  feloniously"  are  omitted,  and 
there  is  nothing  to  negative  the  authority 
of  the  defendant  to  make  the  indorsements. 
(People  v.  Dole,  122  Cal.  486.) 

321.  An  indictment  charging  a  defendant 
with  making  and  uttering  a  fictitious  order 
for  the  payment  of  money  which  alleges  that 
the  order  was  uttered  to  a  person  named 
with  intent  to  defraud  a  carriage  company 
named,  need  not  allege  that  such  person 
was  connected  with  the  carriage  company, 
but  such  fact  can  be  proved,  if  necessary, 
under  the  allegations  made,  and  such  allega- 
tions fully  satisfy  the  requirements  of  the 
statute.     (People  v.  Arlington,  123  Cal.  356.) 

322.  An  information  charging  the  defend- 
ant with  making  and  forging  a  fictitious 
check,  payable  to  his  order,  and  indorsing 
the  same  with  intent  to  defraud  a  person 
named,  "whereas  in  truth  and  in  fact  there 
was  and  is  no  such  bank,  corporation,  copart- 
nership, or  individual/'  as  the  assumed  mak- 
er of  the  check,  as  defendant  "then  and  there 
well  knew,  and  that  the  said  Instrument 
was  fictitious,"  sufficiently  states  a  public 
offense;  and  the  most  that  can  be  properly 
be  said  in  reference  to  the  question  as 
to  what  time  the  expression  "was  and  is" 
relates  is  that  that  expression  is  lacking  in 
the  requisite  certainty,  but  such  objection 
can  only  be  taken  by  demurrer,  and  when 
not  so  taken  is  waived,  and  cannot  avail 
the  defendant  upon  appeal  from  the  judg- 
ment   (People  v.  BUenwood,  119  Cal.  166.) 

323.  Although  either  the  making  or  the 
passing  of  a  fictitious  check  with  intent  to 
defraud  the  same  person  would  constitute 
an  offense  under  section  476  of  the  Penal 
Code,  yet  when  referring  to  the  same  in- 
strument, and  charging  the  same  Intent,  they 
constitute    but  one    offense,    and    may  be 


properly  charged  in  a  single  count;  and  in 
such  case  there  is  neither  necessity  nor 
propriety  in  repeating  the  allegations  of  the 
making  of  the  check,  and  of  the  nonexistence 
of  the  fictitious  person  whose  name  is  signed 
to  the  check  in  connection  with  the  allega- 
tion of  the  passing  of  the  check.  (People  v. 
Ellenwood,  119  Cal.  166.) 

324.  An  information  for  forgery  which  sub- 
stantially conforms  to  the  statute,  and 
charges  the  forging  of  the  "name"  of  a  cer- 
tain person  to  the  check,  a  copy  of  which  is 
set  forth  In  the  Information,  showing  that 
such  name  was  signed  to  the  check,  and  also 
charges  that  the  defendant  falsely  uttered 
and  passed  the  check  as  true  and  genuine, 
with  intent  to  defraud  a  third  person  named, 
knowing  the  same  to  be  false,  forged,  and 
counterfeit,  states  facts  sufficient  to  con- 
stitute a  public  offense  in  such  manner  as 
to  enable  the  defendant,  as  a  man  of  com- 
mon understanding,  to  know  what  was  in- 
tended, and  to  enable  him  fully  to  prepare 
for  his  defense;  and  a  demurrer  thereto  is 
properly  overruled.  (People  v.  King,  125 
Cal.  369.) 

325.  Any  defect  in  form  in  such  informa- 
tion In  not  specifically  averring,  in  the 
first  part  thereof,  that  the  "check,"  as  an  in- 
strument or  the  "signature"  thereof,  was 
forged  and  counterfeited,  is  not  such  as 
tended  to  prejudice  any  substantial  right  of 
the  defendant.  (People  v.  King,  125  Cal. 
369.) 

c.  Evidence. 

Opinion  of  accomplice  that  one  did  not 
commit  a  forgery  is  incompetent.  See  ante, 
118. 

Cross-examination  of  defendant  as  to  how 
he  came  Into  possession  of  forged  check, 
what  proper.    See  Witnesses,  8. 

Evidence  to  show  one  was  an  accomplice, 
what  inadmissible.    See  ante,  24. 

Silence  in  not  explaining  possession  of 
forged  check,  evidence  of.    See  ante,  112. 

326.  Upon  a  charge  of  forgery  of  a  check 
the  prosecution  has  the  burden  of  proving 
the  corpus  delicti,  and  must  show  both  that 
the  person  whose  name  is  alleged  to  have 
been  forged  is  a  real  person,  and  also  that 
his  name  was  signed  to  the  check  without 
his  authority.  (People  v.  Whiteman,  114  Cal. 
338.) 

327.  Upon  the  trial  of  a  defendant  accused 
of  the  forgery  of  a  check,  by  signing  the 
name  of  another  thereto,  the  prosecution 
must  prove  that  the  defendant  was  not 
authorized  to  sign  such  name,  and  until  this 
proof  is  made,  It  is  not  shown  to  be  a  false 
Instrument,  and  the  defendant  is  not  put  to 
his  proof  at  all;  and  where  a  verdict  of  con- 
viction Is  found,  In  the  absence  of  such  proof, 
it  will  be  set  aside  as  unwarranted  by  the 
evidence.    (People  v.  Lundln,  117  Cal.  124.) 

328.  Where  one  whose  name  was  forged 
to  a  check  by  the  defendant  testified  that 
he  knew  the  defendant,  and  had  had  busi- 
ness transactions  with  him,  and  that  he  had 
not  signed  the  check,  nor  authorized  the  de- 
fendant to  sign  his  name  thereto,  the  evi- 
dence is  sufficient  to  justify  the  jury  in  be- 
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Uevlng  that  the  name  of  the  witness  was 
the  name  intended  to  be  signed  on  the  check, 
and  the  forgery  Is  sufficiently  made  out. 
(People  v.  Lundln,  120  Gal.  308.) 

329.  Where  the  difficulty  is  presented  of 
proving  that  the  defendant  did  not  sign  the 
forged  check  under  authority  of  some  un- 
known person  bearing  the  name  signed,  the 
evidence  of  the  prosecution  will  not  be  re- 
stricted within  close  limits,  and,  in  the  ab- 
sence of  some  showing  to  the  contrary,  it 
will  not  require  much  evidence  tending  to 
show  a  failure  of  authorization  to  defend- 
ant upon  the  part  of  the  person  whose  name 
is  signed  to  the  instrument,  and  where  one 
or  more  persons  bearing  the  same  name  as 
that  signed  to  the  check  testified  that  they 
did  not  know  the  defendant,  such  evidence, 
if  material,  is  sufficient  to  warrant  the  jury 
in  finding  that  such  persons,  being  strangers 
to  the  defendant,  did  not  authorize  him  to 
sign  either  of  their  names  to  the  check. 
(People  v.  Lundin,  120  Cal.  308.) 

330.  Itis  competent  to  resort  to  the  city 
directory"  and  to  the  great  register  of  the 
county  to  determine  whether  there  was  or 
was  not  a  person  in  the  city  or  county  bear- 
ing the  name  which  was  signed  to  a  false 
check  passed  by  the  defendant,  and,  if  the 
name  of  such  person  is  found  therein,  to 
show  his  residence.  (People  v.  Laird,  Jr., 
118  Cal.  291.) 

331.  Where  the  defendant  testified  that  he 
met  Dalton,  the  maker  of  the  note,  in  San 
Francisco,  had  known  him  in  Los  Angeles, 
and  that  he  resided  in  New  York,  evidence 
for  the  prosecution  that  his  name  was  not 
in  the  directory  of  San  Francisco,  and  the 
testimony  of  a  policeman  that  the  defend- 
ant told  him  that  there  was  no  such  man  in 
San  Francisco,  are  consistent  with  the  tes- 
timony of  the  defendant;  and  a  statement  in 
the  charge  of  the  court  referring  to  the  tes- 
timony of  the  policeman,  that  the  prosecu- 
tion "have  brought  here  a  witness  who  un- 
dertakes to  tell  you  that  the  defendant  ad- 
mitted to  him  that  Dalton  was  a  mere  fic- 
tion," is  not  a  statement  of  the  evidence, 
but  of  an  unauthorized  conclusion  of  fact 
drawn  by  the  court  from  the  evidence,  and 
Is  In  violation  of  the  constitutional  provi- 
sion that  "Judges  shall  not  charge- juries 
with  respect  to  matters  of  fact."  (People 
v.  BUenwood,  119  Cal.  166.) 

332.  The  teller  of  the  bank  at  which  the 
check  was  passed  may  testify  orally  that 
he  had  examined  the  books  of  the  bank  to 
ascertain  whether  the  defendant  had  any 
account  with  the  bank  when  the  check  was 
passed,  and  that  he  had  no  account  at  that 
time.    (People  v.  Dole,  122  Cal.  486.) 

333.  Where  it  was  part  of  the  case  of  the 
prosecution  to  prove  that  writing  on  the 
check  had  been  removed  and  other  writing 
substituted  in  its  place,  expert  testimony  is 
admissible  to  show  that  there  is  a  fluid  by 
means  of  which  writing  may  be  removed 
from  paper,  without  need  of  first  showing 
that  a  solvent  fluid  had  been  used,  and  that 
the  defendant  was  conversant  with  its  use. 
(People  v.  Dole,  122  Cal.  486.) 


334.  Where  the  defendant  had  not  testified 
in  his  direct  examination  as  to  obtaining 
the  money  on  the  forged  check,  it  is  error 
to  permit  him  to  be  asked  concerning  it  on 
cross-examination,  thereby  seeking  to  elicit 
matter  which  was  part  of  the  people's  case 
in  chief.    (People  v.  Dole,  122  Cal.  486.) 

335.  Where  a  paper  Is  Introduced  in  evi- 
dence as  a  basis  for  a  comparison  of  the 
handwriting  of  the  defendant,  upon  a  charge 
of  forgery,  evidence  explaining  the  circum- 
stances under  which  the  paper  was  written 
Is  improperly  received;  and  where  such  evi- 
dence tended  to  connect  the  defendant  with 
a  previous  attempt  to  commit  a  similar  of- 
fense, it  is  irrelevant  and  incompetent  to 
establish  the  present  charge.  (People  v. 
Creegan,  121  Cal.  554.) 

336.  It  is  matter  within  the  discretion  of 
the  court  to  require  the  prosecuting  witness 
to  point  out  upon  enlarged  photographs  the 
difference  between  his  signatures  alleged  to 
have  been  forged  and  those  admitted  to  be 
genuine.     (People  v.  Bird,  124  Cal.  32.) 

337.  Evidence  that  a  blank  check  to  which 
the  name  of  the  prosecuting  witness  ap- 
peared to  be  signed  was  torn  up  by  him  and 
thrown  in  the  waste  basket  long  after  the 
defendant  was  arrested,  and  that  it  was 
afterward  found  in  a  square  desk  said  to  be 
occupied  by  the  defendant,  without  further 
evidence  connecting  the  defendant  with  the 
blank  or  the  desk,  is  incompetent,  and  its 
admission  is  erroneous.  (People  v.  Bird,  124 
Cal.  32.) 

338.  Upon  the  trial  of  a  defendant  charged 
with  the  forgery  of  a  check,  where  there  is 
a  conflict  of  evidence  as  to  the  genuine- 
ness of  the  check,  the  prosecution  assumes 
the  burden  of  proof  to  connect  the  defend- 
ant with  other  forgeries  to  show  guilty 
knowledge;  and  evidence  of  other  forgeries 
of  checks  is  not  admissible,  where  there  is 
no  evidence  tending  to  connect  the  defend- 
ant therewith,  other  than  the  suspicion  aris- 
ing from  the  fact  that  defendant  was  the 
confidential  clerk  of  the  prosecuting  witness, 
who  did  not  testify  to  a  knowledge  of  the 
defendant's  handwriting,  and  based  his 
opinion  that  defendant  wrote  the  checks 
upon  the  fact  that  he  did  not  recollect  draw- 
ing them,  and  thought  the  money  had  not 
been  used  in  his  business.  (People  v.  Bird, 
124  Cal.  32.) 

339.  Before  proof  of  other  forgeries  can  be 
admitted  to  prove  guilty  knowledge,  it  must 
appear  that  the  check  described  In  the  in- 
dictment was  itself  a  forgery;  and  it  must 
also  appear  that  the  other  instruments  were 
signed  by  the  name  of  a  real  person,  and 
without  his  authority.  (People  v.  Whiteman, 
114  Cal.  338.) 

340.  Evidence  for  the  prosecution  in  chief 
that  the  defendant,  prior  to  the  making  and 
passing  of  the  order  had  gone  under  as- 
sumed names,  and  had  been  arrested  for 
drunkenness,  is  inadmissible,  and  its  admis- 
sion is  prejudicially  erroneous.  (People  v. 
Arlington,  123  Cal.  356.) 

341.  Before  a  defendant  accused  of  forgery 
can  be  convicted  upon  the  testimony  of  an 
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accomplice,  showing  a  conspiracy  between 
himself  and  the  defendant  and  several  other 
persons,  by  means  of  the  alleged  forgery,  to 
defraud  the  corporation  named,  the  testi- 
mony of  the  accomplice  must  be  corrobor- 
ated by  evidence  independent  of  that  of  the 
accomplice,  showing  the  existence  of  the  con- 
spiracy to  defraud,  and  the  fact  that  the  de- 
fendant was  a  member  of  that  conspiracy. 
(People  v.  Compton,  123  Cal.  403.) 

342.  When  a  defendant  is  accused  of  the 
forgery  of  a  draft,  the  prosecution  may 
prove  that  the  person  whose  name  was 
forged  was  dead  before  the  date  of  the 
forged  Instrument,  and  that  the  defendant 
knew  of  his  death,  and  for  that  purpose  may 
prove  that  he  had  been  murdered  by  the  de- 
fendant    (People  v.  Sanders,  114  Cal.  216.) 

313.  The  Jury  should  not  be  debarred  by 
an  instruction  from  considering  evidence  of 
the  death  of  the  person  whose  signature  was 
claimed  to  be  forged,  together  with  all  the 
evidence  in  the  case,  because  the  death 
might  not  have  been  proved  to  their  satis- 
faction beyond  a  reasonable  doubt;  but  if 
the  jury  believed  from  the  evidence  that  the 
defendant  was  not  guilty  unless  it  were 
proved  that  he  was  dead  and  that  defend- 
ant knew  of  his  death,  then  it  would  be  in- 
cumbent on  the  prosecution  to  establish  each 
of  those  facts  beyond  a  reasonable  doubt. 
(People  v.  Sanders,  114  Cal.  216.) 

344.  Where  the  prosecution  had  offered 
evidence  tending  to  show  that  the  person 
whose  name  was  alleged  to  be  forged  was 
riding  with  the  defendant,  and  finally  dis- 
appeared before  arriving  at  a  place  where 
defendant  was  seen  driving  alone,  it  is 
prejudicial  error  to  exclude  evidence  for  the 
defendant  tending  to  show  that  after  leav- 
ing that  place  the  two  were  seen  riding  to- 
gether, and  in  company  with  another  team 
carrying  two  other  men  with  whom  they  had 
a  negotiation,  and  whom  the  prosecution 
claimed  to  be  myths.  (People  v.  Sanders, 
114  Cal.  2ia) 

345.  Where  the  defendant  had  testified 
that  two  persons  who  were  negotiating  for 
the  purchase  of  land,  drove  up  a  valley  in 
which  they  tied  their  team,  while  walking 
over  hills  to  the  home  of  the  person  whose 
name  was  alleged  to  be  forged,  where  the 
defendant  was  then  present,  the  evidence  of 
persons  residing  in  the  valley  that  they  saw 
no  vehicle  or  men  there  on  that  day  is  ad- 
missible, the  weight  of  it  being  matter  for 
the  Jury.    (People  v.  Sanders,  114  Cal.  216.) 

346.  Evidence  is  admissible  in  rebuttal  of 
defendant's  testimony  that  one  of  the  nego- 
tiating persons  had  paid  money  on  account 
of  the  purchase  of  the  land  of  the  person 
whose  name  is  alleged  to  have  been  forged, 
to  show  that  the  sheriff  of  the  county  had 
made  diligent  search  for  such  person  all  over 
the  state  for  over  a  year,  and  particularly  in 
places  where  the  defendant  had  located  him, 
and  that  he  could  not  find  any  person  that 
had  ever  known  or  heard  of  him.  (People 
v.  Sanders,  114  Cal.  216.) 

347.  The  evidence  reviewed,  and  held  in- 
sufficient to  sustain  a  conviction  of  one  of 


the  defendants  of  complicity  In  the  forgery 
charged.    (People  v.  Creegan,  121  Cal.  554.) 

d.  Instructions. 

Instruction  violates  provision  against  in- 
structing as  to  facts,  when.    See  ante,  331. 

Instruction  not  necessarily  Including  any 
overt  act  toward  commission  of  crime  Is 
error.    See  ante,  314. 

348.  An  instruction  based  upon  evidence 
of  the  defendant's  that  the  draft  described 
in  the  Information  was  genuine,  to  the  effect 
that  he  is  not  required  to  establish  that  fact 
beyond  a  reasonable  doubt,  or  by  a  prepon- 
derance of  evidence,  but  that  if  the  evidence 
is  such  as  to  create  a  reasonable  doubt  as  to 
whether  the  signature  to  the  alleged  draft 
is  a  forgery,  the  jury  should  give  defendant 
the  benefit  of  the  doubt,  and  find  him  not 
guilty,  should  be  given.  (People  v.  Sanders, 
114  Cal.  216.) 

349.  Where  It  appears  that  there  is  no 
theory  on  which  the  defendant  could  have 
been  convicted,  if  the  check  was  not  raised 
as  charged,  a  requested  instruction  to  the 
effect  that  If  the  jury  entertained  a  reason- 
able doubt  as  to  whether  or  not  the  check 
in  question  had  been  raised,  it  would  be  their 
duty  to  acquit,  is  correct  and  should  have 
been  given.    (People  v.  Dole,  122  Cal.  486.) 

350.  An  instruction  requested  by  the  de- 
fendant to  the  effect  that  the  failure  of  the 
prosecution  to  introduce  any  other  evidence 
to  rebut  the  testimony  of  defendant's  wit- 
nesses that  a  letter  received  by  the  defend- 
ant accompanying  the  draft  alleged  to  have 
been  forged  was  in  the  handwriting  of  the 
person  whose  name  was  signed  to  the  draft, 
made  it  the  duty  of  the  jury  to  treat  and 
consider  the  letter  as  written  by  him,  is 
properly  refused,  where  there  was  other  evi- 
dence for  the  prosecution  tending  to  show 
that  it  was  impossible  for  the  letter  to  have 
been  written  by  him.  (People  v.  Sanders, 
114  Cal.  216.) 

351.  A  requested  Instruction  based  on 
proof  of  notarial  certificates  executed  by  the 
defendant  during  negotiations  between  cer- 
tain persons,  including  the  person  whose 
name  was  claimed  to  have  been  forged,  as 
to  the  presumption  that  public  officers  per- 
form their  duties,  that  a  notary  is  a  public 
officer,  and  that  his  certificate  of  acknowl- 
edgment is  prima  facie  evidence  of  the  facts 
stated  therein,  is  properly  refused,  the  bur- 
den of  proof  being  upon  the  people  to  show 
the  false  and  fraudulent  character  of  the 
certificates,  and  to  overcome  the  presump- 
tion of  defendant's  Innocence,  and  in  view 
of  the  proof  required  from  the  people,  and 
the  positive  evidence  of  defendant  that  the 
certificates  were  genuine,  the  presumption 
of  regularity  or  due  execution  amounted  to 
nothing.    (People  v.  Sanders,  114  Cal.  216.) 

352.  People  v.  Compton,  123  Cal.  403,  af- 
firmed as  to  the  instructions  to  the  jury 
therein  held  to  be  erroneous,  relating  to  the 
disregard  of  corroborated  evidence,  the  at- 
tempt to  pass  forged  instruments,  the  cor- 
roboration of  an  accomplice,  and  the  aiding 
and  abetting  of  a  felony.  (People  v.  Davis, 
124  Cal.  42.) 
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15.  Game  Laws;  Violation  of. 

353.  A  justice's  court  has  no  jurisdiction 
of  the  offense  of  violating  the  fish  and  game 
law  of  the  state,  as  found  in  section  636  of 
the  Tenal  Code  as  amended,  its  jurisdiction 
being  limited  to  those  cases  where  the  Im- 
prisonment cannot  exceed  six  months,  nor 
the  fine  exceed  five  hundred  dollars;  and 
since  the  minimum  punishment  only  Is  pre- 
scribed by  that  section,  the  punishment  ad- 
ministered may  be  much  greater  than  the 
limit  of  the  jurisdiction  of  the  justice's 
court,  and  a  person  convicted  thereunder  in 
that  court  must  be  discharged  upon  habeas 
corpus.     (Ex  parte  Anear,  114  Cal.  370.) 

354.  Section  27  of  the  Penal  Code,  as 
amended  March  9,  1897,  making  the  willful 
and  unlawful  use  of  a  shotgun  of  a  larger 
caliber  than  that  commonly  known  as  a  No. 
10  gauge  a  misdemeanor  is  not  to  be  con- 
strued as  making  it  a  misdemeanor  to  use 
a  larger  shotgun  In  any  possible  way,  or  for 
any  possible  purpose,  but,  taking  the  whole 
context  of  the  act,  it  was  the  evident  inten- 
tion of  the  legislature  to  prohibit  the  use  of 
guns  of  larger  caliber  for  the  purfwse  of 
killing  game  or  other  animals,  and,  in  a 
prosecution  under  such  a  statute,  it  is  not 
sufficient  to  follow  Its  literal  terms  in  charg- 
ing the  offense,  but  the  particular  kind  of 
use  which  the  legislature  intended  to  pro- 
hibit must  be  alleged;  and  a  complaint  charg- 
ing the  willful  and  unlawful  use  of  a  No.  8 
shotgun  merely  in  the  language  of  the  stat- 
ute, is  insufficient  to  show  a  complete  of- 
fense, or  to  give  a  justice  of  the  peace  juris- 
diction, and  a  defendant  convicted  under 
such  complaint  must  be  discharged  on  ha- 
beas corpus.  (Ex  parte  Peterson,  119  Cal. 
578.) 

355.  Under  section  636  of  the  Penal  Code 
prescribing  only  a  minimum  punishment  "by 
a  fine  of  not  less  than  one  hundred  dollars, 
or  by  Imprisonment  in  the  county  jail  not 
less  than  fifty  days,  or  by  both  such  fine 
and  imprisonment,"  for  violation  of  the  fish 
laws,  the  punishment  may  be  adjudged  at 
anything  not  less  than  the  minimum;  and 
the  superior  court  has  jurisdiction  of  an  in- 
formation filed  under  that  section.  (People 
v.  Tom  Nop,  124  Cal.  150.) 

356.  Section  636  of  the  Penal  Code  cannot 
be  construed  together  with  section  19  of  the 
same  code,  as  fixing  a  minimum  punishment 
in  the  former  section  and  a  maximum  pun- 
ishment in  the  latter  section.  Section  19  of 
the  Penal  Code  is  to  be  construed  as  in- 
tended to  apply  only  to  cases  where  some 
other  punishment  is  not  prescribed  by  the 
code,  and  not  to  be  joined  and  invoked  with 
some  other  section  of  the  code  which  pro- 
vides a  penalty.  (People  v.  Tom  Nop,  124 
Cal.  150.) 

16.  Homicide. 

a.  Degrees   of   Murder;   Manslaughter   and 
Murder,  What  Acts  Constitute. 

Conspiracy  to  murder.    See  ante,  XI,  6. 

357.  It  is  proper  for  the  court  to  use  the 
language  of  the  Penal  Code  in  defining  the 
degrees  of  murder;  and  the  fact  that  such 


language  refers  to  instances  of  murder  in 
the  first  degree,  to  which  the  evidence  does 
not  apply,  cannot  prejudice  the  defendant. 
(People  v.  Chaves,  122  Cal.  134.) 

358.  Murder  committed  in  the  perpetra- 
tion of  or  attempt  to  perpetrate  burglary  is 
murder  of  the  first  degree,  and  entering  a 
house  with  intent  to  commit  a  felony  there- 
in is  burglary;  and,  where  there  is  evidence 
from  which  the  jury  might  properly  find 
that  the  defendant  went  up  the  steps  for  the 
purpose  of  entering  the  house  where  the 
deceased  lived!  for  the  purpose  of  killing 
another  person,  it  is  sufficient  to  justify  a 
correct  Instruction  upon  the  subject  of  mur- 
der committed  in  the  attempt  to  commit 
burglary.    (People  v.  Miller,  121  Cal.  343.) 

359.  An  instruction  requested  by  the  de- 
fendant to  the  effect  that  If  a  blow  struck 
by  the  son  of  the  deceased,  acting  by  his 
direction,  caused  a  dazed  condition  of  the 
mind  of  the  defendant,  such  as  to  preclude 
the  exercise  of  deliberation  and  premedita- 
tion, the  defendant  could  not  be  found 
guilty  of  murder,  is  erroneous,  in  omitting 
the  essential  element  that  the  blow  was  not 
justified  in  law.  A  dazed  condition  of  mind 
not  unlawfully  caused  by  the  deceased,  and 
not  amounting  to  Insanity,  could  not  reduce 
the  grade  of  the  crime  below  murder  in  the 
second  degree.  (People  v.  Worthington,  122 
Cal.  583.) 

360.  Where  the  defendant  was  accused  of 
a  murder  committed  while  he  was  in  pur- 
suit of  another  person,  whom  he  was  at- 
tempting to  kill,  and  who  had  ran  into  the 
house  where  the  deceased  lived,  and  the  de- 
ceased was  killed  while  'Interrupting  such 
pursuit  and  because  of  such  interruption, 
the  attempt  to  kill  the  person  pursued,  and 
the  shooting  of  the  deceased,  were  parts  of 
one  continuous  transaction.  (People  v.  Mil- 
ler, 121  Cal.  343.) 

361.  Where  the  jury  were  authorised  to 
find  from  the  evidence  that  a  gunshot  wound 
fired  by  the  defendant  upon  the  deceased 
was  mortal,  and  that  it  contributed  to  his 
death,  the  fact  that  the  deceased  inflicted 
upon  himself  thereafter  a  knife  wound  in 
his  throat,  which  was  also  mortal,  and  which 
accelerated  his  death,  cannot  relieve  the  de- 
fendant of  responsibility  for  the  death. 
(People  v.  Lewis,  124  Cal.  551.) 

362.  A  requested  instruction  that  if  the 
Jury  found  it  impossible  to  tell  whether  the 
deceased  died  from  the  wound  in  his  throat 
or  from  the  gunshot  wound  in  the  abdomen 
they  were  bound  to  acquit,  was  properly  re- 
fused, as  ignoring  the  proposition  that  both 
might  have  contributed  to  the  death,  which 
the  jury  could  have  found  from  the  evi- 
dence.   (People  v.  Lewis,  124  Cal.  551.) 

363.  The  evidence  reviewed,  and  held  suf- 
ficient to  sustain  a  verdict  of  guilty  of  mur- 
der in  the  first  degree.  (People  v.  Worth- 
ington, 122  Cal.  583.) 

364.  The  evidence  reviewed  and  held 
sufficient  to  warrant  the  jury  In  finding  a 
verdict  of  guilty  of  involuntary  manslaugh- 
ter against  the  defendants.  (People  v. 
Holmes,  118  Cal.  444.) 

305.  It  is  suggested,  but  not  decided,  that 
an  act  which  is  merely  malum  prohibitum. 
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in  the  violation  of  a  municipal  or  county 
ordinance,  is  not  an  "unlawful  act,"  within 
the  provision  of  section  192  of  the  Penal 
Code  defining  manslaughter.  (People  v. 
Pearne,  118  Cal.  154.) 

Instructions  as  to  degree  of  murder.  See 
post,  X,  16,  e,  A. 

Instructions  as  to  manslaughter  or  malice. 
See  post,  X,  16,  e,  A. 

b.  Justifiable  Homicide  and  Killing  in  Self- 
Defense. 

Instructions  as  to  justifiable  homicide  or 
killing  in  self-defense.  See  post,  XI,  16,  e, 
D. 

366.  The  tendency  of  the  American  mind 
is  against  the  enforcement  of  any  rule  which 
requires  a  person  to  flee  when  wrongfully 
assailed,  to  avoid  chastisement,  or  even  to 
save  human  life;  and  it  seems  that  a  true 
man,  who  is  without  fault,  is  not  obliged  to 
flee  from  an  assailant  who,  by  violence  or 
surprise,  maliciously  seeks  to  take  his  life  or 
to  do  him  enormous  bodily  harm.  (People  v. 
Lewis,  117  Cal.  186.) 

367.  A  person  assailed  in  his  own  house,  or 
upon  his  own  premises,  has  the  right  to 
stand  his  ground,  and  is  not  bound  to  re- 
treat or  escape  to  avoid  the  assailant,  but 
may  kill  him  if  reasonably  necessary  for  his 
protection  from  great  bodily  danger  in  the 
position  rightfully  occupied  by  him  on  his 
own  premises,  even  though  he  might  avoid 
the  assault  by  fleeing  or  withdrawing  there- 
from.    (People  v.  Lewis,  117  Cal.  186.) 

368.  The  duty  of  the  defendant  to  flee 
rather  than  to  kill,  if  retreat  is  possible, 
only  applies  where  the  defendant  is  the  as- 
sailant; but  when  a  defendant  who  is  him- 
self without  fault  is  suddenly  attacked  in  a 
way  that  puts  his  life  or  bodily  safety  at 
imminent  hazard,  he  is  not  compelled  to  fly 
or  to  consider  the  proposition  of  flying,  but 
may  stand  his  ground  and.defend  himself  to 
the  extent  of  taking  the  life  of  the  assailant, 
if  that  be  reasonably  necessary;  and  an  in- 
struction requested  embodying  the  right  of  a 
person  who  is  without  fault  to  stand  his 
ground  against  an  assailant,  and  to  slay 
him  under  appearances  justifying  it,  "even 
if  it  be  proved  that  he  might  more  easily 
have  gained  his  safety  by  flight,"  should  be 
given  as  asked,  and  it  is  error  to  modify  it 
so  as  to  instruct  the  jury  that  "if  he  could 
have  withdrawn  from  the  danger,  it  was  his 
duty  to  retreat,"  and  that  "between  his  duty 
to  flee  and  his  right  to  kill  he  must  fly." 
(People  v.  Newcomer,  118  Cal.  263.) 

369.  When  a  man  without  fault  is  sud- 
denly attacked  in  his  own  house,  in  a  mur- 
derous or  dangerous  manner,  he  is  not 
called  upon  to  flee  from  his  home,  nor  fo  con- 
sider the  proposition  of  so  fleeing;  and  where 
the  defendant  testified  that  he  was  assaulted 
by  the  deceased  with  a  pistol,  when  he  was 
in  his  own  home,  and  that  In  order  to  pro- 
tect his  own  life  he  was  compelled  to  shoot, 
and  did  shoot,  the  deceased  first,  an  Instruc- 
tion properly  based  upon  that  evidence 
should  be  given  as  requested  by  the  defend- 
ant; and  a  modification  of  the  instruction, 
so  as  to  Ignore  the    defendant's  evidence, 


and  to  treat  him  as  an  aggressor  whose  duty 
it  was  to  flee  rather  than  to  kill,  If  retreat 
were  possible,  is  inapplicable,  and  preju- 
dicially erroneous.  (People  v.  Newcomer, 
118  Cal.  263.) 

370.  In  case  of  a  homicide  occasioned  by 
dispute  over  the  right  to  the  rise  of  a  road 
across  the  premises  of  the  deceased,  where 
each  of  the  parties  was  fully  armed,  and 
determined  at  all  hazards  to  maintain  his 
claim,  the  question  of  self-defense  is  inde- 
pendent of  the  respective  rights  of  the  par- 
ties to  the  road;  and  the  one  who  by  some 
overt  act  first  caused  a  reasonable  apprehen- 
sion of  danger  of  loss  of  life  or  limb  to  the 
other  must  take  the  consequences.  (People 
v.  Harris,  125  Cal.  94.) 

371.  An  instruction  to  the  effect  that  one 
who  has  provoked  a  quarrel  cannot  have  a 
well-grounded  apprehension  of  imminent 
danger  to  his  person,  and  that  a  real  or  ap- 
parent necessity  brought  about  by  the  de- 
sign, contrivance,  or  fault  of  the  defendant, 
cannot  be  availed  of  as  a  defense  for  the 
commission  of  a  crime  is  erroneous,  and  was 
expressly  disapproved  in  People  v.  Conk- 
ling,  111  Cal.  625.  (People  v.  Farley,  124 
Cal.  594.) 

372.  The  evidence  reviewed,  and  held  to 
indicate  a  case  of  self-defense,  without  sub- 
stantial conflict,  and  to  be  insufficient  to 
support  a  verdict  of  manslaughter,  were  it 
not  for  the  presumption  of  guilt  arising  from 
proof  of  the  homicide,  which  presumption 
authorized  the  jury  to  determine  the  suffi- 
ciency of  the  evidence  for  the  defendant  to 
overcome  that  presumption,  under  the  bur- 
den of  proof  devolving  upon  him,  and  pre- 
vents the  setting  aside  of  the  verdict  for  the 
lack  of  legally  sufficient  evidence  to  support 
it.    (People  v.  Milner,  122  Cal.  171.) 

c.  Information. 

373.  An  information  charging  the  crime  of 
murder  cannot  be  set  aside  as  invalid  for 
want  of  jurisdiction  in  a  justice  of  the  peace 
to  hold  the  preliminary  examination,  on  the 
ground  that  he  had  been  appointed  by  the 
supervisors  for  a  new  township  created  by 
them,  and  had  held  over  after'  failure  to 
elect  his  successor.  (People  v.  Chaves,  122 
Cal.  134.) 

d.  Evidence. 

A.  Burden  of  Proof. 

Presumption  and  burden  of  proof  on  proof 
of  killing.    See  ante,  372. 

Instructions  as  to  burden  of  proof.  See 
post,  XI,  16,  e,  B. 

374.  Upon  the  trial  of  a  defendant  accused 
of  murder,  if  the  voluntary  killing  of  the  de- 
ceased by  the  defendant  is  established  and 
admitted,  a  prima  facie  case  is  made  to  sus- 
tain a  verdict  of  guilty  of  murder  in  the  sec- 
ond degree,  and  it  devolved  upon  the  defend- 
ant to  justify  or  excuse  the  killing;  and  al- 
though the  claim  of  self-defense  may  find 
much  support  in  the  evidence,  if  there  are 
circumstances  in  evidence  conflicting  there- 
with, which  may  have  led  the  jury  to  dis- 
credit the  evidence  for  the  defendant,  the 


200 


CRIMINAL  LAW,  XI,  16,  d,  B,  C. 


verdict  cannot  be  disturbed  upon  appeal  for 
insufficiency  of  tbe  evidence.  (People  v. 
Phelan,  123  Gal.  551.) 


B.  Character  or  Reputation  of  Deceased. 

Evidence  of  defendant's  good  character, 
when  immaterial.    See  post,  386. 

375.  An  offer  by  the  district  attorney  to 
prove  that  the  defendant  had  an  abandoned 
and  malignant  heart,  as  tending  to  prove 
that  the  homicide  was  the  offspring  of  mal- 
ice, does  not  constitute  misconduct.  If  made 
in  good  faith,  and  not  without  authority  to 
support  it,  though  correctly  rejected.  (Peo- 
ple v.  McKay,  122  Cal.  628.) 

376.  When  the  defendant  Introduced  evi- 
dence to  show  that  the  general  reputation 
of  the  deceased  for  peace  and  quiet  was  bad, 
and,  thereupon  the  district  attorney  admitted 
that  any  number  of  witnesses  produced  by 
the  defendant  would  testify  to  the  same 
effect,  and  the  defendant  claimed  that  the 
admission  was  that  deceased's  reputation  in 
fact  for  peace  and  quiet  was  bad,  the  differ- 
ence between  the  two  admissions,  as  bear- 
ing upon  the  effect  and  weight  of  the  evi- 
dence before  the  jury,  is  scarcely  percepti- 
ble, and  there  is  no  substantial  merit  in  the 
contention  of  defendant.  (People  v.  Shaver, 
120  Cal.  354.) 

377.  Where  the  reputation  of  the  deceased 
for  peace  and  quietness  was  assailed  by  the 
defendant  without  objection  on  the  ground 
that  it  did  not  appear  that  defendant  knew 
of  the  reputation  of  the  deceased,  and  it  was 
assumed  from  the  evidence  by  court  and 
counsel  that  the  reputation  of  deceased  was 
known  to  the  defendant,  and  the  evidence 
tended  to  show  such  knowledge,  the  prosecu- 
tion may  show  In  rebuttal  that  the  reputa- 
tion of  the  deceased  for  peace  and  quietness 
was  good,  and  the  defendant  cannot  prop- 
erly object  to  the  rebuttal  of  the  defendant's 
evidence  on  the  ground  that  it  was  not  made 
to  appear  by  defendant's  evidence  that  de- 
fendant knew  of  the  bad  reputation  of  the 
deceased.    (People  v.  Howard,  112  Cal.  135.) 

378.  Where  the  defendant  pleaded  that  the 
homicide  with  which  he  was  charged  was 
committed  in  self-defense,  and  offered  to 
prove  that  the  character  of  the  deceased  for 
peace  and  quietness  was  bad,  which  was 
disallowed,  but  the  permission  of  the  court 
was  then  granted  him  to  assail  the  general 
reputation  of  the  deceased  for  peace  and 
quietness,  the  defendant  should  have  been 
satisfied  to  accept  such  permission,  and, 
where  it  was  refused,  he  cannot  claim  re- 
versible error  in  the  ruling  made.  (People 
v.  Griner,  124  Cal.  19.) 

370.  Evidence  is  not  admissible  for  the  de- 
fendant to  show  that  the  deceased  had  been 
convicted  of  a  misdemeanor.  (People  v. 
Griner,  124  Cal.  19.) 

C.  Of  Motive;  as  to  the  Carrying  of  Arms; 
of  Lying  in  Wait. 

380.  Where  a  person  was  accused  of  a 
murder  committed  while  he  was  in  pursuit 


of  another  person  for  the  purpose  of  show- 
ing the  motive  for  such  pursuit  and  attempt 
to  kill  the  person  pursued,  the  complaint, 
warrant  of  arrest,  and  minutes  of  the  police 
court  in  the  matter  of  a  charge  by  such  per- 
son against  the  defendant  for  disturbing  the 
peace  are  admissible  In  evidence.  Such 
documents  cannot  be  considered  as  proving 
the  commission  of  another  offense  or  as  tend- 
ing' to  establish  the  truth  of  the  charge  made, 
but  solely  as  showing  the  fact  that  a  crim- 
inal charge  had  been  made  against  him  by 
the  person  pursued.  (People  v.  Miller,  121 
Cal.  343.) 

381.  Upon  the  trial  of  a  defendant  accused 
of  murder,  who  claimed  that  the  homicide 
was  in  necessary  self-defense,  where  it  ap- 
peared that  there  was  a  disputed  claim  to 
land  between  the  defendant  and  two  other 
men,  who  went  to  the  house  of  defendant 
to  see  about  defendant's  claim  to  the  land, 
and  in  the  interview  both  men  lost  their 
lives,  it  is  proper  for  the  prosecution,  in 
opening  its  case,  to  introduce  evidence  tend- 
ing to  show  that  the  intentions  of  the  de- 
ceased persons  were  peaceful,  and  that  they 
were  unarmed  when  they  started  to  the  in- 
terview; and  even  if  such  evidence  were  not 
admissible  then,  the  judgment  could  not  be 
reversed  merely  because  evidence  was  re- 
ceived at  the  wrong  time,  in  the  absence  of  a 
showing  of  special  injury  therefrom.  (Peo- 
ple v.  Yokum,  118  Cal.  437.) 

382.  After  a  defendant  accused  of  murder 
had  testified  in  his  own  behalf  that  the  pistol 
with  which  he  shot  the  deceased  was  ob- 
tained merely  to  be  put  away,  it  was  com- 
petent for  the  prosecution,  upon  cross-exam- 
ination, to  show  what  he  did  with  the  pistol, 
and  also,  after  laying  a  proper  foundation 
therefor  upon  cross-examination,  to  prove  in 
rebuttal  a  statement  made  by  him  to  a  wit- 
ness in  contradiction  of  his  evidence,  to  the 
effect  that  pistol  was  what  he  went  "heeled 
with  for  those  fellows"  that  were  "after 
him."  The  presence  or  absence  of  the  de- 
ceased at  the  time  of  such  remark  is  Im- 
material, it  not  being  offered  for  the  purpose 
of  showing  a  threat  against  the  deceased, 
but  to  impeach  his  evidence  as  to  his  pur- 
pose in  getting  the  pistol.  (People  v.  Glea- 
son,  122  Cal.  370.) 

383.  Where  a  defendant  charged  with 
murder  has  testified  that  he  believed  the  de- 
ceased was  armed  at  the  time  of  the  homi- 
cide, it  is  not  error  to  allow  testimony  for 
the  prosecution  in  rebuttal  that,  as  matter  of 
fact,  the  deceased  was  not  armed.  (People 
v.  Sehorn,  116  Cal.  503.) 

384.  Evidence  that  the  deceased  was  in 
the  habit  of  traveling  along  a  street  upon 
which  he  was  killed  at  night  by  the  defend- 
ant while  passing  thereupon,  after  the  close 
of  his  business,  tends  to  support  the  claim 
of  the  prosecution  that  he  was  killed  by 
means  of  "lying  in  wait,"  and  though  weak- 
ened in  the  absence  of  proof  that  the  defend- 
ant knew  of  his  habit  of  traveling  along 
that  street  at  night,  its  weight  and  import- 
ance were  to  be  determined  by  the  jury. 
(People  v.  Knott,  122  Cal.  410.) 
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D.  As  to  Intoxication  of  Defendant. 

Instruction  as  to  the  effect  of  intoxication. 
See  post,  XI,  16,  e,  C. 

385.  Where  a  defendant  in  driving  a  team 
at  an  unusual  speed  through  a  street,  caused 
the  death  of  a  feeble  old  woman,  the  ex- 
clusion of  evidence  of  the  sobriety  of  the 
defendant  at  the  time  of  the  accident  is  not 
erroneous,  the  question  of  sobriety  being  im- 
material, if  the  deceased  was  run  over  and 
killed  by  the  defendant  "without  due  cau- 
tion and  circumspection."  (People  v.  Pearne, 
118  Cal.  154.) 

386.  Where  the  defendant  pleads  guilty  of 
the  murder,  and  the  nature  of  the  case  shows 
that  it  was  deliberate  and  premeditated,  evi- 
dence that  defendant  was  Intoxicated  is 
valueless,  as  also  evidence  of  defendant's 
previous  good  character,  and  it  is  not  im- 
proper to  refuse  to  continue  the  cause  for 
the  giving  of  such  evidence  for  the  defend- 
ant.    (Pepple  v.  Miller,  114  Cal.  10.) 

387.  Where  a  defendant  is  convicted  of 
murder  in  the  first  degree,  and  the  evidence 
for  the  people  is  amply  sufficient  to  justify 
the  inference  that  the  killing  was  done  with 
express  malice,  the  verdict  of  conviction  is 
sustained  by  the  evidence,  and  conflicting 
evidence  ofTered  by  the  defendant  to  prove 
habits  of  drunkenness  and  insanity  does  not 
detract  from  the  legal  sufficiency  of  the  evi- 
dence for  the  people.  (People  v.  Kloss,  115 
Cal.  567.) 

Evidence  of  insanity,  sur-rebuttal.  See 
Evidence,  85. 

E.  Of  Threats,  Altercations,  or  Disputes  or 
of  Unfriendly  Relations. 

388.  Evidence  of  threats  made  by  the  de- 
fendant against  the  life  of  the  deceased  prior 
to  the  murder  is  admissible,  as  tending  to 
show  malice.  (People  v.  Chaves,  122  Cal. 
134.) 

389.  A  witness  testifying  to  threats  made 
by  the  deceased  in  a  conversation  should  be 
permitted  to  testify  to  so  much  of  the  con- 
versation between  them  as  may  show  the 
true  meaning  and  significance  of  what  the 
deceased  actually  said.  Technical  error  in 
limiting  the  evidence  to  the  threats  made  by 
the  deceased,  Is  without  prejudice,  where  the 
whole  conversation  was  subsequently  stated 
by  the  witness,  and  the  parts  originally  ex- 
cluded were  not  essential  to  an  understand- 
ing of  all  that  the  deceased  said.  (People 
v.  Phelan,  123  Cal.  551.)  • 

390.  Threats  of  the  deceased  not  communi- 
cated to  the  defendant,  or  not  appearing  to 
have  related  to  the  defendant,  are  irrelevant, 
and  may  properly  be  stricken  out.  (People 
v.  Farley,  124  Cal.  594.) 

391.  It  is  competent  to  prove  a  broad 
threat  made  by  the  defendant,  who  was  the 
uncle  of  the  deceased,  during  the  year  in 
which  the  homicide  was  committed,  "that 
he  would  wipe  out  the  whole  family,"  using 
the  family  name  to  describe  it,  "and  then 
shoot  himself,  and  that  would  end  the  pro- 
gramme," and  it  was  for  the  jury  to  say 
whether  the  deceased  was  included  In  such 
threat    (People  v.  Gross,  123  Cal.  389.) 


392.  It  Is  not  ground  of  reversal  to  admit 
In  evidence  an  article  published  by  defend- 
ant in  his  newspaper,  where  it  cannot  be 
said,  as  matter  of  law,  that  it  cannot  be 
fairly  construed  as  containing  a  threat 
against  the  deceased,  and  where  the  article 
on  its  face  might  well  be  taken  as  referring 
to  the  deceased,  and.  it  appears  from  the 
record  that  evidence  was  Introduced  to  iden- 
tify the  parties  referred  to.  (People  v. 
Sehorn,  116  Cal.  503.) 

393.  A  witness  may  be  properly  asked  to 
make  a  general  statement  of  the  nature  of 
any  preceding  trouble  between  the  defend- 
ant and  the  deceased;  but  the  location  of  the 
right  or  wrong  of  the  trouble  is  immaterial, 
and  the  evidence  should  not  be  introduced 
in  detail;  yet,  if  the  answer  of  the  witness 
includes  any  objectionable  matter  of  detail, 
the  wrong  can  only  be  remedied  by  a  motion 
to  strike  it  out,  and,  if  no  such  motion  is 
made,  the  evidence  cannot  properly  be  ob- 
jected to  on  the  ground  that  it  tends  to  dis- 
grace and  injure  the  defendant  in  the  esti- 
mation of  the  jury.  (People  v.  Colvln,  118 
Cal.  349.) 

394.  Upon  the  trial  of  a  defendant  charged 
with  murder,  the  prosecution  is  entitled  to 
show  any  previous  difficulties  or  troubles 
that  had  arisen  between  the  defendant  and 
the  deceased,  in  order  to  indicate  the  state 
of  mind  of  the  defendant  at  the  time  of  the 
killing. ,  This  showing  is  not  limited  to  phy- 
sical encounters,  but  may  consist  solely  in 
an  affray  of  words;  and  this  character  of 
evidence  is  admissible,  however  much  it  may 
tend  to  disgrace  and  injure  the  defendant  in 
the  estimation  of  the  jury.  (People  v.  Col- 
vin,  118  Cal.  349.) 

395.  Upon  the  trial  of  a  defendant  charged 
with  killing  one  who  interfered  with  his  at- 
tempt to  shoot  a  third  person,  with  whom 
he  had  had  a  previous  altercation,  evidence 
of  his  declarations  and  acts  when  he,  im- 
mediately after  such  altercation,  seized  a 
pistol  belonging  to  a  witness,  and  rushed 
back  with  It,  tending  to  show  his  excite- 
ment, and  that  he  took  it  without  leave  of 
the  witness,  and  against  his  attempt  to  pre- 
vent it,  Is  admissible  for  the  purpose  of 
showing  the  state  of  mind  of  the  defendant 
at  the  time  of  the  homicide.  (People  v. 
M'Kay,  122  Cal.  628.) 

396.  Evidence  of  the  previous  relations 
between  the  defendant  and  the  third  person 
with  whom  he  had  the  previous  altercation, 
though  not  tending  to  prove  malice,  is  ad- 
missible to  enable  the  jury  to  understand 
the  immediate  quarrel  in  which  the  homi- 
cide occurred.  (People  v.  M'Kay,  122  Cal. 
628.) 

397.  Evidence  showing  that  the  defendant 
and  the  woman  killed  by  him,  while  living 
together,  had  quarreled,  resulting  in  her 
leaving  him  and  fleeing  to  a  neighbor's  house 
for  protection,  and  that  he  had  followed 
her  and  attempted  a  murderous  assault  upon 
her,  and  had  threatened  her  when  his  as- 
sault was  frustrated,  Is  admissible,  as  tend- 
ing to  show  malice  and  ill-will  on  his  part, 
and  a  motive  for  the  murder  committed  a 
few  days  later.  (People  v.  Chaves,  122  Cal. 
134.) 
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398.  \Vhere  the  controversy  which  led  to 
the  homicide  related  to  the  use  of  water 
through  a  ditch,  which  was  disputed  be- 
tween the  defendant  and  the  deceased,  and 
which  the  deceased  had  refused  to  allow  the 
defendant  to  take,  evidence  of  a  threat  of 
the  defendant  that  he  would  have  the  water 
or  he  would  kill  the  deceased,  Is  admissible; 
and  the  fact  that  much  of  the  conversation 
in  which  the  threat  occurred  relates  to  the 
water  question,  which  the  witness  did  not 
remember  or  could  not  detail  in  substance, 
is  Immaterial,  where  it  is  not  made  to  appear 
that  he  did  not  give  the  substance  of  a)\  the 
language  used  by  the  defendant  in  uttering 
the  threat.     (People  v.  Dice,  120  Cal.  189.) 

399.  Where  the  defendant  killed  his  di- 
vorced wife  upon  her  refusal  to  allow  him 
to  have  the  custody  of  a  child  born  to  them 
during  marriage,  evidence  that  he  took  the 
child  away  from  the  mother  to  a  remote 
place,  and  the  decree  of  divorce  awarding 
the  custody  of  the  child  to  the  mother,  are 
admissible  in  evidence.  (People  v.  Barthle- 
man,  120  Cal.  7.) 

400.  Evidence  of  witnesses  is  admissible 
to  show  that  the  defendant  on  several  occa- 
sions used  language  expressing  hostility  to 
and  dislike  of  the  deceased,  as  tending  in 
some  degree  to  show  malice  and  motive. 
(People  v.  Barthleman,  120  Cal.  7.) 

401.  Where  a  witness  testifying  to  un- 
friendly relations  between  the  defendant 
and  the  deceased,  stated  fully  the  facts  upon 
which  his  testimony  was  based,  and  the 
same  kind  of  testimony  was  afterward  in- 
troduced without  objection,  there  can  be  no 
prejudicial  error  in  the  admission  of  the  tes- 
timony.   (People  v.  Sehorn,  116  Cal.  503.) 

402.  Where  the  land  In  dispute  was  claimed 
as  mining  ground  by  the  deceased  claim- 
ants, and  as  agricultural  land  by  the  defend- 
ant, the  merits  of  the  controversy •  between 
them  are  Immaterial,  and  it  is  proper  to  re- 
fuse to  permit  the  defendant  to  show  that 
the  land  had  been  adjudged  to  be  agricul- 
tural by  the  secretary  of  the  Interior.  (Peo- 
ple v.  Yokum,  118  Cal.  437.) 

403.  In  cross-examination  of  the  son  of  the 
deceased,  who  was  an  active  participant  In 
a  prior  altercation  between  defendant  and 
the  deceased,  where  it  appeared  that  no 
weapons  were  used  therein  by  the  deceased, 
it  Is  not  error  to  exclude  an  inquiry  as  to 
who  began  such  altercation;  and  the  cir- 
cumstances of  the  case  being  sufficient  to 
indicate  the  animus,  interest,  and  bias  of 
the  witness,  the  defendant  is  not  prejudiced 
by  not  being  allowed  further  to  prove  such 
animus,  Interest  and  bias.  (People  v.  Worth- 
in  #t  on,  122  Cal.  583.) 

404.  On  the  trial  of  a  defendant  accused 
of  murder,  where  a  woman  who  was  living 
with  the  deceased  had  testified  in  chief  for 
the  prosecution  that  the  defendant,  the  day 
before  the  killing,  called  at  her  house  and 
inquired  for  the  deceased,  and  made  threats 
in  regard  to  him,  It  is  proper  to  allow  the 
defendant  to  ask,  on  her  cross-examination, 
whether  she  had  sent  for  a  policeman,  and 
whether  defendant,  who  was  a  deputy  mar- 
shal, did  not  go  in  response  to  such  request, 
in  order  to  rebut  an  unfavorable  inference 


from  her  testimony,  but  the  exclusion  of  the 
evidence,  when  first  offered,  with  liberty  to 
the  defendant  to  recall  the  witness  as  his 
own,  is  harmless,  where  the  defendant  was 
not  deprived  of  the  evidence  by  the  ruling, 
and  the  witness  finally  answered  the  ques- 
tion upon  cross-examination.  (People  v. 
Howard,  112  Cal.  135.) 

405.  When  the  theory  of  the  defense  was 
that  deceased  became  indignant  with  defend- 
ant and  assaulted  him,  because  he  thought 
defendant  had  attempted  to  have  him  ar- 
rested for  beating  the  woman  with  whom  be 
was  living,  evidence  that  defendant  was 
employed  by  the  city  marshal  to  find  evi- 
dence in  a  certain  class  of  cases,  not  con- 
nected with  the  fatal  affray,  is  immaterial. 
(People  v.  Howard,  112  Cal.  135.) 


F.  As  to  Manner,  Appearance,  Declarations, 
or  Statements  of  Defendant. 

Evidence  showing  excitement  of  defend- 
ant, admissibility.    See  ante,  395. 

406.  Upon  the  trial  of  a  defendant  accused 
of  the  murder  of  his  brother,  where  there 
was  evidence  that  the  defendant  fired  the 
fatal  shot  under  the  belief  that  his  brother 
was  a  tramp  approaching  toward  him  in  a 
threatening  attitude,  and  that  after  the 
shooting  he  exhibited  signs  of  great  grief, 
and  that  he  was  ill,  and  under  the  effects  of 
a  large  quantity  of  quinine,  at  the  time  of 
the  shooting,  witnesses  for  the  prosecution 
who  observed  the  appearance  and  manner 
of  the  defendant  shortly  after  the  homicide, 
may  be  asked  if  they  saw  anything  strange 
or  peculiar  in  his  manner.  (People  v.  Ar- 
righini,  122  Cal.  121.) 

407.  A  declaration  made  by  the  defendant 
in  his  own  Interest,  subsequent  to  the  homi- 
cide, and  after  he  had  given  himself  up  to 
the  constable,  to  the  effect  that  deceased 
had  fired  the  first  shot  before  he  (defend- 
ant) had  fired,  Is  no  part  of  the  res  gestae, 
and  is  inadmissible.  (People  v.  Dice,  120 
Cal.  189.) 

408.  Where,  on  cross-examination  of  the 
defendant  as  to  a  statement  by  him  that  he 
had  never  seen  the  deceased  after  the  morn- 
ing of  the  day  upon  the  afternoon  of  which 
she  finally  disappeared,  it  is  proper  for  the 
court  to  allow  preliminary  questions  as  to 
whether  he  had  not  inclosed  a  statement  in 
a  sealed  envelope  addressed  to  his  counsel, 
with  Instructions  that  it  was  to  be  opened  if 
he  was  convicted,  and  to  be  returned  un- 
opened If  not  convicted,  and  to  such  prelim- 
inary questions  the  objection  that  the  state- 
ment was  privileged  is  not  tenable,  nor 
could  the  court,  in  overruling  the  objection, 
know  that  the  contents  of  the  statement 
could  not  be  proved  by  evidence  not  acquired 
through  a  relation  of  legal  confidence;  and 
when  the  court  declared  that  if  the  prosecu- 
tion failed  to  follow  the  preliminary  inquiry 
with  proper  proofs,  it  would,  on  motion, 
strike  out  the  evidence,  an  answer  of  the 
defendant  that  he  made  no  such  statement, 
to  which  no  motion  was  addressed  to  strike 
it  out,  must  be  deemed  to  have  been  ac- 
quiesced in  as  presumptively  to  the  advan- 
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tage  of  the  defendant.    (People  v.  Durrant, 
116  Gal.  179.) 

409.  The  questioning  of  the  defendant  on 
cross-examination,  with  proper  specifications 
of  time,  place,  and  circumstances,  if  he  had 
not  told  a  newspaper  reporter  that  he  saw 
deceased  upon  the  second  landing,  and  that 
she  was  murdered  upon  the  second  landing, 
is  in  proper  rebuttal  of  the  defendant's  di- 
rect testimony  that  he  never  saw  her  after 
the  morning  of  the  day  on  which  she  disap- 
peared, and  does  not  call  for  a  privileged 
communication;  and,  upon  denial  by  the  de- 
fendant of  the  fact  of  such  statement  to  the 
reporter,  the  reporter  may  properly  be  called 
in  rebuttal  by  way  of  impeachment  to  testify 
that  the  defendant  did  make  such  statement 
(People  v.  Durrant,  116  Gal.  179.) 

Statements  as  to  anonymous  letters  re* 
ceived  regarding  wife.  See  post,  XI,  16,  d, 
H. 

G.  Dying  Declarations. 

410.  A  dying  declaration,  in  contempla- 
tion of  law,  refers  only  to  the  facts  and  cir- 
cumstances surrounding  the  homicide,  and 
constituting  the  res  gestae;  and  a  statement 
embodied  with  the  dying  declarations  of  the 
deceased  as  to  a  remark  made  by  a  code- 
fendant  in  presence  of  the  defendant  at  the 
time  when  they  were  brought  before  him 
some  hours  after  the  shooting,  is  hearsay, 
and  inadmissible;  and  is  not  rendered  ad- 
missible by  the  fact  of  the  presence  of  the 
defendant  when  the  remark  was  stated  by 
the  deceased;  it  being  no  part  of  the  dying 
declaration,  and  not  evidence  under  oath. 
(People  v.  Wong  Chuey,  117  Gal.  624.) 

411.  Upon  a  trial  for  murder,  the  dying 
declarations  of  the  deceased  are  admissible, 
where  the  evidence  shows  that  they  were 
made  under  a  sense  of  impending  death. 
(People  v.  Sierp,  116  Gal.  249.) 

412.  It  Is  not  essential  to  the  admissibility 
of  a  "dying  declaration  that  the  person  mak- 
ing it  should  have  stated  expressly  that  he 
was  making  a  dying  statement,  or  that  it 
was  made  under  a  sense  of  impending  death; 
but  it  is  enough  if  that  fact  be  made  to  ap- 
pear In  any  lawful  mode.  (People  v.  Yo- 
kum,  118  Gal.  487.) 

413.  The  dying  declarations  of  the  de- 
ceased, made  in  extremis,  are  admissible  as 
evidence  for  the  defendant;  and  the  fact 
that  there  is  evidence  of  circumstances  from 
which  the  jury  might  infer  that  the  deceased 
was  mistaken  as  to  the  identity  of  the  party 
who  was  his  assailant  does  not  affect  the 
admissibility  of  his  dying  declaration  as  to 
the  person  by  whom  he  was  shot.  (People 
v.  Southern,  120  Gal.  645.) 

414.  It  is  proper  subject  matter  for  a  dy- 
ing statement  to  declare  that  after  the  fatal 
shot  defendant  followed  the  deceased  up  a 
hill,  and  the  deceased  begged  him  not  to 
shoot  him  any  more,  and  that  he  was  dying 
then.    (People  v.  Yokum,  118  Gal.  437.) 

415.  Where  counsel  for  defendant  with- 
drew objections  to  the  hearsay  evidence  em- 
bodied in  the  dying  declarations,  proposing 
to  explain  the  statement  made  by  the  de- 
ceased, and  upon  failure  to  make  such  ex- 
planation, the  court  subsequently    rejected 
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the  hearsay  evidence,  such  ruling  was 
proper,  and  where  no  objection  was  taken 
thereto,  there  is  no  tangible  ground  of  com- 
plaint on  appeal  of  the  defendant;  nor  can 
he  Insist  that  the  withdrawal  of  his  objec- 
tions entitled  him  to  place  incompetent  evi- 
dence before  the  jury.  (People  v.  Wong 
Chuey,  117  Cal.  624.) 

416.  Upon  the  trial  of  a  defendant  accused 
of  murder,  the  objection  to  the  admissibility 
of  the  dying  declaration  of  the  deceased, 
for  want  of  sufficient  preliminary  proof  that 
the  declaration  was  made  under  a  sense  of 
impending  death,  is  waived  if  not  specifically 
urged.  Such  objection  is  not  included  In 
the  general  objection  that  the  evidence  was 
immaterial,  irrelevant,  and  incompetent. 
(People  v.  Owens,  123  Gal.  482.) 


H.  Unchaste  Conduct  of  Wife  of  Defend- 
ant 

417.  Upon  the  trial  of  a  defendant  accused 
of  the  murder  of  his  wife,  evidence  of  her 
unchaste  conduct  is  not  admissible,  unless 
proved  to  have  been  communicated  to  the 
defendant  before  the  homicide.  (People  v. 
Hill,  116  Gal.  562.) 

418.  The  defendant  cannot  prove  state- 
ments made  by  him  to  another  person  in 
regard  to  anonymous  letters  received  by  him 
relating  to  the  conduct  of  his  wife.  (People 
v.  Hill,  116  Cal.  562.) 


I.  Letters  Found  upon  Deceased. 

419.  The  address  and  contents  of  a  letter 
found  upon  the  person  alleged  to  have  been 
shot  by  deceased,  and  which  was  buried 
with  his  body,  are  immaterial,  and  could  not 
be  pertinent  to  the  guilt  or  innocence  of  the 
defendants;  and  it  cannot  be  prejudicial  or 
reversible  error  for  the  court  to  refuse  to 
permit  defendants  to  state  the  contents  of 
such  letter  in  their  offer  of  proof.  (People 
v.  Van  Horn,  119  Gal.  323.) 

420.  Identified  letters  from  the  defendant 
to  the  deceased,  found  upon  his  body,  or 
handed  to  a  witness  by  the  deceased  imme- 
diately after  he  was  wounded,  are  admissi- 
ble in  evidence  for  the  prosecution.  (People 
v.  Worthington,  115  Gal.  242.) 


J.  Experiments,   Allowance  of;    Displaying 

Clothing. 

421.  Experiments  for  the  prosecution  made 
for  the  purpose  of  contradicting  defendant's 
witnesses  as  to  the  hearing  of  certain 
sounds  in  the  night-time  in  the  vicinity  of 
defendant's  cabin,  are  admissible,  though 
made  in  the  daytime,  if  the  principal  condi- 
tions were  the  same.  The  jury  can  weigh 
the  evidence,  and  make  allowances  for  any 
difference  in  atmospheric  conditions  between 
the  daytime  and  the  night-time.  (People  v. 
Phelan,  123  Cal.  551.) 

422.  Where  several  witnesses  for  the 
prosecution  had  testified  that  they  saw  the 
defendant  shoot  the  deceased  with  a  pistol, 
at  the  door  of  a  house  in  a  certain   street 
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about  midnight  of  a  certain  day,  and  that 
they  recognized  him  at  and  Immediately  af- 
ter the  time  when  the  shot  was  fired,  and 
the  testimony  was  conflicting  as  to  the  con- 
dition of  the  light  at  that  time,  and  it  ap- 
peared there  could  be  no  substantial  repro- 
duction of  the  same  conditions  under  which 
the  witnesses  testified  that  they  recognized 
the  defendant,  evidence  of  experiments  made 
three  months  afterward  by  a  witness  to 
show  that  he  was  unable  to  recognize  any 
person  at  the  place  where  the  homicide  was 
alleged  to  have  been  committed,  where  the 
witnesses  for  the  prosecution  had  stood  at 
the  time  of  the  homicide,  would  have  a 
tendency  to  confuse  and  mislead,  rather  than 
enlighten  the  jury,  and  was  properly  exclud- 
ed. (People  v.  Woon  Tuck  Wo,  120  CaL  294.) 
Experiments.    See  post,  426. 

423.  A  witness  who  has  testified  that 
eight  days  after  the  homicide  he  notieed  a 
depression  in  a  wire  fence  which  the  defend- 
ant had  crossed  at  the  time  of  the  homicide, 
cannot  properly  testify  to  an  experiment 
made  by  himself  in  putting  his  weight  on 
another  top  wire  between  different  poets 
producing  a  similar  depression,  it  not  appear- 
ing that  the  conditions  of  the  experiment 
were 'the  same  as  those  which  caused  the 
other  depression;  but  the  admission  of  such 
evidence  Is  not  prejudicial  error,  it  being  im- 
material in  what  manner  the  defendant 
crossed  the  fence  for  the  purpose  of  deter- 
mining the  character  of  the  affray.  (People 
v.  Hill,  123  Cal.  571.) 

424.  It  is  not  error  for  the  court  to  allow 
the  drapery  of  the  clothing  of  the  dead  girl 
upon  a  dressmaker's  frame,  as  a  convenient 
mode  for  displaying  it,  it  not  being  claimed 
that  the  frame  represented  the  height,  size, 
or  figure  of  the  girl,  and  the  frame  itself  not 
being  in  evidence.  (People  v.  Durrant,  116 
Cal.  179.) 

K.  Circumstantial  Evidence. 

425.  It  is  error  to  admit  in  evidence  and 
to  exhibit  to  the  jury  a  club  found  in  the  vi- 
cinity where  the  homicide  was  committed, 
shortly  after  the  killing,  where  there  is  no 
evidence  to  identify  it  as  the  one  with  which 
the  defendant  struck  the  deceased.  (People 
v.  Hill,  123  Cal.  571.) 

426.  Where  a  witness  had  testified  that  a 
few  days  subsequent  to  the  homicide  he  vis- 
ited the  scene  of  the  crime,  and  found  pecu- 
liar tracks  in  the  sand  of  a  person  leading 
therefrom,  which  he  followed  a  distance  of 
fifteen  miles,  and  found  that  a  pair  of  shoes 
in  his  possession,  taken  from  the  feet  of  the 
defendant,  exactly  fitted  those  tracks,  and 
thereafter  produced  before  the  Jury  a  box 
of  sand  containing  impressions  of  shoe 
tracks,  which  he  testified  were  made  by  him 
with  the  shoes  of  the  defendant,  and  that 
the  tracks  so  made  were  of  an  identical  char- 
acter with  those  found  in  the  sand  upon  the 
desert,  and  that  the  sand  in  the  box  was  of 
the  eame  quality  and  of  the  same  character 
of  hardness  and  compactness,  the  introduc- 
tion of  such  box  of  sand  before  the  jury 
was  not  erroneous,  but  was  admissible    to 


show  by  comparison  the  character  of  the 
foot  tracks  upon  the  desert,  and  for  the  pur- 
pose of  accurately  describing  to  the  jury  the 
appearance  of  those  tracks.    It  was  an  indi- 
rect but  satisfactory  and  legal  way  of  prov- 
ing the  material  link  in  the  chain  of  cir- 
cumstances connecting  the  defendant  with 
the  murder.    (People  v.  Searcey,  121  Cal.  1.) 
427.  Where  the  homicide  was  caused  by 
pistol  shots,  and  the  defendant  was  connect- 
ed therewith   by  circumstantial  evidence, 
showing,  among   other   circumstances,    the 
possession  by  him  for  several  days  before 
the  homicide  of  a  white  flour  sack,  and  a 
pistol  of  caliber  correspondine  to  the  bullets 
which  caused  the  homicide,  which  flour  sack 
and  contents,  including  the  pistol  partially 
discharged,    were    afterward    found    in    a 
thicket  of  brush  near  the  scene  of  the  mur- 
der, testimony  is  admissible  to  show  that, 
during  the  trip  from  the  place  where  the 
pistol  was  obtained  to  the  vicinity  of  the 
homicide,  defendant,  three  days  prior  to  the 
homicide,  stopped  at  a  country  residence, 
with  the   flour  sack   in  his  possession,  and 
that  he  was  discovered  in  the  evening  con- 
cealed under  a  bed,  and,  when  discovered, 
went  out,  carrying  his  hand  as  if  he  were 
going  to  shoot,  and  that,  having  received  the 
flour  sack,  he  ran  off  the  place—as  an  inci- 
dent throwing  light  upon  die  act  of  the  de- 
fendant, his  appearance  and  belongings,  at 
a  period  not  remote  from  the  day  of  the 
alleged  murder.    (People  v.  Bbanks,  117  Cal. 
652.) 

428.  Where  the  janitor  of  the  church  In 
which  the  dead  body  of  the  deceased  was 
found  was  asked  by  the  prosecution,  upon 
his  direct  examination,  if  anyone  besides 
himself  had  a  key  to  his  room,  his  answer 
to  the  effect  that  he  had  sometimes  left  his 
room  door  locked,  and  found  it  open,  and 
therefore  concluded  that  someone  had  a  key 
to  it,  cannot  be  stricken  out  on  motion  of 
the  defendant  on  the  alleged  ground  that  the 
answer  tended  to  cloud  the  minds  of  the 
jury,  and  necessarily  injured  the  case  of  the 
defendant.  (People  v.  Durrant,  116  Cal.  179.) 

429.  Where  it  appeared  from  the  evidence 
that  blocks  were  found  under  the  head  of 
the  deceased,  and  that  her  body  was  nude 
and  prone  upon  its  back,  and  that  defendant 
was  a  medical  student,  and  the  demonstrator 
of  anatomy  at  the  medical  college  attended 
by  defendant  had  testified  as  a  witness  that 
blocks  were  employed  In  relation  to  dead 
bodies  in  the  dissecting  room,  it  is  proper  to 
allow  the  witness  to  be  asked  for  what  par- 
poses  they  were  there  used,  It  not  appearing 
whether  his  answer  would  not  show  a  use 
similar  to  the  use  made  of  blocks  about  the 
head  of  the  dead  girl,  and  a  failure  of  proof 
on  that  point  by  the  answer  could  only  be 
met  by  a  motion  to  strike  out  the  answer. 
(People  v.  Durrant,  116  Cal.  179.) 

430.  Where  a  policeman  testified  for  the 
defense  that  he  found  a  chisel  and  hammer 
in  the  pastor's  study  two  days  after  the 
discovery  of  the  dead  body  in  the  belfry  of 
the  church,  and  that  there  were  two  marks 
on  the  belfry  door,  to  which  he  tried  to  fit 
the  chisel;  that  there  was  no  mark  that  fitted 
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it  exactly,  but  he  could  not  tell  whether  the 
play  of  the  chisel  up  and  down  was  more 
than  would  have  ordinarily  occurred  in  using 
a  chisel  for  prying,  and  that  the  hammer 
had  been  tried  in  a  mark  on  the  jamb  of  the 
door  that  looked  as  if  it  had  been  struck 
with  a  hammer,  whereupon  the  chisel  and 
hammer  were  offered  in  evidence,  the  plain 
purport  of  the  evidence  being  to  direct  sus- 
picion from  the  defendant  to  the  pastor  of 
the  church,  it  was  proper  for  the  prosecu- 
tion in  rebuttal  to  offer  the  belfry  door  and 
jamb  in  evidence,  after  testimony  from  the 
officer  that  they  were  in  the  same  condition 
as  when  he  had  previously  made  the  test, 
except  the  absence  of  the  lock  plate,  and  to 
ask  him  to  see  if  he  could  fit  the  chisel  to 
the  marks  in  the  presence  of  the  jury.  (Peo- 
ple v.  Durrant,  116  Cal.  179.) 

431.  Where  the  homicide  was  in  fact  com- 
mitted by  the  co-conspirator,  It  is  proper  to 
Identify  a  pistol  found  upon  him  as  a  pistol 
purchased  by  the  defendant,  as  tending  to 
connect  the  defendant  with  the  commission 
of  the  crime.    (People  v.  Winters,  125  Gal. 


L.  Manner  or  Cause  of  Death;  Nature  of 
Wounds  or  Course  of  Bullet;  Hypothet- 
ical Question. 

432.  Where  a  witness,  shown  to  be  a 
practicing  physician  and  surgeon,  who  per- 
formed an  autopsy  upon  the  body  of  the 
dead  girl,  gave  evidence  of  its  condition,  and 
expressed  his  judgment  that  the  cause  of 
death  was  strangulation,  upon  being  asked 
what  in  his  judgment  was  the  means  used 
for  strangulation,  an  objection  that  no 
foundation  bad  been  laid  for  the  question 
is  properly  overruled,  and  the  answer:  "I 
think  the  means  used  were  hands,"  cannot 
be  stricken  out  as  not  responsive  to  the 
question,  the  expressed  thought  of  the  ex- 
pert being  clearly  his  judgment.  (People  v. 
Durrant,  116  Cal.  179.) 

433.  Where  a  medical  witness  called  for 
the  defendant  testified  in  chief  that  he  found 
a  contusion,  enlargement  and  discoloration 
upon  his  person,  he  may  be  asked,  on  cross- 
examination,  if  they  were  such  as  to  require 
medical  treatment.    (People  v.  Sehorn,  116 

Cal.  503.) 

434.  A  practicing  physician  and  surgeon 
who  conducted  the  autopsy  of  the  deceased, 
and  who,  though  having  small  previous  ex- 
perience in  gunshot  wounds,  had  specially 
studied  the  subject,  and  was  qualified  to  an- 
swer a  hypothetical  question,  and  able  to 
state  the  grounds  of  bis  opinion,  is  qualified 
to  testify  to  his  opinion  as  to  the  exit  and 
entrance  of  the  bullet  with  which  the  de- 
ceased was  killed.  The  value  of  the  testi- 
mony is  a  question  for  the  jury.  (People  v. 
Phelan,  123  Cal.  551.) 

435.  The  question  whether  the  direction  of 
a  gunshot  wound  in  the  body  of  the  deceased 
Indicated  the  position  of  the  person  firing 
the  shot  above  or  below  the  person  receiv- 
ing it,  is  not  matter  of  expert  or  opinion  evi- 
dence; and  it  is  error  to  allow  a  physician 
to  testify  to  his  opinion  upon  that  question. 
(People  v.  Milner,  122  Cal.  171.) 


436.  The  probable  position  of  the  person 
of  the  deceased  toward  defendant  when  the 
fatal  shot  was  fired  is  not  a  proper  subject 
of  expert  testimony,  or  opinion  evidence,  but 
the  error  in  allowing  such  evidence  is  harm- 
less, where  no  question  is  made  as  to  the 
killing  of  the  deceased  by  the  defendant  by 
shooting  her  with  a  pistol,  and  the  jury 
could  not  have  been  prejudiced  thereby. 
(People  v.  Hill,  116  Cal.  562.) 

437.  A  physician,  as  such,  without  a  show- 
ing that  he  has  had  experience  with  gunshot 
wounds,  is  not  an  expert  upon  that  subject; 
and,  as  matter  of  common  knowledge,  no 
one  can  say  as  an  expert  that  a  bullet  can- 
not be  deflected  in  the  human  body  without 
striking  a  bone.  (People  v.  Yokum,  118  Cal. 
437.) 

438.  The  surgeon  who  attended  the  de- 
ceased prior  to  his  death  and  who  examined 
the  gunshot  wound  which  caused  the  death, 
and  who  had  had  experience  in  examining 
gunshot  wounds  and  the  respective  size  of 
bullets  making  them,  may  testify  to  his  opin- 
ion as  to  the  caliber  of  the  bullet  which 
caused  the  wound  of  the  deceased.  (People 
v.  Wong  Chuey,  117  Cal.  624.) 

439.  Upon  the  trial  of  a  defendant  ac- 
cused of  murder,  where  it  appeared  that  the 
fatal  bullet  passed  through  the  left  arm  of 
the  deceased,  about  five  inches  from  the 
point  of  the  shoulder,  and,  passing  through 
the  body,  came  out  at  the  right  arm-pit,  opin- 
ion evidence  of  the  surgeon  performing  the 
autopsy  that  the  left  arm  of  the  deceased 
must  have  'been  hanging  down  by  bis  side 
when  the  shot  was  fired  is  inadmissible,  but 
not  harmful,  if  not  contradicting  the  evi- 
dence for  the  defendant;  but  his  opinion 
that,  when  the  deceased  was  shot,  he  could 
not  have  been  standing  erect,  for  which 
there  was  no  ground,  is  harmful  error,  where 
it  appears  that  the  defendant  testified  that 
deceased,  when  shot,  was  standing  up  and 
striking  at  him  with  bis  knife.  (People  v. 
Farley,  124  Cal.  594.) 

440.  A  hypothetical  question  put  to  a  phy- 
sician and  surgeon  as  to  what  he  would  do 
if  he  wanted  to  keep  the  head,  face,  and 
neck  of  a  body  recently  dead  in  an  upright 
position,  before  rigor  mortis  should  set  in,  is 
sufficiently  justified  as  to  its  form  and  con- 
tents as  against  an  objection  that  It  was 
not  a  hypothetical  question  involving  any 
elements  in  the  case,  where  the  evidence 
showed  that  the  head  of  the  murdered  girl 
when  found  was  held  in  an  upright  position 
by  blocks,  it  not  being  required  that  a  hypo- 
thetical question  shall  embrace  all  the  facts 
in  evidence,  and  It  being  the  privilege  of 
counsel  to  assume  within  the  limit  of  the 
evidence  any  state  of  facts  claimed  to  be 
justified  thereby,  and  base  the  opinion  of  an 
expert  upon  the  facts  thus  assumed,  but  the 
question  is  objectionable  as  not  being  the 
proper  subject  of  expert  evidence,  but  mat- 
ter of  common  sense  and  common  knowl- 
edge; but  where  the  answer  of  the  witness 
was  that  he  as  an  individual  would  place 
the  head  in  the  position  desired,  and  if  it 
did  not  remain  there,  would  prop  it  by  sup- 
ports in  the  desired  position,  the  question 
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and  answer  are  manifestly  harmless.    (Peo- 
ple v.  Durrant,  116  Cal.  179.) 


M.  As  to  Place  of  Killing;  Hearsay  Evidence 

as  to. 

Admissibility  in  evidence  of  deposition  at 
preliminary  examination  to  prove  venue. 
See  ante,  100. 

441.  It  is  not  necessary  In  order  to  prove 
the  venue  of  a  homicide  that  a  witness 
should  be  asked  the  direct  question  or  tes- 
tify in  so  many  words  that  the  killing  took 
place  in  the  county;  but  it  is  sufficient  that 
it  incidentally  appears  in  the  testimony  of 
witness  that  the  place  where  the  killing  oc- 
curred was  In  the  county.  (People  v.  Smith, 
121  Cal.  355.) 

442.  Upon  the  trial  of  a  defendant  accused 
of  murder,  where  the  wife  of  the  deceased 
testified  that  she  had  pointed  out  the  place 
of  the  homicide  to  another  person  on  a  day 
specified,  the  testimony  of  such  other  person 
that  a  particular  place  had  been  pointed  out 
to  him  by  her  as  the  place  where  her  hus- 
band lay  upon  the  ground  when  killed, 
which  place  was  located  by  the  witness,  ac- 
cording to  her  statement  then  made,  is  hear- 
say, and  inadmissible.  (People  v.  Hill,  123 
Cal.  571.) 

N.  Depositions  or  Evidence  at  Preliminary 

Examination. 

Deposition  taken  at  preliminary  examina- 
tion is  admissible.    See  ante,  99,  100. 

443.  Depositions  taken  at  the  preliminary 
examination  of  a  defendant  charged  with  the 
crime  of  murder,  may  be  read  in  evidence 
for  the  prosecution,  as  provided  for  in  sec- 
tion 686  of  the  Penal  Code,  and  that  section, 
as  applied  to  cases  of  homicide,  is  not  in 
conflict  with  the  provision  of  section  13  of 
article  I  of  the  constitution,  that  "the  legis- 
lature shall  have  power  to  provide  for  the 
taking,  in  the  presence  of  the  party  accused 
and  his  counsel,  of  depositions  of  witnessed 
In  criminal  cases  other  than  cases  of  homi- 
cide, when  there  Is  reason  to  believe  that 
the  witnesses,  from  inability  or  other  cause, 
will  not  attend  at  the  trial."  (People  v. 
Cady,  117  Cal.  10.) 

444.  Where  a  witness,  upon  cross-examina- 
tion, testified  that  he  could  not  remember 
how  many  cows  he  was  milking  upon  the 
evening  of  the  shooting,  and  admitted  that 
his  recollection  was  fresher  on  that  subject 
at  the  preliminary  examination,  his  evidence 
given  at  that  examination,  stating  the  num- 
ber, Is  not  admissible  as  Impeaching  or  con- 
tradictory evidence,  and  Is  properly  rejected 
as  immaterial.    (People  v.  Dice,  120  Cal.  189.) 


O.  View  of  Premises;  Maps  or  Photographs. 

445.  Upon  a  view  of  the  scene  of  the  hom- 
icide by  the  jury,  it  is  not  an  erroneous  re- 
ceiving of  evidence  out  of  court  to  permit  a 
witness,  who  has  testified  as  fully  as  possi- 
ble in  court,  to  point  out  and  name  to  the 
jury  the  various  localities  referred  to  in  his 


testimony,  and  described    in  the  order    of 
view.    (People  v.  Mllner,  122  Cal.  171.) 

446.  Maps  and  photographs  of  the  scene 
of  the  homicide,  and  evidence  as  to  the  po- 
sition of  the  hollow  stump,  and  the  relative 
elevation  of  the  stump  and  the  junction  of 
the  trail  where  the  homicide  was  committed, 
and  as  to  the  view  of  the  trail  from  the 
stump,  are  admissible  to  show  the  facts  sur- 
rounding the  homicide,  and  in  support  of  the 
theory  of  the  prosecution,  it  being  for  the 
jury  to  determine  whether  that  theory  had 
or  had  not  sufficient  support  in  the  evidence. 
(People  v.  Phelan,  123  Cal.  551.) 

447.  The  view  may  extend  to  places  in 
which  any  material  fact  occurred;  and  the 
court  may  order  places  to  be  pointed  out  to 
the  trial  jury  which  were  discovered  by  the 
coroner's  jury,  or  pointed  out  to  them  by  the 
defendant,  as  described  in  the  testimony  of 
the  witness  indicating  them  to  the  trial  jury. 
(People  v.  Milner,  122  Cal.  171.) 

448.  It  rests  with  the  appellant  to  show 
error  affirmatively  in  the  action  of  the  court 
in  allowing  a  view  to  be  taken  by  the  jury 
of  the  scene  of  the  homicide.  The  court  has 
absolute  discretion  in  granting  or  refusing 
an  application  for  such  a  view;  and,  under 
ordinary  circumstances,  the  safer  course 
would  be  to  refuse  it,  owing  to  the  danger 
that  something  may  occur  in  taking  the  view 
which  will  create  a  mistrial  of  the  cause. 
(People  v.  Southern,  120  Cal.  645.) 

449.  Upon  the  trial  of  a  defendant  accused 
of  murder,  the  use  in  evidence  of  photo- 
graphs of  the  scene  of  the  homicide,  taken 
by  the  prosecuting  officers,  with  certain 
places  marked  thereon  as  pointed  out  by 
witnesses,  is  within  the  discretion  of  the 
court.    (People  v.  Crandall,  125  Cal.  129.) 

450.  Although  it  may  not  be  erroneous  to 
permit  the  use  as  diagrams  of  photographs 
taken  by  the  prosecuting  officers,  yet,  their 
office  being  quasi  judicial,  It  would  be  bet- 
ter if  the  proof  were  furnished  by  other  wit- 
nesses. It  is  unseemly  that  the  same  per- 
son should  be  both  advocate  and  witness. 
(People  v.  Crandall,  125  Cal.  129.) 

P.  Evidence  of  Violation  of  Ordinance. 

451.  Where  it  is  claimed  that  the  defend- 
ant, while  intoxicated,  drove  his  team  of 
horses  through  the  principal  street  of  a  town 
in  a  reckless  manner,  and  at  a  great  and 
unusual  rate  of  speed,  thereby  causing  the 
death  of  a  feeble  old  woman,  who  was  cross- 
ing the  street,  the  charge  of  involuntary 
manslaughter  should  rest  upon  the  commis- 
sion of  an  act  which  might  produce  death, 
done  without  due  caution  and  circumspec- 
tion; and  evidence  of  the  violation  of  a 
county  ordinance  does  not  strengthen  the 
case,  and  is  better  omitted.  (People  r. 
Pearne,  118  Cal.  154.) 

Q.  Anticipation  of  Defense. 

Evidence  anticipating  defense,  admission 
of,  effect  of.    See  ante,  80. 

452.  Where  it  appeared  that  defendants 
accused  of  murder  had  arrested  the  deceased 
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upon  a  charge  of  murder,  and  that  deceased 
was  shot  and  hung  upon  a  mountain  trail  in 
a  sparsely  settled  country,  and  that  the  de- 
fendants relied  upon  the  defense  that  the 
deceased  had  been  taken  from  their  custody 
and  killed  by  a  hostile  mob,  and  there  was 
ample  evidence  to  warrant  the  jury  In  find- 
ing the  defendants  guilty  of  the  killing,  un- 
less it  was  done  by  a  mob  as  claimed  by 
them,  it  was  not  error  to  permit  the  prose- 
cution to  anticipate  the  declared  defense  by 
calling  a  number  of  persons  who  lived  within 
several  miles  of  the  place  of  the  homicide  as 
witnesses,  to  prove  their  absence  at  the 
time  of  the  killing,  and  that  there  could  not 
have  been  a  mob  on  the  trail  where  the  kill- 
ing was  done.  (People  v.  Van  Horn,  119  Cal. 
323.) 


R.  Impeachment  of  Witness;  Explanation  of 

Testimony  by. 

Examining  witness  as  to  interest  and  feel- 
ing.   See  Witnesses,  59. 

453.  Where  a  defendant  accused  of  mur- 
der was  asked  upon  direct  examination  if 
he  had  been  charged  with  killing  anybody, 
and  answered  that  he  had  not,  it  is  proper 
for  the  prosecution  on  cross-examination  to 
lay  the  foundation  for  impeaching  him  by 
showing  that  he  had  stated  that  he  had 
been  accused  of  the  murder  of  a  man,  but 
that  they  could  not  prove  it  against  him. 
(People  v.  Roemer,  114  Gal.  51.) 

454.  Upon  the  trial  of  a  defendant  accused 
of  murder,  the  prosecution  may  impeach  the 
testimony  of  witnesses  for  the  defendant  as 
to  the  facts  and  circumstances  of  the  homi- 
cide, by  proof  that  at  the  time  of  the  homi- 
cide, a  passing  freight  train  obscured  their 
view  of  the  killing;  and  It  is  proper  to  ask 
the  train  dispatcher  as  to  the  time  when  the 
train  was  due  at  the  station  where  the  homi- 
cide occurred,  as  being  some  evidence  tend- 
ing to  show  that  it  arrived  there  upon  sched- 
ule time  upon  that  occasion,  and  where  an 
ambiguous  answer  was  given,  stating  the 
time  when  the  train  arrived,  objection  to  the 
answer  is  waived  by  failure  to  move  to 
strike  it  out  as  Irresponsive,  and  the  evidence 
is  admissible,  whether  the  answer  be  con- 
strued as  intended  to  state  the  time  when 
the  train  was  due,  or  the  time  when  it  actu- 
ally arrived  on  that  occasion,  there  being  no 
test,  on  cross-examination,  as  to  the  knowl- 
edge of  the  witness.  (People  v.  Wong  Chuey, 
117  Cal.  624.) 

456.  Upon  the  trial  of  a  defendant  accused 
of  murder,  a  witness  for  the  prosecution, 
who  was  sought  to  be  discredited  on  cross- 
examination,  because  he  had  testified  for  the 
first  time  to  a  damaging  threat  of  defendant 
against  the  deceased,  which  had  not  been  in- 
cluded in  his  testimony  given  on  previous 
occasions,  is  entitled  in  rebuttal  to  give  his 
reasons  for  the  apparent  inconsistency,  and 
to  explain  it,  as  matter  of  right  and  justice; 
and  It  Is  a  question  for  the  jury  to  determine 
whether  the  reasons  and  explanation  were  or 
were  not  sufficient.  (People  v.  Shaver,  120 
€aL  354.) 


456.  Where  such  witness  stated,  under  ob- 
jections, as  his  reason  for  his  testimony, 
that  he  had  had  a  conversation  with  defend- 
ant's attorney  in  which  he  stated  what  his 
evidence  would  be,  and  such  attorney  said 
he  was  "not  a  very  good  witness  for  the  de- 
fense," that  this  was  "damaging  testimony," 
but  he  had  only  to  answer  questions  that 
were  asked  "straight  as  they  were  asked," 
and  did  "not  have  to  volunteer  any  testi- 
mony," a  great  portion,  If  not  all,  of  the  con- 
versation was  admissible,  and  where  the 
whole  of  it  was  subsequently  stricken  out 
by  order  of  the  court,  and  the  jury  were  in- 
structed to  disregard  the  evidence,  this 
court  would  not  be  justified  in  holding,  un- 
der these  circumstances,  that  any  substan- 
tial error  was  committed  to  the  prejudice  of 
the  defendant  in  the  admission  of  the  evi- 
dence.   (People  v.  Shaver,  120  Gal.  354.) 


S.  Remarks  of  Court  in  Ruling  upon. 

457.  It  was  not  error  for  the  court  in  rul- 
ing upon  the  admissibility  of  evidence  of 
maps  and  photographs  of  the  scene  of  the 
homicide  to  state  that  It  was  admitted  as 
tending  to  sustain  the  theory  of  lying  in 
wait,  advanced  by  the  prosecution;  and  that 
it  was  for  the  jury  to  determine  whether 
that  fact  was  proven.  (People  v.  Phelan, 
123  Cal.  551.) 

458.  Remarks  made  by  the  judge  upon  the 
trial  of  a  defendant  accused  of  murder,  con- 
cerning certain  reporter's  notes  offered  in  evi- 
dence, about  which  there  was  a  dispute  be- 
tween the  attorneys,  to  the  effect  that  the 
jury  as  sensible  men  would  understand  pos- 
sible differences  in  the  translation  of  Chi- 
nese into  English,  and  that  the  jury  would 
pass  upon  the  facts  and  the  whole  of  the 
testimony,  and  that  It  was  for  them  to  say 
what  Its  value  was,  and  what  it  pointed  to, 
and  what  had  been  proved  by  it,  do  not  con- 
stitute misconduct,  or  afford  any  ground  for 
reversal  of  the  judgment  of  conviction.  (Peo- 
ple v.  Woon  Tuck  Wo,  120  Cal.  294.) 

459.  Where  there  had  been  a  post  mortem 
examination  of  the  body  of  the  deceased  by 
two  physicians,  who  disagreed  as  to  the  di- 
rection of  the  bullet  when  It  entered  the 
body,  and  as  to  the  cause  of  its  deflection, 
the  issue  between  them  being  material  to 
the  inquiry  as  to  whether  the  shot  was  fired 
in  the  position  testified  to  by  the  defendant, 
or  in  that  stated  in  the  dying  declaration  of 
the  deceased,  upon  the  offer  of  other  medi- 
cal expert  testimony  on  behalf  of  the  de- 
fendant, as  to  the  cause  of  the  deflection,  to 
corroborate  the  claim  made  for  the  defend- 
ant as  to  the  course  of  the  bullet,  though 
the  Inquiry  was  material,  a  remark  of  the 
judge  that  It  seemed  to  him  the  evidence  was 
immaterial,  made  without  intent  to  influence 
the  jury,  and  in  connection  with  a  reasona- 
ble limitation  of  the  number  of  additional 
expert  witnesses,  and  with  the  further  cor- 
rect remark  that  the  material  inquiry  was  to 
show  the  direction  of  the  bullet  when  it  en- 
tered the  body,  could  not  have  had  the  ef- 
fect to  Influence  the  jury  prejudicially.  (Peo- 
ple v.  Yokum,  118  Cal.  437.) 
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T.  Sufficiency  of  Evidence  to  Sustain   Ver- 
dict; Review  of. 

Instructions  as  to  reasonable  doubt.  See 
post,  XI,  16,  e,  B. 

Instructions  as  to  degree  of  proof  required. 
See  post,  XI,  16,  e,  B. 

460.  A  verdict  of  conviction  of  murder  will 
not  be  set  aside  for  insufficiency  of  the  evi- 
dence to  support  it,  notwithstanding  a  strong 
showing  of  self-defense  on  the  part  of  the 
defendant,  where  the  strain  of  the  case 
comes  upon  the  firing  of  the  first  shot,  and 
there  is  conflicting  evidence  on  that  subject, 
and  sufficient  legal  evidence  appears  to  have 
justified  the  jury  In  finding  that  the  defend- 
ant fired  the  fatal  shot  first,  and  that  the 
shot  of  the  deceased  at  the  defendant  fol- 
lowed afterward.  (People  v.  Dice,  120  Cal. 
189.) 

461.  Where  it  is  not  clear  that  a  verdict 
of  guilty  upon  a  charge  of  murder  in  the 
first  degree  must  have  been  rendered  under 
the  influence  of  passion  or  prejudice,  the  ver- 
dict must  be  accepted  as  the  declaration  of 
the  jury  that  any  legal  evidence  offered 
which  was  sufficient  to  warrant  the  convic- 
tion was  accepted  by  them,  and  the  only 
question  of  sufficiency  of  the  evidence  to 
justify  the  verdict  which  can  be  reviewed 
upon  appeal  is  whether  any  such  evidence 
was  offered.  The  evidence  in  this  case  re- 
viewed, and  held  sufficient  to  justify  the 
hypothesis  of  defendant's  guilt,  and  to  ex- 
clude every  other  reasonable  hypothesis  than 
that  of  his  guilt,  and  legally  sufficient  to 
support  the  verdict  and  judgment  of  con- 
viction.   (People  v.  Durrant,  116  Cal.  179.) 

e.  Instructions. 

A.  As  to  Degree   of  'Murder;    as   to   Man- 
slaughter or  Malice. 

Instructions  in  degrees  of  murder.  See 
ante,  XI,  16,  a. 

462.  Upon  the  trial  of  a  defendant  accused 
of  murder  in  the  first  degree,  an  instruction 
that,  if  the  evidence  warrant  It,  the  jury  may 
find  the  defendant  guilty  of  murder  in  the 
first  degree,  murder  in  the  second  degree,  or 
manslaughter,  and  should  the  jury  entertain 
a  reasonable  doubt  as  to  which  of  the  grade* 
of  crime  named  the  defendant  may  be  guilty 
of,  If  any,  they  must  acquit  him  of  the 
higher  offense;  and,  should  the  jury  have  a 
reasonable  doubt  as  to  the  defendant  being 
guilty  of  the  two  degrees  of  murder  and 
manslaughter  also,  they  must  acquit,  could 
not  be  understood  by  the  jury  as  Instructing 
them  to  convict  of  murder  in  the  second  de- 
gree if  they  were  in  doubt  as  to  either  of 
the  three  grades;  and  if  the  defendant  de- 
sired to  have  the  instruction  made  more  ex- 
plicit on  that  point,  It  was  his  duty  to  ask 
that  it  be  made  so,  and  where,  considering 
the  entire  charge  of  the  court,  there  could 
have  been  no  prejudice  to  the  defendant 
from  the  language  complained  of,  it  is  no 
ground  of  reversal.  (People  v.  Marshall, 
120  Cal.  70.) 

463.  Where  the  Instructions,  taken  as  a 
whole,  clearly  and  fully  gave  the  distinction 
between  murder  in  the  first  degree  and  mur- 


der in  the  second  degree,  and  there  was  evi- 
dence from  which  the  prosecution  claimed 
that  it  was  committed  with  malice  afore- 
thought, and  by  means  of  "lying  in  wait," 
an  instruction  that  if  he  so  took  the  life  of 
the  deceased  he  was  guilty  of  murder  in  the 
first  degree,  and  that,  "irrespective  of  this, 
if  he  took  the  life"  of  the  deceased  "unlaw- 
fully and  with  malice  aforethought,"  he  wan 
"guilty  of  murder  of  the  first  degree  or  mur- 
der in  the  second  degree,  according  to  the 
enormity  of  the  act,"  though  not  to  be  ap- 
proved in  using  the  phrase  "according  to  the 
enormity  of  the  act,"  is  not  prejudicially  er 
roneous.    (People  v.  Knott,  122  Cal.  410.) 

464.  An  instruction,  under  an  information 
for  murder,  that  "the  jury  may  convict  the 
defendant  of  murder  of  the  first  degree,  mur- 
der of  the  second  degree,  or  acquit  him  alto- 
gether, as  in  your  judgment  the  evidence 
may  warrant,  in  view  of  the  law  as  given 
you  by  the  court,"  is  not  misleading,  or  sub- 
ject to  valid  objection,  for  the  use  of  the 
words,  "as  In  your  judgment  the  evidence 
may  warrant."  (People  v.  Chaves,  122  Cai. 
134.) 

465.  When  the  charge  of  the  court  fully 
and  correctly  defined  manslaughter,  an  ex- 
tract therefrom  to  the  effect  that  involun- 
tary manslaughter  was  "killing  in  the  com- 
mission of  a  lawful  act  which  might  produce 
death,  in  an  unlawful  manner,  or  without 
due  caution  and  circumspection,"  is  not  ob- 
jectionable as  inapplicable  to  the  conduct  of 
the  defendants,  where  their  conduct  was 
such  as  to  make  it  a  question  for  the  jury 
whether  any  or  all  of  the  defendants  did  or 
did  not  do  anything  in  connection  with  a  re- 
quest to  the  deceased  to  quit  work,  in  an  un- 
lawful manner,  or  without  due  caution  or 
circumspection,  or  whether  force  was  used 
justifiably,  or  under  such  circumstances  as 
to  make  the  defendants  aiders  and  abettor* 
in  an  assault  upon  the  deceased.  (People  *. 
Holmes,  116  Cal.  444.) 

466.  Where  the  jury  has  been  correctly  In* 
structed  by  the  court  as  to  the  distinction 
between  murder  and  manslaughter,  growing 
out  of  unlawful  acts,  a  conclusion  stating 
that  'it  follows,  therefore,  that  if  an  act  is 
unlawful,  or  1b  not  as  duty  does  not  demand, 
and  of  a  tendency  directly  dangerous  to  life, 
the  destruction  of  life  by  it,  however  unin- 
tended, will  be  murder;  but  if  the  act, 
though  dangerous,  is  not  directly  so,  yet  suf- 
ficient to  come  under  the  condemnation  of 
the  law,  and  death  results  from  It,  the  homi- 
cide is  manslaughter,"  taken  as  part  of  the 
whole  Instruction  does  not  enlarge  the  cor- 
rect doctrine  by  making  a  person  liable  for 
all  possible  consequences;  and  though  the 
expression  "or  is  not  as  duty  does  not  de- 
mand," is  vague  and  uncertain,  it  could  not 
have  misled  the  jury.  (People  v.  Holmes, 
118  Cal.  444.) 

Refusal  of  Inapplicable  instruction  as  to 
manslaughter,  when  not  error.  See  post, 
XI,  16,  e,  F. 

467.  An  Instruction  as  to  malice,  giving 
the  general  definition  of  that  word  in  the  lan- 
guage of  subdivision  4  of  section  7  of  the 
Penal  Code,  followed  by  a  special  definition 
of  the  same  word  as  applied  to  the  crime  of 
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murder  in  section  188  of  the  Penal  Code,  is 
not  misleading,  confusing,  or  injurious. 
(People  v.  Dice,  120  Calt  189.) 

468.  An  instruction  requested  upon  the 
subject  of  malice  is  properly  refused  when 
the  court  fully  instructed  the  jury  on  that 
subject  in  other  parts  of  its  Instructions;  and 
where  the  only  ground  upon  which  the  ab- 
sence of  malice  could  be  based  was  insanity, 
the  effect  of  a  reasonable  doubt  upon  the 
question  of  malice  is  improperly  included  in 
the  instruction;  and  a  proposition  in  the  in- 
struction that  if  the  jury  believed  from  the 
evidence  that  "such  mental  difficulty"  ex- 
isted as  would  preclude  the  exercise  of  mal- 
ice, they  must  find  the  defendant  not  guilty, 
may  be  refused  as  being  obscure  and  uncer- 
tain.    (People  v.  Barthleman,  120  Cal.  7.) 

469.  An  unusual  instruction  upon  the  sub- 
ject of  murder,  making  an  absence  of  con- 
siderable provocation  an  alternative  of  mal- 
ice aforethought,  though  not  commendable, 
is  not  ground  of  reversal,  when  the  law  upon 
the  subject  is  elsewhere  fully  given,  and 
malice  aforethought  as  a  necessary  element 
of  murder  is  clearly  declared,  so  that  the 
jury  could  not  have  been  misled.  (People  v. 
Evans,  124  Cal.  206.) 

Instruction  as  to  identity  of  defendant, 
when  properly  refused.  See  Instructions, 
2ft. 


B.  As  to  Degree  of  Proof  Required;  Burden 
of  Proof  or  Reasonable  Doubt. 

470.  An  Instruction  that  "an  unlawful  kill- 
ing must  be  proven  by  the  state  before  the 
defendant  can  be  convicted  of  any  offense, 
whether  murder  or  manslaughter,"  is  not  er- 
roneous in  not  denning  the  degree  of  proof 
necessary  to  authorize  conviction,  and  in 
leaving  the  jury  to  infer  that  a  mere  pre- 
ponderance in  the  evidence  would  be  suffi- 
cient, when  it  appears  that  the  court  else- 
where repeatedly  stated  the  principle  that 
guilt  must  be  established  beyond  a  reasona- 
ble doubt.    (People  v.  Brittan,  118  CaL  409.) 

471.  Where  there  is  nothing  in  the  evi- 
dence for  the  prosecution  to  take  the  case 
out  of  the  rule  declared  in  section  1105  of 
the  Penal  Code,  that  "the  commission  of  the 
homicide  by  the  defendant  being  proved,  the 
burden  of  proving  circumstances  of  mitiga- 
tion, or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter,  or 
that  the  defendant  was  justifiable  or  excusa- 
ble/' and  where  the  court  has  properly  in- 
structed the  jury  upon  the  subject  of  the 
burden  of  proof,  and  that  it  is  sufficient  if 
the  defendant  raises  a  reasonable  doubt  of 
his  justification,  it  is  proper  to  refuse  an  in- 
struction asked  by  the  defendant  to  the  ef- 
fect that  the  burden  of  proving  circum- 
stances that  justify  the  killing  of  the  de- 
ceased by  the  defendant  does  not  rest  upon 
the  defendant  (People  v.  Newcomer,  118 
CaL  263.) 

472.  Upon  the  trial  of  a  defendant  accused 
of  murder,  an  Instruction  to  the  effect  that, 
up  to  the  moment  of  killing,  the  prosecution 
must  make  out  its  case  beyond  a  reasonable 


doubt,  but,  when  the  killing  is  proved,  the 
burden  of  proof  changes,  and  the. defendant 
must  show,  by  a  preponderance  of  evidence, 
circumstances  in  mitigation,  or  to  excuse  or 
justify  the  homicide,  is  prejudicially  errone- 
ous, when  it  appears  that  the  defendant  per- 
sonally testified  to  circumstances  of  justifi- 
cation, though  his  evidence  was  entirely  un- 
corroborated. (People  v.  Marshall,  112  Cal. 
422.) 

473.  An  instruction  as  to  what  verdict 
should  be  rendered,  where  there  is  a  reason- 
able doubt  as  to  the  degree  of  the  crime, 
would  better  be  given  in  the  statutory  lan- 
guage of  section  1097  of  the  Penal  Code, 
which  provides  that  "when  it  appears  that 
the  defendant  has  committed  a  public  of- 
fense, and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  he  is 
guilty,  he  can  be  convicted  of  the  lowest  of 
such  degrees  only";  but  where  an  instruc- 
tion, in  a  case  of  homicide,  states  that  the 
jury  "may,  if  the  evidence  warrants  it,  find 
the  defendant  guilty  of  murder  in  the  first 
degree,  or  murder  in  the  second  degree,  or 
of  manslaughter,"  and  that  "should  the  jury 
entertain  a  reasonable  doubt  as  to  which  of 
the  grades  of  crime  named  the  defendant 
may  be  guilty  of,  if  any,  they  will  give  the 
defendant  the  benefit  of  the  doubt,  and  ac- 
quit him  of  the  higher  offense,"  the  instruc- 
tion is  not  misleading,  and  does  not  tell  the 
jury  merely  to  acquit  of  the  highest  of  the 
three  offenses  named,  and  it  is  not  to  be  pre- 
sumed that  the  jury  understood  the  word 
"higher"  in  any  other  than  its  grammatical 
sense  as  denoting  one  of  two  things.  (Peo- 
ple v.  Newcomer,  118  Cal.  263.) 

474.  Upon  the  trial  of  a  defendant  charged 
with  murder  where  the  court  has  given  a 
full  and  correct  instruction  upon  the  subject 
of  reasonable  doubt,  it  is  not  erroneous,  or 
objectionable  as  being  argumentative  in 
form,  to  instruct  the  jury  that  "the  doubt 
which  acquits  a  defendant  on  trial  on  a 
charge  of  crime  must  be  a  reasonable  doubt 
in  the  sense  mentioned  and  no  other."  (Peo- 
ple v.  Winters,  125  Cal.  325.) 

Instructions  as  to  reasonable  doubt  See 
ante,  462. 

Instruction  on  reasonable  doubt  is  prop- 
erly refused  where  already  substantially 
given.    See  ante,  188. 

Instruction  eliminating  element  of  rea- 
sonable doubt  is  error.    See  post,  477. 

Instruction  as  to  duty  where  cause  of 
death  not  ascertainable.    See  ante,  362. 


C.  As  to  Intoxication. 

Instruction  as  to  the  effect  of  Intoxication. 
See  ante,  IX,  8,  h. 

475.  Upon  the  trial  of  a  defendant  charged 
with  murder  in  the  first  degree,  where  there 
is  any  evidence  tending  to  show  that  the 
defendant  was  intoxicated  at  the  time  of 
the  homicide  he  is  entitled  to  have  an  in- 
struction given  embracing  in  substance  the 
statutory  declaration  as  to  the  bearing  of 
intoxication  upon  the  degree  of  the  crime, 
and  a  refusal  to  give  such  instruction  en- 
titles the  defendant  to  a  reversal  of  a  judg- 
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ment  of  conviction  of  murder  in  the  first 
degree.    (People  v.  Hill,  123  Cal.  47.) 


D.  As  to  Justifiable  Homicide  or  Self-De- 

fense. 

Instruction  stating  that  self-defense  is 
not  in  the  case,  when  not  error.  See  In- 
structions, 27. 

476.  In  giving  an  instruction  as  to  the  con- 
ditions under  which  the  right  of  self-defense 
may  be  asserted,  it  is  better  to  use  the  words 
of  section  197  of  the  Penal  Code,  when  the 
court  Is  endeavoring  to  state  the  principle 
announced  in  the  statute;  but  where  the 
court  has  used  the  statutory  words  in 
another  part  of  the  charge,  in  regard  to 
the  duty  of  an  aggressor  to  "have  endeavored 
to  decline  any  further  struggle,"  the  state- 
ment that  he  must  have  "in  good  faith 
withdrawn  from  the  contest  before  any  fatal 
blow  was  given,"  is  not  such  a  material  de- 
parture as  to  mislead  the  jury,  and  will  not 
justify  a  reversal  of  the  judgment.  (Peo- 
ple v.  Newcomer,  118  Cal.  263.) 

477.  An  instruction  to  the  effect  that  a  de- 
fendant charged  with  murder  cannot  be  ac- 
quitted upon  his  plea  of  self-defense,  unless 
the  jury  "believe"  from  the  evidence  that  at 
the  time  of  firing  the  fatal  shot  the  defend- 
ant honestly  believed  that  his  life  was  in 
danger  and  that  he  was  about  to  receive 
great  bodily  injury  from  the  deceased,  is  er- 
roneous, as  eliminating  the  right  of  the  de- 
fendant to  an  acquittal  if  the  evidence  cre- 
ated a  reasonable  doubt  as  to  whether  he 
acted  in  self-defense.  (People  v.  Scott,  123 
Cal.  434.) 

478.  Upon  the  trial  of  a  defendant  accused 
of  murder,  where  the  testimony  for  the  de- 
fendant tended  to  show  that  the  killing  was 
done  in  self-defense,  an  instruction  as  to  the 
presumption  of  intention  to  kill  from  the  fact 
of  shooting  at  and  killing  the  deceased, 
which  concludes  with  the  statement  that 
"unless  it  Is  shown  by  the  evidence  that  his 
intention  was  other  than  his  acts  Indicated, 
the  law  will  not  hold  him  guiltless,"  is  er- 
roneous as  to  such  conclusion,  as  the  defend- 
ant might  have  Intended  to  kill,  and  yet  have 
been  guiltless.  (People  v.  Newcomer,  118 
Cal.  263.) 

479.  An  instruction  requested  by  the  de- 
fendant that  "one  whose  life  has  been  threat- 
ened may  arm  himself  to  resist  his  foe,  and 
if  he  casually  meets  such  foe,  having  good 
reason  to  believe  him  armed  and  ready  to 
execute  his  threats,  and  that  his  personal 
safety  can  be  secured  in  no  other  way,  need 
not  wait  to  be  assaulted,  but  may  secure 
himself  from  the  Imminent  danger  even  by 
killing  his  adversary  if  necessary,"  is  prop- 
erly refused  as  inapplicable  to  the  evidence, 
where  the  theory  of  the  defense  and  the  tes- 
timony of  the  defendant  was  that  deceased 
was  slain  while  making  a  murderous  assault 
with  a  deadly  weapon,  and  there  was  no  evi- 
dence tending  to  prove  a  case  to  which  the 
instruction  could  be  applicable,  and  also  as 
being  erroneous,  in  not  requiring  that  the  de- 
fendant shall  believe  himself  in  Imminent 
danger,  and  that  the  killing  was  necessary, 


and  that  the  circumstances  must  be  such  as 
would  convince  a  reasonable  man  that  dan- 
ger was  imminent,  and  that  it  was  abso- 
lutely necessary  to  take  life  to  save  him- 
self from  death  or  great  bodily  injury,  and 
in  using  the  phrase  "personal  safety,"  which 
does  not  necessarily  indicate  the  class  of  In- 
juries, danger  and  fear  of  which  will  alone 
justify  taking  human  life.  (People  v.  How- 
ard, 112  Cal.  135.) 

480.  An  Instruction  to  the  effect  that  if  the 
deceased  was  the  first  aggressor,  and  had 
honestly  and  in  good  faith  endeavored  to  de- 
cline further  struggle  before  the  fatal  shot 
was  fired,  there  was  no  self-defense,  is  er- 
roneous in  failing  to  recognize  that  the  ag- 
gressor must  make  known  his  declination 
to  his  adversary.  (People  v.  Scott,  123  Cal. 
434.) 

481.  An  Instruction  in  a  case  of  homicide, 
as  to  the  law  of  self-defense,  that  "no  man 
by  his  own  lawless  acts  can  create  a  neces- 
sity for  self-defense,  and  thereupon,  killing 
the  person  with  whom  he  seeks  the  diffi- 
culty, interpose  the  plea  of  self-defense," 
and  that  the  plea  of  necessity  or  self-de- 
fense is  a  shield  for  those  only  who  are 
without  fault  In  occasioning  it  and  acting 
under  it,  though  not  a  full  exposition  of  the 
law,  is  not  erroneous;  and  where  the  charge 
immediately  qualifies  it,  by  recognizing  the 
circumstances  under  which  one  who  Is  the 
first  aggressor  may  kill  and  still  be  justified, 
after  having  honestly  declined  the  struggle, 
the  instructions  are  not  ground  for  reversal 
of  a  judgment  of  conviction.  (People  v. 
Kennett,  114  Cal.  18;  People  v.  Roemer,  114 
Cal.  51.) 

482.  The  instruction  upon  the  law  of  self- 
defense,  as  to  necessity  induced  by  the  fault 
of  the  defendant,  taken  bodily  from  the 
cases  of  People  v.  Kennett,  114  Cal  18,  and 
People  v.  Roemer,  114  Cal.  51,  is  unsound, 
aside  from  the  qualification  therein  ex- 
pressed; and  though  not  erroneous,  if  given 
with  that  qualification,  no  good  purpose  can 
be  subserved  by  giving  it,  and  it  should  nev- 
er be  given.    (People  v.  Miller,  125  Cal.  44.) 

483.  An  instruction  to  the  effect  that  a 
necessity  for  self-defense  cannot  be  created 
where  the  cause  of  the  homicide  originates 
in  the  fault  of  the  party  committing  it,  un- 
less he  in  good  faith  first  declines  further 
struggle,  would  be  better  founded  upon  a 
clear  statement  of  the  hypothesis  that  the 
defendant  was  the  first  assailant;  but  where 
an  instruction  assumes  that  the  cause  of  the 
homicide  "originates  in  the  fault  of  the 
party  himself,  in  a  quarrel  which  he  has  pro- 
voked and  brought  on,  in  a  danger  which  he 
has  voluntarily  brought  upon  himself  by  his 
own  misconduct  and  lawlessness,"  and  con- 
cludes that  he  cannot,  "upon  killing  the  per- 
son with  whom  he  seeks  the  difficulty,  inter- 
pose the  plea  of  self-defense,  unless,  if  he 
was  the  aggressor,  that  he  had  really  and 
in  good  faith  endeavored  to  decline  any  fur- 
ther struggle  before  the  mortal  blow  was 
given,"  it  cannot  be  assumed,  considering 
the  latter  part  of  the  instruction,  that  the 
jury  would  understand  from  the  first  part 
of  it,  that,  if  the  defendant  had  merely  used 
disagreeable  and  provoking  words,  he  could 
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not  defend  himself  against  an  attack  of  the 
deceased  brought  on  by  such  words;  and 
though  the  instruction,  taken  as  a  whole,  is 
in  a  form  not  approved  of,  its  inaptness  of 
form  is  not  alone  sufficient  to  warrant  a  re- 
versal of  the  judgment  (People  v.  New- 
comer, 118  Cal.  263.) 

484.  Where  the  evidence  for  the  defense 
showed  that  the  defendant  was  standing  in- 
side the  door  of  his  own  house,  and  that  de- 
ceased, who  had  previously  threatened  to 
kill  him,  was  brandishing  an  iron-bound 
singletree,  with  which  he  advanced,  threat- 
ening to  beat  out  the  brains  of  defendant, 
when  the  fatal  shot  was  fired,  an  instruction 
that  "if  he  could  have  withdrawn  from  the 
danger  it  was  his  duty  to  retreat,"  and  that, 
"between  his  duty  to  flee  and  his  right  to 
kill,  he  must  fly,  or,  as  the  boojcs  have  it, 
he  must  retreat  to  the  wall,"  is  prejudicially 
erroneous.    (People  v.  Lewis,  117  Cal.  186.) 

485.  Upon  the  trial  of  a  defendant  accused 
of  murder,  where  self-defense  is  relied  upon 
as  justifying  the  homicide,  and  there  is  some 
evidence  which,  if  accepted  by  the  jurors, 
leaves  it  for  them  to  decide  whether  the  con- 
duct of  the  deceased  justified  the  homicide 
or  not,  an  instruction  that,  if,  from  the  evi- 
dence, the  jury  believes  that  without  any 
overt  act  or  physical  demonstration  upon  the 
part  of  the  deceased  sufficient  to  warrant 
the  defendant  as  a  reasonable  man,  in  be- 
lieving that  he  was  in  great  bodily  danger, 
the  defendant  fired  the  fatal  shot  at  the  de- 
ceased and  killed  him,  such  killing,  under 
such  circumstances,  was  not  justifiable,  is 
properly  given,  as  applicable  and  pertinent 
to  one  theory  of  the  evidence.  (People  v. 
Lewis,  117  Cal.  186.) 

486.  An  instruction  to  the  effect  that  while 
a  person  may  repel  force  by  force  in  defense 
of    person,  habitation,  or   property  against 
one  or  many  who  manifestly  Intend  or  en- 
deavor, by  violence  or  surprise,  to  commit  a 
known  felony  on  either,  yet  when  the  person 
assailed  has  rendered  his  assailant  or  assail- 
ants harmless,  and  incapable  of  doing  any 
further  injury,  and  is  no  longer  in  danger, 
he  must  desist  from  further  acts  of  violence, 
and  if  he  continues  the  force,  and  kills  him 
or  them,  it  is  murder  and  not  self-defense, 
is  not  subject  to  the  objection  that  it  omits 
the  doctrine  of  appearances,  where,  in  the 
preceding    and    following    instructions  the 
jury  were  repeatedly  told  that  the  danger 
which  would  justify  the  homicide  might  be 
real  or  apparent,  and  that  the  jury  were 
not  to  consider  whether  the  defendant  was 
In  actual  peril,  but  only  whether  the  indica- 
tions were  such  as  to  induce  defendant,  as  a 
reasonable  man,  to  believe  that  he  was  in 
peril  or  danger,  and  that  if  he  so  believed 
reasonably,  and  fired  at  deceased  under  such 
belief,  though  it  should  appear  that  he  was 
not  armed,  they  should  acquit  the  defend- 
ant; and  such  instructions  as  to  apparent 
danger  are  not  to  be  deemed  inconsistent 
with  the  instruction  that  defendant  must  de- 
sist from  further  violence  to  a  disabled  as- 
sailant, but  are  to  be  considered  as  explana- 
tory of  it,  and  as  applying  to  the  conflict  in 
all  of  its  stages.    (People  v.  Yokum,  118  Cal. 
437.) 


487.  If  there  is  any  evidence  to  sustain  the 
court  in  submitting  the  question  to  the  jury, 
it  is  proper  to  instruct  them  that  if  the  de- 
fendant created  appearances  to  justify  the 
deceased  in  making  a  deadly  counter-assault 
in  self-defense,  and  the  defendant  slew  him 
while  making  such  counter-assault,  and  did 
not,  or  from  the  suddenness  of  the  counter- 
assault  could  not,  notify  him  that  he  had 
abandoned  the  contest,  the  killing  was  un- 
justifiable. Any  part  of  such  Instruction 
based  upon  the  hypothesis  of  a  deliberate 
purpose  to  create  such  appearances,  is  ren- 
dered Immaterial  by  a  verdict  acquitting 
the  defendant  of  murder  in  the  first  degree; 
and  the  Instruction  will  be  considered  as  if 
based  upon  the  hypothesis  of  their  creation 
without  preconceived  design.  (People  v. 
Phelan,  123  Cal.  551.) 

488.  It  is  not  error  to  refuse  a  proposed  in- 
struction upon  the  law  of  self-defense,  where 
that  law  has  been  adequately  set  forth  In 
the  instructions  given.  (People  v.  Roemer, 
114  Cal.  51.) 

Instructions  on  the  right  of  self-defense. 
See  ante,  368,  369. 

E.  As  to  Punishment 

489.  In  instructing  the  jury  as  to  the  de- 
grees of  murder,  and  as  to  manslaughter,  it 
is  proper  to  state  to  them  their  power  and 
duty  as  to  punishment,  if  they  should  render 
a  verdict  of  guilty  of  murder  in  the  first 
degree;  but  it  is  not  commendable  to  in- 
struct them  as  to  the  punishment  provided 
by  law  upon  conviction  of  a  less  grade  of 
the  offense,  with  the  punishment  of  which 
the  jurors  have  nothing  to  do;  but  the  im- 
propriety of  such  instruction  has  an  influ- 
ence upon  the  jury  favorable  to  the  defend- 
ant, and  is  not  one  of  which  the  defendant 
may  justly  complain.  (People  v.  Dice,  120 
Cal.  189.) 

F.  Refusal  of,  When  not  Error. 

490.  When  it  clearly  appears  from  the  evi- 
dence that  the  defendant  if  guilty  at  all, 
was  guilty  of  murder  of  the  first  or  second 
degree,  a  requested  instruction  relating  to 
the  crime  of  manslaughter  should  not  be 
given.    (People  v.  Chaves,  122  Cal.  134.) 

491.  Where  there  is  no  evidence  tending 
to  reduce  the  crime  of  murder  charged 
against  the  defendant  to  the  grade  of  man- 
slaughter, it  is  not  error  for  the  court  to 
refuse  an  instruction  upon  the  crime  of 
manslaughter.    (People  v.  Fellows,  122  Cal. 

233.) 

492.  A  requested  instruction  which  de- 
clares as  a  fact  that  the  deceased  had  threat- 
ened to  kill  the  defendant  is  properly  re- 
fused.   (People  v.  Roemer,  114  Cal.  51.) 

493.  Where  the  evidence  of  the  defendant 
shows  that  he  was  not  at  the  time  of  the 
homicide  in  such  a  dazed  condition  of  mind 
as  to  preclude  his  being  guilty  of  murder, 
Instructions  based  upon  such  dazed  condi- 
tion of  mind  are  properly  refused  as  inap- 
plicable. (People  v.  Worthlngton,  122  Cal. 
583.) 
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484;  The  refusal  of  the  court  to  Instruct 
the  jury  that  it  must  be  presumed  that  the 
wife  of  the  defendant,  who  was  killed  by 
him,  did  not  attempt  to  poison  him,  Is  harm- 
less, where  it  is  conceded  that  the  charge 
was  false,  and  where  it  appears  that  the 
delusion  of  the  defendant  as  to  such  at- 
tempt did  not  constitute  a  defense  under  the 
admitted  facts.  (People  v.  Hubert,  119  Cal. 
216.) 

f.  Verdict,  Judgment,  and  Sentence. 

495.  The  law  does  not  make  it  part  of  the 
duty  of  the  judge,  upon  the  submission  of 
a  criminal  cause,  to  furnish  forms  of  verdict 
to  the  jury,  but  they  are  presumed  to  be 
able  to  formulate  their  own  conclusions; 
and  when  the  jury  has  been  properly  in- 
structed as  to  the  different  degrees  of  mur- 
der, the  furnishing  to  them  by  the  court  of 
forms  of  verdict,  with  the  exception  of  a 
form  for  a  verdict  for  murder  of  the  second 
degree,  has  no  necessary  tendency  to  pre- 
clude them  from  finding  such  a  verdict,  and 
is  not  reversible  error.  (People  v.  Hill,  116 
Gal.  562.) 

496.  In  a  prosecution  for  murder  In  the 
first  degree  resulting  in  a  conviction  of  that 
offense,  in  which  the  court  in  Us  general 
charge  gave  the  statutory  definition  of  mur- 
der in  the  second  degree,  the  omission  of  the 
court  to  give  to  the  jury  a  form  of  verdict 
of  "guilty  of  murder  in  the  second  degree" 
is  not  erroneous  when  no  instructions  were 
requested  by  the  defendant  as  to  what  ver- 
dicts the  jury  could  render,  or  as  to  their 
power  to  find  the  defendant  guilty  of  any 
lesser  crime  than  that  charged  in  the  infor- 
mation, and  the  case  was  presented  by  the 
defendant  entirely  on  the  theory  that  he  did 
not  do  the  acts  attributed  to  him  by  the 
prosecution.  (People  v.  Worden,  113  Cal. 
569.) 

497.  The  court  may  read  to  the  jury  the 
different  forms  of  verdict  possible  to  be  used 
by  them  under  a  charge  of  murder,  before 
handing  them  to  the  jury  at  the  close  of  the 
charge;  and  it  is  not  objectionable  that  the 
form  first  read  was  that  of  conviction  of 
murder  in  the  first  degree,  and  fixing  the 
death  penalty,  and  the  form  last  read  that 
of  finding  the  defendant  not  guilty.  (Peo- 
ple v.  Chaves,  122  Cal.  134.) 

498.  A  verdict  of  guilty  of  involuntary 
manslaughter,  found  against  defendants 
jointly  Indicted  and  tried  for  murder,  is  ren- 
dered informal  by  adding  thereto  the  words 
"not  a  felony,"  and  persisting  in  their  use 
against  an  instruction  of  the  court  to  recon- 
sider the  verdict  and  strike  them  out;  but 
where  the  jury  added  the  further  words, 
"as  charged  and  laid  down  by  the  court 
under  the  head  of  involuntary  manslaugh- 
ter," and  it  appeared  that  the  court  in  Its 
charge  used  the  words  "acts  not  amounting 
to  felony"  taken  from  the  code  definition  of 
Involuntary  manslaughter,  and  the  jury  fur- 
ther recommended  the  defendants  "to  the 
extreme  mercy  of  the  court  in  its  sentence 
and  punishment,"  whatever  may  have  been 
their  intention  in  using  the  words  "not  a  fel- 
ony," their  verdict  cannot  be  construed  as 


intended  to  acquit  the  defendants,  but 
should  have  a  reasonable  construction  to* 
give  effect  to  their  manifest  intention  to 
convict  them  of  involuntary  manslaughter, 
and  those  words  should  be  rejected  as  sur- 
plusage, it  not  being  within  the  province  of 
the  jury  to  determine  whether  Involuntary 
manslaughter  was  or  was  not  a  felony, 
which  is  determined  by  the  statute,  and  the* 
general  verdict  of  "guilty  of  involuntary 
manslaughter"  should  stand  as  the  verdict 
of  the  jury.  (People  v.  Holmes,  118  Cal. 
444.) 

499.  A  conviction  for  murder  in  the  sec- 
ond degree  is  justified  by  the  evidence,, 
where  the  testimony  of  the  defendant  him- 
self is  sufficient  in  law  to  authorise  it. 
(People  v.  Griner,  124  Cal.  19.) 

500.  Upon  an  accusation  for  murder,  the 
jury  has  the  right  to  bring  in  a  verdict  of 
manslaughter,  and  a  new  trial  cannot  be 
granted  to  the  defendant  on  the  sole  ground 
that  the  crime  proved  was  that  of  murder. 
(People  v.  Muhlner,  115  Cal.  303.) 

501.  A  verdict  of  manslaughter  is  the 
equivalent  of  a  verdict  of  not  guilty  of  the 
charge  of  murder,  and  the  defendant,  after 
such  verdict,  cannot  be  again  tried  upon  the 
charge  of  murder.  (People  v.  Muhlner,  115 
Cal.  303.) 

502.  The  crime  of  involuntary  man- 
slaughter is  included  in  an  indictment  for 
murder,  and  where  the  indictment  charged 
that  the  defendant  did  "deliberately,  will- 
fully, and  unlawfully,  kill  one  Ellen  Dogan," 
the  crime  of  manslaughter  of  both  kinds  is 
included  in  the  charge  of  unlawful  killing, 
and  a  conviction  for  involuntary  man- 
slaughter does  not  constitute  a  variance. 
(People  v.  Pearne,  118  Cal.  154.) 

503.  Where  there  is  evidence  from  which 
the  jury  might  find  that,  at  the  time  at  the 
killing,  the  deceased  had  committed  no  overt 
act  which  justified  the  killing,  a  verdict  con- 
victing the  defendants  of  manslaughter  wilt 
not  be  disturbed  upon  appeal.  (People  v. 
Harris,  125  Cal.  94.) 

504.  It  appearing  that  the  Immediate  cause* 
of  the  death  of  the  deceased  was  the  rupture 
of  a  blood  vessel,  and  the  medical  testimony 
being  such  as  to  leave  the  question  with*  the 
jury  to  decide  whether  the  rupture  was 
spontaneous,  or  was  the  result  of  the  unlaw- 
ful acts  of  the  defendants,  it  was  within  the 
province  of  the  jury  either  to  adopt  or  re- 
ject the  hypothesis  of  spontaneous  rupture, 
notwithstanding  Instructions  that  if  there 
was  reasonable  doubt  of  the  cause  of  the 
death,  or  if  they  could  account  for  it  upon 
any  other  hypothesis  than  that  of  the  guilt 
of  the  defendants,  they  must  acquit  the  de- 
fendants; and  where  the  jury  found  the 
origin  of  the  rupture  to  be  the  treatment  re- 
ceived by  the  deceased  from  the  defendants, 
their  verdict  cannot  be  disturbed  upon  ap- 
peal.   (People  v.  Holmes,  118  Cal.  444.) 

505.  When  the  sentence  of  death  of  a  de- 
fendant convicted  of  murder  has  failed  of 
execution  as  the  result  of  an  appeal,  and 
the  judgment  of  conviction  has  been  af- 
firmed upon  appeal,  the  validity  of  the  judg- 
ment is  past  question  in  the  superior  court, 
and  it  is  not  error  to  refuse  a  continuance 


CRIMINAL  LAW,   XI,   17,   18. 


219 


of  a  hearing  appointed  for  the  fixing  of  a 
subsequent  date  for  the  execution  of  the  sen- 
tence, merely  because  of  the  absence  of  a 
leading  counsel  in  the  cause,  and  it  is  suffi- 
cient to  prevent  the  granting  of  a  continu- 
ance that  the  defendant  was  represented  by 
other  competent  counsel.  (People  v.  Dur- 
rant, 119  Gal.  201.) 

506.  Section  1227  of  the  Penal  Code,  as 
amended  in  1881,  requiring  the  court  to  in- 
quire into  the  facts  upon  a  defendant  being 
brought  before  it,  for  the  fixing  of  a  date 
of  execution  of  a  sentence  of  death  which 
for  any  reason  has  not  been  executed,  re- 
lates exclusively  to  an  Inquiry  into  facts 
bearing  upon  the  question  whether  there  are 
any  legal  reasons  against  the  execution  of 
the  judgment,  such  as  a  pardon  or  com- 
mutation of  sentence,  etc.,  and  does  not  ne- 
cessitate an  inquiry  by  testimony  or  other 
evidence  as  to  the  existence  of  the  judgment 
and  its  legal  effect,  of  which  the  court  takes* 
judicial  notice.  (People  v.  Durrant,  119  Cal. 
201.) 

507.  The  legal  effect  of  an  explicit  direc- 
tion in  the  judgment  that  the  defendant 
should  be  kept  In  close  confinement  at  San 
Quentin  by  the  warden  of  that  prison  from 
the  time  of  his  delivery  thereat  until  his  ex- 
ecution, is  a  question  Involved  upon  an  ap- 
peal from  the  judgment,  and,  so  far  as  the 
judgment  is  concerned,  is  thereby  con- 
cluded.   (People  v.  Durrant,  119  Cal.  201.) 

508.  It  may  be  true  that  a  direction  to 
keep  the  defendant  in  close  confinement  has 
no  proper  place  in  the  judgment,  but,  if  so, 
it  is  superfluous  and  harmless,  it  being,  in 
the  absence  of  such  a  direction,  the  duty 
of  the  warden  under  the  statute  to  keep  the 
prisoner  closely  confined  In  the  designated 
prison.    (People  v.  Durrant,  119  Cal.  201.) 

509.  Imprisonment  in  the  penitentiary 
pending  execution  is  part  of  the  punishment 
for  murder  provided  by  law;  and  a  judgment 
directing  such  imprisonment  is  not  void  on 
the  ground  that  it  imposes  a  double  punish- 
ment.   (People  v.  Durrant,  119  Cal.  201.) 

510.  The  warden  of  the  state  prison  has 
authority,  under  section  1227  of  the  Penal 
Code,  as  amended  in  1891,  to  execute  a  judg- 
ment of  death.  (People  v.  Ebanks,  120  Cal. 
026.) 

511.  Though  an  order  fixing  the  date  for 
the  execution  of  the  judgment  of  death 
within  ten  days  is  presumptively  an  abuse  of 
discretion,  as  not  allowing  sufficient  time  for 
a  bill  of  exceptions,  and  for  an  application 
for  a  certificate  of  probable  cause,  yet, 
where,  as  matter  of  fact,  a  bill  of  exceptions 
was  settled  and  a  certificate  of  probable 
cause  applied  for  in  this  court  before  the 
day  fixed  for  the  execution  of  the  judg- 
ment, and  was  denied,  the  appellant  is  not 
prejudiced  by  the  order,  and  it  will  be  af- 
firmed.   (People  v.  Ebanks,  120  Cal.  626.) 

17.  Hotel  or  Innkeepers,  Defrauding  of. 

512.  Section  537  of  the  Penal  Code  con- 
templates three  classes  of  offenders  who  are 
amenable  to  its  provisions:  1.  Those  who 
ohtaln  food  or  accommodation  at  such  a  re- 


sort, without  paying  therefor,  with  intent  to 
defraud;  2.  Those  who  obtain  credit  thereat 
by  the  employment  of  any  false  pretense; 
and  3.  Those  who,  after  obtaining  such 
credit  or  accommodation,  abscond  and  sur- 
reptitiously remove  their  baggage  without 
paying  their  score.  (Ex  parte  Williams,  121 
Cal.  328.) 

513.  On  a  proceeding  on  habeas  corpus,  to 
be  relieved  from  a  conviction  under  said  sec- 
tion, a  dbmplaint  which  states  facts  suffi- 
cient to  constitute  an  offense  as  first  de- 
fined therein  will  be  held  sufficient  to  sup- 
port the  judgment,  notwithstanding  it  con- 
tains other  and  insufficient  allegations  of  ob- 
taining credit  by  the  use  of  false  pretenses. 
(Ex  parte  Williams,  121  Cal.  328.) 

514.  Section  537  of  the  Penal  Code,  mak- 
ing it  a  misdemeanor  to  commit  frauds  and 
impositions  upon  innkeepers  and  the  like 
persons,  is  not  unconstitutional.  (Ex  parte 
Williams,  121  Cal.  328.) 

515.  The  act  of  March  1,  1889,  adding  a 
new  section  to  the  Penal  Code,  known  as 
section  537,  relating  to  defrauding  proprie- 
tors and  managers  of  hotels,  inns,  restau- 
rants, boarding-houses,  and  lodging-houses, 
was  not  repealed  by  an  amendment  to  an- 
other section  537  of  the  Penal  Code  estab- 
lished by  the  act  of  March  10,  1887,  relative 
to  personal  property  mortgaged,  such 
amendatory  act  relating  to  the  subject  mat- 
ter of  the  removal,  sale,  or  subsequent  en- 
cumbrance of  mortgaged  chattels;  and  a  per- 
son convicted  of  the  crime  of  defrauding  an 
innkeeper  under  the  act  of  March  1,  1889, 
subsequent  to  said  amendatory  act,  cannot 
be  released  upon  habeas  corpus,  upon  the 
ground  that  the  act  defining  the  crime  was 
repealed,  nor  upon  the  ground  that  the  act 
of  March  1, 1889,  was  unconstitutional.  (Ex 
parte  Rufltn,  119  Cal.  487.) 


18.  Incest. 

516.  An  indictment  for  incest,  charging 
that  the  defendant  L.  K.,  at  a  time  and  place 
stated,  "did  willfully,  unlawfully,  know- 
ingly, incestuously,  and  feloniously,  upon 
the  person  of  one  C.  K.,  the  daughter  of  said 
L.  K.,  commit  fornication,  and  have  sexual 
Intercourse  with  and  carnally  know  the  said 
C.  K.,  contrary,"  etc.,  sufficiently  conforms 
to  all  the  requirements  of  the  statute,  and 
sufficiently  shows  that  the  offense  was  com- 
mitted upon  an  immediate  female  descend- 
ant of  the  defendant,  and  not  upon  an 
adopted  daughter  or  a  stepdaughter  or  a 
daughter  in  law.  (People  v.  Kaiser,  119  Cal. 
456.) 

517.  The  fact  that  the  daughter  with  whom 
the  Incest  was  committed  was  under  the  age 
of  consent,  and  that  the  crime  committed 
also  Included  the  crime  of  rape,  does  not 
preclude  the  putting  of  the  defendant  on 
trial  for  the  crime  of  incest;  nor  can  the  fact 
that  an  additional  Indictment  was  found  for 
the  crime  of  rape  be  considered  upon  appeal 
from  a  verdict  of  conviction  of  the  crime 
of  Incest,  where  the  record  does  not  disclose 
that  any  such  indictment  was  found.  (Peo- 
ple v.  Kaiser,  119  Cal.  456.) 
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518.  Where  the  testimony  of  the  daughter, 
though  slightly  corroborated,  clearly  and 
explicitly  detailed  the  circumstances  of  the 
crime  charged  against  her  father,  and  was 
sufficient,  if  believed,  to  uphold  a  convic- 
tion, the  fact  that  the  defendant  was  called 
as  a  witness  in  his  own  behalf,  and  posi- 
tively denied  all  the  charges  made  against 
him,  cannot  entitle  the  defendant  to  a  re- 
versal of  the  judgment,  upon  the  ground 
that  the  evidence  was  insufficient  to  justify 
or  support  the  verdict  (People  v.  Kaiser, 
119  Cal.  456.) 

19.  Indians,  Selling  Liquor  to. 

519.  An  information  under  section  397  of 
the  Penal  Code,  charging  that  the  defendant 
did,  on  a  specified  date,  "furnish  and  cause 
to  be  furnished  intoxicating  liquor"  to  an 
Indian  named,  is  not  demurrable  on  the 
ground  that  it  charges  two  offenses.  (Peo- 
ple v.  Gusti,  113  Cal.  177.) 

520.  An  information  charging  the  defend- 
ant with  the  selling  and  furnishing  of  intox- 
icating liquor  at  the  same  time  and  place 
to  two  Indians  states  but  a  single  offense. 
(People  v.  Faust,  113  Cal.  172.) 

521.  An  information  charging  the  defend- 
ant with  willfully  and  unlawfully  selling 
Intoxicating  liquor  to  two  Indians  is  not  ren- 
dered insufficient  in  not  naming  the  Indians; 
and  if  the  defendant  is  again  prosecuted  for 
the  same  offense,  he  may  plead  the  convic- 
tion, and  establish  the  Identity  of  the  of- 
fense by  parol  evidence;  and  little  aid  in  this 
regard  would  be  furnished  by  designating 
the  Indians  by  name,  their  names  being 
seldom  a  matter  of  notoriety  among  the 
white  population.  (People  v.  Faust,  113  Cal. 
172.) 

522.  Where  the  defendant  is  charged  with 
selling  liquor  to  two  Indians,  the  offense 
charged  is  substantially  proved  without  ma- 
terial variance,  where  the  evidence  shows 
that  two  Indians  were  together  in  a  bar- 
room, and  that  one  of  them  gave  defendant 
money,  with  which  he  purchased  a  bottle  of 
whisky  at  the  bar,  after  which  both  Indians 
repaired  to  a  convenient  place,  where  the 
defendant  met  them  and  delivered  a  bottle 
of  whisky  to  the  Indian  who  paid  him  the 
money,  after  which  both  of  them  drank  from 
the  bottle,  though  not  in  the  defendant's 
presence.    (People  v.  Faust,  113  Cal.  172.) 

20.  Injury  to  Property. 

523.  Under  a  charge  of  feloniously  injur- 
ing the  building  of  one  T.  D.  Stimpson  by 
explosion  of  gunpowder  and  other  explosive 
substances,  by  means  of  which  the  lives  and 
safety  of  the  said  T.  D.  'Stimpson  and  other 
human  beings  were  in  danger,  where  it  ap- 
peared from  the  trial  that  the  legal  title  to 
the  property  stood  in  the  name  of  Mrs.  T. 
D.  Stimpson,  his  wife,  but  that  T.  D.  Stimp- 
son paid  all  taxes  thereon,  and  was  residing 
with  his  wife  and  family  In  the  building 
when  the  offense  was  committed,  his  posses- 
sion of  the  premises  is  sufficient,  under  the 
circumstances,  to  support  the  allegation  as 
to  ownership.  (People  v.  Coyne,  116  Cal. 
295.) 


21.  Larceny. 

a.  Grand,    what    Constitutes;    Attempt    to 

Commit. 

Action  for  conversion  of  county  funds 
and  defense  of  robbery.  See  Treasurers, 
4  et  Beq. 

Jury  is  to  determine  whether  offense  is 
grand  larceny  or  robbery.    See  post,  643. 

Offense,  when  is  grand  larceny  and  not 
robbery.    See  post,  643. 

Stealing  of  gold  ore  of  value  of  fifty  dol- 
lars is  grand  larceny.    See  post,  538. 

524.  Money  placed  by  the  owner  in  the 
trunks  of  the  defendant  for  safekeeping, 
in  purses  securely  tied,  three  hundred  dol- 
lars being  so  placed  in  one  trunk,  and  five 
hundred  dollars  in  another,  the  keys  of  the 
trunks  being  always  subject  to  the  call  of 
the  owner  of  the  money,  does  not  constitute 
a  bailment  or  intrusting  of  the  money  to  the 
defendant  within  section  503  of  the  Penal 
Code,  and  the  fraudulent  appropriation  of 
the  money  by  the  defendant  to  his  own  use 
is  grand  larceny,  and  not  embezzlement. 
(People  v.  Montarial,  120  Cat  691.) 

525.  The  testimony  of  the  owner  that  he 
"intrusted"  the  money  to  the  defendant  is  to 
be  considered  in  the  light  of  his  whole  tes- 
timony, and  all  of  the  circumstances  of  the 
case,  and  not  as  Importing  such  an  intrust- 
ing of  the  money  to  the  safekeeping  of  the 
defendant  as  to  bring  it  within  the  definition 
of  embezzlement.  (People  v.  Montarial,  120 
Cal.  691.) 

526.  If  the  defendant  induced  the  owner 
of  the  money  to  deposit  it  in  bis  trunks  for 
the  purpose  of  getting  it  into  his  possession 
and  control,  with  the  Intent  thereafter  felo- 
niously to  appropriate  it,  the  act  of  appro- 
priation, when  accomplished,  constituted 
larceny.    (People  v.  Montarial,  120  Cal.  691.) 

527.  In  legal  effect,  the  use  of  the  trunks 
of  the  defendant  was  loaned  or  given  to  the 
owner  by  the  defendant  as  a  place  for  keep- 
ing his  money,  and  the  money  remained  in 
the  possession  of  the  owner;  and  the  mere 
fact  that  defendant  carried  the  keys  to  the 
trunks  is  not  a  material  consideration. 
(People  v.  Montarial,  120  Cal.  691.) 

528.  In  order  to  constitute  the  offense  of 
grand  larceny,  in  taking  property  of  less 
value  than  fifty  dollars  from  the  person  of 
another,  the  property  must,  at  the  time  of 
the  taking,  be  in  some  way  actually  upon  or 
attached  to  the  person,  or  carried  or  held 
in  actual  physical  possession;  and  the  taking 
of  the  sum  of  seventeen  dollars  from  the 
pocket  of  trousers  placed  under  the  head  of 
a  sleeper  Is  not  a  "taking  from  the  person" 
within  the  statutory  definition  of  grand  lar- 
ceny, but  only  constitutes  the  offense  of  petit 
larceny.    (People  v.  McBlroy,  116  Cal.  583.) 

529.  To  make  the  stealing  of  one  of  the 
animals  named  in  section  487  of  the  Penal 
Code  grand  larceny,  It  must  be  a  live  one  and 
not  a  dead  carcass,  unless  the  defendant 
killed  it  for  the  purpose  of  carrying  it  away; 
and  if  one  finds  a  dead  animal,  and  carries 
away  the  body  or  part  of  it,  he  is  not 
guilty  of  grand  larceny  unless  the  part  car- 
ried away  was  worth  fifty  dollars  or  more; 
and  an  instruction  to  the  effect  that  if  a 
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defendant,  accused  of  grand  larceny  in  steal- 
ing and  carrying  away  a  steer,  did  not  kill 
It,  but,  after  it  was  killed  by  another  person, 
feloniously  assisted  to  take  and  carry  It 
away  with  intent  to  deprive  the  owner  of  it, 
he  was  guilty,  and  should  be  so  found,  is 
erroneous.    (People  v.  Smith,  112  Cal.  333.) 

530.  Where  the  court  gave  proper  instruc- 
tions to  the  jury  as  to  grand  larceny  in  the 
felonious  stealing  of  a  cow,  steer,  bull,  calf, 
etc.,  and  then  Instructed  them  that  as  there 
Is  no  evidence  of  anything  other  than  calves, 
cows,  steers,  and  bulls  having  been  taken, 
they  would  not  be  at  liberty  to  find  the  de- 
fendant guilty  of  petit  larceny,  but  their  ver- 
dict must  be  guilty  of  grand  larceny,  if  they 
should  believe  from  the  evidence,  beyond  a 
reasonable  doubt  and  to  a  moral  certainty, 
that  the  defendant,  as  charged  in  the  infor- 
mation, did  steal,  feloniously,  a  cow,  steer, 
bull,  or  calf;  or,  if  they  should  upon  this 
proposition  have  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  their  verdict  should 
be  not  guilty;  it  cannot  properly  be  urged 
that  the  court  instructed  the  jury  to  find  the 
defendant  guilty  of  grand  larceny.  (People 
v.  Prather,  120  Cal.  660.) 

531.  Where  one  accused  of  an  attempt  to 
commit  grand  larceny  is  shown  to  have 
made  an  effort  in  pursuance  of  a  precon- 
ceived plan  to  deprive  another  person  of  a 
large  sum  of  money  by  the  use  of  the  con- 
fidence game  known  as  "bunco,"  he  is  prop- 
erly found  guilty  of  the  offense  charged, 
though  such  plan  failed  of  consummation. 
(People  v.  Mann,  113  Cal.  76.) 


b.  Jurisdiction. 

532.  The  jurisdiction  of  the  superior  court 
to  try  and  convict  a  defendant  accused  of 
committing  a  larceny  in  Canada,  and  bring- 
ing the  stolen  goods  into  this  state,  and  into 
the  county  where  the  accused  was  tried,  is 
not  conferred  by  section  789  of  the  Penal 
Code,  which  applies  only  when  the  stealing 
occurred  in  another  state  of  the  United 
States,  but  is  conferred  by  section  497  of  the 
Penal  Code,  which  provides  that  one  "who 
in  another  state  or  country  steals  the  prop- 
erty of  another,  ....  and  brings  the  same 
into  this  state,  may  be  convicted  and  pun- 
ished in  the  same  manner  as  ff  such  larceny 
....  bad  been  committed  in  this  state. 
(People  v.  Black,  122  Cal.  ?3.) 


»» 


c.  Complaint;  Indictment;    Information. 

533.  There  is  no  substantial  variance  be- 
tween a  complaint  for  larceny  describing 
the  property  stolen  as  belonging  to  and 
being  owned  by  the  estate  of  a  deceased  per- 
son named,  and  an  information  describing 
it  as  belonging  to  and  being 'owned  by  per- 
sons named  as  executor  and  executrix  of  the 
estate  of  such  deceased  person;  and  the  de- 
scription In  the  complaint  cannot  be  held 
insufficient  under  the  provisions  of  section 
956  of  the  code,  the  offense  being  described 
with  sufficient  certainty  to  identify  the  act, 
and  the  alleged  ownership  being  in  effect  in 


the  estate  of  the  deceased  person.    (People 
v.  Smith,  112  Cal.  333.) 

534.  Where  the  information  charged  the 
defendant  with  the  theft  of  a  horse  de- 
scribed as  the  "property  of  George  P.  Sisler 
and  Sam  Sisler,"  evidence  showing  that 
Samuel  was  the  full  given  name  of  the  per- 
son called  Sam  Sisler  in  the  Information, 
though  he  was  .commonly  known  by  the 
latter  designation  in  the  community  where 
he  lived,  does  not  disclose  a  material  vari- 
ance between  the  allegation  and  the  proof. 
(People  v.  Armstrong,  114  Cal.  570.) 

535.  Under  the  Penal  Code,  an  information 
for  grand  larceny  in  which  the  property 
stolen  is  described  as  cattle  belonging  to  the 
estate  of  a  deceased  person,  without  specify- 
ing his  heirs  or  legal  representatives,  is  suffi- 
cient to  identify  the  act  constituting  the 
offense,  and  is  not  demurrable  for  defect  In 
the  description.  (People  v.  Prather,  120  Cal. 
660.) 

536.  Where  the  offense  Is  charged  in  the 
Information  as  having  been  completed  in  the 
county,  and  there  Is  evidence  tending  to  sus- 
tain tne  charge,  the  fact  that  the  cattle 
were  proved  to  have  been  driven  out  of  the 
county  by  the  defendant  is  immaterial,  and 
cannot  be  considered  upon  demurrer  to  the 
information.  (People  v.  Prather,  120  Cal. 
660.) 

537.  An  Information  for  grand  larceny 
which  charges  that  the  defendant  did  take, 
steal,  and  carry  away  from  the  person  of 
one  named,  certain  articles  described  in  a 
general  way,  sufficiently  states  the  offense, 
and  lays  the  foundation  for  a  plea  of  former 
conviction  in  the  event  of  a  second  prosecu- 
tion.   (People  v.  Burns,  121.  Cal.  529.) 

538.  An  information  charging  the  commis- 
sion of  grand  larceny,  in  the  stealing  of  gold 
ore  of  the  value  of  five  hundred  dollars,  is 
not  defective,  because  not  alleging  that  the 
ore  had  been  severed  from  the  earth  prior 
to  the  taking.  By  the  act  of  March  6,  1872 
(Stats.  1871-72,  p.  282),  the  stealing  of  gold 
ore  of  the  value  of  fifty  dollars  and  upward, 
though  severed  from  the  realty  of  another 
by  the  accused,  is  made  grand  larceny. 
(People  v.  Opie,  123  Cal.  294.) 

d.  Evidence. 

Impeachment  of  defendant,  defendant  tes- 
tifying to  his  own  delinquencies.  See  Wit- 
nesses, 55. 

539.  Where  the  defendant  was  found  In 
the  possession  of  a  recently  stolen  mare, 
slight  corroborative  evidence  of  other  incul- 
patory circumstances  tending  to  show  his 
guilt,  in  the  absence  of  evidence  on  his  part, 
is  sufficient  to  authorize  submission  of  the 
case  to  the  jury.  (People  v.  Vidal,  121  Cal. 
221.) 

540.  The  possession  by  the  defendant  on 
the  morning  after  the  theft  of  a  stolen  cow, 
which  the  defendant  was  accused  of  steal- 
ing, is  prima  facie  evidence  of  guilty  posses- 
sion, and  is  a  circumstance,  to  be  taken  In 
connection  with  other  corroborating  circum- 
stances, tending  to  show  guilt  of  the  larceny 
alleged,  unless  satisfactorily  explained;  and 
where  the  defendant  undertook  to  explain 
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the  possession  as  having  been  transferred  to 
him  by  another  person,  under  circumstances 
detailed  by  him,  and  it  could  not  be  said 
that  his  explanation  was  so  clearly  and  evi- 
dently true  that  the  jury  could  not  find 
against  it  except  under  the  influence  of  pas- 
sion or  prejudice,  but  there  was  evidence 
from  which  they  might  rightly  conclude  that 
the  explanation  was  fabricated,  the  ques- 
tion whether  his  explanation  was  true  and 
reasonable  or  fabricated  was  a  question  for 
the  jury  to  determine,  and  their  verdict  of 
guilty  cannot  be  disturbed  on  the  ground 
that  the  inference  of  guilt  was  removed  by 
the  explanation  given  by  the  defendant  of 
the  circumstances  attending  his  possession. 
(People  v.  Luchetti,  119  Oal.  501.) 

541.  It  appearing  that  the  stolen  cow  was 
sold  by  the  defendant  to  a  butcher  on  the 
morning  after  the  theft,  the  testimony  of  the 
butcher  that  about  a  week  previously  the 
defendant  asked  the  butcher  if  he  did  not 
wish  to  buy  a  cow  tended,  in  some  degree, 
to  render  improbable  the  defendant's  ex- 
planation of  his  possession  of  the  cow  sold, 
and  is  not  too  remote  to  be  inadmissible; 
and  it  being  in  the  power  of  the  defendant 
to  rebut  such  Inference  if  not  correct,  the 
failure  of  the  defendant  to  offer  evidence  to 
show  that  he  had  In  his  possession  another 
cow  which  he  was  proposing  to  sell  the 
week  previous,  added  to  the  improbability  of 
his  testimony.  (People  v.  Luchetti,  119  Cal. 
501.) 

542.  Declarations  made  by  a  defendant  ac- 
cused of  larceny  to  the  constable  who  ar- 
rested him,  not  amounting  to  a  confession 
or  acknowledgment  of  guilt,  are  admissible 
in  evidence  without  preliminary  proof  of 
their  voluntary  character,  notwithstanding 
such  declarations  may,  when  connected  with 
the  facts,  tend  to  establish  his  guilt.  (Peo- 
ple v.  Hickman,  113  Cal.  80.) 

543.  Upon  the  trial  of  a  defendant  accused 
of  grand  larceny  in  the  stealing  of  a  gray 
horse  belonging  to  a*  person  named,  it  is 
not  error  to  refuse  to  permit  a  witness  for 
the  defendant  to  answer  a  general  question 
as  to  a  conversation  between  the  defendant 
and  another  person  in  regard  to  a  gray 
horse  and  where  defendant  might  find  it, 
without  directing  the  mind  of  the  judge  to 
an  admissible  conversation,  or  offering  to 
prove  a  particular  conversation  shown  by 
the  subsequent  evidence  of  the  defendant  to 
have  related  to  the  manner  of  obtaining  the 
horse  In  question.  (People  v.  Schell,  123 
Cal.  358.) 

544.  Circumstantial  evidence  reviewed 
and  held  sufficient  to  justify  a  conviction  of 
the  crime  of  grand  larceny  in  taking  a  purse 
containing  less  than  fifty  dollars  from  the 
pocket  of  a  man  who  was  in  a  drunken 
sleep  on  a  doorstep,  though  neither  the  de- 
fendant nor  his  companion  were  seen  in 
actual  contact  with  his  person,  but  the  situ- 
ation and  circumstances  were  such  as  to 
have  afforded  them  the  opportunity,  and  to 
have  justified  the  jury  In  inferring  that  the 
purse  was  in  the  pocket  when  taken  and 
was  abstracted  therefrom;  and  the  questions 


as  to  whether  the  purse  might  have  fallen 
from  the  pocket,  and  was  not  upon  the  per- 
son of  the  sleeper  when  taken,  and  as  to  the 
weight  of  the  evidence  tending  substantially 
to  establish  the  defendant's  guilt,  were  for 
the  jury  to  determine.  (People  v.  Appleton, 
120  Cal.  250.) 

e.  Instructions;  Verdict 

Instructions  as  to  grand  larceny.  See 
ante,  529,  530. 

545.  In  a  prosecution  for  grand  larceny, 
in  which  the  defendant  was  charged  with 
having  stolen  from  a  house  various  articles 
of  personal  property  of  the  aggregate  value 
of  more  than  fifty  dollars,  it  is  error  for  the 
court  to  refuse  to  instruct  the  jury  of  their 
right  to  convict  of  petit  larceny,  where  the 
evidence  only  traced  into  or  through  the  pos- 
session of  the  defendant  certain  of  the 
stolen  articles,  of  an  aggregate  value  of  less 
than  fifty  dollars,  and  the  circumstances  of 
the  case  were  such  that  the  other  articles 
might  have  been  stolen  by  some  other  crim- 
inal acting  independently  of  him.  (People 
v.  Comyns,  114  Cal.  107.) 

546.  The  use  of  the  words  "guilty  circum- 
stance," instead  of  the  words  "a  circum- 
stance tending  to  show  guilt,"  in  an  instruc- 
tion as  to  the  effect  of  the  unexplained  pos- 
session of  stolen  property  soon  after  the  tak- 
ing, could  not  be  misleading  to  the  jury, 
where  other  instructions  on  that  subject 
were  such  as  must  have  corrected  any  er- 
roneous impression  made  upon  the  minds  of 
the  jurors.  (People  v.  Luchetti,  119  Cal. 
501.) 

547.  Where  there  was  evidence  sufficient 
to  sustain  a  verdict  of  guilty  of  larceny,  an 
instruction  requested  that  there  was  no  evi- 
dence that  the  defendant  participated  in  the 
actual  stealing  of  the  cow,  and  that  the  evi- 
dence only  showed  that  defendant  sold  prop- 
erty alleged  to  have  been  stolen,  and  that 
defendant  could  not  be  convicted  upon  that 
evidence,  would  have  taken  the  case  from 
the  jury,  and  was  properly  refused.  (People 
v.  Luchetti,  119  Cal.  501.) 

548.  It  is  sufficient  for  the  court  to  give 
correctly  the  definition  of  the  offense  of 
grand  larceny  in  taking  property  from  the 
person  of  another,  in  the  general  terms  of 
the  statute,  unless  requested  by  the  defend- 
ant to  give  a  more  particular  charge  as  to 
what  constitutes  a  taking  from  the  person, 
within  the  meaning  of  the  statute,  in  which 
case  it  is  the  duty  of  the  court  to  give  such 
instruction;  but,  In  the  absence  of  such  re- 
quest, the  defendant  will  be  deemed  to  have 
been  satisfied  with  the  charge  as  given,  and 
the  omission  to  give  a  more  particular  in- 
struction as  to  what  constitutes  the  offense, 
which  it  was  the  duty  of  the  defendant  to 
ask  for,  if  desired,  is  not  error.  (People  v. 
Appleton,  120  Cal.  250.) 

549.  A  defendant  charged  with  grand  lar- 
ceny committed  more  than  one  year  prior 
to  the  filing  of  the  information  cannot  prop- 
erly be  convicted  of  petit  larceny.  (People 
v.  Picetti,  124  Cal.  361.) 
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22.  Libel. 

Police  judges  may  hold  preliminary  exam- 
ination on  charge  of.    See  ante,  8. 

550.  The  venue  of  the  offense  of  libel  in 
the  county  in  which  the  persons  libeled  re- 
sided at  the  time  of  its  alleged  publication 
Is  conferred  by  section  9  of  article  I  of  the 
-constitution.  It  may  be  shown  that  the  pa- 
per was  circulated  in  that  county,  though 
published  elsewhere;  and  the  means  by 
which  it  became  circulated  therein  are  im- 
material. It  need  not  be  shown  that  the  de- 
fendant circulated  it,  or  caused  it  to  be  cir- 
culated, in  the  county  of  the  venue.  (Peo- 
ple v.  Miller,  122  Gal.  84.) 

551.  It  is  sufficient  to  establish  the  liabil- 
ity of  the  publisher  of  the  libelous  paper  to 
•show  that  he  had  control  and  management 
thereof,  and  knowingly  allowed  the  paper 
-to  have  any  circulation  which  exposed  it  to 
be  seen  and  read  by  other  persons;  and  he 
is  responsible  thereafter  for  its  publication, 
wherever  It  found  its  way.  It  need  not  ap- 
pear that  he  personally  wrote  or  printed  the 
libelous  article,  or  circulated  it  by  his  per- 
sonal direction.  (People  v.  Miller,  122  Cal. 
34.) 

552.  Upon  the  trial  of  a  charge  of  criminal 
libel,  the  oral  admissions  of  the  defendant 

4U3  to  his  ownership  of  the  paper  which  pub- 
lished the  libel,  and  also  a  lease  to  him  and 

.another  person  jointly,  designated  as  pub- 
lishers thereof,  and  signed  by  the  defendant, 
are  admissible,  as  tending  to  prove  his  own- 
ership, in  whole  or  in  part,  and  are  suffi- 
cient proof  thereof  to  sustain  the  verdict  of 
the  jury  against  him,  notwithstanding  con- 
flicting evidence  to  the  contrary.  (People 
v.  Miller,  122  Cal.  84.) 

553.  Where  objection  to  a  previous  ques- 
tion asked  of  a  witness,  as  to  his  understand- 
ing of  the  libelous  language  used  in  relation 
to  the  persons  libeled,  had  been  overruled, 
-and  the  question  was  reframed  so  as  to  ask 
as  to  bis  understanding  of  the  language 
used,  without  reference  to  particular  per- 
-sons,  and  was  answered  without  objection, 
the  opposite  party  cannot  afterward  object 
to  the  answer  given.  (People  v.  Miller,  122 
-Gal.  84.) 

554.  The  editorship  or  proprietorship  of 
the  paper  publishing  the  libel  does  not  con- 
-stltute  the  corpus  delicti;  and  the  acts  and 
admissions  of  the  defendant  relative  thereto 
do  not  constitute,  in  legal  contemplation,  a 
•confession  of  the  crime  of  libel,  the  essence 
of  which  is  the  malicious  publication  of  the 
libelous    language.    (People    v.  Miller,    122 

-Cal.  84.) 

565.  Where,  for  the  purpose  of  showing 
the  dishonest  character  of  the  camorra,  with 
which  the  complaining  witness  was  stated 
to  have  conspired,  evidence  was  introduced 
to  show  the  improper  making  of  money  by 
-druggists  of  the  city  who  were  connected 
with  the  camorra,  and  with  a  benevolent 
society  controlled  by  it,  through  the  furnish- 
ing of  inferior  medicines,  it  Is  proper  rebut- 
ting evidence  to  show  by  a  practicing  physi- 
cian of  the  same  city,  that  he  knew  nothing 
-of  the  use  of  inferior  medicines,  and  that 
in  his  practice  no  complaints  had  been  made 


to  him  thereof,  and  it  is  no  objection  that  be 
was  not  connected  with  the  benevolent  so- 
ciety, or  with  either  of  the  parties  to  the 
controversy,  or  that  his  evidence  was  of 
slight  importance,  the  value  or  weight  of  it 
being  for  the  jury  alone.  (People  v.  Crespl, 
115  Cal.  50.) 

556.  An  instruction  to  the  effect  that  a 
public  prosecution  for  libel  Is  conducted  for 
public  purposes;  that  the  publication  of  a 
libel  has  a  tendency  to  provoke  a  breach  of 
the  public  peace,  which  the  law  is  solicitous 
to  maintain  and  preserve;  that  persons  feel- 
ing themselves  injured  by  such  publications 
are  Incited,  In  many  instances,  to  seek  sat- 
isfaction by  personal  violence  inflicted  upon 
the  supposed  Ubeler;  and  that  it  is  the  pre- 
cautionary policy  of  the  law,  in  the  interest 
of  the  preservation  of  the  peace  of  society, 
to  discourage  such  violent  remedies  involv- 
ing a  breach  of  the  peace,  and  the  law  has 
therefore  provided  for  the  punishment  of 
the  Ubeler,  as  being  one  who  wantonly  puts 
the  public  peace  at  hazard  by  printing  and 
publishing  untrue  and  malicious  attacks  on 
private  character — Is  a  clear  and  correct  ex- 
position of  the  law  and  the  cause  of  its  ex- 
istence.   (People  v.  Crespl,  115  Cal.  50.) 

23.  Mayhem. 

557.  Where  the  complaint  charged  the  of- 
fense of  mayhem  by  castration,  committed 
upon  a  person  named,  and  the  Information 
followed  the  complaint  as  to  the  name  of  the 
person  injured,  and  at  the  preliminary  ex- 
amination he  swore  that  that  was  bis  true 
name,  and  upon  the  trial  testified  that  he 
had  been  known  by  that  name  for  six  years, 
but  that  it  was  not  his  true  name,  and  that 
he  had  sworn  falsely  as  to  his  name  to 
shield  his  family  from  knowledge  of  the  out- 
rage of  which  he  was  the  victim,  there  is 
no  variance,  but  an  identity  in  names  and 
person;  and  the  fact  disclosed  upon  the  trial 
that  his  true  name  was  different  did  not  con- 
stitute a  variance,  nor  could  it  have  at  all 
injured  the  defendant.  (People  v.  Plyler, 
121  Cal.  160.) 

24.  Medicine,    Practicing   without    License. 

558.  An  information  charging  the  defend- 
ant with  the  crime  of  willfully  and  unlaw- 
fully practicing  medicine  in  the  state  of 
California,  without  having  first  procured 
the  certificate  so  to  practice,  as  required  by 
law,  from  some  one  of  the  medical  societies 
named  in  the  statute,  states  facts  sufficient 
to  constitute  a  public  offense.  It  is  not  nec- 
essary to  allege  the  existence  of  the  medical 
societies  referred  to.  (People  v.  Boo  Doo 
Hong,  122  Cal.  606.) 

559.  The  averment  in  the  information  that 
defendant  practiced  medicine  without  hav- 
ing first  procured  the  certificate  to  do  so  re- 
quired by  law  is  a  negative  averment  as  to 
a  fact  which  is  peculiarly  within  the  knowl- 
edge of  the  defendant;  and,  upon  evidence 
of  the  practice  of  medicine  by  him,  the  bur- 
den is  devolved  upon  him  to  prove  that  he 
had   a  certificate   to   practice   medicine   as 
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provided  by  law,  and,  In  the  absence  of  such 
proof,  it  must  be  taken  as  true  that  he  had 
not  procured  such  certificate.  /People  v. 
Boo  Doo  Hong,  122  Cal.  606.) 


25.  Perjury, 
a.  What  Constitutes. 

Authority  of  officer  to  administer  oath. 
See  post,  582,  583. 

One  cannot  be  convicted  of  perjury  where 
oath  taken  before  officer  without  authority 
to  administer  it.    See  ante,  7. 

560.  In  order  to  constitute  the  offense  of 
perjury,  it  is  essential  that  the  violated  oath 
shall  appear  to  have  been  administered  by 
competent  authority,  and  it  is  not  sufficient 
that  the  officer  may  have  had  general  power 
to  administer  oaths,  but  it  must  appear  that 
he  possessed  authority  to  administer  the 
oath  in  the  particular  proceeding  involved; 
and,  however  false  the  oath  may  be,  the  per- 
son making  it  cannot  be  convicted  of  per- 
jury, unless  the  officer  who  administered  the 
oath  had  legal  authority  to  administer  it 
(People  v.  Cohen,  118  Cal.  74.) 

561.  Section  121  of  the  Penal  Code,  which 
provides  that  "it  is  no  defense  to  a  prosecu- 
tion for  perjury  that  the  oath  was  adminis- 
tered or  taken  in  an  irregular  manner,"  has 
reference  to  some  mere  informality  in  the 
substance  of  the  oath  as  administered  be- 
fore the  officer  having  authority  to  adminis- 
ter it,  and  does  not  excuse  the  necessity  of 
an  oath  in  substantial  form  administered  by 
a  person  of  competent  authority.  (People  v. 
Cohen,  118  Cal.  74.) 

562.  Section  125  of  the  Penal  Code,  which 
declares  that  "an  unqualified  statement  of 
that  which  one  does  not  know  to  be  true  Is 
equivalent  to  a  statement  of  that  which  he 
knows  to  be  false/'  is  not  intended  to  de- 
fine the  crime  of  perjury,  but  must  be  read 
in  connection  with  section  118  of  that  code 
defining  the  crime,  and,  so  read,  is  designed 
to  include  cases  where  a  witness  willfully 
testifies  to  matters  of  which  he  knows  that 
he  has  no  knowledge.  The  "willful"  ele- 
ment In  the  testimony  is  as  essential  to  the 
crime  of  perjury  in  the  case  of  an  unquali- 
fied statement  of  that  which  one  does  not 
know  to  be  true  as  in  the  case  of  a  statement 
which  one  knows  to  be  false.  (People  v.  Yon 
Tledeman,  120  Cal.  128.) 

563.  There  can  be  no  willful  crime  of  per- 
jury, where  the  witness  is  honestly  mistaken 
in  his  testimony,  or  the  oath  is  according  to 
the  belief  and  conviction  of  the  witness  as 
to  its  truth;  and  it  seems  that  even  a  reck- 
less disregard  of  truth  by  a  witness,  who 
has  no  belief  that  he  is  swearing  falsely,  is 
not  perjury,  though  his  testimony  is  in  fact 
false,  and  he  would  have  made  it  true  if  he 
had  used  caution.  (People  v.  Yon  Tiede- 
nran,  120  Cal.  12a) 

564.  A  bank  cashier  cannot  be  held  for 
perjury  In  swearing  before  the  bank  commis- 
sioners to  a  statement  of  the  loans  and  dis- 
counts of  the  bank  at  their  face  value,  In  the 
absence  of  a  showing  that  there  was  a  will- 
ful failure  and  refusal  on  his  part  to  exer- 
cise an  honest  judgment,  and  where  there  is 


no  such  showing,  and  it  appears  that  the 
amount  fixed  as  the  value  of  the  loans  and 
discount  was  reached  as  much  in  the  exer- 
cise of  the  judgment  of  the  commissioners 
in  determining  under  the  statements  of  the 
cashier  what  they  believed  to  be  good  assets, 
as  from  any  declarations  of  the  cashier  him- 
self, there  is  no  reasonable  or  probable  cause 
for  holding  him  for  trial,  and,  if  so  held,  Ee 
will  be  discharged  upon  habeas  corpus. 
(Matter  of  Howell,  114  Cal.  250.) 

565.  Before  a  party  can  be  convicted  of 
perjury  in  making  a  false  affidavit,  he  must 
either  use  the  affidavit  for  a  purpose  contem- 
plated by  section  118  of  the  Penal  Code,  or 
deliver  it  to  some  one  for  such  use;  and  an 
indictment  which  merely  shows  that  a  false 
affidavit  made  by  the  defendant  was  used 
by  another  person  on  a  motion  for  a  new 
trial,  without  averring  that  the  defendant 
so  used  it,  or  delivered  It  for  such  use,  or 
that  it  was  delivered  by  defendant  to  an- 
other person  with  the  intent  that  it  be  ut- 
tered or  published  as  true,  does  not  state 
facts  sufficient  to  constitute  the  offense  of 
perjur^.    (People  v.  Bobles,  117  Cal.  681.) 

566.  Under  section  124  of  the  Penal  Code, 
the  crime  of  perjury,  in  making  a  false  oath 
to  a  petition  and  schedules  in  Insolvency,  is 
completed  when,  at  the  instance  of  the  de- 
fendant, the  papers  are  filed  in  court;  and  an 
information  therefor  should  allege  the  fals- 
ity of  the  oath  as  of  that  time.  (People  v. 
Maxwell,  118  Cal.  50.) 

567.  The  false  oath  must  be  material  to 
the  issue,  and  therefore  prejudicial  to  some 
one;  otherwise,  however  willful,  it  cannot  be 
perjury.    (People  v.  Jones,  123  Cal.  299.) 

568.  In  an  action  to  enforce  a  trust  in 
lands  which  were  conveyed  to  the  defendant 
by  a  vendor  without  consideration  as  trustee 
for  certain  vendees,  where  the  trust  was  not 
denied  by  the  defendant,  an  answer  deny- 
ing that  he  acted  as  agent  for  the  vendees, 
and  alleging  that  he  acted  as  the  factor  or 
mediator  of  both  parties,  and  brought  the 
parties  together  and  let  them  do  their  own 
trading,  does  not  state  facts  as  to  the  agency 
which  are  material  to  his  liability  as  trus- 
tee, or  upon  which  perjury  can  be  assigned. 
(People  v.  Jones,  123  Cal.  299.) 

569.  Where  an  indictment  for  perjury  sub- 
stantially alleges  that  the  nature  of  the  issue 
in  an  action  pending  was  such  that  it  be- 
came and  was  material  to  know  whether  or 
not  a  certain  photograph  therein  exhibited 
to  the  defendant,  who  was  called  as  a  wit- 
ness therein,  was  a  photograph  of  a  woman 
who  represented  herself  to  the  defendant  as 
bearing  a  certain  name,  and  that  the  defend- 
ant feloniously  swore  that  it  was  such  pho- 
tograph, it  can  be  said  as  matter  of  law 
that  the  evidence  was  material  to  the  issue. 
(People  v.  Yon  Tledeman,  120  Cal.  128.) 

b.  Indictment  or  Information. 

570.  Under  section  966  of  the  Penal  Code, 
an  information  for  perjury  need  only  con- 
tain a  general  statement  of  the  jurisdiction 
of  the  court  over  the  action  in  which  the 
perjury  was  committed,  and  need  not  set 
forth  the  facts  by  virtue  of  which  the  Juris- 
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diction  exists.    (People  v.  De  Carlo,  124  Gal. 
482.) 

571.  An  information  showing  that  the  tes- 
timony was  given  under  oath  before  a  jus- 
tice of  the  peace  haying  authority  to  admin- 
ister oaths,  in  a  specified  township  in  the 
county  of  the  venue,  in  a  criminal  case  then 
pending  before  him  upon  a  complaint  charg- 
ing the  defendant  with  petit  larceny,  suffi- 
ciently shows  the  jurisdiction  of  the  justice, 
and  need  not  specifically  aver  that  jthe  lar- 
ceny was  committed  within  the  county. 
(People  v.  De  Carlo,  124  Cal.  462.) 

572.  People  v.  Howland  (Incorrectly  re- 
ported as  People  v.  Howard),  111  Cal.  655, 
qualified,  and  declared  to  be  obiter  dictum, 
in  so  far  as  intimating  that  an  information 
for  perjury  must  set  forth  facts  conferring 
jurisdiction.  (People  v.  De  Carlo,  124  Cal. 
462.) 

573.  The  averment  in  the  information  that 
the  false  testimony  given  by  the  defendant 
in  the  criminal  cause  pending  before  the 
justice  of  the  peace  was  "material  to  the 
issues  tendered  in  said  cause,"  is  sufficient 
without  specifying  any  particular  issue  upon 
which  it  was  material,  or  showing  how  the 
false  testimony  was  material.  It  need  only 
be  proved  at  the  trial  that  the  evidence  given 
by  the  defendant  was  in  fact  material  in  de- 
termining the  issue  before  the  justice's  court. 
(People  v.  De  Carlo,  124  Cal.  462.) 

574.  An  indictment  for  perjury  which  con- 
tains no  positive  averment  that  the  defend- 
ant was  sworn,  and  that  the  person  who  ad- 
ministered the  oath  had  authority  therefor, 
is  insufficient;  and  it  is  not  enough  that  that 
fact  may  be  supplied  by  intendment,  or  im- 
plication, or  be  stated  argumentatively,  or 
by  way  of  recital  or  inference  from  the  lan- 
guage of  the  indictment.  (People  v.  Dunlap, 
113  Cal.  72.) 

575.  An  indictment  charging  the  defend- 
ant with  false  swearing  contrary  to  his  oath, 
knowing  the  same  to  be  false,  but  not  stat- 
ing in  the  charging  part  of  the  indictment 
that  he  "willfully  and  contrary  to  such  oath 
stated  as  true  a  material  matter  which  he 
knew  to  be  false,"  is  fatally  defective.  (Peo- 
ple v.  Turner,  122  Cal.  679.) 

576.  A  statement  in  the  concluding  part  of 
the  indictment,  "whereby  he,  the  said"  de- 
fendant, "did  then  and  there,  as  aforesaid, 
willfully,  corruptly,  contrary  to  his  oath,  and 
knowing  his  testimony  to  be  false,  swear 
falsely  and  feloniously,  commit  willful  per- 
jury," is  but  a  mere  conclusion  of  law,  and 
does  not  avail  to  cure  the  defect  in  the  charg- 
ing part  of  the  indictment  (People  v.  Tur- 
ner, 122  Cal.  679.) 

577.  Assuming  that  the  magistrate  may 
competently  direct  a  clerk  or  other  officer  to 
administer  oaths  in  his  presence  for  him,  it 
must  be  specifically  alleged  in  the  indict- 
ment or  information  that  the  oath  was  ad- 
ministered at  the  direction  of  the  magistrate; 
and  an  averment  that  "a  duly  appointed, 
qualified,  and  acting  deputy  county  clerk  of 
the  city  and  county  of  San  Francisco,  an  offi- 
cer authorized  by  law  to  administer  oaths, 
and  to  administer  an  oath  to  said  Louis 
Cohen,"  etc.,  administered  the  same,  Is  but 
the  averment  of  a  legal  conclusion  that,  be- 
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ing  a  deputy  clerk,  the  officer  was  so  author- 
ized, and  is  not  an  averment  that  he  was  so 
authorized  or  directed  by  the  magistrate; 
and  the  indictment  is  insufficient  to  show 
that  any  valid  oath  was  administered  to  the 
defendant.    (People  v.  Cohen,  118  Cal.  74.) 

578.  An  indictment  for  perjury  alleged  to 
have  been  committed  in  a  verified  answer 
averring  that  in  a  negotiation  for  a  sale  of 
land  between  the  plaintiff  and  third  parties, 
he  did  not  act  as  agent  for  such  third  parties 
or  either  of  them,  which  shows  that  no  mate- 
rial issue  was  tendered  by  the  complaint  as 
to  such  agency,  there  being  no  direct  allega- 
tion, but  only  a  recital  of  agency  in  the  com- 
plaint, or  in  the  indictment,  which  recited 
the  allegations  of  the  complaint,  is  insuffi- 
cient.   (People  v.  Jones,  123  Cal.  299.1 


c.  Evidence  and    Instructions;    Questioning 
Authority  of  Officer  Administering  Oath. 

Presumption  of  continuance  of  title  can- 
not overcome  presumption  of  innocence. 
See  ante,  75. 

579.  Under  section  1968  of  the  Code  of 
Civil  Procedure,  requiring  as  indispensable 
evidence  to  a  conviction  of  perjury  the  testi- 
mony of  two  witnesses,  or  of  one  witness 
and  corroborating  circumstances,  an  insol- 
vent debtor,  accused  of  perjury  in  falsely 
swearing  to  a  schedule  of  assets  which  omit- 
ted a  particular  promissory  note,  cannot  be 
convicted  upon  mere  evidence  of  his  owner- 
ship of  the  note  some  months  prior  to  the 
filing  of  his  petition  in  insolvency,  of  his  sub- 
sequent possession  thereof,  and  of  his  ad- 
mission to  sundry  persons  that  he  had  money 
or  resources  with  which  to  pay  his  debts. 
(People  v.  Maxwell,  118  Cal.  50.) 

580.  Upon  the  trial  of  a  person  accused  of 
perjury  in  falsely  swearing  that  he  was  the 
owner  of  certain  real  property,  evidence  trac- 
ing the  record  title  to  such  property  into  an- 
other more  than  a  year  before  the  date  of 
the  alleged  perjury,  without  further  proof  to 
show  who  was  its  owner  or  in  possession  of 
it  at  that  date,  and  without  even  negative 
evidence  to  show  that  the  title  had  not  been 
conveyed  to  the  defendant,  is  insufficient  to 
sustain  a  conviction.  (People  v.  Strassman, 
112  Cal.  683.) 

581.  Where  the  defendant  is  charged  with 
perjury  in  qualifying  as  surety  upon  the  bail 
bond  of  a  person  held  to  answer  upon  a 
charge  of  grand  larceny,  and  the  bail  bond 
recites  that  such  person  had  been  committed 
for  grand  larceny,  but  the  proof  shows  that 
such  person  had  in  fact  been  arrested,  ex- 
amined, and  held  to  answer  upon  a  charge 
of  robbery,  the  variance  is  fatal,  and  there 
was  no  justification  in  law  or  in  fact  for  the 
release  of  such  person  from  custody  under 
such  bail  bond;  nor  was  the  affidavit  quali- 
fying to  such  bond  made  in  the  course  of 
any  authorized  proceeding  or  investigation, 
nor  connected  with  any  matter  in  respect  of 
which  perjury  could  be  committed.  (People 
v.  Strassman,  112  Cal.  683.) 

582.  The  election  and  qualification  of  the 
justice  of  the  peace,  and  his  authority  to 
hear  the  complaint  before  him,  is  sufficiently 
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shown  by  proof  of  his  certificate  of  election, 
which  carries  with  it  the  presumption  that 
he  had  complied  with  the  law,  and  was  en- 
titled to  hold  the  office  and  discharge  its  du- 
ties. The  validity  of  his  election,  or  his  right 
to  hold  the  office,  cannot  be  called  in  ques- 
tion upon  the  trial  of  a  charge  of  perjury 
alleged  to  have  been  committed  before  him. 
(People  v.  De  Carlo,  124  Cal.  462.) 

583.  Whether  the  justice  had  authority  to 
administer  the  oath  in  the  criminal  case  then 
pending  before  him,  upon  a  charge  of  lar- 
ceny committed  within  the  county,  is  mat- 
ter of  fact  to  be  established  by  the  people  at 
the  trial.    (People  v.  De  Carlo,  124  Cal.  462.) 

584.  An  instruction  which  based  criminal- 
ity solely  upon  the  distinction  as  to  the 
method  of  the  testimony  as  being  qualified 
by  the  belief  of  the  witness,  or  unqualified 
in  form  of  statement,  and  charged  in  effect, 
that  if  the  defendant  unqualifiedly  stated 
falsely  that  the  picture  referred  to  by  him 
was  the  picture  of  the  woman  in  question, 
instead  of  saying  that  he  thought  so,  or  be- 
lieved it  to  be  so,  when  he  did  know  that  it 
was,  he  committed  the  crime  of  perjury, 
thereby  eliminating  the  question  of  criminal 
intent  wholly  from  a  statement  made  in  the 
unqualified  form,  is  prejudicially  erroneous. 
(People  v.  Von  Tiedeman,  120  Cal.  128.) 


26.  Poison,  Administering. 

585.  Upon  the  trial  of  a  defendant  charged 
with  an  attempt  to  kill  a  person  named  by 
the  administration  of  poison,  consisting  of 
strychnia,  the  evidence  of  which  was  circum- 
stantial, evidence  of  collateral  facts,  tending 
to  connect  the  defendant  with  other  events 
and  offenses  of  a  different  character  and  In 
relation  to  other  persons,  occurring  some 
time  previous  to  the  offense  charged,  which 
did  not  in  any  appreciable  degree  tend  to 
show  a  motive  for  the  attempted  murder,  Is 
Inadmissible.    (People  v.  Cuff,  122  Cal.  589.) 

586.  It  may  be  proved  that  chloroform  was 
purchased  by  the  defendant,  and  was  In  his 
possession  when  arrested,  as  tending  to 
show  to  some  degree  his  intention  toward 
the  person  to  whom  poison  was  admin- 
istered.   (People  v.  Cuff,  122  Cal.  580.) 

587.  Conversations  had  with  the  defend- 
ant by  a  witness,  in  which  he  gave  false 
reasons  for  being  in  the  place  where  the 
poison  was  administered,  on  the  day  of  its 
administration,  are  relevant  and  competent 
evidence  for  the  prosecution.  (People  v. 
Cuff,  122  Cal.  589.) 

588.  Evidence  that  the  defendant  was  an 
unsuccessful  rival  of  the  person  poisoned, 
and  a  persistent  suitor  for  the  hand  of  a 
young  lady  to  whom  the  person  poisoned 
was  engaged  to  be  married,  and  that  that 
person  had  seen  one  who  resembled  the  de- 
fendant in  company  with  her  and  another 
young  lady  prior  to  the  date  of  the  poison- 
ing, is  admissible  as  tending  to  show  a  mo- 
tive for  the  alleged  crime.  (People  v.  Cuff, 
122  Cal.  589.) 

589.  The  rivalry  of  the  suitor  should  only 
be  shown  generally;  and  it  was  not  admis- 
sible to  prove  reprehensible  details  of  the  de- 


fendant's  courtship.    (People    v.    Cuff,    122 
Cal.  589.) 

590.  After  proof  by  the  prosecution  of  the 
purchase  of  strychnia  by  the  defendant,  and 
his  possession  of  it  when  arrested  for  the 
crime  of  administering  It  with  intent  to 
kill,  it  is  error  to  exclude  rebutting  evidence 
tending  to  show  that  defendant  was  a  farm- 
er, and  that  the  farmers  generally  in  the 
neighborhood  where  he  resided  purchased 
strychnia,  and  had  it  in  their  possession  for 
the  purpose  of  poisoning  "varmints."  (Peo- 
ple v.  Cuff,  122  Cal.  589.) 

591.  An  information  charging  an  attempt 
to  kill  by  administering  poison  does  not 
charge  two  offenses,  and  a  false  date  in- 
serted therein  is  not  fatal  to  the  informa- 
tion. Such  date  should  be  corrected,  but 
the  failure  to  correct  it  is  immaterial  where 
the  pleader  charged  the  offense  to  have  been 
committed  in  the  proper  year,  and  prior  to 
the  filing  of  the  information.  (People  v. 
Cuff,  122  Cal.  589.) 

27.  Prostitution,  Letting  Houses  for. 

592.  Under  section  816  of  the  Penal  Code, 
every  person  who  lets  any  apartment  or 
tenement,  knowing  that  it  is  to  be  used  for 
the  purpose  of  assignation  or  prostitution, 
is  guilty  of  a  misdemeanor.  (Chateau  v. 
Singla,  114  Cal.  91.) 

28.  Rape. 

a.  What  Constitutes. 

Intercourse  with  girl  under  age  with  her 
consent    See  post,  626,  627. 

593.  A  girl  under  the  age  of  lawful  con- 
sent is  incapable  in  law  of  consenting  to  an 
assault  committed  with  the  intent  to  have 
sexual  intercourse,  and  whether  she  in  fact 
consents  to  or  resists  such  assault  is  im- 
material.   (People  v.  Lourintz,  114  Cal.  628.) 

594.  One  who  has  carnal  intercourse  with 
a  young  girl,  who  is  in  fact  under  the  age 
of  consent,  does  so  at  his  peril,  regardless 
of  whether  he  believed,  or  had  reason  to 
believe,  that  she  was  over  the  age  of  four- 
teen years;  and,  upon  the  trial  of  such  a 
one  for  the  crime  of  rape,  it  is  proper  to  re- 
fuse an  instruction  that,  if  the  defendant 
had  reason  to  believe,  and  did  believe,  that 
she  was  over  the  age  of  fourteen  years,  then 
there  was  an  absence  of  the  necessary  in- 
tent to  constitute  a  crime,  and  that  he 
should  be  acquitted.  (People  v.  Rats,  115 
CaL  132.) 

595.  Under  the  second  subdivision  of  sec- 
tion 261  of  the  Penal  Code,  the  act  of  sexual 
intercourse  with  a  female  not  the  wife  of 
the  perpetrator,  where  she  is  incapable, 
through  lunacy,  or  any  other  unsoundness 
of  mind,  whether  temporary  or  permanent, 
of  giving  legal  consent,  constitutes  the  crime 
of  rape;  and  in  this  species  of  rape,  neither 
force  upon  the  part  of  the  man,  nor  re- 
sistance upon  the  part  of  the  woman  forms 
an  element  of  the  crime,  nor  will  apparent 
consent  avail  any  more  than  in  case  of  a 
child  incapable  by  law  of  giving  legal  con- 
sent.   (People  v.  Griffin,  117  CaL  583.) 
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596.  Legal  consent  presupposes  an  in- 
telligence capable  of  understanding  the  act, 
its  nature,  and  probable  consequences,  and 
this  degree  of  intelligence  may  or  may  not 
exist  with  an  impaired  and  weakened  in- 
tellect; and  whether  a  woman  of  impaired 
intellect  possessed  mental  capacity  suffi- 
cient to  give  legal  consent,  mtiBt,  saving  in 
exceptional  cases,  remain  a  question  of  fact 
for  the  Jury-    (People  v.  Griffin,  117  Cal.  583.) 

597.  Where  the  female  with  whom  the 
act  of  sexual  intercourse  was  perpetrated 
was,  in  fact,  so  mentally  unsound  as  to  be  in- 
capable of  giving  legal  consent,  the  person 
committing  such  act  does  so  at  his  peril,  and 
an  illegal  motive  being  present,  that  illegal 
motive  becomes  a  criminal  intent  when  the 
facts,  at  peril  of  which  he  acts,  are  shown 
to  exist,  and  it  is  no  excuse  for  the  crime 
that  the  defendant  did  not  know,  or  have 
reason  to  believe,  the  incapacity  for  legal 
consent.     (People  v.  Griffin,  117  Cal.  583.) 


b.  Information. 

586.  An  information  against  a  defendant 
accused  of  rape  committed  upon  a  girl  un- 
der fourteen  years  of  age  is  sufficient  where 
the  offense  is  charged  substantially  in  the 
language  of  the  statute;  nor  is  it  necessary 
in  such  case  to  allege  force  by  the  defendant 
and  want  of  consent  of  the  child,  these  be- 
ing immaterial  factors  in  the  offense,  and 
not  required  to  be  proved.  (People  v.  Ran- 
god,  112  Cal.  660.) 

c.  Evidence. 

A.  Proof  of  Corpus  Delicti;  Admissions  of 

Defendant 

599.  TTpon  the  trial  of  a  defendant  charged 
with  the  crime  of  rape  committed  upon  a 
girl  under  the  age  of  consent,  evidence  that 
she  was  pregnant  before  the  age  of  consent, 
though  not  in  any  manner  connecting  the  de- 
fendant with  the  pregnancy,  is  sufficient 
proof  of  the  corpus  delicti  to  authorize  the 
reception  of  evidence  as  to  the  admissions 
of  the  defendant  made  after  his  arrest  and 
before  his  examination.  (People  v.  Tarbox, 
115  Cal.  57.) 


B.  Failure  to  Make  Outcry* 

Instruction  as  to  failure  to  make  outcry. 
See  poet,  627. 

600.  The  failure  of  the  female  to  make  out- 
cry, though  ordinarily  tending  strongly  to 
discredit  her  charges,  is  not  conclusive;  and 
it  is  a  question  of  fact  whether  the  Inference 
of  consent  to  be  drawn  from  her  silence 
was  repelled  by  other  circumstances.  (Peo- 
ple v.  Kuches,  120  Cal.  566.) 

601.  Though  the  fact  that  the  assault  was 
committed  at  a  place  and  time  when  inter- 
ruption and  discovery  must  probably  have 
followed  any  considerable  resistance  on  the 
part  of  the  female  is  a  strong  circumstance 
tending  to  exonerate  the  defendant  of  the 
forcible  Intent  charged,  yet  the  deduction 


therefrom  is  one  of  fact  to  be  determined 
by  the  Jury,  in  view  of  all  the  evidence  be- 
fore it;  and  the  appellate  court  cannot  say 
that  they  were  bound  to  allow  it  greater 
weight  than  they  did.  (People  v.  Kuches, 
120  Cal.  566.) 


C.  Other  Immoral  Acts:    of  Reputation  of 

Prosecutrix. 

602.  Upon  the  trial  of  a  person  charged 
with  rape,  evidence  is  admissible  to  show 
that  the  prosecutrix,  previous  to  the  time  of 
the  alleged  commission  of  the  offense 
charged,  had  consented  to  the  having  of 
sexual  intercourse  with  other  men.  (Peo- 
ple v.  Shea,  125  Cal.  151.) 

603.  Evidence  of  other  acts  of  intercourse 
of  the  defendant  with  the  prosecuting  wit- 
ness, besides  the  specific  one  charged,  is 
harmless  if  erroneous,  where  the  materially 
objectionable  features  of  the  evidence  were 
not  objected  to  or  any  exception  reserved 
by  the  defendant,  and  where  further  evi- 
dence of  a  similar  nature  was  stopped  by 
the  judge  in  a  manner  indicating  to  the 
jury  that  it  should  consider  only  the  act 
charged,  and  where  it  further  appears  that 
the  other  evidence  in  the  case  was  clearly 
sufficient  to  establish  the  act  charged.  (Peo- 
ple v.  Rangod,  112  Cal.  669.) 

604.  A  witness  who  has  testified  on  his 
direct  examination  only  as  to  his  personal 
acquaintance  and  relations  with  the  prose- 
cutrix, cannot  properly  be  asked  on  cross- 
examination  whether  he  had  ever  known  of 
any  improper  conduct  on  her  part;  but  if 
no  objection  to  the  question  is  presented  on 
that  ground,  an  answer  of  the  witness 
merely  reiterating  a  previous  statement  that 
he  never  had  any  improper  relations  with 
her,  cannot  harm  the  defendant,  and  the  al- 
lowance of  the  question  is  not  ground  of 
reversal.    (People  v.  Godwin,  123  Cal.  374.) 

605.  Evidence  that  the  prosecutrix  com- 
monly indulged  in  Indecency  of  speech  is 
not  admissible  to  illustrate  the  question 
whether  she  resisted  defendant;  it  not  ap- 
pearing that  such  conversation  accompanied 
or  invited  lewdness  of  behavior.  (People  v. 
Kuches,  120  Cal.  566.) 

606.  If  defendant  produces  evidence  of  in- 
decent conduct  of  the  prosecutrix  with  other 
men,  the  prosecution  may  in  rebuttal  sub- 
mit evidence  of  her  general  good  reputation 
for  chastity.  (People  v.  Kuches,  120  Cal. 
566.) 

607.  People  v.  Benson,  6  Cal.  221,  affirmed, 
as  having  evidenced  the  law  of  this  state 
for  many  years,  and  as  being  supported  by 
respectable  authority,  though  the  weight  of 
authority  may  be  to  the  contrary-  (People 
v.  Shea,  125  Cal.  151.) 


D.  Complaint  by  Prosecuting  Witness. 

608.  It  is  competent  and  admissible  for 
the  mother  of  the  prosecuting  witness  to 
testify  that  the  latter  made  complaint  to 
her  immediately  on  reaching  home,  that  the 
mother  then  examined  her  condition,   and 
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what  was  the  result  of  such  examination. 
(People  v.  Baldwin,  117  Cal.  244.) 

009.  Upon  a  trial  for  an  attempt  to  commit 
rape,  the  prosecution  may  prove  that  the 
Injured  party  made  complaint  of  the  Injury 
while  it  was  recent;  and  the  testimony  of 
the  child's  mother  that  the  child  complained 
to  her  about  the  injuries  she  had  received 
from  the  defendant,  shortly  after  the  date 
of 'the  alleged  offense,  is  admissible.  (Peo- 
ple v.  Barney,  114  Cal.  554.) 

610.  Upon  the  trial  of  a  defendant  accused 
of  the  crime  of  rape,  the  fact  of  early  com- 
plaint by  the  prosecutrix  is  independent  and 
original  evidence,  admissible  in  corrobora- 
tion of  her  testimony;  but  the  complaint  it- 
self forms  no  part  of  the  res  gestae,  and 
its  contents  are  objectionable  hearsay;  and 
to  permit  the  prosecutrix  or  any  other  wit- 
ness to  testify  to  the  contents  of  the  com- 
plaint, against  the  objection  of  the  defend- 
ant, is  highly  prejudicial  error.  (People  v. 
Lambert,  120  Cal.  170.) 

011.  To  take  the  fact  of  complaint  of  the 
prosecutrix  out  of  the  category  of  inadmis- 
sible evidence,  the  complaint  must  be  made 
at  the  earliest  practicable  moment  after  the 
alleged  offense,  or  the  delay  must  be  sat- 
isfactorily excused  or  justified;  and  evidence 
of  a  complaint  long  delayed,  where  the  de- 
lay in  making  it  is  not  satisfactorily  ex- 
plained, is  inadmissible,  and  an  instruction 
based  on  such  inadmissible  evidence  is  er- 
roneous.   (People  v.  Lambert,  120  Cal.  170.) 


E.  Age  or  Mental  Condition  of  Prosecutrix. 

Entry  in  family  Bible  not  admissible  to 
prove  age  of  child.    See  Evidence,  12. 

612.  Upon  the  trial  of  a  person  charged 
with  the  crime  of  rape,  committed  by  having 
carnal  intercourse  with  a  young  girl  under 
the  age  of  fourteen,  the  testimony  of  the 
girl  as  to  her  age  is  admissible;  and  the 
fact  that  her  knowledge  of  her  age  was 
derived  from  statements  of  her  parents,  or 
from  family  repute,  does  not  render  her 
evidence  inadmissible.  (People  v.  Ratz.  115 
Cal.  132.) 

(513.  Where  the  evidence  shows  that  the 
act  of  sexual  intercourse  complained  of  was 
with  a  feeble-minded  girl  eighteen  years  of 
age,  and  that  she  was  feeble-minded  from 
early  childhood  and  was  an  inmate  of  the 
state  home  for  the  feeble-minded  at  the 
time  of  trial,  and  was  then  feeble-minded, 
the  evidence  is  sufficient  to  warrant  the 
finding  of  the  jury  that  the  girl,  by  reason 
of  mental  unsoundness,  was  incapable  of 
giving  legal  consent  at  the  time  of  the  act 
complained  of.  (People  v.  Griffin,  117  Oal. 
583.) 

014.  Where  the  mental  infirmity  of  the  fe- 
male sought  to  be  shown  by  the  people  was 
one  of  long  standing,  evidence  of  its  past, 
present,  and  continued  existence  is  admis- 
sible as  bearing  upon  her  state  of  mind  at 
the  time  of  the  occurrence  of  the  act  com- 
plained of,  and  where  she  was  shown  to 
have  been  feeble-minded  from  infancy,  tes- 
timony of  the  medical  superintendent  of 
the  state  home  for  the  feeble-minded  that 


she  was  at  the  time  of  trial,  six  months 
after  the  alleged  offense,  an  Inmate  of  that 
institution,  and  was  then  feeble-minded,  is 
admissible,  as  throwing  light  upon  her  con- 
dition at  the  time  of  the  offense.  (People  v. 
Griftln,  117  Cal.  583.) 


F.  Health  or  Appearance  of  Child;  Physical 

Injuries. 

015.  It  is  proper  for  the  prosecution  to 
ask  the  child's  mother  as  to  what  was  the 
general  health  and  appearance  of  the  child 
for  two  or  three  months  before  the  alleged 
offense;  and  if  the  answer  is  favorable  to 
the  defendant  it  could  not  have  operated 
to  his  prejudice.  (People  v.  Barney,  114  Cal. 
554.) 

010.  An  adult  female  who  knows  what 
the  hymen  is  can  testify  to  the  absence  of 
it  from  the  child  when  she  examined  her 
shortly  after  the  alleged  offense;  and  it  is 
not  necessary  that  the  witness  should  be  a 
physician,  or  a  skilled  physiologist,  to  render 
her  testimony  on  that  subject  admissible. 
(People  v.  Barney,  114  Cal.  554.) 

017.  Upon  the  trial  of  a  defendant  'accused 
of  the  crime  of  rape,  alleged  to  have  been 
committed  upon  a  young  girl,  where  the 
defendant  in  his  testimony  has  positively 
denied  the  act  charged,  it  is  prejudicial  error 
to  refuse  to  allow  defendant  to  introduce 
the  testimony  of  a  physician  to  sustain  the 
testimony  of  the  defendant,  and  in  re- 
buttal of  the  testimony  for  the  prosecution, 
by  showing  that  it  would  have  been 
physically  impossible  for  a  man  to  commit 
the  act  complained  of,  or  to  produce  the  con- 
ditions found  on  the  person  of  the  girl,  in 
the  manner  and  under  the  circumstances  de- 
scribed by  her  in  her  testimony,  and  that  the 
child's  condition  might  have  been  produced 
by  disease  or  other  means  than  those  tes- 
tified to  by  her;  and  such  testimony  being 
competent  to  discredit  the  testimony  for 
the  prosecution,  its  rejection  is  not  rendered 
harmless  by  the  conviction  of  the  defendant 
of  the  lesser  offense  of  assault  with  intent 
to  commit  rape.  (People  v.  Baldwin,  117 
Cal.  244.) 

Testimony  of  mother  as  to  result  of  an  ex- 
amination by  her.    See  ante,  608. 


(J.  Cross-Examination;  Impeachment  of  Wit- 
ness. 
i 

Improper  cross-examination  is  waived  by 
failure  to  object.    See  ante,  004. 

Defendant  cannot  be  cross-examined  as 
to  communications  to  his  wife.  See  Privi- 
leged Communications. 

018.  It  is  error  to  restrict  the  defendant's 
right  of  cross-examination  of  the  witnesses 
for  the  prosecution  in  reference  to  the  cir- 
cumstances of  the  alleged  offense,  and  the 
examination  made  of  the  person  of  the 
girl  by  her  mother  previous  to  the  occasion 
testified  to;  and  it  is  the  duty  of  the  court, 
in  a  case  of  this  character,  to  allow  the 
widest  latitude  compatible  with  the  rules 
of  evidence  to  the  defendant  in  cross-exam- 
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illation  of  the  witnesses  for  the  prosecution. 
(People  v.  Baldwin,  117  Cal.  244.) 

619.  Where  the  announced  theory  of  the 
defense  was  that  the  charge  of  rape  com- 
mitted by  the  defendant  upon  his  daughter, 
the  prosecutrix,  was  a  made-up  story  by 
the  prosecutrix  for  the  purpose  of  getting 
away  from  her  father's  control,  a  question 
asked  her  upon  cross-examination  whether 
she  did  not,  at  a  time  and  place  specified, 
in  a  conversation  with  a  brother  named,  tell 
him  that  she  and  another  brother  and  her 
married  sister,  each  named,  were  putting  up 
jobs  on  her  father  to  get  him  into  San  Quen- 
tin,  so  she  could  go  and  live  with  her  sister, 
sufficiently  lays  the  foundation  for  impeach- 
ment, and  is  admissible  for  that  purpose. 
(People  v.  Lambert,  120  Cal.  170.) 

H.  Sufficiency  of,  to  Support  Verdict. 

620.  Evidence  merely  showing  a  possible 
opportunity  for  the  commission  of  the  of- 
fense, but  not  excluding  reasonable  op- 
portunity for  its  commission  by  another,  is 
Insufficient  to  sustain  a  conviction.  (People 
v.  Tarbox,  115  Cal.  57.) 

621.  The  public  statement  of  the  prose- 
cutrix as  to  the  guilt  of  the  defendant,  and 
the  corroborating  fact  that  the  defendant 
was  seen  coming  from  her  room  at  an  un- 
seemly hour,  are  sufficient  to  sustain  a  ver- 
dict against  the  defendant.  (People  v.  Ran- 
«od,  112  Cal.  669.)  m      m 

622.  The  evidence  of  the  prosecutrix  alone 
may  be  sufficient  to  support  a  verdict  of 
guilty  of  an  assault  with  intent  to  commit 
rape;  and  when  her  evidence  is  corroborated 
by  the  testimony  of  another  witness,  the  ver- 
dict will  not  be  disturbed,  except  under  very 
exceptional  circumstances,  the  credibility  of 
the  witnesses  being  essentially  a  matter  for 
the  jury  to  pass  upon.    (People  v.  Gomez, 

118  Cal.  326.) 

623.  Upon  the  trial  of  a  defendant  accused 
of  rape,  if  the  evidence  of  the  prosecuting 
witness  Is  sufficient  to  support  the  verdict, 
the  truth  or  falsity  of  her  evidence  is  mat- 
ter for  the  Jury,  and  a  verdict  of  conviction 
will  not  be  disturbed,  notwithstanding  con- 
flicting evidence  for  the  defendant,  and  not- 
withstanding the  circumstances  and  condi- 
tions forming  part  of  the  res  gestae  of  the 
offense  are  unusual,  and  not  entirely  con- 
vincing.    (People  v.  Logan,  123  Cal.  414.) 

624.  Where  the  testimony  of  the  prose- 
cutrix and  of  the  defendant  is  conflicting  as 
to  whether  the  crime  of  rape  was  con- 
summated or  only  attempted,  and  the  cir- 
cumstances shown  by  the  testimony  of  the 
medical  experts  tended  to  show  that  there 
was  not  a  complete  sexual  act,  but  they  are 
all  so  far  consistent  with  the  evidence  of 
the  prosecutrix  that  enough  may  have  been 
done  to  constitute  the  crime  of  rape,  a  ver- 
dict of  conviction  of  that  crime  will  not  be 
disturbed  upon  appeal  for  insufficiency  of 
the  evidence.    (People  v.  Lee,  119  Cal.  84.) 

I.  Error  in  Admission,  Curing  of. 

625.  Upon  the  trial  of  a  defendant  charged 
with  the  crime  of  an  attempt  to  commit  rape 


upon  a  female  child  of  the  age  of  about 
seven  years,  any  error  in  admitting  the  tes- 
timony of  the  child  is  cured  by  ordering  all 
of  her  evidence  stricken  out,  and  instructing 
the  jury  to  totally  disregard  it.  (People  v. 
Barney,  114  Cal.  554.) 

Error  in  admission,  what  waives  or  cures. 
See  ante.  603,  604. 


d.  Instructions. 

Instruction  as  to  effect  of  defendant's  be- 
lief that  the  female  was  over  the  age  of  con- 
sent, when  properly  refused.    See  ante,  594. 

626.  Where  the  prosecutrix  was  a  girl  un- 
der the  age  of  consent,  and  whatever  oc- 
curred took  place  with  her  entire  willing- 
ness, the  offense  of  simple  assault  is  not  in 
the  case,  the  element  of  force  being  want- 
ing; and,  upon  a  charge  of  an  assault  with 
intent  to  commit  rape,  it  is  proper  for  the 
court  to  instruct  the  jury  that  their  ver- 
dict should  be  either  guilty  of  the  offense 
charged,  or  not  guilty.  (People  v.  Gomez, 
118  Cal.  326.) . 

627.  Upon  the  trial  of  a  defendant  charged 
with  the  crime  of  rape,  committed  upon  a 
girl  under  fourteen  years  of  age,  it  is  proper 
to  refuse  to  instruct  the  jury,  upon  request 
of  the  defendant,  that  the  facts  that  the 
prosecutrix  made  no  outcry  and  no  im- 
mediate disclosure,  and  that  there  was  but 
little  indication  of  violence  to  her  person, 
"are  proper  to  be  taken  into  consideration 
by  the  jury,  as  throwing  doubt  upon  the 
assumption  that  the  act  was  committed  at 
all,"  the  consent  of  the  girl  being  immaterial, 
as  affecting  the  guilt  of  the  defendant,  and 
the  undisputed  facts  being  such  as  to  show 
that  there  was  no  probative  force  in  the  al- 
leged facts,  and  the  instruction  being  a  clear 
invasion  of  the  province  of  the  jury,  and  in- 
volving an  assumption  that  certain  con- 
troverted facts  had  been  established  by  the 
evidence.    (People  v.  Lee,  119  Cal.  84.) 

628.  It  is  proper  to  refuse  an  instruction 
requested  by  the  defendant,  which  states  no 
rule  of  law,  but  comments  upon  facts,  and  is 
simply  argumentative  as  to  the  uncertain- 
ties and  dangers  attending  cases  of  rape  as 
a  class,  in  consequence  of  which  conviction 
will  sometimes  be  wrongly  had,  and  some- 
times the  guilty  will  go  free.  (People  v. 
Barney,  114  Cal.  554.) 

629.  It  is  a  clear  transgression  of  the  con- 
stitutional inhibition  against  charging  juries 
on  questions  of  fact,  for  the  court  to  in- 
struct the  jury  that  If  they  were  satisfied 
that  an  attempt  to  commit  rape  was  ever 
made,  it  must  as  well  satisfy  them  that  it 
was  accomplished,  and  that  in  his  opinion 
upon  the  evidence  there  could  be  no  convic- 
tion of  an  attempt.  (People  v.  Baldwin,  117 
Cal.  244.) 

630.  Where  no  question  was  made  at  the 
trial  of  the  fact  that  the  prosecuting  wit- 
ness was  under  the  age  of  ten  years,  it  is 
not  Improper  for  the  judge  to  assume  the 
fact  in  his  Instructions  to  the  jury.  (People 
v.  Baldwin,  117  Cal.  244.) 

631.  An  Instruction  that  "any  penetration," 
however  slight,  is  sufficient  in  a  case  of  rape, 
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is  not  misleading  for  omission  of  the  word 
"sexual,"  where  the  Instructions,  taken  as 
a  whole,  clearly  disclosed  to  the  Jury  that  it 
was  sexual  penetration  only  that  was  re- 
ferred to.  (People  v.  Rangod,  112  Cal.  669.) 
632.  The  failure  of  the  court  in  its  instruc- 
tions to  caution  the  jury  as  to  the  danger 
of  convicting  the  accused  upon  the  sole 
testimony  of  the  prosecutrix  would  not  con- 
stitute reversible  error  in  any  case,  with- 
out request  of  the  defendant  therefor;  but 
such  an  instruction  is  not  proper  where  the 
testimony  of  the  prosecutrix  is  corroborated 
by  other  evidence,  and  the  court,  in  such 
case,  should  go  no  further  than  to  intimate 
to  the  Jury  that  the  testimony  of  the  prose- 
cuting witness  should  be  carefully  scanned 
(People  v.  Rangod,  112  Cal.  669.) 

63a  Where  the  court  had  stricken  out  the 
direct  testimony  of  the  mother  of  the  child 
as  far  as  it  connected  the  defendant  with 
the  offense,  an  Instruction  requested  by  the 
defendant  to  disregard  that  portion  of  her 
testimony  which  so  connected  the  defendant 
is  properly  amended  by  inserting  the  word 
direct'  before  the  word  "testimony" 
(People  v.  Barney,  114  Cal.  554.) 

634.  Upon  the  trial  of  a  defendant  accused 
of  an  attempt  to  commit  rape,  an  instruc- 
tion that  the  Jury  could  render  but  one  of 
two  verdicts,  guilty  or  not  guilty,  and  if 
they  found  him  guilty,  It  would  l>e  of  an  at- 
tempt to  commit  rape,  is  not  erroneous  for 
not  totting  the  Jury  that  they  might  find 
the  defendant  guilty  of  a  simple  assault 
where  it  clearly  appears  from  the  evidence 
that  the  defendant  was  either  guilty  of  the 
offense  charged,  or  not  at  all,  and  where  the 
defendant  did  not  request  the  court  to 
charge  the  Jury  specifically  as  to  the  lesser 

^D??„  *£  f 'S??  a8SauK-    ^People   v.  Bar- 
ney, 114  Cal.  554.) 

2a  Receiving  Stolen  Goods. 

635.  Whether  the  defendant  knew  that 
the  goods  were  stole*  is  to  be  determined 
by  all  of  the  facts  of  the  case,  and  he  need 
not  have  heard  the  facts  from  eyewitnesses. 
He  is  required  to  use  the  circumspection 
usual  with  persons  taking  goods  by  pur- 
chase, especially  when  buying  at  greatly 
depreciated  rates;  and  that  which  a  man  in 
the  defendant's  position  ought  to  have  sus- 
pected he  must  be  regarded  as  having  sus- 
pected so  far  as  was  necessary  to  put  him 
on  his  guard  and  on  his  inquiries.  Guilty 
knowledge  may  be  inferred  from  inadequacy 
of  price,  irresponsibility  of  the  vendor  or 
depositor,  and  other  suspicious  circum- 
stances.   (People  v.  Clausen,  120  Cal.  381 ) 

636.  The  testimony  of  the  thief,  as  an  ac- 
complice, that  the  defendant  accused  of  re- 
ceiving stolen  goods  knew  at  the  time  he 
purchased  the  goods  that  they  were  stolen, 
is  sufficiently  corroborated  by  circumstances 
tending,  independently  of  his  testimony,  to 
show  such  guilty  knowledge,  such  as  the 
making  of  an  insufllcient  description  of  them 
in  his  entry-book,  in  violation  of  an  ordi- 
nance requiring  a  true  and  accurate  descrip- 
tion of  each  article  purchased  to  be  kept 


for  the  inspection  of  the  police,  a  false  state- 
ment to  the  officers  taking  the  goods  that  he 
had  no  recollection  of  before  seeing  the  man 
from  whom  he  had  purchased  them,  whereas 
he  had  a  few  days  before  purchased  other 
articles  from  him,  and  the  paying  to  him  of 
only  two  dollars  and  a  half  for  property 
worth  between  fifty  and  sixty  dollars.  (Peo- 
ple v.  Clausen,  120  Cal.  381.) 

637.  The  testimony  of  the  owner  of  the 
property  that  it  was  stolen  from  his  room, 
and  of  the  one  who  sold  the  property  to  the 
defendant  that  he  was  the  one  who  stole 
it  from  the  owner,  would  sustain  a  verdict 
for  the  larceny,  and  is  sufficient  to  show 
that  the  property  received  by  the  defendant 
had  in  fact  been  stolen.  (People  v.  Clausen, 
120  Cal.  381.) 

638.  The  averment  in  the  information  of 
the  name  of  the  person  who  stole  the  goods 
received  by  the  defendant  is  unnecessary  and 
immaterial;  and  the  fact  that  the  informa- 
tion alleged  the  property  to  have  been  stolen 
by  one  Mervin,  while  the  evidence  showed 
the  name  of  the  thief  to  be  Marvin,  did  not, 
within  the  doctrine  of  idem  sonans,  con- 
stitute a  variance.  (People  v.  Clausen,  120 
Cal.  381.) 

639.  The  entry  of  the  description  of  the 
goods  purchased  by  the  defendant  in  his 
book,  in  accordance  with  the  requirements 
of  an  ordinance,  is  a  part  of  the  res  gestae, 
and  a  fact  which  the  Jury  have  a  right  to* 
consider;  and  the  charge  of  the  court  that 
the  Jury  could  regard  the  fact  that  he  had 
failed  to  make  the  entry,  as  required  by  the 
ordinance,  as  tending  to  show  guilty  knowl- 
edge, waa  proper.  (People  v.  Clausen,  120 
Cal.  361.) 


30.  Resisting  Officer. 

640.  An  information  charging  that  the  de- 
fendant at  a  time  and  place  specified,  did 
willfully,  unlawfully,  and  feloniously  resist 
delay,  and  obstruct  a  public  officer  who  was 
then  and  there  a  duly  appointed,  qualified, 
and  acting  deputy  sheriff,  in  the  discharge 
and  attempted  discharge  of  his  duty,  aa 
such  public  officer,  in  arresting  the  defend- 
ant, who  was  then  and  there  willfully  and 
unlawfully  disturbing  the  peace,  sufficiently 
states  an  offense  under  section  148  of  the 
Penal  Code,  an<J  it  is  not  necessary  to  set 
out  the  means  or  manner  of  the  obstruc- 
tion, resistance,  or  delay,  which  are  mere 
matters  of  evidence;  nor  is  it  necessary  to 
set  out  the  acts  done  by  the  defendant  which 
constituted  the  offense  of  disturbing  the 
peace.    (People  v.  Hunt  120  CaL  281.) 


31.  Robbery, 
a.  What  Constitutes. 

641.  Although  the  statute  defines  robbery 
to  be  the  felonious  taking  of  personal  prop- 
erty in  the  possession  of  another,  and  does 
not  expressly  provide,  as  in  larceny,  that 
it  must  be  the  personal  property  of  another, 
yet  the  ownership  of  the  property  in  some 
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person  other  than  the  accused  must  be  re- 
garded  as  within  the  legislative  intent  de- 
nouncing the  crime  of  robbery,  and  is 
deemed  to  be  as  essential  in  making  out  the 
crime  as  any  other  element  of  the.  offense 
expressed  in  the  statute;  and  an  information 
for  robbery  omitting  to  aver  such  owner- 
ship cannot  be  regarded  as  within  the  rule 
that  an  information  is  good  because  sub- 
stantially following  the  language  of  the 
statute.    (People  v.  Ammernian,  118  Cal.  23.) 

642.  The  ownership  of  the  property  in  an- 
other person  than  the  defendant  is  as  re- 
quisite to  the  crime  of  assault  with  intent  to 
commit  robbery  as  it  is  to  the  crime  of  rob- 
bery.   (People  v.  Ammerman,  118  Cal.  23.) 

643.  Grabbing  or  snatching  property  from 
the  hand  of  another  person  is  grand  larceny, 
and  not  robbery;  and  where  a  watch  and 
chain  is  hurriedly  snatched  from*  the  vest 
of  another,  it  is  a  question  for  the  jury 
whether  the  taking  was  robbery  or  grand 
larceny,  according  as  they  And  the  presence 
or  absence  of  force  and  fear.  (People  v. 
Church,  116  Cal.  300.) 


b.  Indictment  or  Information. 

644.  An  Information  for  the  crime  of  rob- 
bery, which  charges  that  money  was  for- 
cibly and  feloniously  taken  "from  the  per- 
son and  immediate  presence"  of  the  person 
robbed,  sufficiently  shows  that  the  money 
was  in  the  possession  of  such  person,  at  the 
time  of  the  taking,  and  is  not  subject  to 
demurrer  for  want  of  a  specific  averment  of 
such  possession,  though  it  would  be  better 
pleading  to  insert  such 'averment.  It  would 
be  essential  to  make  such  averment,  if  the 
information  had  only  alleged  that  the  money 
was  taken  from  the  immediate  presence  of 
the  person  robbed,  and  not  from  his  person. 
(People  v.  Walbridge.  123  CaL  273.) 

645.  Where  an  Information  charging  de- 
fendant with  the  crime  of  robbery  omitted 
to  state  the  ownership  ot  the  property  taken 
from  the  person  robbed,  such  omission 
rendered  the  information  fatally  defective 
and  Invalid,  and  where  it  was  dismissed 
on  that  ground,  upon  motion  of  the  district 
attorney,  after  the  jury  was  sworn,  and  be- 
fore any  evidence  was  offered,  there  was  no 
jeopardy  or  acquittal  of  the  defendant;  and 
where  a  plea  of  former  acquittal  and  of  once 
in  jeopardy  was  interposed  to  a  new  in- 
formation for  the  same  offense,  because  of 
the  dismissal  of  the  prior  information,  the 
court  may  properly  instruct  the  jury  to  find 
for  the  people  upon  such  pleas.  (People  v. 
Ammerman,  118  CaL  23.) 


c.  Evidence. 

Evidence  of  robbery,  sufficiency  of.  See 
Treasurers.  5\  6. 

Statements  of  defendant  not  involving 
confession,  what  admissible.    See  ante,  109. 

£46.  Where  an  information  for  robbery 
alleges  that  the  building  entered  was  "the 
slaughterhouse  of  A.  Zimmermann  and  L. 
Deffner,  copartners,  situated  about  two 
miles  east"  of  a  designated  place,  and  the 


evidence  shows  that  the  building  was  owned 
by  John  Zimmermann  and  L.  Deffner,  and 
also  that  there  was  no  other  butcher  in 
that  neighborhood  by  the  name  of  Zimmer- 
mann, and  no  other  slaughterhouse  belong- 
ing to  or  used  by  a  firm  of  Zimmermann  & 
Deffner  within  a  radius  of  seven  miles,  the 
variance  is  immaterial.  (People  v.  Main, 
114  Cal.  632.) 

647.  Evidence  is  admissible  to  show  that 
at  the  time  of  the  arrest  the  defendant  was 
apparently  hiding  in  disguise  and  passing 
under  an  assumed  name,  and  denied  his 
Identity  to  the  arresting  officer,  and  that 
among  the  articles  found  on  his  person 
were  several  newspaper  clippings  contain- 
ing accounts  of  the  robbery,  and  a  recently 
purchased  railroad  ticket  from  Oakland  to 
Mojave.    (People  v.  Winthrop,  118  Cal.  85.) 

648.  Evidence  of  declarations  of  the  de- 
fendant as  to  the  Intention  of  himself  and 
another  person  to  commit  other  and  distinct 
offenses  of  robbery  is  inadmissible.  (People 
v.  Lynch,  122  Cal.  501.) 

649.  Exhibits  of  articles  taken  from  the 
house  where  the  robbery  was  committed, 
and  identified  by  the  person  robbed,  and 
shown  to  have  been  used  by  defendant  in 
connection  with  the  offense,  are  admissible 
as  a  part  of  the  transaction,  and  as  tending 
to  corroborate  the  witness  as  to  the  circum- 
stances of  the  crime.  (People  v.  Winthrop, 
118  Cal.  85.) 

650.  A  defendant  accused  of  robbery  can- 
not be  convicted  upon  the  uncorroborated 
testimony  of  an  accomplice.  (People  v. 
Main,  114  Cal.  632.) 

651.  The  testimony  of  an  accomplice  to  a 
robbery  committed  by  the  defendant  is  suffi- 
ciently corroborated  by  other  proof  tending 
to  Identity  defendant  as  one  of  the  assail- 
ants, and  that  he  was  seen  in  the  company 
of  the  accomplice,  in  the  near  vicinity  of 
the  scene  of  the  robbery  a  very  few  minutes 
prior  to  the  commission  of  the  offense. 
(People  v.  Barker,  114  Cal.  617.) 

652.  Evidence  tending,  independently  of 
that  of  the  accomplice,  to  connect  defend- 
ant with  the  commission  of  the  offense  is 
all  that  is  requfred,  even  though  if  it  stood 
alone  it  would  be  entitled  to  but  little 
weight;  nor  need  it  extend  to  every  fact  and 
detail  covered  by  the  statements  of  the  ac- 
complice.   (People  v.  Barker,  114  Cal.  617.) 

653.  The  conviction  of  a  defendant  charged 
with  robbery  is  not  rendered  insufficient  by 
the  testimony  of  an  accomplice  directly 
connecting  the  defendant  with  the  commis- 
sion of  the  crime,  where  it  appears  that 
there  is  evidence,  in  addition  to  that  of  the 
accomplice  which,  without  its  aid,  tends  to 
connect  the  defendant  with  the  crime 
charged.    (People  v.  Lynch,  122  Cal.  501.) 

654.  Where  the  victim  of  the  robbery 
charged  against  the  defendant  was  a  stran- 
ger in  the  city,  to  whom  the  defendant  in- 
troduced himself  under  a  false  name,  and 
who  was  enticed  by  the  defendant  to  an 
isolated  cottage,  under  the  false  representa- 
tion that  he  was  taking  him  to  make  a 
friendly  call  at  defendant's  home,  in  which 
cottage  he  was  violently  assaulted  by  de- 
fendant and  a  confederate,  bound  hand  and 
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foot,  and  robbed,  and  kept  bound  and  con- 
fined under  threats  of  torture  and  death,  to 
induce  him  to  authorize  the  payment  of 
twenty  thousand  dollars  to  the  defendant, 
evidence  is  admissible  to  show  all  of  the 
declarations  made  by  the  defendant  to  the 
I>erson  robbed,  and  also  to  show  that  de- 
fendant had  proposed  to  another  witness 
that  they  should  go  in  together,  and  "kid- 
nap" the  man,  and  force  him  by  torture  to 
make  a  check,  or  give  up  money,  and  had 
said  that  a  house  could  be  rented  for  that 
purpose,  and  that  he  thought  fifty  thousand 
dollars  could  be  realized,  and  that  he  had 
told  the  witness  on  the  day  of  the  robbery 
that  he  had  introduced  himself  to  the  man, 
and  that  he  had  the  house  rented,  and  his 
plans  all  formed,  and  was  then  waiting  for 
him  according  to  appointment;  and  such  evi- 
dence, being  admissible  to  connect  defend- 
ant witty  the  offense  laid,  and  to  identify 
him  as  a  guilty  participant  therein,  it  is  im- 
material whether  it  had  or  had  not  a  ten- 
dency to  show  an  Intent  to  commit  another 
offense.  (People  v.  Winthrop,  118  Cal.  85.) 
055.  The  evidence  reviewed,  and  held 
sufficient  to  sustain  a  verdict  of  guilty  of 
robbery  against  the  defendant  in  feloniously 
taking  money  from  the  person  of  another. 
(People  v.  Patterson,  124  Cal.  102.) 

656.  The  evidence  reviewed,  and  held  suf- 
ficient to  support  a  verdict  of  guilty  of  the 
crime  of  robbery.  The  verdict  is  conclusive 
evidence  that  the  jury  believed  the  testi- 
mony in  support  of  it.  (People  v.  McMahon, 
124  Cal.  435.) 

Cross-examination  of  witness,  what  prop- 
er.   See  Witnesses,  22. 

d.  Instructions. 

657.  An  objection  that  the  court  erred  in 
failing  to  instruct  the  jury  that  the  offense 
of  larceny  was  included  in  the  charge 
against  the  defendant  is  not  tenable,  when 
no  such  instruction  was  requested,  and 
where  such  instruction  would  not  have  been 
pertinent  to  any  evidence  in  the  case.  (Peo- 
ple v.  Winthrop,  118  Cal.  85.) 

658.  In  every  trial  upon  a  charge  of  rob- 
bery in  taking  property  from  the  person  of 
another  with  force  or  fear,  the  offense  of 
grand  larceny  is  included,  and  where  the 
evidence  justifies  it,  the  court  should  of  its 
own  motion  instruct  the  jury  to  that  effect, 
and  that  their  verdict  may  be  framed  along 
those  lines;  and  where  the  evidence  is  such 
as  to  make  it  a  question  of  fact  for  the 
1ury  to  determine  whether  there  was  the 
presence  or  absence  of  force  or  fear  in  the 
taking,  it  is  error  demanding  a  reversal  of  a 
judgment  of  conviction  of  robbery  to  give 
an  instruction  that  has  the  effect  of  elimi- 
nating any  question  of  larceny  from  the 
case.    (People  v.  Church,  116  Cal.  300.) 

659.  Upon  the  trial  of  a  charge  of  robbery 
committed  by  "the  defendant  upon  the  per- 
son of  a  female  inmate  of  a  house  of  prosti- 
tution, where  there  was  no  evidence  im- 
peaching the  reputation  of  the  prosecuting 
witness  other  than  her  degraded  character, 
and  evidence  of  her  contradictory  state- 
ments, it  is  not  error  prejudicial  to  the  de- 


fendant to  instruct  the  jury  that  there  was 
no  evidence  directly  assailing  her  character 
as  a  truthful  person,  but  that  the  common 
experience  of  mankind  is,  that  there  is 
rarely  found  united  in  the  character  of  per- 
sons as  degraded  as  she  is  any  regard  for 
truth;  though  it  does  not  follow  that  be- 
cause she  is  so  degraded  she  is  for  that 
reason  not  to  be  believed,  and  her  testimony 
entirely  disregarded.  (People  v.  Boss,  115 
Cal.  233.) 

e.  Punishment. 

660.  The  provision  of  section  213  of  the 
Penal  Code,  that  robbery  is  punishable  by 
imprisonment  in  the  state  prison  "not  less 
than  one  year,"  does  not  establish  the  intent 
of  the  legislature  that  the  punishment  must 
be  limited  to  a  definite  term  of  years;  but 
such  intent  is  expressly  negatived  by  section 
671  of  the  Penal  Code,  which  expressly  au- 
thorizes imprisonment  for  life  in  cases  where 
no  limit  to  the  duration  of  the  imprisonment 
is  declared;  and  a  sentence  of  imprisonment 
for  life  for  robbery  is  not  in  excess  of  the 
power  of  the  court.  (People  v.  Winthrop, 
118  CaL  85.) 

Instruction  that  larceny  included  in  rob- 
bery.   See  ante,  XI,  31,  d. 

32.  Seduction. 

a.  What  Constitutes;  Effect  of  Willingness 
to  Marry;  Information. 

661.  Chastity,  in  the  case  of  an  unmarried 
female,  means  simply  that  she  is  virgo  In- 
tacta; and  whatever  prior  familiarities,  lib- 
erties, or  even  indecencies,  may  have  been 
permitted  by  her,  so  long  as  she  did  not 
surrender  her  person  until  seduced  to  do  so 
by  the  defendant  under  promise  of  mar- 
riage, she  cannot  be  said  to  have  been  un- 
chaste, or  not  to  have  been  "an  unmarried 
female  of  previous  chaste  character,"  within 
the  meaning  of '  the  statute.  (People  v. 
Kehoe,  123  Cal.  224.) 

662.  In  a  prosecution  under  section  268  of 
the  Penal  Code,  for  the  crime  of  seducing  an 
unmarried  female  under  promise  of  future 
marriage,  the  fact  that  the  defendant,  at 
the  time  of  the  promise,  was  under  the  age 
of  lawful  consent  to  marriage,  thus  render- 
ing his  promise  of  marriage  not  legal  and 
binding,  does  not  withdraw  the  offense  from 
the  purview  of  that  section.  The  offense 
may  be  committed  by  an  Infant  upon  an 
infant;  "if  both  have  reached  the  age  of 
puberty."    (People  v.  Kehoe,  123  Cal.  224.) 

663.  The  design  of  the  law  is  to  protect 
female  chastity;  and  excepting  where  the 
promise  of  marriage  is  known  by  the  prom- 
isee to  be  base  and  meretricious,  the  prom- 
ise need  not  be  such  a  legal  promise  as 
would  support  an  action  for  its  breach. 
Athough  the  female  seduced  may  have 
known  that  the  seducer  was  unable  at  that 
time  to  contract  a  lawful  marriage,  she  had 
a  right  to  put  confidence  in  his  intention  to 
fulfill  the  moral  obligation  of  the  promise 
when  able  to  do  so.  (People  v.  Kehoe,  123 
Cal.  224.) 
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664.  The  crime  of  seduction  of  an  unmar- 
ried female  of  previous  chaste  character 
under  promise  of  marriage,  though  barred 
by  the  marriage  of  the  parties  prior  to  the 
filing  of  the  information  or  the  finding  of  an 
indictment  for  the  offense,  Is  not  barred  by 
the  mere  willingness  of  the  defendant  to 
marry,  nor  is  the  woman  compelled  to  con* 
done  the  offense  by  marrying  the  defendant; 
and  a  requested  instruction  upon  a  trial  for 
such  an  offense  that  the  verdict  should  be 
not  guilty,  if  the  defendant  at  all  times 
prior  to  the  filing  of  the  information  was 
ready  and  willing  to  marry  the  prosecuting 
witness,  and  that  his  failure  so  to  marry 
was  by  reason  of  her  refusal,  was  properly 
refused.    (People  v.  Hough,  120  Cal.  538.) 

665.  An  information  charging  the  offense 
of  seduction  of  an  unmarried  female  of 
previous  chaste  character  under  promise  of 
marriage,  is  sufficient,  if  it  follows  the  lan- 
guage of  the  statute,  though  it  does  not  di- 
rectly aver  that  the  promise  of  marriage 
was  made  to  the  female  seduced;  though  it 
seems  it  is  better  pleading  to  make  such 
direct  allegation.  (People  v.  Higuera,  122 
Gal.  466.) 

b.  Evidence. 

666.  A  witness  of  whose  family  the  prose- 
cutrix had  been  a  member,  and  who  had 
had  occasion  to  be  well  acquainted  with  her, 
may  be  properly  asked  what,  from  his  ac- 
quaintance with  her  and  his  observations  of 
her  general  conduct,  he  would  say  as  to 
whether  or  not  she  was  a  chaste  and  virtu- 
ous girl  prior  to  the  time  of  the  alleged  se- 
duction.    (People  v.  Wade,  118  Cal.  672.) 

667.  The  inquiry  in  determining  the  chaste 
character  of  the  defendant  is  confined  to 
her  previous  chaste  character;  and  evidence 
of  her  subsequent  sexual  intercourse  with 
other  men  is  properly  excluded.  (People  v. 
Kehoe,  123  Gal.  224.) 

668.  The  proof  of  the  chaste  character  of 
the  prosecutrix  is  properly  limited  to  the 
time  prior  to  the  alleged  seduction,  and  there 
is  no  error  in  striking  out  a  question  and 
answer  designed  to  prove  that  she  never 
had  sexual  Intercourse  with  any  other  man 
than  the  defendant.  (People  «v.  Wade,  118 
Cal.  672.) 

660.  Upon  the  trial  of  a  defendant  charged 
with  the  seduction  of  an  unmarried  female 
of  previous  chaste  character,  under  prom- 
ise of  marriage,  the  father  of  the  prosecu- 
trix, who  has  testified  as  a  witness  for  the 
prosecution,  and  has  been  asked  nothing 
upon  his  examination  in  chief  as  to  the  char- 
acter of  her  sisters,  cannot  be  asked  upon 
cross-examination  in  reference  thereto;  and 
an  offer  to  prove  by  him  that  both  of  her 
sisters  had  children  born  out  of  wedlock, 
etc.,  is  properly  rejected,  as  being  inad- 
missible at  that  stage  of  the  proceedings, 
and  as  being  essentially  a  part  of  the  de- 
fendant's case.  (People  v.  Higuera,  122  Gal. 
466.) 

670.  Upon  the  trial  of  a  defendant  charged 
with  the  seduction  of  a  female  of  previous 
chaste  character  under  a  promise  of  mar- 
riage, where  witness  for  the  defendant,  in 


answer  to  a  direct  question,  testified  that  he 
never  had  sexual  intercourse  with  the  pros- 
ecutrix, his  answer  being  merely  of  a  nega- 
tive character,  he  cannot  be  Impeached  by 
proof  of  contrary  statements  to  certain  in- 
dividuals. (People  v.  Godwin,  123  Cal.  374.) 
071.  The  evidence  of  the  prosecutrix, 
whether  corroborated  or  not,  if  believed  by 
the  jury  and  the  judge  who  presided  at  the 
trial,  is  sufficient  to  justify  a  verdict  of 
guilty  of  the  crime  of  seducing  and  having 
sexual  intercourse  with  an  unmarried  fe- 
male of  previous  chaste  character,  under 
promise  of  marriage,  under  section  268  of 
the  Penal  Code;  and  section  1108  of  the 
same  code,  which  provides  that  upon  a  trial 
for  inveigling,  enticing,  or  taking  away  an 
unmarried  female  of  previous  chaste  char- 
acter, under  the  age  of  twenty-five  years, 
for  the  purpose  of  prostitution,  the  defend- 
ant cannot  be  convicted  upon  the  testimony 
of  the  woman  upon  whom  or  with  whom 
the  offense  was  committed,  unless  she  is 
corroborated  by  other  evidence,  has  no  ap- 
plication to  offenses  committed  in  violation 
of  section  268.  (People  v.  Wade,  118  Cal. 
672.) 

672.  Where  the  intercourse  with  the  pros- 
ecuting witness  was  proved  and  conceded, 
but  the  previous  promise  of  marriage  was 
denied,  and  the  evidence  established  her  pre- 
vious chaste  character,  although  the  seduc- 
tion under  promise  of  marriage  rested  solely 
upon  the  testimony  of  the  prosecuting  wit- 
ness considered  in  connection  with  the  es- 
tablished facts  of  intercourse  and  previous 
chaste  character,  the  evidence  was  sufficient 
to  justify  the  submission  of  the  case  to  the 
jury,  and  it  was  for  the  jury  alone  to  weigh 
it  and  declare  the  result.  (People  v.  Hough, 
120  Cal.  538.) 

c.  Judgment. 

673.  Where  the  defendant  was  found 
guilty  of  the  crime  of  seduction,  as  charged 
in  the  information,  the  judgment  is  not  void 
because  merely  referring  generally  to  the 
crime  as  that  of  "seduction,"  but  that  word 
must  be  understood  as  referring  to  the  se- 
duction referred  to  in  the  verdict  and 
charged  in  the  information.  (People  v.  Hi- 
guera, 122  Gal.  466.) 


33.  Train  Wrecking  or  Train  Robbery. 

674.  The  act  of  the  legislature  commonly 
known  as  the  "train-wrecking  act,"  which 
is  designated  by  title  as  an  act  "relating  to 
train  wrecking,"  does  not  violate  the  pro- 
vision of  the  constitution  which  declares 
that  every  act  of  the  legislature  shall  em- 
brace but  one  subject,  which  shall  be  ex- 
pressed in  its  title,  because  in  the  body  of 
the  act  a  person  is  declared  guilty  who  un- 
lawfully boards  a  train  with  intent  to  rob 
the  same,  such  provision  not  being  intended 
to  punish  train  robbery  as  such,  but  to  pre- 
vent train  wrecking,  and  in  that  respect 
stands  in  relation  to  the  title  as  other  pro- 
visions of  the  act.  (People  v.  Lovren,  119 
Cal.  88.) 
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CROPPERS— CROSS-COMPLAINT. 


675.  The  phrase  "robbing  a  passenger 
train"  is  not  to  be  construed  as  meaning- 
less or  absurd;  and  though  the  act  is  crude, 
It  is  not  to  be  nullified  by  the  courts,  it  being 
the  purpose  of  the  act  to  prevent  train 
wrecking.  A  person  is  guilty  of  the  offense 
of  "boarding  a  passenger  train  with  intent 
to  rob  the  same"  when  he  unlawfully  boards 
a  passenger  train  with  the  intention  to  take 
by  force  and  intimidation  the  control  and 
management  thereof  from  the  employees, 
and  thereupon  to  commit  larceny  or  robbery 
thereon.    (People  v.  Lovren,  119  Cal.  88.) 

676.  Where  the  evidence  is  sufficient  to  es- 
tablish a  conspiracy  between  the  defendant 
and  other  persons  to  board  a  passenger  train 
with  intent  to  commit  robbery,  all  state- 
ments, acts,  and  declarations  made  by  the 
other  conspirators,  pending  the  commission 
of  Ijhe  crime,  are  competent  evidence  against 
the  defendant.  (People  v.  Lovren,  119  Cal. 
88.) 

677.  Where  the  conspiracy  disclosed  by  the 
evidence  originally  contemplated  the  rob- 
bery of  a  northbound  train,  and  the  south- 
bound train  upon  the  same  railroad  was  the 
one  in  fact  boarded,  it  seems  that  such 
change  in  the  plans  of  the  conspirators  at 
the  last  moment  as  to  the  particular  train 
to  be  boarded  and  robbed,  even  if  made 
without  the  knowledge  of  such  ehange  com- 
ing to  the  defendant,  or  his  personal  pres- 
ence at  the  commission  of  the  offense, 
would  not  demand  his  acquittal;  but  the 
declaration  of  a  co-conspirator  that  defend- 
ant said,  at  a  time  when  it  was  the  inten- 
tion to  attack  the  southbound  train,  that 
there  would  be  more  money  upon  the  south- 
bound than  upon  the  northbound  train,  is 
competent  evidence  to  prove  that  defendant 
was  an  accessary  to  the  offense  committed. 
(People  v.  Lovren,  119  Cal.  88.) 

678.  Where  a  defendant  is  charged  with 
the  crime  of  derailing  a  railroad  train,  and 
unlawfully  boarding  the  train  with  Intent  to 
rob  the  same,  it  is  error  to  instruct  the  jury 
that  they  should  find  the  defendant  guilty 
if  he  boarded  the  express-car,  and  with 
force  and  violence  robbed  the  messenger  of 
money  in  his  custody.  (People  v.  Thomp- 
son, 115  Cal.  160.) 


CROPPERS. 

Contract  creates  tenancy  and  not  crop- 
ping contract.    See  Landlord  and  Tenant,  3. 

Evidence  reviewed  and  held  insufficient  to 
establish  tenancy  under  cropping  contract. 
See  Landlord  and  Tenant,  5. 

1.  A  contract  for  the  cropping  of  land 
upon  shares  does  not  include  any  element  of 
a  contract  of  employment;  and  there  being 
no  original  employment  by  the  terms  of  the 
contract,  the  cropper  does  not  become  a  ser- 
vant or  employee  by  the  breach  thereof  on 
the  part  of  the  owner  of  the  land,  and  he 
cannot,  on  account  of  such  breach,  main- 
tain an  action  upon  a  quantum  meruit  for 
the  value  of  his  services.  (Cull  v.  San  Fran- 
cisco etc.  Land  Co.,  124  Cal.  591.) 

2.  The  remedy  of  the  cropper  against  the 
owner  of  the  land,  for  breach  of  the  con- 


tract in  refusing  to  permit  him  to  perform, 
is  to  recover  the  value  of  the  contract  at 
the  time  of  the  breach,  which  may  be  more 
or  less  than  the  value  of  the  labor  per- 
formed. (Cull  v.  San  Francisco  etc.  Land 
Co.,  124  Cal.  591.) 

3.  Under  a  cropping  contract  by  the  terms 
of  which  the  entire  crop  of  grain  raised  wa» 
to  belong  to  the  owner  of  the  land  until 
division  should  be  made,  and  one-half  of  the 
crop  was  to  be  segregated  on  the  ground, 
to  be  given  to  the  cropper  at  the  conclusion- 
of  the  threshing  and  sacking  of  the  crop, 
where  it  appeared  that  all  of  the  crop,  ex- 
cepting one  sack,  had  been  threshed  and 
sacked,  and  one-half  thereof  delivered  by 
the  cropper  to  the  order  of  the  owner  of  the 
land,  and  the  remaining  half  remained  in 
the  field,  such  remaining  half  of  the  threshed 
and  sacked  crop  is  to  be  deemed  the  prop- 
erty of  the  cropper,  and  is  subject  to  attach- 
ment by  his  creditor.  (Crocker  v.  Cunning- 
ham, 122  CaL  547.) 

4.  A  bill  of  sale  made  by  the  cropper  to> 
the  owner  of  the  land  for  a  valuable  consid- 
eration, but  without  any  act  purporting  to- 
be  a  delivery  or  change  of  possession  of  the 
sacks  segregated  on  the  ground  to  the  crop- 
per, could  not  affect  the  right  of  the  creditor 
of  the  cropper  to  attach  the  same.  (Crocker 
v.  Cunningham,  122  Cal.  547.) 

5.  Under  the  provision  in  the  contract  that 
one-half  of  the  crop  was  to  be  segregated 
on  the  ground  for  the  cropper,  at  the  con- 
clusion of  the  threshing  and  sacking  of  the 
crop,  the  parties  could  have  postponed  the 
division  and  segregation  until  the  whole 
crop  was  threshed  and  sacked;  but  they 
were  not  required  to  do  so,  and  might  divide 
the  threshed  and  sacked  portion  thereof, 
though  another  portion  thereof  was  still  tin- 
threshed.  (Crocker  v.  Cunningham,  122  Cal. 
547.) 

m  6.  A  provision  In  the  contract  that  the 
owner  of  the  land  might  retain  possession 
of  the  cropper's  half  of  the  crop  as  security 
fer  advances,  cannot  be  enforced  against  the 
claims  of  the  creditors  of  the  cropper,  while 
such  half  remains  in  the  cropper's  nosses- 
sfon;  and  the  division  and  segregation  to  him 
of  his  half  of  the  crop  is  to  be  regarded  as- 
a  surrender  of  the  right  to  retain  the  same 
as  security.  (Crocker  v.  Cunningham,  122 
CaL  547.) 

CROPS. 
See  Croppers;  Growing  Crops. 


CROSS-COMPLAINT. 
See  Counterclaim. 

What  not  subject  of  in  action  for  diver- 
sion.   See  Watercourses,  66. 

Answer  is  general  denial  and  not  a  cross- 
complaint,  when.    See  Ejectment,  5. 

Filing  of,  after  judgment  of  dismissal. 
See  Dismissal,  14. 

Executor  cannot  maintain  in  action  by 
purchasers  to  quiet  title,  when.  See  Es- 
tates of  Deceased  Persons,  80. 


CROSS-DEMANDS-CUMULATIVE   EVIDENCE. 
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Reclamation  'district,  cross-complaint  by 
to  enforce  assessment  in  foreclosure  suit, 
power  of  court    See  Mortgages,  53. 

Junior  mortgagee,  cross-complaint  by.  See 
Mortgages,  XVIII,  5. 

Junior  mortgagee,  cross-complaint  by, 
when  treated  as  an  answer.  See  Mortgages, 
115. 

Conclusiveness  of  judgment  on.  See  Mort- 
gages, 54. 

1.  A  cross-complaint  may  be  filed  where 
the  defendants  seek  affirmative  relief  affect- 
ing the  property  to  which  the  cause  of  ac- 
tion relates;  and  where  the  action  was  to  re- 
cover possession  of  two  separate  parcels  of 
land  comprising  a  street  and  alley,  and  the 
affirmative  relief  sought  by  the  defendant 
related  to  and  affected  each  of  these  parcels 
of  land,  the  defendant  is  entitled  to  inter- 
pose, by  way  of  answer  and  cross-complaint, 
any  defense  as  to  either  or  both  of  the  par- 
cels, and  to  ask  any  affirmative  relief  neces- 
sary and  proper  for  such  defense;  and  may 
seek  the  reformation  of  two  separate  and 
distinct  conveyances  upon  which  plaintiff  re- 
lies as  indicating  a  dedication  of  such  street 
and  alley.    (Eureka  v.  Gates,  120  Cal.  54.) 

2.  In  an  action  to  foreclose  a  mortgage,  a 
proposed  amended  answer  and  cross-com- 
plaint setting  up  an  assignment  to  plaintiff 
of  an  insurance  policy  on  the  mortgaged 
premises,  and  a  loss  by  fire,  and  alleging 
that  defendants  had  made  proof  of  loss,  and 
had  requested  plaintiff  to  collect  the  insur- 
ance to  be  applied  on  the  mortgage  note, 
which  plaintiff  had  refused  to  do,  and  that 
there  was  a  conspiracy  between  plaintiff  and 
the  insurance  company,  does  not  state  any 
defense  to  the  action,  nor  any  cause  of  ac- 
tion by  way  of  cross-complaint*  that  can 
be  litigated  In  the  foreclosure  suit;  but  the 
controversy  between  the  parties  must  be  de- 
termined in  another  action,  and  it  ia  not 
error  to  refuse  leave  to  file  the  proposed 
amended  pleadings.  (Savings  Bank  of  St. 
Helena  v.  Mlddlekauff,  lia  Cal.  463.) 

3.  Where  a  so-called  cross-complaint  in  an 
action  to  foreclose  a  mortgage  was  in  effect 
only  an  answer,  and  was  treated  as  such 
dwing  the  trial,  the  entry  of  plaintiff's  de- 
fault long  after  the  trial,  for  not  answering 
or  demurring  thereto,  cannot  aid  the  defend- 
ants upon  appeal  from  a  Judgment  in  favor 
of  the  plaintiff.  (Rodgers  v.  Peckham,  120 
Oat.  288.) 

4.  While  new  parties  may  be  brought  in 
upon  a  eross-complaint,  their  presence  must 
be  necessary  to  the  full  determination  of  the 
rights  of  the  parties  then  before  the  court, 
touching  the  property  in  litigation  between 
them;  and  new  parties  cannot  be  brought 
in  upon  a  cross-complaint,  where  the  prop- 
erty involved  is  not  the  same,  and  the 
plaintiff  is  not  interested  in  or  affected  by 
the  questions  or  property  to  which  the  cross- 
complaint  relates.  (Lewis  v.  Fox,  122  Cal. 
241) 

5.  In  an  action  to  quiet  title  to  water  flow- 
ing from  artesian  wells  situated  on  lands 
deeded  by  a  water  company  to  the  plaintiff, 
defendants,  whose  claim  of  title  to  part 
thereof  might  be  determined  upon  the  com- 
plaint and  answer,  cannot  maintain  a  cross- 


complaint  against  third  parties,  upon  a  pro- 
vision in  a  contract  with  plaintiff's"  gran- 
tor, to  which  plaintiff  was  not  a  party,  and 
which  formed  no  part  of  the  controversy, 
by  the  terms  of  which  such  defendants  were 
guaranteed  a  supply  of  water  from  another 
and  distinct  source  not  Involved  in  the  ac- 
tion, in  case  the  supply  granted  to  them 
from  the  artesian  wells  should  prove  Insuffi- 
cient.    (Lewis  v.  Fox,  122  Cal.  244.) 

6.  Where  it  was  claimed  in  an  action  of 
ejectment  by  the  city  that  the  defendant  had 
dedicated  a  street  and  alley  to  public  uses 
by  description  of  boundaries  in  two  convey- 
ances made  by  the  defendant,  the  defendant 
is  entitled  to  file  a  cross-complaint,  and  to 
bring  in  as  new  parties  each  of  the  grantees 
named  in  such  deeds,  and  to  seek  a  reforma- 
tion thereof  so  as  to  strike  therefrom  re- 
citals referring  to  such  street  or  alley.  (Eu- 
reka v.  Gates,  120  Cal.  54.) 

7.  Where  new  parties  are  necessary  for 
the  determination  of  the  issues  raised  by  a 
cross-complaint,  they  may  and  should  be 
brought  in.    (Eureka  v.  Gates,  120  Cal.  54.) 

8.  Where  the  original  cross-complaint 
failed  to  constitute  a  cause  of  action,  it  can- 
not be  supplied  by  a  supplemental  cross- 
complaint  alleging  a  sale  and  sheriff's  deed 
of  the  artesian  water  right  under  foreclosure 
of  the  prior  mortgage,  thereby  depriving' 
cross-complainants  of  the  water  granted 
them  from  the  artesian  wells,  and  ousting 
them  therefrom.  (Lewis  v.  Fox,  122  Cal. 
244.) 

9.  In  an  action  in  equity  for  an  accounting- 
against  the  estate  of  a  deceased  administra- 
tor, where  a  demurrer  was  sustained  to  a 
cross-complaint  filed  by  the  defendant,  and 
no  amended  cross-complaint  was  filed,  and 
the  action  was  tried  upon  the  complaint  and 
answer,  which  were  sufficient  to  justify  the 
findings  of  the  court  with  reference  to  the 
account,  the  so-called  cross-complaint  may 
be  disregarded  as  surplusage.  (Vance  v. 
Smith,  124  Cal.  219.) 


CROSS-DEMANDS. 
See  Setoff. 

CROSS-EXAMINATION. 
See  Witnesses,  II,  4. 

CRUELTY. 

Extreme.    See    Marriage  and    Divorce,  I, 
1,  a. 

CULVERTS. 
See  Watercourses,  IV. 

CUMULATIVE. 
Remedies,  when  are,    See  Appeals,  30. 

CUMULATIVE  EVIDENCE. 


Not  ground  for  new  trial.    See  New  Trial,. 
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CURRENTS— DAMAGES,  I,  II,  III,  IV. 


CURRENTS. 

Who  competent  to  testify  to   currents  of 
river.    See  Evidence,  34. 


CUSTODY. 

Children,  custody  of,  on  divorce.  See  Mar- 
riage and  Divorce,  II,  7;  Parent  and  Child, 
1  et  seq. 

Property  of  ward,  custody  of.  See  Guar- 
dian and  Ward,  II. 

CUSTODY   OP   LAW. 

Trespassing  animals  seized  are  in.  See 
Animals,  4. 

Check  in  hands  of  clerk  of  federal  court 
not  subject  to  garnishment  See  Attach- 
ments, 46. 

Property  in  hands  of  chief  of  police  is  not 
in,  when.    See  Attachments,  19. 

CUSTOMS. 
See  Usages. 

DAMAGES. 

I.  Liability  to  Third  Person  as. 

II.  Damages       Accruing      After      Suit 
Brought 

III.  Deduction  of  Benefit  from  Damages. 

IV.  Actions  for  Breach  of  Contract;  Loss 

of  Profits;  Liquidated  Damages. 

V.  Damages  for  Personal  Injuries  or  for 
Death. 

VI.  Detention  of  Personal  Property. 

VII.  Punitive  Damages;  Excessive;  Special 
Damages. 

VIII.  Interest  on. 

Appeal,  damages  on.   See  Appeals,  XII,  8. 

Waiver  of  claim  to  damages,  what  is  not. 
See  Contracts,  28,  29. 

Uncertainty  as  to  allegation  of,  error  in 
overruling  demurrer  for  is  without  preju- 
dice, when.    See  Pleading  and  Practice,  32. 

Election  between  separate  averments, 
when  not  required.    See  Election,  4. 

Joint  action  for,  release  of  part  of  defend- 
ants, effect  of.    See  Release. 

Libel,  damages  in.    Bee  Libel,  II,  3. 

I.  Liability  to  Third  Person  as. 

1.  The  provision  of  section  3283  of  the 
Civil  Code  providing  that  "damages  may  be 
awarded  in  judicial  proceedings  for  detri- 
ment resulting  after  the  commencement  of 
the  action,  or  certain  to  result  in  the  future," 
has  no  application  to  a  claim  for  damages  in 
favor  of  a  third  person  against  the  plaintiff 
for  breach  of  a  contract  which  took  place 
before  the  commencement  of  the  action,  and 
in  respect  to  which  there  is  no  certainty  that 
an  action  will  be  brought  in  the  future  to 
compel  the  plaintiff  to  pay  it  (Pacific  Pine 
L.  Co.  v.  Western  Union  Tel.  Co.,  123  Cal. 
428.) 


2.  There  must  be  actual  loss  caused  to  the 
plaintiff  before  there  can  be  actual  compen- 
sation therefor  from  the  defendant  and  the 
actual  liability  of  the  plaintiff  to  a  third  per- 
son is  not  the  equivalent  of  actual  loss.  The 
defendant  is  liable  to  such  third  person  for 
actual  loss  occasioned  to  him  by  its  negli- 
gence, and  cannot  be  subjected  twice  to  Its 
payment;  nor  can  the  defendant  be  com- 
pelled to  pay  the  amount  of  it  to  the  plaintiff 
unless  it  has  been  first  actually  discharged 
by  the  plaintiff.  (Pacific  Pine  L.  Co.  v. 
Western  Union  Tel.  Co.,  123  Cal.  428.) 

II.  Damages  Accruing  After  Suit  Brought 

Time  of  estimate  of,  where  grade  changed. 
See  Streets,  52. 

3.  The  plaintiff  was  entitled  to  recover 
damages  accruing  after  suit  brought  upon  a 
cause  of  action  which  was  complete  when 
the  suit  was  begun,  where  the  damages 
proved  were  the  natural  and  necessary  con- 
sequence of  the  wrong.  (Bryson  v.  McCone, 
121  Cal.  153.) 

4.  Damages  may  be  awarded  in  a  judicial 
proceeding  for  detriment  resulting  after 
commencement  thereof;  and  no  supple- 
mental pleading  is  necessary  to  support  such 
a  recovery.    (Hicks  v.  Drew,  117  Cal.  305.) 

5.  An  offer  of  proof  limiting  evidence  of 
damage  to  a  time  prior  to  the  commence- 
ment of  the  action  does  not  constitute  a  dis- 
claimer of  damages  thereafter  accruing, 
where  it  appears  that  other  specific  offers  to 
prove  damages  accruing  after  the  commence- 
ment of  the  action  were  rejected  by  the 
court.    (Hicks  v.  Drew,  117  Cal.  305.) 

6.  Where  the  court  rejected  evidence  of 
damages  accruing  after  the  commencement 
of  the  action,  and  Instructed  the  jury  that 
the  plaintiff  could  only  recover  so  much 
damage  as  accrued  before  suit  brought  the 
error  is  prejudicial,  and  is  not  rendered 
harmless  by  the  fact  that  the  other  evidence 
was  given  of  damage  accruing  after  suit 
brought.    (Hicks  v.  Drew,  117  Cal.  305.) 

III.  Deduction  of  Benefit  from    Damages. 

7.  Any  benefit  received  by  the  plaintiff 
from  the  acts  of  the  defendant  should  be  de- 
ducted from  any  damages  caused  to  plain- 
tiff by  such  acts;  and  it  is  not  necessary  that 
such  incidental  benefit  to  plaintiff  should  be 
pleaded  by  the  defendant.  (Hicks  v.  Drew, 
117  Cal.  305.) 

IV.  Actions  for  Breach  of  Contract;  Loss  of 

Profits;  Liquidated  Damages. 

Interest  not  recoverable  in  action  for 
damages  for  breach  of  contract  to  furnish 
water.    See  post,  VIII. 

Complaint  states  single  cause  of  action 
for  damages,  when.  See  Common  Carriers, 
26. 

Delay  in  delivery  of  telegram,  what  dam- 
ages not  recoverable.  See  Telegraph  Com- 
panies, 2. 

Refusal  to  convey  water  rights,  bad  faith, 
what  is.    See  Watercourses,  31. 


DAMAGES,   V. 


237 


Place  at  which  value  of  goods  to  be  ascer- 
tained.   See  Common  Carriers,  7. 

Guaranty,  damages  for  breach  of,  by  fac- 
tor.   See  Factors. 

Condition  that  party  waive  claim  to  dam- 
ages before  performing,  effect  of.  See  Con- 
tracts, 29. 

Entire,  damages,  recovery  of,  on  preven- 
tion of  performance  and  rescission.  See 
Contracts,  10. 

8.  When  prospective  profits  are  not  collat- 
eral to  the  subject  matter  of  the  contract, 
the  breach  of  which  is  the  subject  of  the  ac- 
tion, but  their  loss  is  the  natural  and  direct 
consequence  of  its  breach,  they  may  be  re- 
covered, and  he  who  breaks  the  contract 
cannot  wholly  escape  on  account  of  the  diffi- 
culty which  his  own  wrong  has  produced  of 
devising  a  perfect  measure  of  damages. 
(Shoemaker  v.  Acker,  116  Cal.  239.) 

9.  The  court  may  permit  evidence  of  the 
present  value  of  a  lemon  orchard,  in  the 
prospective  profits  of  which  the  plaintiff  is 
interested,  under  the  contract  for  breach  of 
which  the  action  is  brought,  nor  as  against 
a  wrongdoer  is  it  to  be  presumed  that  it  will 
become  less  valuable;  but  such  evidence  is 
the  more  important  in  proportion  as  the  de- 
lay of  the  trial  approaches  more  nearly  the 
time  when  the  trees  will  mature,  and  the 
land  be  in  the  condition  then  contemplated 
by  the  parties;  and  the  plaintiff  may  show 
the  condition  of  things  existing  at  the  time 
of  the  trial  as  affecting  the  prospective  prof- 
its of  the  orchard.  (Shoemaker  v.  Acker, 
116  Cal.  239.) 

10.  In  an  action  for  the  breach  of  a  con- 
tract to  furnish  a  new  plant  of  machinery 
for  ice-works,  the  plaintiff  may  prove  and 
recover  for  the  loss  of  profits  which  he 
would  have  realized  had  the  plant  been  con- 
structed in  accordance  with  the  contract. 
(Bryson  v.  McCone,  121  Cal.  153.) 

Loss  of  profits  not  recoverable  in  action 
for  personal  injuries.    See  post,  17-19. 

11.  Under  a  provision  in  a  lease  for  five 
years  that,  upon  failure  of  the  lessee  to  pay 
the  stipulated  rent,  he  shall  vacate  the 
premises  upon  receiving  thirty  days'  notice 
from  the  lessor,  It  Is  not  difficult  or  imprac- 
ticable to  fix  the  amount  of  damage  result- 
ing to  the  lessor,  and  an  additional  clause 
providing  that  the  lessee,  in  such  case,  shall 
pay  to  the  lessor  "the  sum  of  one  thousand 
dollars,  as  settled  and  liquidated  damages," 
is  void,  under  sections  1670  and  1671  of  the 
Civil  Code.  (Jack  v.  Sinsheimer,  125  Cal. 
563.) 

Liquidated  damages,  stipulation  for,  when 
void.    See  Parent  and  Child,  4. 

Guaranty  on  contract  securing  penalty 
fixed  as  liquidated  damages,  liability  on. 
See  Guaranty,  5. 

Penalty  or  liquidated  damages,  what  is 
not    8ee  Vendor  and  Vendee,  VIII. 

V.  Damages    for  Personal    Injuries    or    for 

Death. 

False  certification  by  notary,  damages  for. 
See  Notaries. 

Negligence,  damages  in  action  for.  See 
Negligence,  III,  7. 


Assault  and  battery,  damages  for.  See  As- 
sault and  Battery. 

Mental  suffering.    See  Libel,  II,  3. 

Carrier,  measure  of  damages  against.  See 
Common  Carriers,  7. 

Ejection  of  passengers,  damages  for.  See 
Common  Carriers,  24. 

Injuries  from  vicious  animal,  verdict  is 
not  excessive,  when.    See  Animals,  11. 

Builder  of  toll-bridge  entitled  to  damages 
from  collision  by  barge.    See  'Bridges,  2. 

12.  Compensation  for  personal  injuries  is 
not  dependent  upon  the  cutting  off  or  dimin- 
ution of  wages  by  reason  of  the  injury,  nor 
is  the  amount  thereof  measured  by  the 
amount  of  income  or  wages  lost.  There  is 
no  standard  by  which  permanent  injuries  to 
the  person  can  be  valued,  and  there  can  be 
no  direct  evidence  of  the  amount  of  money 
which  will  compensate  them;  but  it  is  suffi- 
cient to  show  the  jury  the  extent  of  the  in- 
juries, and  the  amount  of  their  verdict  is  to 
be  determined  by  an  intelligent  discretion. 
The  amount  will  not  be  disturbed,  unless  it 
is  so  excessive  as  to  indicate  passion  or 
prejudice.  (Clare  v.  Sacramento  Electric 
etc.  Co.,  122  Cal.  504.) 

13.  From  evidence  showing  that  plaintiff 
was  horribly  injured,  and  nearly  flayed  by 
the  escaping  steam  from  the  exploded  boiler, 
It  may  not  be  said  that  a  verdict  for  dam- 
ages in  the  sum  of  five  thousand  dollars  is 
excessive.  (Nofsinger  v.  Goldman,  122  Cal. 
609.) 

14.  The  jury  can  award  nothing  in  the 
way  of  penalty  for  the  death  of  the  child, 
nor  for  the  sorrow  or  grief  of  his  parents, 
but  must  confine  their  verdict  to  an  amount 
which  will  justly  compensate  the  father, who 
sues  for  the  death,  for  the  probable  value  of 
the  services  of  the.  child  during  his  minor- 
ity, taking  into  consideration  the  cost  of  his 
support  and  maintenance  during  the  early 
and  helpless  part  of  his  life;  and  the  dep- 
rivation of  the  comfort,  society,  and  pro- 
tection of  the  son  can  only  be  considered  as 
affecting  the  pecuniary  value  of  his  services 
to  the  plaintiff;  and  a  verdict  for  six  thou- 
sand dollars  for  the  death  of  an  infant  child 
four  and  a  half  years  of  age,  at  suit  of  the 
father,  is  excessive,  and  must  be  deemed  to 
have  been  prompted  by  improper  motives  on 
the  part  of  the  jury.  (Fox  v.  Oakland  Cons. 
St  Ry.,  118  Cal.  55.) 

15.  Where  the  evidence  tends  to  show 
that  the  injury  to  the  plaintiff  was  serious, 
and  resulted  in  the  permanent  shortening  of 
a  broken  leg,  and  rendered  plaintiff  less  able 
than  formerly  to  do  a  day's  work,  and  that 
he  had  not  recovered  at  the  time  of  the  trial, 
and  was  then  suffering  pain  from  the  in- 
jury, a  year  and  a  quarter  thereafter,  a  ver- 
dict for  damages,  in  the  sum  of  four  thou- 
sand dollars,  cannot  be  said  by  this  court  to 
have  been  given  as  to  any  excess  by  the 
jury  under  the  influence  of  passion  or  preju- 
dice, on  which  ground  alone  can  the  amount 
of  a  verdict  for  damages  be  disturbed  upon 
appeal,  as  excessive.  (Roche  v.  Redlngton, 
125  Cal.  174.) 

16.  In  case  of  personal  injury  of  a  plain- 
tiff through  the  negligence  of  the  defendant, 
under  a  proper  pleading  the  Injured  party 
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may  recover  for  such  necessary  medical  ex- 
penses as  he  may  have  become  liable  to  pay, 
though  not  in  fact  paid  before  suit  brought; 
but  where  the  complaint  avers  that  plaintiff 
has  necessarily  expended  a  specified  sum  in 
doctor's  bills,  he  cannot  prove  that  he  has 
incurred  a  physician's  bill,  or  recover  the 
amount  thereof  under  such  pleading.  (Mc- 
Laughlin v.  San  Francisco  etc.  Ry.  Co.,  113 
Oal.  590.) 

17.  In  an  action  for  damages  for  the  al- 
leged negligence  of  the  defendant  causing 
an  Injury  to  the  plaintiff,  who  was  chief 
cook  in  a  restaurant,  and  also  a  partner  in 
the  business,  where  the  only  special  damage 
alleged  in  the  complaint,  relating  to  the 
plaintiff's  business  was  that  owing  to  his 
inability  to  attend  to  his  business,  he  was 
obliged  to  hire  his  business  and  work  done, 
to  his  damage  in  a  specified  sum,  evidence 
relating  to  his  loss  of  profits  as  a  partner  in 
the  business  is  irrelevant  and  immaterial, 
and  its  unqualified  admission  and  retention, 
without  any  instruction  limiting  its  effect, 
is  prejudicial  error.  (Lombard!  v.  Califor- 
nia St.  Ry.  Co.,  124  Cal.  311.) 

18.  In  an  action  for  a  personal  injury,  the 
loss  of  profits  in  conducting  a  business  in- 
volving the  labor  of  others  is  not  a  neces- 
sary consequence  of  the  personal  injury  to 
the  plaintiff;  and  the  extent  of  his  recovery 
would  be  the  worth  of  his  services  in  the 
conduct  of  the  business.  (Lombard!  v.  Cali- 
fornia St.  Ry.  Co.,  124  Cal.  311.) 

19.  Under  the  pleadings  in  such  action,  an 
instruction  that  the  jury,  in  estimating  the 
damages,  could  take  into  account  the  char- 
acter and  extent  of  the  business  In  which  he 
was  engaged,  together  with  the  incapacity 
caused  by  the  injury  to  transacting  such 
business,  was  misleading  and  erroneous. 
(Lombardl  v.  California  St.  Ry.  Co.,  124  Cal. 
311.) 

20.  In  an  action  for  a  death  brought  by 
the  adult  collateral  heirs  of  the  deceased, 
the  mere  fact  that  they  are  such  heirs  does 
not  tend  to  show  pecuniary  damage;  and 
in  the  absence  of  other  proof  tending  to 
show  actual  damages,  or,  at  least,  probable 
loss,  resulting  to  them  from  the  death,  the 
jury  should  be  Instructed  that  their  recovery 
must  be  limited  to  nominal  damages.  (Burk 
v.  Areata  etc.  R.  R.  Co.,  125  Cal.  364.) 

21.  Mere  speculative  or  conjectural  possi- 
bilities of  benefits  to  the  parties  complain- 
ing are  not  a  proper  basis  for  an  estimate 
of  damages  resulting  from  a  death.  (Burk 
v.  Areata  etc.  R.  R.  Co.,  125  Oal.  364.) 

VI.  Detention  of  Personal  Property. 

Conversion  of  shares,  damages  where 
party  guilty  of  laches.    See  Trover,  4,  5. 

Conversion  by  sheriff,  damages  for.  See 
Sheriffs,  2. 

22.  In  an  action  to  recover  the  possession 
or  value  of  personal  property  wrongfully  de- 
tained by  the  defendant,  and  damages  for 
its  detention,  the  plaintiff  is  entitled  to  such 
damages  as  would  compensate  him  for  all 
the  detriment  proximately  caused  by  the 
wrong  complained  of.    (Livestock    Gazette 


Pub.  Co.  v.  Union   Stockyard  Co.,  114  Cal. 

447.) 

VII.  Punitive  Damages;  Excessive;   Special 

Damages. 

Exemplary,  master  is  not  liable  for,  for 
acts  of  servants.    See  Common  Carriers.  28. 

Exemplary,  in  libel.    See  Libel,  21. 

Exemplary,  not  allowable  for  death  of 
child.    See  Parent  and  Child,  6. 

Exemplary,  In  action  for  assault  See  As- 
sault and  Battery,  2,  3. 

Exemplary,  railroad  not  liable  for,  for 
willful  acts  of  servants.  See  Common  Car- 
riers, 24. 

Excessive  damages  in  action  for  personal 
injuries.    See  ante,  V. 

Excessive,  conditional  order  granting  new 
trial  unless  part  remitted.  See  New  Trial, 
80. 

Excessive.    See  New  Trial,  III,  2. 

Excessive,  new  trial.    See  Negligence,  54. 

Excessive,  what  not,  in  libel.  See  Libel, 
25. 

Verdict  of  two  thousand  dollars  in  action 
for  negligence,  when  not  excessive.  See 
Electric  Wires,  1. 

When  not  so  excessive  in  action  for  dam- 
'ages  to  leased  property  as  to  warrant  infer- 
ence of  passion.    See  Landlord  and  Tenant, 
24. 

Excessive,  what  verdict  in  action  tor 
wrongful  ejection  of  passenger  is.  See 
Common  Carriers,  23. 

23.  In  an  action  for  damages  for  the  im- 
proper transfer  and  cancellation  of  a  water 
right  by  the  defendant,  after  plaintiff  had 
purchased  from  defendant  a  tract  of  land 
with  such  water  right  appurtenant  thereto, 
and  had  received  a  deed  therefor,  but  prior 
to  its  recordation,  where  the  complaint  avers 
that  the  acts  of  the  defendant  were  done 
"willfully,  without  any  right  whatever,  from 
wanton  motives,  and  without  plaintiff's  con- 
sent and  knowledge,  and  under  circum- 
stances of  great  hardship  and  oppression  to 
plaintiff,"  and  the  answer  averred  that  they 
occurred  inadvertently  and  without  any  in- 
tent to  oppress  plaintiff  or  maliciously  in- 
jure him,  and  the  evidence  was  conflicting 
as  to  the  actual  damage  suffered,  the  ques- 
tion whether  or  not  plaintiff  was  entitled  to 
punitive  damages  Is  material;  and  where 
the  court  instructed  the  jury  that  "in  any 
action  for  the  breach  of  an  obligation  not 
arising  upon  contract,  where  the  defendant 
has  been  guilty  of  oppression,  fraud,  or  mal- 
ice, actual  or  presumed,  the  jury,  in  addi- 
tion to  the  actual  damages,  may  give  dam- 
ages for  the  sake  of  example,  and  by  way 
of  punishing  the  defendant,"  the  defendant 
is  also  entitled  to  have  the  jury  fairly  in- 
structed as  to  the  general  principle  of  law 
governing  the  matter  of  punitive  damages, 
upon  his  theory  of  the  case,  and  though  not 
entitled  to  an  instruction  that  there  was  no 
evidence  which  would  warrant  any  punitive 
damages,  nor  to  any  instructions  containing 
too  narrow  a  statement  of  the  principle 
upon  which  punitive  damages  may  be  given, 
he  is  entitled  to  have  the  jury  instructed 
that  "a  tort  committed  by  mistake,  in  the 
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assertion  of  a  supposed  right,  or  without 
any  actual  wrong  or  intention,  and  without 
any  such  recklessness  or  negligence  as 
princes  malice  or  conscious  disregard  of  the 
rights  of  others,  will  not  warrant  the  giving 
of  punitive  damages,"  and  a  refusal  to  give 
such  instruction  is  ground  for  reversal. 
<Lyles  ▼.  Perrin,  119  Cal.  264.) 

24.  The  increase  in  the  rate  of  fire  insur- 
ance upon  plaintiff's  property,  and  the  de- 
preciation of  his  property  in  market  value, 
alleged  to  have  been  occasioned  by  the  con- 
struction of  a  house  by  the  defendant  so 
that  the  second  story  thereof  overhangs 
the  sidewalk  of  a  public  street,  are  not  such 
elements  of  special  damage  as  will  give  a 
right  of  action  to  the  plaintiff.  They  consti- 
tute a  detriment  incident  to  the  right  of 
owning  and  enjoying  property  in  a  city  or 
town,  and  for  which  there  is  no  redress. 
(Siskiyou  Lumber  etc.  Co.  v.  Rostel,  121  Cal. 
511.) 

Special  consequential  damages  from  fail- 
ure to  make  loan,  what  not  recoverable.  See 
Iioans,  2. 

Medical  services  can  be  recovered  for. 
See  ante,  16. 

Special,  pleading.    See  Nuisances,  5  et  seq. 

VIII.  Interest  on. 

25.  In  an  action  for  damages  for  breach 
of  covenants  in  a  contract  to  lay  pipes  and 
supply  water  for  irrigation  and  domestic 
use,  where  it  appears  from  the  complaint 
and  from  the  nature  of  the  action  that  the 
damages  sought  to  be  recovered  are  unliqui- 
dated and  uncertain,  and  are  not  capable  of 
being  made  certain  by  calculation  within  the 
meaning  of  section  3287  of  the  Civil  Code, 
interest  thereon  cannot  be  recovered  prior  to 
judgment  under  the  provisions  of  that  sec- 
tion.   (Ferrea  v.  Chabot,  121  Cat  233.) 

DAMS. 


II. 


Construction  of.    See    Water  Companies. 


DANGEROUS  ARTICLES. 


Carrier  is  not  bound  to  receive.    See  Com- 
mon Carriers,  6. 

DANGEROUS  PREMISES. 
Injuries  from.    See  Negligence,  II,  1. 

DATE. 

Survivorship,  date  of.    See  Wills,  VI,  5. 
Error  in.    See  Taxation,  55. 
Statute,  date  in,  when  directory.  See  Tax- 
ation, 40. 

DAYS. 

See  Sundays. 

Fractions  of.    See  Statutes,  3. 
First  and  last  day.    See  Statute  of  Limi- 
tations, L 


DEAD  BODIES. 

Disposition  of.    See  Burial. 

DEADLY  WEAPON. 
Assault  with.    See  Criminal  Law,  XI,  8. 

DEATH. 
See  Estates  of  Deceased  Persons. 

Coroners.    See  Coroners. 
Action  by  wife  for  death  of  husband.    See 
Husband  and  Wife,  IV. 

Minor,  death  of,  action  for.  See  Parent 
and  Child,  6  et  seq. 

Caused  by  injury  from  condition  of  leased 
premises,  liability  for.  See  Landlord  and 
Tenant,  21, 

Action  against  railroad  for.  See  Rail- 
roads, VII. 

Testimony  of  physician  as  to  cause  of. 
See  Privileged  Communications,  6,  7. 

Natural  causes,  death  from,  what  is  not. 
See  Police,  5. 

Evidence,  what  admissible  in  action  for 
death  of  wife.    See  Negligence,  34. 

Declarations,  admissibility  of  as  part  of 
res  gestae.    See  Evidence,  51. 

Damages  for.    See  Damages,  V. 

Civil  death  of  person  sentenced  to  state's 
prison.    See  Criminal  Law,  X. 

Civil,  effect  of  on  right  to  levy  execution. 
See  Executions,  VI. 

Glf ts  causa  mortis.    See  Gifts. 

Bond  on  appeal  on  death  of  party.  See 
Appeals,  V,  3. 

Service  of  notice,  death  of  party.  See  Ap- 
peals, V,  1,  c. 

Reversal  of  judgment  after  death  of 
party.    See  Appeals,  XII,  6. 

Administrator,  death  of  and  actions 
against  sureties.  See  Executors  and  Ad- 
ministrators, XII. 

Partner,  death  of.    See  Partnership,  VIII. 

Lessor,  death  of  and  appointment  of 
lessee  as  administrator.  See  Landlord  and 
Tenant,  IX. 

Beneficiary  under  trust,  death  of,  effect 
of.    See  Trusts  and  Trustees,  27. 

Trustee,  death  of,  appointment  of  suc- 
cessor.   See  Bankruptcy  and  Insolvency,  38. 

Homicide.    See  Criminal  Law,  XI,  Id. 

Manner  or  cause  of.  See  Criminal  Law, 
XI,  16,  d,  L. 

Evidence  of  death  of  person  whose  name 
is  forged.    See  Criminal  Law,  342  et  seq. 

Effect  of.    See  Homesteads,  IX. 

Setoff,  right  of,  is  not  affected  by  death. 
See  Setoff. 

Vendor's  lien  not  affected  by.  Bee  Vendor 
and  Vendee,  22. 

Lien  of  judgment  not  affected  by.  See 
Judgments,  49. 

Duty  of  surviving  attorney  to  account 
See  Attorney  and  Client,  33. 

Authority  of  attorney  ceases  on  death  of 
client.    See  Attorney  and  Client,  7. 

Widow,  death  of,  pending  appeal,  effect 
of  on  family  allowance.  See  Estates  of  De- 
ceased Persons,  15. 
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DEBTOR  AND  CREDITOR-DEOEDBNTS, 


Abatement  of  proceedings  to  set  apart  es- 
tate by.  See  Estates  of  Deceased  Persons, 
7. 

Effect  of  death  of  defendant  on  motion  to 
dismiss  for  want  of  prosecution.  See  Dis- 
missal, 6,  7. 

Effect  of  on  statute  of  limitations.  See 
Statute  of  Limitations,  38. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy  and  Insolvency;  Assign- 
ment for  the  Benefit  of  Creditors;  Mort- 
gages. 

Accounts.    See  Accounts. 

Pledges.    See  Pledges. 

Exempting  trusts  from  claims  of  cred- 
itors.   See  Trusts  and  Trustees,  IV. 

Loan  to  be  secured  by  contract  to  convey 
is  in  nature  of  equitable  mortgage.  See 
Specific  Performance,  7. 

Trust  for  creditors,  rights  of  brokers.  See 
Brokers. 

Creditors  are  not  beneficiaries  under  a 
trust,  when.    See  Trusts  and  Trustees,  V. 

Marshaling  of  assets.  See  Marshaling  of 
Assets. 

Claims  against  estates.  See  Estates  of 
Deceased  Persons,  V. 

Notice  to  creditors.  See  Estates  of  De- 
ceased Persons,  V,  1. 

Agreement  to  make  loan.    See  Loans. 

Fraudulent  conveyances.  See  Fraudulent 
Conveyances. 

Declarations  of  debtor  that  sale  by  him 
was  to  defeat  creditor  are  inadmissible. 
See  Evidence,  49. 

Creditor's  bill  to  remove  fraudulent  mort- 
gage, venue  of.    See  Venue,  4. 

Parol  agreement  to  pay  more  than  obliga- 
tion calls  for.    See  Mortgages,  27. 

Release  of  one  defendant,  effect  of.'  See 
Release,  4. 

Creditors,  enforcement  of  resulting  trust 
against.    See  Trusts  and  Trustees,  43. 

Creditor  purchasing  land  held  in  trust 
under  execution,  protection  of.  See  Trusts 
and  Trustees,  43. 

Presumption  as  to  maturity  of  obligation. 
See  Statute  of  Limitations,  20. 

Situs  of  debts.    See  Taxation,  7. 

Change  in  form  of  Indebtedness.  See 
Mortgages,  24. 

Action  to  recover  money,  allegations  of 
nonpayment.    See  Contracts,  40,  41. 

1.  The  discharge  of  one  of  several  joint 
debtors  from  the  joint  debt  against  them, 
which  does  not  relate  to  the  merits  of  the 
contract,  but  relates  only  to  his  personal 
privilege  to  be  discharged  therefrom  by 
operation  of  law,  as  the  result  of  a  plea  of 
Infancy,  or  of  bankruptcy,  or  of  the  statute 
of  limitations,  Is  not  available  to  the  re- 
maining joint  debtors  who  have  not  the 
same  personal  privilege.  (Harrison  v.  Mc- 
Cormick,  122  Cal.  651.) 

2.  Where  each  of  two  debtors  gave  his 
notes  to  a  bank  with  the  other  as  indorser, 
and  transferred  lands  and  other  securities 
to  the  bank  to  secure  his  indebtedness,  upon 
an  express  trust  to  sell  the  lands  to  pay 
the  indebtedness,  and  the  bank,  for  a  valua- 


ble consideration,  surrendered  his  personal 
securities  to  one  of  the  debtors,  and  released 
him  from  liability  upon  the  notes  except  as 
to  the  lands  transferred  by  him  to  the  bank 
in  trust,  the  settlement  in  no  way  touching 
upon  or  affecting  the  rights  and  liabilities 
of  his  codebtor,  with  whom  a  separate  set- 
tlement was  subsequently  had,  involving 
an  absolute  conveyance  of  his  lands  to  the 
bank,  and  a  release  of  his  Indebtedness, 
and  surrender  of  all  the  notes  to  him,  such 
settlement  in  no  way  touching  upon  or  re- 
ferring to  the  other  debtor  with  whom  the 
first  settlement  was  made,  the  burden  of  in- 
debtedness remaining  upon  the  lands  under 
the  first  settlement  was  not  removed  or  dis- 
charged or  in  any  way  affected  by  the  sec- 
ond settlement  with  the  codebtor,  and  such 
lands,  being  still  held  upon  the  original 
trust,  formed  no  part  of  the  estate  of  the  de- 
ceased trustor,  and  upon  subsequent  sale 
thereof  by  the  bank  and  application  of  the 
proceeds  in  part  payment  of  the  original  in- 
debtedness of  the  deceased  trustor  to  the 
bank,  his  administrator  cannot  maintain  an 
action  against  the  bank  for  an  accounting 
upon  the  theory  that  the  entire  indebtedness 
of  both  debtors  was  discharged  by  the  sur- 
render of  the  notes,  and  that  the  lands  of 
the  deceased  debtor  were  thereby  released 
from  the  trust  and  reverted  to  the  estate. 
(Friedlander  v.  Bank  of  California,  119  Cal. 
93.) 

3.  Where  there  is  evidence  of  circumstan- 
ces tending  to  show  that  the  second  sep- 
arate settlement  was  simply  a  release  of  the 
liability  of  the  debtor  with  whom  it  was 
made,  and  that  the  other  debtor  who  had 
been  before  released  except  as  to  his  lands 
was  a  stranger  to  the  second  transaction, 
and  that  it  had  nothing  to  do  with  the 
charge  of  his  indebtedness  upon  his  lands, 
or  any  release  thereof,  the  fact  that  the 
bank,  in  an  answer  filed  in  another  action, 
admitted  that  the  entire  indebtedness  of 
both  debtors  was  satisfied  and  discharged 
by  the  deed  given  at  the  second  settlement, 
and  the  further  fact  that  all  the  notes  were 
given  up  at  the  time  of  that  settlement,  and 
the  note  account  upon  the  books  was  then 
balanced  and  closed,  cannot  be  held  conclu- 
sive that  the  liability  of  the  other  debtor 
charged  upon  his  lands  was  then  discharg- 
ed, but  served  only  to  create  a  conflict  of  evi- 
dence, the  weight  of  which  was  matter  for 
the  trial  court,  and  its  findings  against  such 
discharge  will  not  be  disturbed  for  want  of 
evidence  to  sustain  them.  (Friedlander  v. 
Bank  of  California,  119  Cal.  93.) 

DEBTS. 
See  Debtor  and  Creditor. 

Of  city.    See  Municipal  Corporations.  V. 

Refunding  of  and  issuance  of  bonds.  See 
Municipal  Corporations,  V,  4. 

Irrigation  district,  debts  of.  See  Irriga- 
tion District,  VIII. 

Situs  of.    See  Taxation,  7. 

DECEDENTS. 
See  Estates  of  Deceased  Persons. 


DECEIT-DEDICATION,  I,  II,  1,  2. 
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DECEIT. 
See  Fraud. 
Presumption  against    See  Judgments,  64. 

DECISIONS. 

See  Stare  Decisis. 

Judicial,  what  are.    See  Judgments,  I. 
Judicial,  effect  of,  as  mistake  of  law.    See 
Mistake,  6. 
Notice  of.    See  New  Trial,  IV,  2. 
Construction  of.    See  Appeals,  XII,  1. 
Binding  effect  of.    See  Appeals,  XII,  1. 

DECLARATIONS. 
Evidence,  declarations  as.    See  Evidence, 

Impeachment  of  witness  by  proof  of  dif- 
ferent declarations.    See  Witnesses,  III,  8. 
Agent,  declarations  of.    See  Agency,  IV, 

Oral  declarations  of  judge,  effect  of.  See 
Findings,  VI. 

Dying.     See  Criminal  Law,  XI,  16,  d,  G. 
Homesteads,  declaration  of.    See  Home- 
steads, II. 

DECREES. 

See  Judgments. 

Interlocutory,  appealability  of.  See  Ap- 
peals, II,  6. 

DEDICATION. 

I.  Nature  of;  Dedication  a  Question  Be- 
tween Owners  and  Public. 

II.  What   Constitutes  Dedication  or  Offer 
of  Dedication. 

1.  Intent  Governs,  Dedication  a  Ques- 

tion of  Fact 

2.  By  User. 

3.  Marking  of  Streets  on  Maps,  Plats, 

or  Surveys. 

4.  Acceptance  of  Dedication. 

III.  Revocation  of;  Conveyance  of  Property 
Dedicated. 

Husband  cannot  dedicate  homestead.  See 
Homesteads,  22. 

Streets,  dedication  of.    See  Streets,  I. 

Title  to  lot  dedicated  by  city  to  public  use. 
8ee  San  Francisco,  V. 


I.  Nature    of;  Dedication    a    Question    Be- 
tween Owners  and  Public. 

1.  Dedication,  In  its  strict  legal  sense  is  a 
matter  purely  between  the  owner  and  the 
public,  and  there  is  no  such  thing  as  a 
dedication  between  the  owner  and  indi- 
viduals. (Prescott  v.  Edwards,  117  Oal. 
288.) 

2.  Dedication  is  a  matter  purely  between 
the  owners  and  the  public,  and  the  respec- 
tive rights  of  the  owners  of  lots  and  blocks 
who  may  have  purchased  from  the  parties 
filing  the  map  are  not  involved,  further  than 
that  sales  to  them  may  be  some  evidence  of 

Cal.  Digest,  Vol.  V— 16 


an  intention  to  dedicate  the  street  to  the 
public;  but  there  is  no  such  thing  as  a  dedi- 
cation between  the  owners  and  individuals, 
and  the  respective  rights  of  the  owners  rest 
upon  other  and  different  principles  of  law. 
(City  of  Sacramento  v.  Clunie,  120  Cal.  29.) 


II.  What  Constitutes  Dedication  or  Offer  of 

Dedication. 

1.  Intent  Governs;  Dedication  a  Question  of 

Fact. 

Highways,  dedication  of  by  reservation  in 
deed.    See  Highways,  2,  4. 

Conflicting  evidence  as  to  dedication  not 
reviewed.    See  Streets,  2. 

3.  The  dedication  of  a  public  street  is  a 
question  of  intent,  and  the  acts  of  the  owner 
of  property  are  sufficient  to  prove  a  dedica- 
tion only  when  they  are  evincive  of  such 
intent  or  are  such  as  to  estop  him  from 
denying  that  such  was  his  intent.  (City  of 
Eureka  v.  McKay,  123  Cal.  666.) 

4.  The  intention  of  the  owner  of  land 
to  dedicate  part  thereof  as  a  public  street  is 
essential  to  a  dedication;  and  •  findings  of 
mere  probative  facts,  without  the  finding  of 
a  dedication  or  of  an  intent  to  dedicate,  and 
which  are  not  inconsistent  with  the  absence 
of  such  intention,  and  may  indicate  a  mere 
license  to  the  public  to  use  an  open  passage- 
way for  travel,  without  adverse  user  thereof 
by  the  public,  are  insufficient  to  establish 
the  dedication  of  the  way  as  a  public  street. 
(Niles  v.  City  of  Los  Angeles,  125  Cal.  572.) 

5.  A  dedication  by  the  widow  after  the 
death  of  the  husband  is  not  sufficiently 
proved,  where  her  intention  to  dedicate  the 
land  to  public  use  is  not  clearly  manifest; 
and  the  mere  facts  that  the  land  was  used 
by  the  public  for  travel  for  about  eight 
years,  without  either  consent  or  objection 
upon  her  part,  and  that  during  the  lifetime 
of  her  husband  he  erected  a  house  upon  the 
rear  of  the  lot  fronting  upon  the  strip  of 
land  in  dispute,,  the  steps  of  which  occupied 
four  feet  thereof,  and  that  this  house  re- 
mained In  the  same  position  during  her 
ownership  and  possession,  do  not  indicate 
dedication  upon  her  part.  (San  Francisco 
v.  Grote,  120  Cal.  59.) 

6.  The  dedication  in  pais  of  a  public  park, 
or  of  land  to  any  public  use,  can  never  be  a 
matter  of  law.  The  owner's  intention  Is  the 
all  important  element  in  creating  a  dedica- 
tion, and  Is  a  question  of  fact;  and  a  find- 
ing of  "no  dedication"  cannot  be  disturbed 
where  the  evidence  is  conflicting,  though 
the  preponderance  of  the  evidence  may  be 
in  favor  of  the  dedication.  (City  of  Los 
Angeles  v.  Kysor,  125  Cal.  463.) 


2.  By  User. 

Mere  license  to  the  public  and  user  with- 
out adverse  user.    See  ante,  4. 

7.  Where  the  dedication  of  a  highway  is 
sought  to  be  established  by  user  by  the  pub- 
lic, it  must  be  shown  that  the  user  was  ad- 
verse   with  the    knowledge  of  the  owner; 
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and  the  user  must  be  of  such  duration 
that  the  public  interest  and  private  right 
would  be  materially  Impaired  if  the  dedica- 
tion were  revoked  and  the  use  by  the  public 
discontinued.  (Niles  v.  City  of  Los  Angeles, 
125  Cal.  572.) 


3.  Marking  of   Streets  on  Maps,  Plats,   or 

Surveys. 

Sales  by  party  filing  map.    See  ante,  2. 
Reservation   on    map,  when   operates  as. 
See  San  Francisco,  27. 

8.  The  record  of  a  map,  with  the  designa- 
tion of  streets  and  parks  thereon,  and  the 
sale  of  lots  by  such  map,  whatever  effect  it 
may  have  upon  the  individual  rights  of  the 
lot-owners,  cannot  conclusively  establish 
the  dedication  of  a  park  designated  thereon 
to  public  use;  but,  treating  it  as  an  offer  of 
dedication  thereof,  a  finding  of  "no  dedica- 
tion" will  be  sustained,  where  no  public  ac- 
ceptance of  the  offer  is  established,  and  the 
evidence  tends  to  show  a  revocation  of  the 
offer.    (City  of  Los  Angeles  v.  Kysor,  125 

Cal.  463.) 

9.  The  mere  marking  of  streets  upon  an 
unrecorded  map  of  a  suburban  addition  to 
a  town,  where  the  purchasers  of  lots  there- 
upon were  informed  by  the  vendor  and  his 
agent  that  the  streets  were  not  dedicated  to 
public  use,  but  were  to  be  maintained  as 
private  ways,  subject  to  the  rights  of  per- 
sons to  whom  lots  in  the  tract  might  be 
sold,  to  use  them  in  connection  with  their 
land,  does  not  constitute  a  dedication  there- 
of to  public  use;  and  where  there  is  evi- 
dence that  obstructions  were  constantly 
maintained  across  the  northern  end  of  one 
of  such  streets  by  the  owner  of  the  land, 
and  that  it  was  never  his  Intention  to  dedi- 
cate the  street  to  public  use,  a  finding  that 
there  was  no  dedication  of  the  street  is  suf- 
ficiently supported.  (People  ex  rel.  San 
Joaquin  Co.  v.  Sperry,  116  Cal.  503.) 

10.  Where  the  owners  of  land  have  ex- 
pressly authorized  the  survey  and  platting 
of  the  land  into  lots,  blocks,  and  streets,  the 
map  of  which  has  been  made,  and  filed  in 
the  recorder's  office,  and  have  joined  in 
several  conveyances  all  referring  to  such 
map  for  description,  they  have,  by  the  ap-. 
proval  of  the  map,  offered  to  dedicate  all 
the  streets  marked  thereon,  and  their  in- 
tent to  dedicate  is  fairly  apparent,  regard- 
less of  whether  the  person  with  whom  a  con- 
tract was  made  to  survey  and  plat  the 
land,  and  to  negotiate  sales  thereof,  subject 
to  specified  conditions,  was  or  was  not,  in 
strictness,  their  agent.  (Koshland  v.  Spring, 
116  Cal.  689.) 

11.  Whether  the  owner  of  land  by  making 
sales  according  to  a  recorded  map  has  made 
the  offer  of  dedication  with  reference  to 
other  streets  than  those  by  which  the  lots 
sold  are  bounded,  is  a  question  of  fact,  to 
be  determined  from  the  circumstances  of 
each  case,  such  as  the  number  of  sales, 
their  proximity  to  the  street  claimed  to 
have  been  dedicated,  the  use  to  which  the 
land  has  been  put,  and  the  means  by  which, 
or  the  extent  to  which  the  streets  have  been 


brought  into  connection  with  other  streets 
and  highways;  and  similar  considerations 
must  govern  when  the  inquiry  concerns  the 
extent  to  which  the  offer  has  been  accepted, 
or  the  extent  of  the  rights  of  purchasers 
of  lots  in  the  tract  (Koshland  v.  Spring, 
116  Cal.  689.) 

12.  The  platting  of  a  tract  of  land,  record- 
ing the  plat,  and  selling  lots  by  reference 
to  such  plat,  though  sometimes  called  a 
dedication  of  the  streets,  marked  therein  in 
favor  of  the  purchasers,  Is  not  such  in  legal 
effect,  where  there  is  no  perfected  dedica- 
tion thereof  to  public  use,  nor  does  such 
platting  and  selling  of  lots  upon  the  streets 
operate  directly  as  a  grant  of  the  streets 
to  the  purchasers;  but  their  right  therein 
is  established  by  estoppel  in  pals  of  the 
vendor,  preventing  the  practice  of  Injustice 
by  him;  and  the  estoppel  of  the  vendor  is 
the  same,  though  there  is  no  plat  of  the  sur- 
vey, where  lots  are  sold  with  reference  to 
streets  which  are  surveyed  and  marked 
upon  the  ground,  and  the  purchasers  are  in- 
formed by  the  vendor  that  strips  of  land 
thus  marked  adjoining  the  lots  purchased 
by  them  are  streets,  nor  can  the  purchasers 
be  deprived  of  the  use  of  such  adjoining 
streets  by  any  subsequent  act  of  the  ven- 
dor.   (Prescott  v.  Edwards,  117  Cal.  298.) 

13.  An  act  granting  a  charter  to  a  city, 
and  describing  therein,  as  part  of  its  ex- 
terior boundaries,  a  street  called  "A"  street, 
which  In  fact  was  not  open  to  travel  or 
used  as  a  street,  though  designated  as  "A" 
street  upon  an  unauthorized  map  In  the 
recorder's  office,  as  crossing  marsh  lands  on 
the  waterfront,  no  cross  streets  or  con- 
necting streets  being  referred  to  in  the  act, 
and  the  board  of  trustees  of  the  town  being 
required  therein  to  lay  off  the  waterfront 
in  such  lots  as  would  accommodate  mill 
owners  and  other  occupants,  and  to  sell  the 
same  to  bona  fide  possessors,  cannot  be  con- 
strued as  intended  to  dedicate  such  street 
or  to  operate  as  a  dedication  thereof.  (City 
of  Eureka  v.  McKay,  123  Cal.  666.) 

14.  An  unauthorized  map  deposited  in  the 
recorder's  office  by  a  person  having  no  in- 
terest in  the  land  cannot  amount  to  an  offer 
of  dedication;  and  an  act  of  the  legislature 
incorporating  a  city,  which  does  not  refer 
to  such  map,  cannot  be  construed  as  an 
adoption  thereof,  because  merely  referring 
to  a  street  by  the  same  designation  which  is 
indicated  upon  the  map.  (City  of  Eureka  v. 
McKay,  123  Cal.  666.) 

15.  A  municipal  ordinance  employing  a 
surveyor  to  survey  the  town,  "and  set  stakes 
at  the  corner  of  all  blocks  lying  between  A 
and  N  streets,"  does  not  operate  as  a  dedica- 
tion of  "A"  street,  which  had  never  been 
dedicated  to  public  use,  nor  opened  or  used 
as  a  street,  nor  does  it  authorize  the  sur- 
veyor to  lay  out  a  new  street  or  to  file  a  map 
showing  new  or  any  streets.  (City  of 
Eureka  v.  McKay,  123  Cal.  666.) 

4.  Acceptance  of  Dedication. 

Acceptance  is  necessary.    See  ante,  8. 

16.  Where  there  was  no  evidence  of  any 
act  of  acceptance  of  the  park  by  the  city, 
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the  mere  occasional  use  of  a  portion  of  the 
grounds  for  picnics  and  other  pleasure  pur- 
poses, being  consistent  with  private  owner- 
ship, which  was  in  fact  exercised  over  the 
tract,  cannot  establish  an  acceptance  of  the 
park  as  such  by  the  public,  against  a  find- 
ing of  "no  dedication."  (City  of  Los  Angeles 
v.  Kysor,  125  Cal.  463.) 

17.  An  acceptance  of  an  offer  to  dedicate 
may  be  presumed  or  implied  in  many  cases; 
yet  a  finding  of  fact  that  there  never  was 
an  acceptance  will  rarely  be  set  aside  by 
an  appellate  court,  where  the  claim  of  ac- 
ceptance is  based  upon  presumption  or  im- 
plication alone.  (City  of  Los  Angeles  v. 
Kysor,  125  Cal.  463.) 

18.  The  making  and  filing  of  a  map  desig- 
nating certain  streets  thereon,  Is  only  an 
offer  to  dedicate  such  streets  to  the  public, 
and  unless  the  offer  is  accepted  by  the  pub- 
lic within  a  reasonable  time,  the  owner  may 
resume  possession  and  control  of  the  prop- 
erty, and  thereby  revoke  his  offer.  (Niles  v. 
City  of  Los  Angeles,  125  Cal.  572.) 

19.  Evidence  showing  that  since  the  open- 
ing by  adjoining  owners  of  a  strip  used  as 
a  passageway,  it  was  cultivated  by  the  own- 
ers almost  every  year,  that  fruit  and  other 
trees  were  placed  thereon  by  them,  that 
taxes  were  paid  by  them  to  the  city  upon 
the  land,  that  on  an  assessment  map  of  an- 
other street  the  atrip  was  shown  to  be 
private  land,  and  not  a  street,  and  was  as- 
sessed to  the  owners  thereof,  and  that  the 
strip  had  never  been  improved,  graded,  or 
accepted  as  a  street  by  the  public  authorities, 
is  wholly  insufficient  to  support  a  finding 
that  the  strip  was  dedicated  or  abandoned 
to  the  public  as  a  street  (Niles  v.  City  of 
Los  Angeles,  125  Cal.  572.) 

20.  In  an  action  to  enforce  a  right  of  way 
as  appurtenant  to  the  land  of  plaintiff  over 
and  across  the  lands  of  the  defendant,  and 
which  was  wrongfully  obstructed  by  defend- 
ant, where  the  plaintiff  recovered  upon  that 
ground,  a  further  question  as  to  an  alleged 
dedication  of  the  lands  as  a  public  high- 
way is  rendered  immaterial  by  findings 
that  defendant  offered  to  dedicate  the  lands 
to  the  public  as  streets*  and  abandoned 
them,  as  such,  to  the  public,  but  that  the 
public  never  accepted  the  dedication,  and 
had  never  used  the  lands,  as  highways;  and, 
in  such  case,  the  placing  of  the  obstructions 
upon  the  lands  of  which  plaintiff  complains 
constitutes  a  rightful  revocation  of  the  of- 
fer of  dedication,  and  eliminates  the  ques- 
tion of  dedication  from  the  case.  (Prescott 
v.  Edwards,  117  Cal.  298.) 


III.  Revocation  of;  Conveyance  of  Property 

Dedicated. 

Revocation  of  offer.    See  ante,  8. 

Revocation,  what  shows.    See  ante,  19. 

Revocation  before  acceptance  of  offer.  See 
ante,  18. 

21.  A  contract  for  the  sale  of  a  park  tract 
designated  as  such  upon  the  recorded  map 
is  evidence  tending  to  show  a  revocation  of 
the  offer  to  dedicate  the  park  to  public  use. 
(City  of  Los  Angeles  v.  Kysor,  125  Cal.  463.) 


22.  Although  ordinarily  a  conveyance  of 
a  tract  by  exterior  boundaries  shows  a  de- 
sign to  revoke  an  unaccepted  offer  of  dedi- 
cation of  streets  therein,  yet  such  convey- 
ance to  the  vendee  of  a  purchaser  does  not 
have  that  effect,  where  the  contract  of  pur- 
chase was  made  by  the  same  general 
description  before  any  offer  of  dedication 
was  made,  and  where  the  deed  to  the  second 
vendee  expressly  excepts  a  large  number 
of  blocks  and  parcels  of  land  by  reference 
to  the  map.  (Koshland  v.  Spring,  116  Cal. 
689.) 

23.  Where  a  map  drawn  by  a  surveyor, 
showing  the  division  of  a  tract  of  land  Into 
blocks  and  streets  adjacent  to  a  city,  had 
been  filed  in  the  recorder's  office,  and  sub- 
sequently thereto,  but  prior  to  any  accept- 
ance by  the  city  of  the  map  as  an  official 
map,  deeds  had  passed  from  the  owners 
whereby  a  portion  of  the  land  by  metes  and 
bounds,  inclusive  of  a  portion  of  a  street, 
was  granted  to  a  private  person,  to  whom 
the  entire  land  included  in  his  deed  had 
been  sold,  such  sale  is  evidence  tending  to 
show  an  intent  to  revoke  any  offer  of  dedi- 
cation previously  made  by  reason  of  the 
filing  of  the  map,  and  the  subsequent  adop- 
tion of  the  map  by  the  city  as  an  official 
map  is  not  sufficient  evidence  of  dedica- 
tion to  reverse  a  finding  of  "no  dedication," 
especially  in  view  of  the  fact  that  there 
was  never  any  public  user  of  the  streets, 
and  that  they  were  barred  from  travel  for 
forty  years,  and  valuable  and  permanent  Im- 
provements had  been  placed  thereon,  and 
that  the  city  paid  the  defendant  and  his 
grantors  for  the  privilege  of  building  levees 
thereon.  (City  of  Sacramento  v.  Clunie,  120 
Cal.  29.) 

24.  A  deed  executed  by  the  city  to  an 
occupant  of  land,  specifically  describing 
boundaries  which  include  part  of  an  un- 
opened and  unused  street  which  had  not  in 
fact  been  dedicated  to  public  use,  without 
any  reservation  made  in  the  deed,  carries 
the  title  to  the  grantee  of  all  the  land 
granted,  and  Indicates  that  the  city  did  not 
then  believe  itself  to  have  dedicated  the 
street  to  public  use.  (City  of  Eureka  v.  Mc- 
Kay &  Co.,  123  Cal.  666.) 

DEEDS. 

Trust  deeds.    See  Trust  Deeds. 

Tax  deeds.     See  Taxation,  XI. 

Sheriffs.  See  Executions,  V;  Mortgages, 
XVIII,  11,  h. 

Acknowledgment  of.  See  Acknowledg- 
ments. 

Quitclaim  deed  by  mortgagor  Imposes  no 
personal  liability  to  mortgagee.  See  Mort- 
gages, 56. 

Quitclaim  deed  of  ditches  passes  water 
rights  as  appurtenant.    See  Watercourses,  6. 

Action  to  correct  mistake  in  deed  and 
quiet  title.    See  Statute  of  Limitations,  33. 

Mistake  in,  reformation  for.  See  Reforma- 
tion of  Contracts,  4. 

Description,  what  sufficient.  See  Mort- 
gages, 13. 

Description  is  not  impaired  by  what 
exception.    See  Streets,  18. 
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Description,  mistake  in,  reformation  of. 
See  Reformation  of  Contracts. 

1.  A  deed  specifically  describing  the  prop- 
erty conveyed  as  certain  numbered  lots  on  a 
designated  map  only  carries  the  land 
delineated  on  such  map  as  included  within 
the  boundaries  of  the  lots;  and  land  adjoin- 
ing such  lots  which  once  formed  part  of  a 
highway,  but  which  had  been  vacated  as 
such  at  the  time  of  the  execution  of  the 
deed,  does  not  pass  by  the  conveyance. 
(Sanchez  v.  Grace  M.  E.  Church,  114  Cal. 
295.) 

2.  In  an  action  of  partition,  where  all  of 
the  parties  who  set  up  any  title  base  their 
rights  under  conveyances  from  a  common 
grantor,  the  sufficiency  of  the  description,  or 
validity  of  a  sheriff's  deed  to  such  common 
grantor  need  not  be  determined  upon  ap- 
peal, as,  if  such  common  grantor  had  no 
title,  appellants  have  no  interest  in  the 
premises  Involved,  and  are  not  concerned  in 
the  Judgment.  (Davis  v.  Pacific  Improve- 
ment Co.,  118  Cal.  45.) 

3.  Where  the  ditch  referred  «to  in  the 
deed  is  described  both  In  the  complaint  and 
deed  by  the  same  descriptive  name,  and  the 
general  particulars  as  to  its  head  and  course 
ore  substantially  the  same,  and  there  was 
abundant  evidence  that  the  ditch  was  gen- 
erally known  and  spoken  of  by  such 
descriptive  name,  and  there  was  no  evi- 
dence that  any  other  ditch  in  the  county  had 
the  same  name,  defects  in  other  parts  of 
the  description  may  be  disregarded,  and  the 
property  described  in  the  deed  is  sufficiently 
identified  as  being  the  same  property 
described  in  the  complaint.  (Murray  v.  Tu- 
lare Irr.  Co.,  120  Cal.  311.) 

4.  In  order  to  sustain  the  delivery  of  a 
deed  to  a  third  person,  to  be  delivered  to  the 
grantee  upon  the  death  of  the  grantor,  it 
must  appear  that  the  grantor  parted  with 
the  possession  and  control  of  the  deed  for 
all  time.    (Kenney  v.  Parks,  125  Cal.  146.) 

5.  Where  a  husband  and  wife  each' exe- 
cuted a  deed  to  the  other,  and  both  deeds 
were  delivered  to  the  cashier  of  a  bank, 
with  the  understanding  that  upon  the  death 
of  either  the  deed  to  the  survivor  should  be 
recorded,  and  the  deed  of  the  survivor  re- 
turned as  ineffective,  no  escrow  was  created 
by  the  delivery  of  the  deeds,  though  it  was 
improperly  called  such,  and  no  title  vested 
under  either  of  them.  (Kenney  v.  Parks, 
125  Cal.  146.) 

6.  The  evidence  reviewed,  and  held  suffi- 
cient to  support  a  finding  that  a  deed  of  the 
home  place  from  a  father  to  his  daughter 
was  delivered  to  her  by  him  during  his  life- 
time.   (Reed  v.  Smith,  125  Cal.  491.) 

7.  Such  finding  is  not  overcome  by  evi- 
dence that,  after  Vie  delivery  of  the  deed, 
it  was  kept  in  the  usual  manner  among  pa- 
pers belonging  to  Loth  father  and  daughter, 
which  were  subs<  ;uently  placed  together  in 
her  valise;  that  the  father,  some  years  there- 
after, through  opposition  to  his  daughter's 
marriage,  demanded  the  deed  back,  and 
that  she  could  not  find  the  deed  or  valise 
containing  it;  that,  after  her  father's  death, 
she  did  not  set  up  a  claim  to  the  property 
when  his  will  was  read;  and  that  the  valise 


containing  the  deed  and  other  papers  was 
subsequently  found,  and  the  deed  recovered 
by  her.    (Reed  v.  Smith,  125  Cal.  491.) 

8.  The  delivery  of  an  unrecorded  deed  to 
an  agent  of  the  husband  for  him  as  grantee, 
passed  title  to  him,  and  left  no  title  remain- 
ing in  the  grantor;  and  a  subsequent  deed, 
executed  at  the  husband's  request,  from  the 
same  grantor  to  the  daughter  of  the  hus- 
band, the  plaintiff  in  the  action,  without 
consideration,  and  which  was  executed  and 
recorded  for  the  purpose  of  preventing  the 
property  from  being  reached  by  the  wife 
for  alimony  in  the  divorce  suit,  or  by  other 
creditors  of  the  husband,  was  void,  and 
passed  no  title  to  the  plaintiff,  irrespective 
of  the  question  of  fraud.  (Stephenson  v. 
Deuel,  125  Cal.  656.) 

Delivery  of  deed  to  attorney  of  grantee 
is  sufficient  delivery  to  grantee.  See  Fraud- 
ulent Conveyances,  6. 

9.  Deeds  of  lands  executed  and  acknowl- 
edged by  the  testatrix  and  her  husband, 
but  not  delivered  by  her  during  her  life- 
time, can  have  no  validity,  if  not  suffi- 
ciently referred  to  and  made  part  of  the  will 
of  the  testatrix;  and  if  the  lands  therein 
described  are  not  made  the  subject  of  a 
devise  by  the  terms  of  the  will,  there  is  an 
intestacy  as  to  such  lands.  (Estate  of 
Young,  123  Cal.  337.) 

10.  A  provision  in  the  will  for  the  future 
delivery  of  deeds  to  the  husband  of  the 
testatrix,  after  her  death,  and  for  delivery 
to  the  grantee  after  her  husband's  death, 
assuming  the  deeds  to  be  identified,  could 
not  give  to  them  as  deeds  any  validity,  or 
operate  to  vest  any  interest  in  the  grantee. 
Such  delivery,  if  performed  as  directed, 
would  amount  in  law  to  nothing.  (Estate  of 
Young,  123  Cal.  337.) 

11.  The  presumption  is  that  a  deed  duly 
executed  was  delivered  at  its  date;  and  the 
fact  that  it  was  not  recorded  until  after  the 
death  of  the  grantor,  does  not  render  the 
deed  insufficient  evidence  of  its  delivery  at 
its  date.    (Lewis  v.  Burns,  122  Cal.  358.) 

12.  Whether  the  subsequent  conduct  and 
acts  of  the  wife,  after  the  alleged  delivery 
of  the  deed,  was  such  as  to  authorize  the 
inference  that  it  had  not  been  delivered, 
was  a  question  of  fact  for  the  trial  court  to 
determine,  and  is  not  open  to  review  upon 
appeal.    (Poulson  v.  Stanley,  122  Cal.  655.) 

13.  In  the  absence  of  contrary  proof,  an 
authenticated  copy  of  the  record  of  a  deed 
is  sufficient  proof  to  establish  the  fact  of 
its  delivery.  (Davis  v.  Pacific  Improve- 
ment Co.,  118  Cal.  45.) 

Declarations  upon  delivery  of  deed  are  not 
admissible.    See  Evidence,  48. 

Delivery  of  deed  of  gift  to  third  person 
valid,  when.    See  Gifts,  20,  21. 

Delivery  of  deed  from  husband  to  wife  Is 
not  a  privileged  communication.  See  Privi- 
leged Communications,  12. 

Priority  of  delivery,  proof  of.  See  Mort- 
gages, 72. 

Presumption  that  deed  first  recorded  was 
first  delivered.    See  Mortgages,  72. 

Escrow.    See  Mortgages,  75,  76. 

14.  A  limitation  in  a  deed  of  part  of  a 
remainder  to  the  "heirs"  of  deceased  chil- 
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dren,  is  to  be  construed  as  meaning  persons 
who  would  succeed  to  their  estate  in  case  of 
intestacy,  and  as  including  the  surviving 
husband  of  a  deceased  daughter.  (Hoch- 
stein  v.  Berghauser,  123  Cal.  681.) 

Escrow,  delivery  after  death.  See  Mort- 
gages, 76. 

Presumption  of  consideration.  See  Pos- 
session. 

Conveyances  between  husband  and  wife. 
See  Husband  and  Wife,  I,  3. 

Community  property,  conveyances  of  and 
actions  to  recover.  See  Husband  and  Wife, 
II.  3. 

Joint  deed  to  husband  and  wife,  effect  of. 
See  Husband  and  Wife,  47. 

Recital  in  deed  of  wife  as  evidence.  See 
Husband  and  Wife,  60. 

Cotenants,  deeds  by  must  be  executed  by 
all  the  grantors.    See  Partition,  1. 

Dedication  of  highway  to  public  use  by 
reservation  in  deed.    See  Highways,  4. 

Presumption  of  dedication  does  not  arise 
from  reservation  of  way  in  deed.  See  High- 
ways, 2. 

Reservation  in  evidence  to  prove.  See 
Evidence,  47. 

City,  deed  by,  conclusiveness  of.  See  San 
Francisco,  22. 

Reservation  in  is  for  benefit  of  grantor 
alone.     See  Highways. 

Reservations  in  deed  of  executor.  See 
Estates  of  Deceased  Persons,  VI,  2,  e. 

After-acquired  title  does  not  pass*  by  deed 
of  son  pending  administration.  See  Estates 
of  Deceased  Persons,  117. 

Strict  construction  of  grant  against  gran- 
tee.   See  Boundaries,  1. 

Reference  to  deed  in  a  will.  See  Wills, 
VI,  2. 

Demand  for.    See  Vendor  and  Vendee,  V. 

Executing  deed  in  fee  where  executory 
contract  was  for  life  estate  does  not  show 
mistake.    See  Mistake,  9. 

Conveyance  of  mortgaged  premises.  See 
Mortgages,  XIV. 

Conveyances  by  heirs.  See  Estates  of  De- 
ceased Persons,  VII,  3. 

Security,  deed  intended  as.  See  Mort- 
gages, I. 

Action  on  deed  with  defeasances,  limita- 
tion of.     See  Statute  of  Limitations,  IV,  4. 

Water  right  passes  on  division  of  land. 
8ee  Watercourses,  38. 

Lien  created  in  deed  of  overflowed  land 
to  secure  payment  for  water.  See  Vendor 
and  Vendee,  23. 

Declarations  of  common  vendor  as  to  cus- 
tom in  making  reservations.  See  Evi- 
dence, 47. 

Rule  as  to  impeachment  of  deed  after  sale 
by  grantor,  when  does  not  apply.  See 
Sales,  13. 

Action  to  correct  deed  and  quiet  title. 
See  8tatute  of  Limitations,  IV,  7. 

Evidence,  deeds  as.    See  Evidence,  II,  4.  . 

DE  FACTO  CORPORATIONS. 

See  Corporations,  I. 

Evidence  sufficiency  of  to  prove.  See 
Banks  and  Banking,  44. 


DE  FACTO  OFFICERS. 

Justice  of  the  peace  is  where  boundaries 
of  township  changed.  See  Justices  of  the 
Peace,  3. 

DEFALCATIONS. 

See  cross-references    under   Embezzlement. 

Action  for  conversion  of  county  funds, 
defense  of  robbery.  See  Treasurers,  4  et 
seq. 

Of  bookkeeper,  liability  of  manager.  See 
Corporations,  91,  92,  95. 

DEFAMATION. 
See  Slander. 
Libel.    See  Libel. 

DEFAULT. 

I.  Jurisdiction  to  Enter  Judgment;  Valid- 
ity of;  Relief  Allowed  on  Default; 
i      Findings. 

II.  Amendment  of  Complaint  After. 

III.  Opening  of. 

1.  Grounds  of;  Discretion  of  Court; 

Affidavit  of  Merits. 

2.  Notice  of    Motion    to  Set  Aside; 

Filing  Answer. 

3.  Diligence     Requisite;      Abandon- 

ment; Appeal. 

No  default  can  be  taken  in  proceeding  for 
partial  distribution.  See  Estates  of  De- 
ceased Persons,  125. 

Entered  on  cross-complaint  which  was  in 
effect  an  answer.    See  Cross-Complaint,  3. 

In  suit  to  enforce  mechanic's  lien.  See 
Mechanics'  Liens,  70. 

Divorce  suit.  See  Marriage  and  Divorce, 
II,  3,  e. 

Waiver  of  right  to  trial  in  federal  court 
by  default  in  state.    See  Consuls,  5. 

Tender  made  on  conditional  setting  aside 
of,  sufficiency  of.    See  Tender,  3. 

Payment,  default  in.  See  Contracts,  30 
et  seq.;  Vendor  and  Vendee,  VI,  3. 

Junior  mortgagee,  default  by,  effect  of. 
See  Mortgages.  112. 

I.  Jurisdiction  to  Enter  Judgment;  Validity 
of;  Relief  Allowed  on  Default;  Findings. 

Justice  in  San  Francisco  not  compelled 
to  accept  fee  and  enter  default.  See  San 
Francisco,  12. 

Mandamus  will  not  lie  to  compel  entry  of, 
when.    See  Offices  and  Officers,  27. 

Striking  out  demurrer  and  ordering  de- 
fault for  failure  to  pay  alimony.  See  Mar- 
riage and  Divorce,  62. 

Entry  of,  when  premature.  See  Holidays, 
1. 

Findings  should  not  be  made  in  suit  to 
foreclose  where  no  appearance  for  defend- 
ant   See  Findings,  2. 

Action  on  justice's  Judgment  by  default, 
burden  of  proof  of  jurisdiction.  See  Jus- 
tices of  the  Peace,  8. 
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Irregular  entry  because  of  defects  in  ser- 
vice and  return  of  summons  will  not  sustain 
prohibition.    See  Justices  of  the  Peace,  7. 

Defective  service  of  summons,  setting 
aside  of  judgment.    See  Summons,  15. 

Reversal  of,  where  answer  signed  by 
client  and  default  prematurely  entered.  See 
Pleading  and  Practice,  22. 

1.  The  court  acquires  jurisdiction  of  the 
person  of  the  defendant  by  the  service  of 
the  summons,  and  upon  the  failure  of  the 
defendant  to  appear  in  the  action  within 
the  time  allowed  therefor,  it  has  jurisdic- 
tion to  enter  a  judgment  by  default,  and  it 
is  not  necessary  to  such  jurisdiction  that 
any  formal  default  should  have  been  pre- 
viously entered  by  the  clerk,  nor  that  the 
summons,  with  proof  of  service,  should  be 
then  on  file  with  the  clerk,  nor  is  the  juris- 
diction lost  by  neglecting  to  make  the  proof 
of  such  service  a  matter  of  record  before 
the  entry  of  Judgment;  and  where  the  court, 
after  the  judgment,  amends  the  record  by 
supplying  the  proof  of  service,  it  is  as  effect- 
ive to  support  the  judgment  upon  appeal 
therefrom,  as  if  It  had  been  filed  before  its 
entry.  (Hlbernia  Sav.  etc.  Soc.  v.  Matthai, 
116  Gal.  425.) 

2.  An  affidavit  of  the  service  of  summons 
which  fails  to  show  any  service  thereof  upon 
an  appealing  defendant,  and  upon  which  no 
charge  of  perjury  could  be  sustained,  no 
other  proof  of  service  appearing  in  the  rec- 
ord, is  insufficient  to  authorize  the  clerk  to 
enter  a  judgment  by  default  against  him, 
or  to  sustain  such  judgment  upon  a  direct 
appeal  therefrom.  (Linott  v.  Rowland,  110 
Gal.  452.) 

3.  As  against  a  defaulting  defendant,  no 
relief  can  be  granted  in  excess  of  that  de- 
manded in  the  complaint;  and  where  the 
only  relief  prayed  for  against  a  corporation 
joined  as  defendant  in  an  action  for  a  di- 
vorce was  that  it  be  enjoined  from  trans- 
ferring property  conveyed  to  it  by  the  de- 
fendant, and  from  allowing  or  permitting 
the  transfer  of  shares  of  stock  belonging 
to  the  defendant,  an  order  directing  it  to 
transfer  and  convey  the  property  to  a  re- 
ceiver is  in  excess  of  the  relief  asked,  and 
is  unauthorized.  (Foley  v.  Foley,  120  Gal. 
83.) 

4.  No  relief  can  be  granted  against  a  de- 
faulting defendant  in  excess  of  that  specifi- 
cally prayed  for  in  the  complaint;  and  the 
general  prayer  for  relief  cannot  enlarge  the 
power  of  the  court  to  grant  relief  not  prayed 
for  against  the  defaulting  defendant. 
(Staacke  v.  Bell,  125  Gal.  309.) 

Relief  cannot  be  In  excess  of  sum  de- 
manded in  complaint.  See  Judgments,  6; 
Mortgages,  130. 

Hearing  in  case  of.  See  Marriage  and 
Divorce,  II,  3,  e. 

5.  A  defaulting  defendant  has  the  right  to 
assume  that  no  relief  will  be  granted  be- 
yond that  which  the  complaint  specifically 
seeks;  and  codefendants,  whose  answer  is 
not  served  upon  the  defaulting  defendant, 
cannot,  by  any  prayer  for  affirmative  relief 
therein,  extend  the  specific  relief  properly 
granted   beyond  that  asked  for  in  the  com- 


plaint, as  against  such  defaulting  defend- 
ant   (Staacke  v.  Bell,  125  Gal.  309.) 

G.  In  an  action  by  a  deserted  wife  against 
her  husband  for  maintenance  without  di- 
vorce, and  to  set  aside  fraudulent  .transfers 
of  his  property,  and  for  a  receiver  to.  take 
charge  of  the  property,  where  the  defend- 
ants are  absent  from  the  state,  and  service 
of  the  summons  has  been  made  upon  them 
by  publication  and  mailing,  as  prescribed 
by  statute,  and  they  have  failed  to  appear 
in  the  action,  there  is  no  necessity  for  find- 
ings; and  any  findings  made  cannot  consti- 
tute part  of  the  judgment-roll,  or  be  consid- 
ered upon  an  appeal  by  them  from  the 
judgment;  but  the  appellate  court  can  only 
consider  the  complaint  and  judgment,  and 
such  allegations  as  are  necessary  to  support 
the  judgment  are  deemed  to  have  had  con- 
firmation in  the  evidence.  (Murray  v.  Mur- 
ray. 115  Gal.  266.) 


11.  Amendment  of  Complaint  After. 

7.  The  filing  of  an  amended  complaint 
supersedes  the  original;  and  where  the  com- 
plaint is  amended  in  matter  of  substance 
after  the  default  of  a  defendant  has  been 
entered,  it  has  the  effect  to  vacate  the  de- 
fault; and,  if  such  amended  complaint  is  not 
served  upon  the  defaulting  defendant,  there 
is  no  pleading  upon  which  a  judgment 
against  him  can  be  sustained.  (Linott  v. 
Rowland,  119  Gal.  452.) 

8.  An  amendment  of  the  complaint  in 
matter  of  form  after  the  publication  of  sum- 
mons, merely  setting  out  the  indorsements 
of  payments  on  the  notes,  in  the  nature  of 
a  bill  of  particulars  from  which  it  could  be 
ascertained  what  appeared  in  the  complaint, 
does  not  come  within  the  rule  that  an 
amendment  in  matter  of  substance  after 
default  opens  up  the  default,  and  such 
amendment  does  not  require  republication 
of  the  summons  nor  service  upon  absent  de- 
fendants. (Woodward  v.  Brown,  119  Cal. 
283.) 

Amendment  of  complaint  after  default 
opens  default.  See  Pleading  and  Practice, 
46. 

Wife,  default  of,  Is  waived  by  interposing 
of  pleadings  and  going  to  trial.  See  Hus- 
band and  Wife,  61. 


III.  Opening  of. 

1.  Grounds  of;  Discretion  of  Court;  Affidavit 

of  Merits. 

Judgment  not  set  aside  for  fraud  of  at- 
torney, when.    See  Judgments,  60. 

Refusal  to  set  aside,  when  not  an  abuse 
of  discretion.    See  Time,  7. 

Reliance  on  verbal  stipulation  is  ground 
of  setting  aside,  when.    See  Appeals,  29S. 

9.  The  exercise  of  the  discretion  of  the 
court  in  passing  upon  an  application  to  set 
aside  a  judgment  by  default  upon  the 
ground  of  mistake,  accident,  surprise,  or  ex- 
cusable neglect,  ought  to  tend  in  a  reason- 
able degree  to  bring  about  a  judgment  on 
the  very  merits  of  the  case,  and,  where  the 
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circumstances  are  such  as  to  lead  the  court 
to  hesitate,  it  is  better,  as  a  general  rule, 
that  the  doubt  should  be  resolved  in  favor 
of  the  application;  nor  is  the  discretion  a 
mental  one,  to  be  exercised  ex  gratia,  but  a 
legal  discretion  to  be  exercised  in  conformity 
with  the  spirit  of  the  law,  and  in  a  manner 
to  subserve,  and  not  to  impede  or  defeat,  the 
ends  of  substantial  justice;  and,  in  a  plain 
case,  this  discretion  has  no  office  to  perform, 
•  but  its  exercise  is  limited  to  doubtful  cases 
where  an  impartial  mind  hesitates.  (Miller 
y.  Carr,  116  Cal.  378.) 

10.  Where  the  evidence  adduced  on  an  ap- 
plication to  set  aside  a  default  is  conflicting, 
it  is  not  an  abuse  of  discretion  to  deny  the 
motion.     (Morton  v.  Morton,  117  Gal.  443.) 

11.  In  the  matter  of  opening  defaults, 
much  is  confided  to  the  discretion  of  the 
court;  and  where  the  circumstances  are  such 
as  to  lead  the  court  to  hesitate,  it  is  better 
to  resolve  the  doubt  in  favor  of  the  appli- 
cation, so  as  to  secure  a  trial  upon  the  mer- 
its. (Wm.  Wolff  &  Co.  v.  Canadian  Pac. 
By.  Co.,  123  Cal.  535.) 

12.  When  the  motion  to  vacate  the  judg- 
ment by  default  is  not  based  upon  mistake, 
inadvertence,  surprise,  or  excusable  neglect, 
which  might  be  relieved  under  section  473 
of  the  Code  of  Civil  Procedure,  but  is  made 
on  the  ground  that  the  court  has  no  juris- 
diction to  render  any  judgment  by  reason 
of  failure  to  serve  the  summons,  the  ques- 
tion whether  the  facts  stated  in  the  appli- 
cation to  vacate  the  judgment  constitute  a 
defense  to  the  action,  is  immaterial,  and  can- 
not be  considered.  (J.  L.  Mott  Iron  Works 
v.  West  Coast  etc.  Co.,  113  Cal.  341.) 

13.  Where  the  sheriff's  return  of  service 
of  summons  shows  that  it  was  served  upon 
the  twenty-fourth  day  of  the  month,  and 
affidavits  upon  a  motion  to  set  aside  a  judg- 
ment, entered  by  default,  disclose  an  affi- 
davit of  merits,  and  show  that  the  defend- 
ant was  under  the  impression  and  belief 
that  the  summons  was  served  on  the  twen- 
ty-fifth day  of  the  month,  and  had  so  noted 
a  memorandum  upon  the  copy  served  upon 
him,  and  so  reported  to  his  counsel,  who 
for  that  reason  served  a  demurrer  and  ap- 
plication for  change  of  venue  one  day  after 
the  entry  of  the  default,  believing  that  the 
appearance  was  in  time,  such  affidavits  show 
such  a  mistake  as  is  clearly  within  the  pro- 
visions of  section  473  of  the  Code  of  Civil 
Procedure,  which  permits  the  court  to  grant 
relief,  and  which  the  spirit  of  the  code  re- 
quires to  be  granted,  and  it  is  error  not  to 
grant  such  morion.  (Miller  v.  Carr,  116  Cal. 
37&) 

14.  Where  the  action  in  which  the  judg- 
ment by  default  was  set  aside  was  brought 
against  an  administratrix,  and  was  founded 
upon  transactions  about  which  the  adminis- 
tratrix presumably  had  little  knowledge,  it 
was  proper  and  prudent  for  her  to  endeavor 
to  obtain  some  knowledge  of  the  facts  from 
the  deposition  of  the  plaintiff  before  an- 
swer, with  a  view  to  preparing  the  answer; 
and  although  the  fact  alleged  in  defend- 
ant's affidavit  that  the  plaintiff's  attorney 
agreed  orally  to  give  formal  notice  of  the 
overruling  of  a  demurrer,  and  not  to  take 


any  further  steps  in  the  action  until  the 
deposition  of  plaintiff  was  completed,  is  dis- 
puted and  denied  by  plaintiff's  attorney,  yet, 
where  both  parties  united  in  taking  the  dep- 
osition, the  affidavit  for  which  alleged  that 
it  was  taken  with  a  view  to  preparing  the 
answer,  and  the  plaintiff  stipulated  for 
various  continuances  thereof  after  the  de- 
fendant had  been  in  default,  the  trial  court 
might  conclude  from  the  facts  that  the  con- 
duct of  the  plaintiff  deceived  the  defendant, 
and  might  properly  set  aside  the  Judgment 
by  default.    (McGowan  v.  Kreling,  117  Cal. 

31.) 

15.  A  discharge  in  bankruptcy  or  insol- 
vency, disclosed  In  an  affidavit  of  merits 
upon  motion  to  vacate  a  judgment  by  de- 
fault, upon  the  ground  of  excusable  neglect, 
is  not  a  technical  defense  rendering  the  affi- 
davit of  merits  insufficient,  but,  like  pay- 
ment or  release,  is  a  plea  in  bar  which  goes 
to  the  merits  of  the  action,  and  is  a  defense 
recognized  by  the  statute,  which,  when  prop- 
erly interposed,  is  effectual  and  conclusive; 
and,  where  the  showing  of  excusable  neglect 
is  sufficient  to  Justify  an  order  vacating  the 
judgment  to  let  in  such  defense,  the  order 
must  be  affirmed.    (Tuttle  v.  Scott,  119  Cal. 

586.) 

16.  The  necessity  of  pleading  a  discharge 
from  the  debt  sued  upon  in  insolvency  or 
bankruptcy,  in  order  to  prevent  being  bound 
by  the  judgment,  does  not  preclude  the 
granting  of  relief  against  the  judgment,  un- 
der section  473  of  the  Code  of  Civil  Pro- 
cedure, but  the  existence  of  the  rule  that  a 
defense  must  be  pleaded  created  the  neces- 
sity for  the  enactment  of  that  section,  in 
order  that  parties  bringing  themselves  with- 
in its  provisions  might  be  so  relieved. 
(Tuttle  v.  Scott,  119  Cal.  586.) 

17.  Reliance  of  an  insolvent  debtor  upon 
the  advice  of  counsel  as  to  the  effect  of  his 
adjudication  in  insolvency,  which  led  the 
Insolvent  to  believe  that  the  efforts  of  plain- 
tiff to  collect  his  claim  as  against  the  in- 
solvent must  be  confined  to  the  insolvent 
court,  and  to  such  dividends  as  he  had  there 
received,  and  which  led  him  to  pay  no  atten- 
tion to  a  joint  action  against  the  defendant 
and  another  maker  of  the  note  in  suit,  is  a 
sufficient  excuse  for  his  neglect  to  answer 
before  judgment  to  justify  the  opening  of  a 
judgment  by  default  to  let  in  the  defense 
of  his  discharge  in  insolvency.  (Tuttle  v. 
Scott,  119  Cal.  586.) 


2.  Notice  of  Motion    to  Set    Aside;    Filing 

Answer. 

18.  A  rule  of  court  requiring  the  copy  of 
an  answer  proposed  to  be  filed  to  be  served 
with  the  notice  of  a  motion  to  set  aside  a 
default  is  proper;  and  a  demurrer  is  not  an 
"answer"  within  the  meaning  of  such  rule. 
(Bagley  v.  Cohen,  121  Cal.  604.) 

19.  Where  it  appears  that  the  plaintiff 
was  the  purchaser  of  the  mortgaged  prop- 
erty under  his  decree  of  foreclosure,  the  no- 
tice of  motion  by  a  prior  mortgagee  to  set 
aside  the  default  need  only  be  served  upon 
the  plaintiff,  and  need  not  be  served  upon  a 
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codefendant  against  whom  no  relief  is 
sought  upon  the  motion,  and  who  is  not  af- 
fected by  the  order  vacating  the  judgment. 
(Schart  v.  Schart,  116  Cal.  91.) 


3.  Diligence  Requisite;   Abandonment;   Ap- 
peal. 

Order  setting  aside,  review  of  on  appeal. 
See  Appeals,  XI,  10,  c. 

Order  denying  motion  to  set  aside  default, 
appealability.    See  Appeals,  27. 

Order  refusing  to  vacate  judgment  by  de- 
fault; time  to  appeal  from.    See  Appeals,  63. 

20.  The  rule  of  diligence  prescribed  by  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  in 
•making  application  to  set  aside  a  default, 
does  not  control  the  subsequent  proceedings, 
nor  is  six  months  necessarily  a  measure  of 
reasonable  time  for  subsequent  diligence; 
but  if  the  application  is  made  within  the 
six  months,  the  court  is  free  to  dispose  of 
it  as  the  exigencies  of  business  and  the  cir- 
cumstances of  the  case,  under  the  guidance 
of  the  court,  will  permit  (Wm.  Wolff  &  Co. 
v.  Canadian  Pac.  Ry.  Co.,  123  Cal.  535.)    . 

21.  A  motion  to  set  aside  a  default  and 
judgment  seasonably  made,  the  final  dis- 
position of  which  was  delayed  for  a  series 
of  years,  owing  to  dilatory  proceedings, 
occasioned  by  the  refusal  of  the  plaintiff  to 
accept  the  tender  of  counsel  fees  provided 
in  an  order  granting  the  motion  condition- 
ally, and  by  an  erroneous  modification  of 
that  order,  upon  defendant's  motion,  which 
was  appealed  from  by  plaintiff,  and  by  a 
subsequent  action  upon  the  judgment,  and 
defense  thereof,  cannot  be  considered  as 
abandoned,  in  the  absence  of  evidence  of  an 
Intention  of  the  defendant  to  abandon  the 
motion.  (Wm.  Wolff  &  Co.  v.  Canadian  Pac. 
Ry.  Co.,  123  Cal.  535.) 

22.  By  a  final  order  granting  the  motion 
absolutely,  the  court  by  implication  passed 
upon  the  question  of  abandonment,  and 
found  against  Its  existence.  (Wm.  Wolff  & 
Co.  v.  Canadian  Pac.  Ry.  Co.,  123  Cal.  535.) 

23.  The  abandonment  of  a  motion  to  set 
aside  a  default  and  judgment  is  a  question 
of  intention,  requiring  something  more  than 
mere  passivity  of  the  moving  party  to  es- 
tablish it.  It  cannot  be  founded  upon  an 
estoppel  In  pais,  nor  upon  laches,  which 
operate  only  in  invitum.  It  is  not  evidenced 
by  obtaining  time  to  file  a  brief  upon  de- 
murrer to  an  answer  in  an  action  upon  the 
judgment,  in  which  was  pleaded  the  mo- 
tion, the  conditional  order,  and  the  tender. 
(Wm.  Wolff  &  Co.  v.  Canadian  Pac.  Ry. 
Co.,  123  Cal.  535.) 

24.  loaches  is  an  equitable  defense,  deter- 
minable by  the  particular  facts  and  circum- 
stances of  the  case,  and  is  a  question  of  fact 
on  the  evidence;  and  the  matter  Is  one  left 
to  the  sound  discretion  of  the  chancellor  in 
each  case.  (Wm.  Wolff  &  Co.  v.  Canadian 
Pac.  Ry.  Co.,  123  Cal.  535.) 

25.  Detriment  to  the  plaintiff  caused  by 
the  scattering  of  his  witnesses  and  the  death 
of  his  chief  witness,  pending  long  delay  in 
the  final  determination  of  a  motion  to  set 
aside  a  judgment  by  default,  is  matter  which 


bears  upon  the  ultimate  fact  of  laches, 
which  is  to  be  determined  by  the  trial  court 
in  its  discretion.  (Wm.  Wolff  &  Co.  v. 
Canadian  Pac.  Ry.  Co.,  123  Cal.  535.) 

26.  If  the  circumstances  show  that  excep- 
tionally long  delay  in  securing  a  final  order 
passing  absolutely  upon  the  motion  to  set 
aside  the  judgment  by  default  was  owing, 
first,  to  the  refusal  of  plaintiff  to  accept  a 
tender,  and  to  appeals  taken  by  plaintiff, 
and  second,  to  a  bona  fide  misconception  of4 
defendant,  long  acquiesced  in  by  plaintiff, 
as  to  the  nature  and  effect  of  the  conditional 
order  and  of  the  tender  made  thereunder, 
supposing  such  conditional  order  and  tender 
to  be  a  disposition  of  the  motion,  instead  of 
an  Interlocutory  order,  the  court  had  discre- 
tion under  such  circumstances  to  accept  the 
explanation  of  the  delay  and  to  make  a  final 
order  granting  the  motion,  upon  deposit  in 
court  of  the  money  required  to  be  paid  as  a 
condition  of  granting  the  motion.  (Wm. 
Wolff  &  Co.  v.  Canadian  Pac.  Ry.  Co.,  123 
Cal.  535.) 

DEFEASANCES. 

Action  on  deeds  with  defeasances,  limita- 
tion of.    See  Statute  of  Limitations,  IV,  4. 


DEFENDANTS. 

Pleadings  oji  part  of.  See  Pleading  and 
Practice,  III. 

DEFICIENCY. 

On  sale  under  pledge.  See  Pledges,  III, 
4. 

On  foreclosure.  See  Mortgages,  XVIII,  9, 
XIX,  8. 

Action  to  enforce  mechanic's  lien,  de- 
ficiency in.    See  Mechanics'  Liens,  VIII,  2. 

Redemption  by  holder  of  deficiency  judg- 
ments.   See  Executions,  22. 

Sureties,  liability  of,  for  deficiency.  See 
Appeals,  110. 

■ 

DEFINITIONS. 
See  Words  and  Phrases. 

Accumulations.  See  Trusts  and  Trustees, 
55. 

Arson.      See  Criminal  Law,  220. 

Chastity.    See  Criminal  Law,  661. 

Deadly  weapon.    See  Criminal  Law,  222. 

Forgery.    See  Criminal  Law,  310. 

Insolvency.  See  Bankruptcy  and  Insol- 
vency, 4. 

Judicial  decisions.    See  Judgments,  I. 

Liens.    See  Partnership,  41. 

Mistake  of  fact.    See  Mistake,  2. 

Monopolies.    See  Contracts,  15. 

Office.    See  Harbor  Commissioners,  10. 

Ordinance.     See  Ordinances,  II,  3. 

Orphan  asylums.    See  Orphan  Asylums. 

Special  elections.    See  Elections,  3. 

Special  proceedings.  See  Special  Proceed- 
ings. 

Towns.    See  Nuisances,  6. 

Waiver.    See  Waiver,  1. 
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DEGREES. 

Of  murder.    See  Criminal  Law,  XI,  16,  a. 
Instructions  as  to  degrees  of  murder.    See 
Criminal  Law,  XI,  16,  e. 


DELEGATION. 

Agent,  delegation  of  authority  by.  See 
Agency,  II,  2. 

Discretion  vested  in  supervisors,  effect  of 
delegation  of.    See  Streets,  X,  3. 

Control  of  county  funds  cannot  be  dele- 
gated.   See  County  Clerk. 

Harbor  commissioners  cannot  delegate 
powers.    See  Harbor  Commissioners,  6. 


DELINQUENCIES. 

Delinquent  tax  list.  See  Supervisors, 
VIII. 

Printing  delinquent  tax  list.  See  Super- 
visors, II,  5. 

DELIVERY. 

Deeds,  delivery  of.    See  Deeds. 

Gifts,  delivery  of.    See  Gifts,  IV. 

Notes,  delivery  of.    See  Bills  and  Notes,  I. 

On  pledge.    See  Pledges,  2,  3. 

Policy,  delivery  of.    See  Insurance,  I,  1. 

Sales,  delivery  on.    See  Sales,  II. 

Constructive,  what  Is  not.    See  Gifts,  22. 

Priority  of  delivery,  proof  of.  See  Mort- 
gages, 72. 

Marking  of  sacks  is  not.  See  Landlord 
and  Tenant,  36. 

Failure  to  deliver  telegram  with  prompt- 
ness, damage  for.  See  Telegraph  Compa- 
nies, 2. 

DELUSIONS. 

See  Insanity,  III,  3. 

♦ 

Effect  of  on  testamentary  capacity.  See 
Wills,  IV,  2. 

DEMAND. 

1.  The  legitimate  object  of  a  demand  Is  to 
enable  a  party  to  perform  his  contract,  or 
discharge  his  liability,  according  to  the  na- 
ture of  it,  without  a  suit  at  law;  and  there 
is  no  stereotyped  form  or  manner  of  de- 
mand, but  any  language  Intended  to  consti- 
tute a  demand,  and  which  plainly  informs 
the  party  of  whom  the  demand  is  made  that 
he  is  required  to  perform  the  duty  or  ob- 
ligation to  which  the  demand  refers,  is  suffi- 
cient   (Mullally  v.  Townsend,  119  Cal.  47.) 

2.  Where  an  obligation  itself  provides  that 
a  demand  shall  be  made,  it  must  be  made 
and  alleged,  and  should  be  pleaded  with 
directness  and  certainty;  but  an  objection  to 
the  sufficiency  of  an  allegation  of  demand  for 
want  of  certainty  must  be  by  special  de- 
murrer pointing  out  the  particular  defects 
complained  of,  and  cannot  be  urged  upon 
general  demurrer  to  the  complaint,  nor  upon 
a  general  objection  raised  to  its  sufficiency 
to  state  a  cause  of  action,  upon  a  motion 
for  nonsuit  which  admitted  all  of  its  allega- 


tions to  be  sustained  by  sufficient  evidence. 
(Mullally  v.  Townsend,  119  Oal.  47.) 

Is  no  part  of  cause  of  action  for  conver- 
sion.   See  Sheriffs,  4. 

Sufficiency  of.    See  Attachments,  33  et  seq. 

Necessity  of,  to  charge  sureties.  See  At- 
tachments, 32. 

Not  necessary  to  cause  of  action  for  fail- 
ure to  furnish  materials.    See  Contracts,  38. 

Unnecessary  before  action  for  conversion, 
when.    See  Bankruptcy  and  Insolvency,  60. 

Deed,  demand  for.  See  Vendor  and  Ven- 
dee, V. 

Unnecessary  when  performance  impossi- 
ble.   See  Sales,  19. 

Splitting.    See  Severance  of  Actions. 

Prolonging  statute  by  failure  to  demand. 
See  Statute  of  Limitations,  VI. 

Statute  of  limitations  cannot  be  defeated 
by  neglect  in  making.    See  Mandamus,  10. 

Reasonable  time,  demand  must  be  made 
in.    See  Statute  of  Limitations,  49. 

Reasonable  time  for  demand,  what  Is  not 
See  Vendor  and  Vendee,  14. 

Want  of,  where  defendant  charged  with 
embezzlement.    See  Criminal  Law,  275. 

Improper,  what  waives.    See  Tender,  13. 

City  council,  sufficiency  of  demand  on. 
See  Supervisors,  22. 

Sufficiency  of  alleged  demand  is  admitted 
by  failure  to  deny.    See  Pledges,  20. 


DEMANDS. 

Against  county.    See  Auditors. 
Assignment  of.    See  Streets,  XI,  8. 
Allowance  of  claims.    See  Supervisors,  II, 
6. 
Illegal,  refusal  to  pay.    See  Treasurers,  1. 
Payment  of.    See  Treasurers. 

DEMURRERS. 
See  Pleading  and  Practice,  IV. 

Indictment  or  information,  demurrer  to. 
See  Criminal  Law,  VII,  6. 

Taking  advantage  of  statute  of  limitations 
by  demurrer.  See  Statute  of  Limitations, 
IX. 

Defect  of  parties,  demurrer  for.  See  Par- 
ties, III. 


DEPENDENT  COVENANTS. 

Agreement  to  pay  and  performance.    See 
Vendor  and  Vendee,  VI,  1. 


DEPOSIT. 
See  Pledges. 

Bailments.    See  Bailments. 

Forfeiture  of.    See  Streets,  X,  2. 

Gross  negligence,  what  is  not.    See  Hotels. 

On  contract  to  purchase  real  estate,  In- 
terest on.    See  Interest,  1. 

Interest  on  money  deposited  as  security. 
See  Interest,  2. 

One  depositing  property  for  illegal  purpose 
not  executed  is  entitled  to  its  return.  See 
Contracts,  25. 
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Special  deposit  with  bank  as  a  pledge. 
See  Banks  and  Banking,  21  et  seq. 

Banks,  deposits  in.  See  Banks  and  Bank- 
ing, III. 

National  banks,  deposits  in,  how  assessed. 
See  Taxation,  12. 

Funds  of  state,  deposit  of  in  bank.  See 
Offices  and  Officers,  4. 

Certificate  of  deposit.  See  Banks  and 
Banking,  III. 

Special.    See  Banks  and  Banking,  III. 

Assumpsit  for  money  deposited.  See  As- 
sumpsit, I,  2. 


DEPOSIT  IN  COURT. 
See  Tender,  3,  4. 


DEPOSITARIES. 

Ward's  funds,  rights    and    liabilities  of. 
See  Guardian  and  Ward,  II. 


DEPOSITIONS. 

At  preliminary  examination,  admissibility 
of.    See  Criminal  Law,  XI,  16,  d,  N. 

Whole  deposition  should  not  be  read  in 
contradicting  witness.    See  Witnesses,  68. 

Affidavit,  deposition  to,  regarded  as.  See 
New  Trial,  71. 

Striking  out  of  answer  for  refusal  to  give 
deposition.    See  Appeals,  291. 

Wife  of  insane  person,  deposition  of,  is  in- 
admissible. See  Privileged  Communica- 
tions, 11. 

Former  action,  deposition  in,  admissibility. 
See  Evidence,  81. 

1.  Where  the  deposition  of  the  plaintiff  is 
taken  before  the  trial,  under  subdivision  1 
of  section  2021  of  the  Code  of  Civil  Pro- 
cedure, it  cannot  be  rightfully  rejected  as 
evidence  for  the  defendant,  on  the  sole 
ground  that  the  plaintiff  was  present  in 
court  and  examined  as  a  witness,  and  cross- 
examined  by  the  defendant  at  the  trial;  and 
the  provision  to  that  effect,  found  in  section 
2032  of  that  code,  does  not  apply  to  subdi- 
vision 1  of  section  2021.  (Adams  v.  Weaver, 
117  Cal.  42.) 

2.  Where  the  deposition  of  the  plaintiff, 
when  offered  by  the  defendant,  was  exclud- 
ed by  the  court,  and  the  deposition  is  not 
made  part  of  the  record  upon  appeal,  it 
must  be  presumed  in  favor  of  the  action  of 
the  court  that  the  contents  of  the  deposition 
were  immaterial,  or  Inadmissible,  as  evi- 
dence.   (Adamis  v.  Weaver,  117  Cal.  42.) 

3.  Where  the  notice  of  the  taking  of  a 
deposition  and  the  certificate  of  the  notary 
thereto  were  not  set  out  in  the  record  upon 
appeal,  the  indorsement  of  the  notary  on  the 
back  of  the  envelope,  showing  a  misnomer 
of  the  witness  whose  deposition  was  taken, 
is  extraofflclal,  and  forms  no  part  of  the 
document,  and  cannot  be  considered;  and  it 
must  be  presumed  upon  appeal  in  favor  of 
the  judgment  that  the  notice  and  certificate 
were  in  due  form,  and  stated  the  name  of 
the  witness  correctly.  (Wise  v.  Collins,  121 
Cal.  147.) 


4.  Where  both  parties  were  present  at  the 
taking  of  a  deposition,  the  objection  that 
questions  were  leading  must  be  taken  at  the 
time  of  the  interrogatory,  and  if  no  objec- 
tion was  then  made  to  the  form  of  the  inter- 
rogatory, It  cannot  be  urged  at  the  trial. 
(Kyle  v.  Craig,  125  Cal.  107.) 

5.  The  notary  taking  a  deposition  may  eith- 
er appoint  a  clerk  or  a  shorthand  reporter  to 
take  down  the  testimony;  and  the  fact  that 
such  reporter  was  not  appointed  by  the 
court  and  that  his  transcript  of  the  testi- 
mony into  longhand  was  objected  to  by  de- 
fendant's counsel,  Is  immaterial,  if  the  cer- 
tificate of  the  notary  states  that  the  tran- 
scription into  longhand  was  by  the  notary 
carefully  read  to  the  witness,  and,  being  by 
him  first  corrected,  was  subscribed  by  the 
witness  in  the  presence  of  the  notary.  (Kyle 
v.  Craig,  125  Cal.  107.) 

DEPUTIES. 
County  clerk.    See  County  Clerk. 

DESCENT. 
See  Estates  of  Deceased  Persons,  Til,  2. 

Community  property,  succession  to.  See 
Husband  and  Wife,  II,  4. 

Homestead,  descent  of.  See  Homesteads, 
IX. 

DESCRIPTION. 

Assessment  by  reclamation  district,  de- 
scription of  land.  .  See  Swamp  and  Over- 
flowed Lands,  II,  4,  a. 

Certainty  of.    See  Trover,  3. 

Claim  of  mechanic's  lien,  description  in. 
See  Mechanics'  Liens,  VIII,  4. 

Deeds,  description  In.  See  Deeds,  1  et 
seq. 

In  indictment  for  larceny,  sufficiency  of. 
See  Criminal  Law,  XI,  21,  c. 

Mexican  grant,  survey  in.  See  Mexican 
Lands,  I,  1. 

Mortgage,  description  in.  See  Mortgages, 
III. 

Parol  evidence  is  inadmissible  to  aid, 
when.    See  Taxation,  11. 

Street  work,  description  of.  See  Streets, 
IX,  3. 

What  sufficient.  See  Irrigation  Districts. 
6;  Mortgages,  13. 

What  insufficient    See  Taxation,  11. 

What  presumption  in  favor  of  not  in- 
dulged.   See  Taxation,  11. 

Mistake  in,  effect  of.  See  Swamp  and 
Overflowed  Land,  30. 

Mistake  in,  reformation  of.  See  Reforma- 
tion of  Contracts. 

Uncertain,  when.    See  Replevin,  9. 

Ambiguous  mistake  not  relieved.  See 
Mistake,  3. 

That  Is  certain  which  may  be  made  cer- 
tain.   See  Husband  and  Wife,  30. 

Objection  to  because  of  lndeflniteness  is 
waived,  when.    See  Exchange,  2. 

Subdivisions,  description  by.  See  Mexi- 
can Lands,  2. 

Subdivisions,  description  in  mortgage  by. 
See  Mexican  Lands,  3. 
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DESERTION. 
See  Marriage  and  Divorce,  II,  1,  c. 

Right  of  wife  to  sue  alone  on  desertion 
by  husband.    See  Married  Women,  2,  3. 

What  allegations  show.  See  Husband  and 
Wife,  1. 

Condonation  of.  See  Marriage  and  Di- 
vorce, 21. 

DESIGNATIONS. 
Party.    See  Elections,  II. 

DETAINER. 
See  Forcible  Entry  and  Unlawful  Detainer. 

DETINUE. 
Replevin.    See  Replevin. 

DEVIATION. 

By  common  carriers.  See  Common  Car- 
riers, I,  1. 

DEVISES. 

See  Wills,  VI. 


See    Bounda- 


DIAGRAMS. 

As  evidence  of  boundary, 
rles,  17;  Evidence. 

DILIGENCE. 


On  opening  default    See  Default,  III,  3. 
Reasonable,  what  is.    See  Default,  20. 

DIRECTORS. 

Corporations,  questions  relating  to.  See 
Corporations,  IX. 

Election  of  directors  of  irrigation  district. 
See  Irrigation  Districts,  VI. 

Bank,  director  of,  pledge  to,  effect  of.  See 
Banks  and  Banking,  4. 

DIRECTORY. 

Resort  may  be  had  to,  to  show  whether  a 
person  of  a  certain  name  lived  in  city.  See 
Criminal  Law,  330,  331. 

DISBARMENT. 

Attorney,  disbarment  of.  See  Attorney 
and  Client,  IV. 

DISBURSEMENTS, 
see  irees. 
Coete.    See  Costs. 

DISCHARGE. 

Remedy  of  servant  on.  See  Master  and 
Servant,  53,  64. 


Insolvency,  discharge  in.  See  Bankruptcy 
and  Insolvency,  VIII. 

Receiver,  discharge  of.    See  Receivers,  V. 

Administrator,  discharge  of.  See  Execu- 
tors and  Administrators,  X. 

* 

DISCIPLINE. 

Of  members  of  benefit  society.  See  Benev- 
olent Societies,  V. 

DISCLAIMER. 

Tenant  disclaiming  title  is  not  entitled  to 
notice  to  quit.    See  Ejectment,  9. 

Damages  not  disclaimed  by  limiting  evi- 
dence to  certain  time.    See  Damages,  5. 

DISCONTINUANCE. 

Of  trial,  witness  cannot  be  imprisoned  for 
contempt  after.    See  Contempt,  6. 

DISCOVERY. 

See  Statute  of  Limitations,  42. 

Mines,  discovery  of.  See  Mines  and  Min- 
ing, I. 

DISCRETION. 

Delegation  of  discretion  vested  in  super- 
visors.   See  Streets,  X,  3. 

Discretionary  acts  cannot  be  delegated. 
See  Agency,  II,  2. 

Court  not  presumed  to  abuse.  See  Jury 
and  Jurors,  33. 

As  to  setting  aside  stipulation.  See  Jury 
and  Jurors,  4,  5.  , 

As  to  whether  determination  of  intoxica- 
tion of  juror  shall  be  upon  affidavits  or  by 
parol.    See  Jury  and  Jurors,  58. 

In  permitting  jurors  to  separate.  See 
Jury  and  Jurors,  50,  51. 

Challenge  of  juror,  discretion  in.  See 
Jury  and  Jurors,  V,  4. 

Injunction,  discretion  as  to  issuance.  See 
Injunctions,  II. 

Continuance,  motion  for  is  addressed  to. 
See  Jury  and  Jurors,  65. 

As  to  setting  aside  judgment.  See  Judg- 
ments, 57. 

As  to  renewal  of  motion.  See  Pleading 
and  Practice,  53. 

Permitting  additional  counsel,  when  Is  in. 
See  Attorney  and  Client,  20. 

Cross-examination,  extent  of,  discretion  as 
to.    See  Witnesses,  13. 

Leading  questions,  discretion  as  to.  See 
Witnesses,  28. 

Leading  questions,  discretion  as  to  permit- 
ting.   See  Gifts,  15. 

To  settle  statement  not  presented  within 
time.    See  New  Trial,  68. 

Employment  of  bookkeeper  by  trustee  is 
not  an  abuse  of  discretion,  when.  See 
Trusts  and  Trustees,  64. 

Of  assessor.    See  Taxation,  70. 

Amount  of  assessment  not  interfered  with. 
See  Irrigation  Districts,  21. 

Default  discretion  as  to  opening  of.  See 
Default,  III,  1. 

Matters  within,  review  of,  on  appeal.  See 
Appeals,  XI,  10. 
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DISINOORPORATION. 
Of  city.    See  Municipal  Corporations,  X. 

DISMISSAL. 

I.  Grounds    of;    Dismissal    on    Plaintiff's 
Own  Motion. 
II.  Order  for;  Entry  of  Judgment;  Where 
Defendant     Files      Counterclaim    or 
Asks  Affirmative  Relief. 

III.  Findings  In. 

IV.  Relief  Against;  Motions  to  Set  Aside. 
V.  Effect  and  Conclusiveness  of  Judgment 

of;  as  Res  Adjudicate. 

Appeals,  questions  relating  to  dismissal 
of.    See  Appeals,  IX. 

Renewal  of  motion  to  dismiss.  See  Plead- 
ing and  Practice,  53. 

Right  tQ  dismiss  is  equivalent  to  dis- 
missal, when.    See  Contracts,  66,  67. 


I.  Grounds  of;  Dismissal  on  Plaintiff's  Own 

Motion. 

For  want  of  prosecution,  review  of  order. 
See  Appeals,  XI,  10,  d. 

Motions  to  set  aside  JLndictment  or  infor- 
mation.   See  Criminal  Law,  VII,  6. 

Motion  to  dismiss  suit  brought  by  district 
attorney  without  authority  is  proper.  See 
District  Attorney,  3. 

Action  of  interpleader,  right  of  dismissal 
of.    See  Interpleader,  1. 

Setting  aside  of  submission  and  granting 
dismissal.    See  Pleading  and  Practice,  59. 

Supplemental  complaint  against  retired 
partner  is  properly  dismissed,  when.  See 
Partnership,  30. 

Where  complaint  uncertain,  action  should 
not  be  dismissed  without  leave  to  amend. 
See  Married  Women,  6. 

Unfiled  stipulation  that  plaintiff  may  en- 
ter judgment  defeats  right  to  dismissal. 
See  Stipulations,  3. 

1.  The  superior  court  has  power  to  dis- 
miss an  action  for  want  of  prosecution,  and 
the  exercise  of  this  power  is  left  to  the  dis- 
cretion of  the  court,  subject  only  to  reversal 
for  a  patent  abuse  of  such  discretion. 
(First  Nat.  Bank  of  San  Diego  v.  Nason,  115 
Cal.  626.) 

2.  There  is  no  fixed  or  certain  rule  as  to 
the  dismissal  of  an  action  for  want  of  prose- 
cution in  cases  In  which  the  dismissal  is  not 
made  compulsory  by  the  Code  of  Civil  Pro- 
cedure; and  where  there  is  no  dispute  as  to 
the  facts,  the  only  question  is  whether  there 
Is  an  abuse  of  discretion  in  dismissing  the 
action  in  view  of  the  particular  crcum- 
stances  of  the  case.  The  facts  of  this  case 
reviewed,  and  the  dismissal  held  not  an 
abuse  of  discretion.  (Stanley  v.  Gillen,  119 
Cal.  176.) 

3.  Where  the  delay  in  the  prosecution  has 
been  had  at  the  instance  or  request  of  the 
defendant,  the  court  will  properly  refuse  to 
dismiss;  but  a  mere  threat  of  the  defendant 
to  take  advantage  of  the  insolvent  laws,  not 
coupled  with  any  request  for -delay,  or  prom- 
ise of  payment  in  the  event  of  such  delay,  is 


not  a  valid  excuse  for  postponement  on  the 
part  of  the  plaintiff  In  prosecuting  the  ac- 
tion. (First  Nat.  Bank  of  San  Diego  v. 
Nason,  115  CaL  626.) 

4.  The  delay  of  nearly  a  year  to  take  out 
summons  after  filing  the  complaint  in  a  sim- 
ple action  upon  a  promissory  note,  the  delay 
of  nearly  another  year  to  serve  the  sum- 
mons, with  the  defendant  ever  present,  and 
the  delay  of  a  year  and  a  half  after  Issue 
joined  in  such  action  is  sufficient  to  justify 
the  exercise  of  the  discretion  of  the  court  In 
dismissing  the  action  for  want  of  prosecu- 
tion. (First  Nat.  Bank  of  San  Diego  v.  Na- 
son, 115  Cal.  626.) 

5.  Subdivision  7  of  section  581  of  the  Code 
of  Civil  Procedure,  providing  that  no  actions 
shall  be  further  prosecuted,  and  all  actions 
shall  be  dismissed  unless  summons  shall 
have  been  issued  within  one  year  and  shall 
have  been  served  within  three  yeara  after 
the  commencement  of  the  action,  is  not  to 
be  construed  as  meaning  that  plaintiff  may 
have  the  full  time  limited  thereby  in  all 
cases;  but  it  is  still  discretionary  with  the 
court,  as  it  was  prior  to  the  amendment  of 
that  section,  to  dismiss  the  action  for  im- 
proper delay  In  the  prosecution  of  it,  even 
though  the  summons  be  issued  and  served 
within  the  time  limited  by  the  code.  (Stan- 
ley v.  Gillen,  119  Cal.  176.) 

6.  Under  section  581  of  the  Code  of  Civil 
Procedure,  as  amended  in  1889,  the  failure 
to  serve  the  summons  within  three  years 
after  Its  issuance  Is  peremptory  ground  for 
dismissal  of  the  action;  and  it  is  immaterial 
that  the  defendant  died  within  less  than  one 
year  after  the  commencement  of  the  action. 
The  time,  having  begun  to  run  during  his 
lifetime,  was  not  suspended  by  his  death, 
nor  by  failure  to  appoint  an  administrator 
of  his  estate.    (Davis  v.  Hart,  123  Cal.  384.) 

7.  The  ignorance  of  the  plaintiff  that  the 
defendant  died  possessed  of  an  estate  is  im- 
material; and  his  failure  to  have  an  admin- 
istrator appointed  in  time  to  save  the  statute 
was  at  his  risk  of  losing  his  debt  (Davis 
v.  Hart,  123  Cal.  384.) 

8.  Subdivision  7  of  section  581  of  the  Code 
of  Civil  Procedure,  providing  for  the  dis- 
continuance and  dismissal  of  actions  unless 
the  summons  has  been  issued  within  one 
year,  and  served,  and  return  thereon  made 
within  three  years  after  the  commencement 
of  the  action,  or  unless  appearance  has  been 
made  by  the  defendant  within  said  three 
years,  is  prohibitory  and  mandatory,  and  is 
not  unconstitutional  so  far  as  it  is  made 
applicable  to  pending  suits.  (Vrooman  v.  Li 
Po  Tai,  113  Cal.  302.) 

9.  A  defendant,  by  taking  from  the  plain- 
tiff and  filing  a  stipulation  extending  his 
time  to  answer,  and  by  accepting  and  acting 
upon  an  agreement  contained  therein  to 
grant  successive  extensions  in  consideration 
of  certain  payments  made,  does  not  appear 
in  the  action,  within  the  meaning  of  said 
section  581;  and  such  facts  will  not  operate 
to  prevent  a  dismissal  of  the  action  for  a 
failure  to  return  the  summons  within  the 
time  limited  by  the  section.  (Vrooman  v. 
Li  Po  Tai,  113  Cal.  302.) 
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10.  An  action  is  properly  dismissed  for 
want  of  prosecution  where  no  service  of 
summons  appears,  and  nothing  has  been 
done  in  the  action  for  nearly  thirteen  years; 
but  the  judgment  of  dismissal  is  properly 
vacated  upon  motion  of  an  assignee  of  the 
cause  of  action,  upon  showing  that  on  the 
day  after  the  commencement  of  the  action 
the  plaintiff  and  defendant  had  stipulated 
that  judgment  might  be  entered  at  any 
time,  that  the  defendant  had  stipulated  like- 
wise with  a  former  assignee  of  the  cause  of 
action  two  years  thereafter,  and  also  with 
the  moving  party  as  a  subsequent  assignee, 
ten  years  after  the  suit  was  brought,  the 
last  stipulation  specifying  a  less  rate  of  in- 
terest.   (Cooper  v.  Gordon,  125  Cal.  296.)        ' 

11.  The  right  of  the  plaintiff  to  dismiss 
the  action  of  his  own  motion  with  legal 
form  and  effect  cannot  be  impaired  by  the 
fact  that  a  judgment  of  dismissal  had  been 
before  improvidently,  irregularly,  and  ille- 
gally entered  by  the  clerk.  (Kaufman  v. 
Superior  Court,  115  Cal.  152.) 

Stipulation  by  client  dismissing  action  dis- 
regarded where  one  represented  by  attor- 
ney.    See  Attorney  and  Client,  5. 


II.  Order  for;  Entry  of  Judgment;  Where 
Defendant  Files  Counterclaim  or  Asks 
Affirmative  Relief. 

12.  A  pencil  order  of  dismissal  does  not  ac- 
quire any  additional  force  by  reason  of  the 
subsequent  filing  of  a  formal  order  attested 
by  the  clerk,  without  the  knowledge  or  con- 
sent of  the  court,  on  the  procurement  of 
the  defendant,  after  knowledge  on  his  part 
that  an  order  had  been  made  by  the  court 
vacating  the  order  of  dismissal.  (People  v. 
Curtis,  113  Cal.  68.) 

13.  The  court  does  not  lose  jurisdiction  of 
an  action,  until  a  judgment  of  dismissal  is 
entered,  though  an  order  of  dismissal  can- 
not be  defeated  by  the  filing  of  an  answer 
containing  a  counterclaim  before  the  actual 
entry  of  judgment,  and  judgment  of  dis- 
missal may  be  entered  nunc  pro  tunc. 
(Evans  v.  Johnston,  115  Cal.  180.) 

14.  Where  the  plaintiff  in  an  action  of  in- 
terpleader has  taken  every  step  required  on 
his  part  to  have  the  action  dismissed,  the 
failure  of  the  clerk  to  perform  his  minis- 
terial duties  by  entering  the  dismissal  in 
the  register,  and  to  cause  a  proper  judgment 
of  dismissal  to  be  entered  in  his  judgment- 
book,  cannot  affect  the  substantial  rights  of 
the  parties,  nor  is  the  right  of  the  plaintiff 
to  a  dismissal  impaired  or  lost  by  the  subse- 
quent filing  of  a  cross-complaint  by  one  or 
both  of  the  defendants;  and  a  judgment  of 
dismissal  thereafter  entered  by  the  clerk 
will  relate  to  the  date  of  the  legal  demand 
for  dismissal  of  the  action.  (Kaufman  v. 
Superior  Court,  115  Cal.  152.) 

15.  A  plea  in  abatement  of  a  subsequent 
action,  of  a  prior  action  pending  between  the 
same  parties  for  the  same  cause,  must  be 
sustained,  where  It  appears  that  such  prior 
action  was  commenced,  and  no  judgment  of 
dismissal    is  shown   to  have   been   entered 


therein,  although  a  dismissal  was  in  fact  or- 
dered by  the  court,  on  motion  of  the  plain- 
tiff, and  was  entered  in  the  minutes  of  the 
court.    (Evans  v.  Johnston,  115  Cal.  180.) 

16.  Where  an  action  was  brought  for  a 
partnership  accounting,  and  a  settlement 
was  had,  and  a  stipulation  filed  for  the  dis- 
missal of  the  action,  but  no  judgment  of  dis- 
missal was  in  fact  entered,  the  action  Is  still 
pending  notwithstanding  the  lapse  of  many 
years;  and  the  court  has  not  lost  jurisdic- 
tion to  relieve  the  plaintiff  from  the  effect 
of  the  stipulation  on  account  of  alleged 
fraud,  and  to  cause  the  case  to  be  set  for 
trial  if  the  circumstances  shown  should 
justify  it.  (Truett  v.  Onderdonk,  120  Cal. 
581.) 

17.  In  an  action  to  quiet  title,  an  answer 
setting  up  the  defendant's  title  and  praying 
for  a  decree  establishing  it,  and  enjoining 
plaintiff  from  asserting  any  interest  in  the 
land,  or  interfering  with  defendant's  posses- 
sion thereof,  does  not  claim  such  affirmative 
relief  under  subdivision  1  of  section  581  of 
the  Code  of  Civil  Procedure,  as  to  preclude 
a  judgment  of  dismissal  of  the  action  at  the 
instance  of  the  plaintiff.  (Wood  v.  Jordan, 
125  Cal.  263.) 

18.  Upon  issue  joined  in  an  action  to  re- 
cover money,  where  the  defendant  has  set 
up  a  counterclaim,  plaintiff  is  not  entitled 
to  a  dismissal  of  the  action,  under  section 
581  of  the  Code  of  Civil  Procedure,  without 
the  consent  of  the  defendant;  and,  upon  fail- 
ure of  the  plaintiff  to  appear  at  the  trial,  the 
defendant  is  not  bound  to  take  a  dismissal 
of  the  action,  though  he  might  do  so,  but  he 
has  the  right,  under  section  581  of  that  code, 
to  proceed  with  the  case,  in  the  absence  of 
the  plaintiff,  unless  the  court  for  good  cause 
otherwise  directs,  and  to  have  a  judgment 
entered  upon  the  merits  finally  disposing  of 
the  case;  and  it  is  not  error  for  the  court  to 
grant  such  judgment.  (Clune  v.  Quitzow, 
125  Cal.  213.) 

III.  Findings  in. 

19.  A  judgment  of  dismissal  is  not  ren- 
dered void  by  the  absence  of  findings  de- 
manded by  the  party  against  whom  it  was 
rendered;  and  any  alleged  error  therein  can 
only  be  reviewed  upon  a  direct  appeal  from 
the  judgment,  and  not  upon  appeal  from  an 
order  refusing  to  vacate  it.  (Estate  of 
Gregory.  122  Cal.  483.) 

Order  refusing  to  vacate  judgment  of  dis- 
missal for  want  of  findings  is  not  appeal- 
able.   See  Appeals.  28. 


IV.  Relief  Against;  Motion  to  Set  Aside. 

Power  to  relieve  from  stipulation  dismiss- 
ing action  where  judgment  not  entered.  See 
ante,  10. 

Improper  order  of,  vacation  of.  See  Crim- 
inal Law,  48. 

Judgment  of  dismissal  for  want  of  prose- 
cution, when  vacated.    See  ante,  12. 

Procuring  formal  order  of  dismissal  after 
vacation  of  order  of  dismissal.    See  ante,  12. 
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20.  The  affidavits  and  counter  affidavits, 
upon  an  application  to  set  aside  a  judgment 
of  dismissal  of  an  action  for  failure  to  file 
an  amended  complaint  within  the  time  lin> 
ited  therefor,  after  the  sustaining  of  a  de- 
murrer to  the  complaint,  reviewed,  and  held 
that,  under  the  showing  made,  In  view  of 
all  the  facts  in  the  case,  there  was  no  abuse 
of  discretion  in  an  order  refusing  the  relief 
applied  for.    (Rauer  v.  Wolf,  115  Oal.  100.) 

21.  Where  the  relief  from  a  stipulation 
for  dismissal  was  not  sought  until  more  than 
fourteen  years  had  elapsed  after  the  stipu- 
lation was  filed,  and  the  affidavits  presented 
do  not  necessarily  tend  to  overcome  the  pre- 
sumption against  fraud,  but  do  disclose  a 
lack  of  diligence  in  the  plaintiff  in  moving 
for  relief  in  the  premises,  the  relief  sought  is 
properly  denied;  and  the  entry  of  the  judg- 
ment of  dismissal  without  prejudice  to  an- 
other action,  affords  to  the  plaintiff  all  the 
relief  he  could  reasonably  ask.  (Truett  v. 
Onderdonk,  120  Gal.  581.) 


V.  Effect  and  Conclusiveness  of   Judgment 
of;  as  Res  Ad  judicata. 

Entry  of  judgment  of  does  not  deprive 
court  of  jurisdiction  to  settle  account.  See 
Receivers,  29. 

Information,  dismissal  of,  is  not  a  bar. 
See  Criminal  Law,  49. 

Dismissal  as  to  parties  brought  in  by 
amendment,  effect  of.  See  Pleading  and 
Practice,  49. 

As  to  one  defendant,  finality  of  judgment. 
See  Partnership,  32. 

Attorney  general,  dismissal  by,  after  ex- 
piration of  term  is  ineffectual.  See  Offices 
and  Officers,  26. 

Judgment  dismissing  suit  for  divorce  as  a 
bar.    See  Marriage  and  Divorce,  34. 

Motion  for  new  trial,  dismissal  of,  effect 
of.    See  New  Trial,  73. 

Joint  action,  effect  of  dismissal  as  to  part 
of  defendants.    See  Release. 

22.  The  judgment  of  dismissal  not  having 
the  elements  to  constitute  a  bar  to  another 
action,  it  has  not  the  elements  to  support  a 
plea  in  abatement  thereto;  and  the  fact  that 
the  time  for  appeal  from  the  judgment  of 
dismissal  had  not  expired  when  the  second 
action  was  commenced  is  not  ground  for  a 
plea  in  abatement  of  the  second  action, 
upon  the  ground  that  the  prior  action  was 
still  pending.    (Pyle  v.  Piercy,  122  Cal.  383.) 

23.  A  judgment  of  dismissal  of  an  action 
for  want  of  prosecution  for  nonappearance 
of  the  plaintiff  at  the  time  set  for  trial  is  not 
an  adjudication  of  the  qause  upon  its  mer- 
its, and  is  not  a  bar  to  another  action  for 
the  same  cause,  (Pyle  v.  Piercy,  122  Cal. 
383.) 

24.  A  judgment  of  dismissal  of  a  suit 
brought  by  the  plaintiff  in  a  federal  court 
for  want  of  jurisdiction  or  right  of  the  plain- 
tiff to  sue  in  that  court,  is  not  res  ad  judi- 
cata as  to  the  cause  of  action  upon  the  mer- 
its, or  a  bar  to  another  action  for  the  same 
cause  brought  by  the  same  plaintiff  in  the 
state  court.    (Wills  v.  Pauly,  116  Cal.  575.) 

25.  The  dismissal  of  a  previous  action  of 


foreclosure,  by  leave  of  the  court,  without 
the  consent  of  the  opposite  party,  and  which 
was  expressly  entered  as  "without  preju- 
dice to  the  commencement  of  another  ac- 
tion," is  not  a  bar  to  another  action  to  fore- 
close the  same  mortgage.  (Westbay  v. 
Gray,  116  Cal.  660.) 

26.  The  dismissal  of  a  suit  in  equity 
brought  by  the  city  of  Oakland  to  set  aside 
the  grant  of  the  waterfront  assumed  to  have 
been  made  by  the  town  as  being  fraudulent 
and  void,  which  was  dismissed  in  obedience 
to  a  mandate  of  the  supreme  court,  whose 
decision  left  the  question  of  title  in  the  gran- 
tee undetermined,  and  adjudged  that  there 
was  no  ground  in  equity  for  the  relief  asked 
for,  and  that,  if  the  grant  was  void,  the  city 
could  disregard  it,  and  assert  its  rights  in 
any  appropriate  manner,  is  not  res  adjudi- 
cata  upon  the  question  of  title,  and  does  not 
estop  the  city  to  assert  the  void  character  of 
the  grant  in  a  subsequent  action.  (City  of 
Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  160.) 

27.  Upon  a  motion  to  dismiss  for  want  of 
prosecution  an  action  brought  by  executors 
of  a  deceased  person  to  recover  from  a  bank 
the  amount  of  a  check  drawn  by  it  in  favor 
of  the  decedent,  and  which  had  been  paid 
upon  a  forged  indorsement  of  his  name,  the 
check  having  been  delivered  up  to  the  execu- 
tors of  the  bank  a  few  days  prior  to  the 
commencement  of  the  action  thereupon,  a 
judgment-roll  in  a  former  action  brought  by 
the  decedent  to  recover  possession  of  the 
check,  showing  a  want  of  diligence  in  its 
prosecution  by  him,  and  its  final  dismissal 
after  a  pendency  of  four  years,  is  irrelevant 
and  inadmissible  in  evidence,  and  its  admis- 
sion must  be  considered  as  material  and 
prejudicial  error.  (Garthwaite  v.  Bank  of 
Tulare,  123  Cal.  132.) 

DISPOSSESSION. 

Of  tenant.  See  Landlord  and  Tenant, 
VII. 

DISPUTES. 

Evidence  as  to,  on  prosecution  for  murder. 
See  Criminal  Law,  XI,  16,  d,  B. 

DISQUALIFICATION. 

Notary,  disqualification  of.  See  Acknowl- 
edgments, 2  et  seq. 

Judges,  disqualification  of.  See  Judges,  6 
et  seq;  Venue,  II,  1,  a, 

DISSOLUTION. 

Attachment,  dissolution  of.  See  Attach- 
ments, VIII. 

Injunctions,  dissolution  of.  See  Injunc- 
tions, VII. 

Partnership,  dissolution  of.  See  Partner- 
ship, VII. 

Sanitary  district,  dissolution  of.  -See  Sani- 
tary Districts,  2,  3. 

DISTILLERIES. 
Federal  taxes.    See  Taxation,  XII. 


DISTRIBUTION— DOCKAGE. 
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DISTRIBUTION. 
See  Estates  of  Deceased  Persons,  VIII. 

DISTRICT  ATTORNEY. 

Indictment  may  be  signed  in  name  of  dis- 
trict attorney  by  assistant  district  attorney. 
See  Criminal  Law,  35. 

Mnst  conduct  litigation  in  collection  of  li- 
censes.   See  Licenses,  20. 

Is  sole  legal  adviser  of  board  of  supervis- 
ors.   See  Supervisors,  6. 

Act  of  1895  giving  district  attorney  super- 
visory powers  over  fees  of  justices  and  con- 
stables is  void.  See  Constitutional  Law,  8,  9. 

Approval  of  claim  of  supervisors.  See  Su- 
pervisors, 28  et  seq. 

Collusive  contract  between,  and  clerk  of 
board  of  supervisors.  See  Offices  and  Offi- 
cers, 15,  16. 

Misconduct  of.  See  Criminal  Law,  IX,  6; 
New  Trial,  III,  1. 

What  insinuations  in  argument  by,  im- 
proper.   See  Witnesses,  25. 

Objection  because  of  misconduct  cannot 
be  first  raised  on  appeal.    See  Appeals,  319. 

Renewal  of  motion  to  dismiss  action 
brought  without  authority.  See  Pleading 
and  Practice,  53. 

1.  Section  4109  of  the  Political  Code,  limit- 
ing the  term  of  office  of  certain  county  offi- 
cers including  the  district  attorney,  to  the 
precise  period  of  two  years,  was  repealed  by 
section  60  of  the  County  Government  Act 
providing  that  all  officers  elected  thereunder 
shall  hold  office  until  their  successors  are 
elected  or  appointed  and  qualified;  and  the 
district  attorney  Is  entitled  to  demand  and 
receive  compensation  in  proportion  to  his 
monthly  salary  for  such  part  of  a  month  as 
he  may  hold  over,  after  the  expiration 
of  the  term  for  which  he  was  elected,  until 
his  successor  has  qualified.  (Dillon  v.  Bick- 
nell,  116  Cal.  111.) 

2.  Section  8  of  the  County  Government 
Act,  authorizing  the  district  attorney  to  in- 
stitute a  suit  in  the  name  of  the  county, 
without  an  order  of  the  board  of  supervis- 
ors, to  recover  money  illegally  paid  to  any 
person  or  persons,  contemplates  an  action 
brought  against  the  recipient  of  funds  ille- 
gally paid,  and  has  no  application  to  an  ac- 
tion brought  upon  the  bond  of  the  county 
treasurer  for  the  improper  payment  of  ille- 
gal claims,  and  the  district  attorney  has  no 
authority  to  bring  such  an  action,  unless 
ordered  to  do  so  by  the  board  of  supervisors 
(Ventura  County  v.  Clay,  119  Cal.  213.) 

3.  A  motion  to  dismiss  an  action  brought 
by  the  district  attorney  is  proper  procedure, 
when  the  action  is  brought  by  him  without 
authority.  (Ventura  County  v.  Clay,  119 
Cal.  2J3.) 

DISTRICT  COURTS. 

Powers  of  United  States  district  courts. 
See  Federal  Courts. 

Proceeding  to  reach  check  in  hands  of 
clerk  of  United  States  district  court  on  pro- 
cess from  state  court.  See  Supplementary 
Proceedings,  1. 


DISTRICTS. 

Boundaries  of  assessment  district.  See 
Streets,  XI,  4. 

Reclamation.  See  Swamp  and  Over- 
flowed Lands,  II. 

School.    See  Schools,  I,  III,  VI. 

DITCHES. 

Declarations  of  grantor,  admissibility  on 
question  of  ownership.    See  Evidence,  44. 

Description  of,  by  name,  sufficiency  of. 
See  Deeds,  3. 

Agreement  to  construct,  levy  of  assess- 
ment as  an  acceptance.    See  Contracts,  36. 

Substitution  of  ditch  for  flume.  See  Water- 
courses, 58. 

Interest  in,  nature  of,  and  parol  agree- 
ment as  to.    See  Statute  of  Frauds,  12. 

Interference  with  ditch.  See  Water- 
courses, 66. 

Judgment  for  diversion  from  ditch,  what 
findings  are  insufficient  to  support.  See 
Watercourses,  70. 

Conveyance  of  passes  water  rights  as 
appurtenances.    See  Watercourses,  6. 

Appropriation  of  springs  on  public  lands 
by  ditches.    See  Watercourses,  5,  6. 

Breaking  of  ditch,  effect  of  on  rights  of 
appropriator.    See  Watercourses,  40. 

Appropriation  of  water  by  means  of 
ditch.    See  Watercourses,  VI,  4,  b. 

Failure  to  construct  ditch  after  notice  of 
appropriation,  effect  of.  See  Watercourses, 
49.  50. 

Easement  of,  right  to,  does  not  pass  under 
patent  on  Mexican  grant  See  Mexican 
Lands,  16. 

Guaranty  of  capacity  of.  See  Guaranty,  6. 

Right  to  maintain.    See  Easements,  I,  2. 

DIVERSION. 
Of  water.    See  Watercourses,  VI. 

DIVIDENDS. 
See  Corporations,  V,  8. 

Conversion  of  stock,  dividends  cannot  be 
recovered  where  plaintiff  guilty  of  laches. 
See  Trover,  5. 

Rights  of  creditors  to  share  in.  See 
Banks  and  Banking,  36,  37. 

DIVISION. 

Of    land,    effect    of.    See    Watercourses, 
VI,  3. 
Partition.    See  Partition. 

DIVISION  FENCES. 
See  Fences. 

DIVORCE. 
See  Marriage  and  Divorce. 

DOCKAGE. 

See  Wharves. 
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DOCTORS— EASEMENTS,  I,  1. 


DOCTORS. 

Practicing  medicine  without  license.  See 
Criminal  Law,  XI,  24. 

Privileged  communications.  See  Privi- 
leged Communications,  II. 

DOCUMENTARY  EVIDENCE. 
See  Evidence,  II. 

DOMESTIC    RELATIONS. 

See    Marriage   and    Divorce;    Parent    and 

Child;  Infancy. 

Guardian  and  Ward.    See  Guardian  and 
Ward. 
Husband   and   wife.    See   Husband    and 

Wife. 

DOMICILE. 

The  question  whether  a  person  is  a  bona 
fide  resident  of  the  state  or  not  is  a  mixed 
question  of  law  and  fact,  to  be  determined 
by  the  court,  upon  the  principles  of  law  re- 
lating to  residence  and  nonresidence  em- 
bodied in  sections  52  and  1239  of  the  Politi- 
cal Code,  which  are  to  be  construed  together 
as  parts  of  the  same  statute.  (Estate  of 
Weed,  120  Cal.  634.) 

Loss  of  residence,  evidence  shows  when. 
See  Executors  and  Administrators,  3. 

Residence,  •  what  shows.  See  Executors 
and  Administrators,  7. 

DOMINANT  ESTATES. 
See  Easements. 


DUPLICATE. 

Execution  of   contract  in   duplicate. 
Contracts,  I,  2. 


See 


DUPLICITY. 

In  indictment  or  information.  See  Crim- 
inal Law,  VII,  5. 

DUPONT  STREET. 

Taxes,  questions  relating  to.  See  Taxa- 
tion, XIV. 

Payment  under  Dupont  Street  Act,  when 
voluntary.    See  Payment,  8. 

DURATION. 

Injunction,  duration  of.  See  Injunctions, 
VI. 

DURESS. 

What  is  not.  See  Mortgages,  82;  Taxa- 
tion, 33. 

DYING  DECLARATIONS. 
See  Criminal  Law,  XI,  16,  d,  G. 

EASEMENTS. 

I.  Particular  Easements. 

1.  Ways. 

2.  Drainage;  Right  to  Maintain  Ditch. 

3.  Light  and  Air. 

II.  Secondary   Easements;   Enlargement  of 
Rights. 


DONATIONS. 
See  Gifts. 


Party-walls.    See  Party- Walls. 
Patentee  under  Mexican  grant  takes  free 
from.    See  Mexican  Lands,  16. 


DRAFTS. 
See  Bills  and  Notes. 

DRAINAGE. 
See  Easements,  I,  2. 

DRAWING. 

Jury,  drawing  of.    See  Jury  and  Jurors, 
II. 

DRAWINGS. 
See  Building  Contracts. 

DRIVING. 

Injuries  to  foot  travelers  from  vehicles. 
See  Negligence,  II,  3. 

DUE  PROCESS  OP  LAW. 

Acts  violating.    See   Constitutional    Law, 
III,  7. 


h  Particular  Easements. 
1.  Ways. 

Rights  of  way,  condemnation  of.  See 
Eminent  Domain,  I,  1. 

Obstruction  of  private  right  of  way  and 
remedy  for.    See  Nuisances,  2. 

Contract  to  deed  right  of  way,  enforce- 
ment of.    See  Specific  Performance,  3. 

1.  Though  an  easement,  like  a  right  of 
way,  may  be  created  by  a  grant  in  gross 
attached  to  the.  person  of  the  grantee,  this 
is  never  presumed  when  it  can  be  fairly  con- 
strued to  be  appurtenant  to  the  adjoining 
land  of  the  grantee;  and  when  the  grant  of 
a  right  of  way  is  expressed  as  being  to  the 
heirs  and  assigns  of  the  grantee,  without 
qualification,  and  the  circumstances  under 
which  the  grant  is  made,  and  the  acts  of 
the  parties  under  and  in  relation  thereto, 
are  consistent  with  the  construction  of  the 
grant  as  being  an  appurtenance  to  the  land 
of  the  grantee,  it  will  be  so  construed. 
(Hopper  v.  Barnes,  113  Cal.  636.) 

2.  In  an  action  to  enjoin  an  obstruction 
of   a    private    right    of   way,  the    original 
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grantee  who  has  conveyed  the  land  to  which 
the  way  is  appurtenant,  to  his  daughter  in 
trust  for  her  children,  with  a  bare  possi- 
bility of  reverter  to  himself  upon  the  death 
of  all  of  them,  is  not  a  proper  party  coplain- 
tiff  with  them;  but  when  the  grant  does  not 
appear  upon  the  face  of  the  complaint,  Jt  is 
not  demurrable  for  misjoinder  of  parties, 
and  the  objection  of  misjoinder  is  waived 
by  failure  to  present  it  in  the  answer;  yet 
a  finding  that  all  of  the  plaintiffs,  without 
naming  them,  are  owners  of  the  right  of 
way,  and  entitled  to  maintain  the  action,  not 
being  justified  by  the  evidence  as  to  him, 
will  be  corrected  on  appeal  by  ordering  the 
court  below  to  strike  his  name  from  the 
complaint,  there  being  no  damages  found  or 
awarded,  and  no  new  trial  necessary.  (Hop- 
per v.  Barnes,  113  Gal.  636.) 

3.  A  way  of  necessity  arises  when  one 
grants  a  parcel  of  land  surrounded  by  his 
other  lands,  or  where  the  grantee  has  no  ac- 
cess to  it  from  the  public  road  except  over 
the  land  of  the  grantor,  or  that  of  a 
stranger;  and  this  rule  applies  to  a  grantee 
who  takes  title  under  foreclosure  of  a  mort- 
gage to  land  so  situated  that  there  is  no  ac- 
cess thereto  excepting  across  a  homestead 
of  the  mortgagor,  which  was  included  in  the 
mortgage,  but  was  not  sold  thereunder. 
fSan  Joaquin  Valley  Bank  v.  Dodge,  125  Cal. 
77.) 

4.  A  complaint  to  establish  a  way  of  ne- 
cessity, which  sets  forth  the  facts  as  to  the 
ownership  by  the  different  parties,  and 
sliows  the  right  to  a  way  of  necessity,  is  not 
f atally  defective  for  not  describing  the  way 
the  location  of  which  the  defendant  had  the 
rl&ht  to  dictate;  and  where  the  case  was 
tried  on  the  theory  that  the  complaint  was 
sufficient,  and  the  parties  stipulated  as  to 
the  proper  description  of  the  way,  if  It 
should  be  adjudged  that  one  exists,  the 
complaint  will  be  held  sufficient  upon  ap- 
peal. (San  Joaquin  Valley  Bank  v.  Dodge, 
125  Cal.  77.) 


2.  Drainage;    Right  to  Maintain    Ditch. 

Storm    or    surface    water,  turning    onto 
land  of  another.    See  Watercourses,  16. 

5.  The  rule  that  land  lower  than  that  from 
which  drainage  comes  to  it  is  a  servient 
tenement,  and  is  subject  to  drainage  from 
the  lands  above,  Is  confined  to  the  natural 
flow  of  water  descending  upon  it  without 
artificial  Increase,  and  does  not  justify  the 
upper  proprietor  in  gathering  and  concen- 
trating surface  water  from  a  large  area  in 
a  single  channel,  and  precipitating  it  in  vol-, 
ume  upon  the  servient  tenement.  (Budel  v. 
County  of  Los  Angeles,  118  Gal.  281.) 

6.  An  easement  acquired  by  prescription 
in  a  ditch  carrying  water  for  domestic  use, 
and  so  constructed  by  plaintiff  along  a  hill- 
side near  the  edge  of  defendants'  land  as  to 
receive  and  carry  away  the  storm  water 
flowing  in  depressions  down  the  hill,  and  to 
prevent  its  flow  over  the  land  of  the  defend- 
ants, who,  relying  upon  the  continuance  of 
the  prevention  of  such  flow,  had  graded 
their    land,  filled    up  the  depressions,  and 
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planted  trees  thereon,  does  not  Include  the 
right  of  the  plaintiff  subsequently  to  con- 
struct aprons  across  the  ditch  at  such  de- 
pressions, so  as  to  discharge  the  storm 
water  across  the  ditch  to  the  injury  of  the 
defendants.  (North  Fork  Water  Co.  v.  Ed- 
wards, 121  Cal.  662.) 

7.  The  acquired  easement  upon  the  ser- 
vient estate  of  the  defendants  was  limited 
to  the  right  of  the  plaintiff  to  maintain  the 
ditch  so  as  to  close  the  depressions  receiv- 
ing the  storm  water,  and  to  convey  it  away 
from  the  land  of  the  defendants,  who  had 
the  right  to  treat  their  lands  as  though  no 
depressions  or  drainage  channels  had  ever 
existed,  and  to  assume  that  plaintiff  would 
continue  the  use  of  the  ditch  in  the  same 
manner  in  which  it  was  used  in  acquiring 
the  right.  (North  Fork  Water  Co.  v.  Ed- 
wards, 121  Cal.  662.) 

8.  An  apparent  necessity  for  the  use  of 
aprons  across  the  ditch  to  discharge  the 
storm  water,  in  nowise  connected  with  the 
origin  of  the  easement  for  the  ditch,  but 
arising  from  increased  pollution  of  the 
storm  water,  owing  to  subsequent  rightful 
cultivation  of  lands  above  the  ditch,  thereby 
interfering  with  the  water  carried  for  do- 
mestic use.  cannot  justify  its  discharge  upon 
the  servient  lands  of  the  defendants,  as 
against  whom  the  carrying  away  of  the 
storm  water  entered  into  the  user  by  which 
the  prescriptive  right  to  the  easement  was 
acquired.  Such  necessity  is  a  condition 
which  should  have  been  provided  for  in  the 
acquisition  of  the  easement.  (North  Fork 
Water  Co.  v.  Edwards,  121  Cal.  662.) 

9.  The  right  to  make  repairs  is  incident 
to  an  easement  for  a  ditch,  and  would  be 
implied,  though  the  easement  was  acquired 
by  prescription;  but  the  construction  of 
aprons  for  the  discharge  of  storm  water 
over  a  ditch  is  not  in  the  nature  of  repairs, 
but  constitutes  a  change  in  the  mode  of  en- 
joyment, which  might  be  made  if  not  harm- 
ful to  the  servient  tenement,  but  cannot  be 
made  to  Its  material  injury.  (North  Fork 
Water  Co.  v.  Edwards,  121  Cal.  662.) 

10.  An  easement  for  a  ditch  acquired  by 
adverse  user  is  lost  and  extinguished  by 
complete  disuse  for  the  period  prescribed 
for  acquiring  title  by  prescription.  (City  of 
Los  Angeles  v.  Pomeroy,  125  Cal.  420.) 


3.  Light  and  Air. 

No  easements  of  light  and  air  exist.  See 
Statutes,  8. 

11.  The  English  doctrine  of  "ancient 
lights"  does  not  obtain  in  this  country;  and 
the  legislature  cannot  vest  in  an  adjoining 
proprietor  the  right  to  prevent  his  neighbor 
from  building  upon  his  own  land  such  struc- 
ture as  he  may  see  fit,  provided  it  is  not  a 
nuisance.  (Ingwersen  v.  Barry,  118  Cal. 
342.) 

12.  An  easement  for  light  and  air  can  only 
be  acquired  in  this  state  by  express  grant, 
and  cannot  be  acquired  by  user,  nor  by  im- 
plied grant  from  the  mere  conveyance  of  a 
house  with  windows  overlooking  another  lot 
of  the  grantor;   and  an  Injunction  will  not 
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lie  to  prevent  a  vendee  of  such  other  lot 
from  erecting  a  building  on  his  lot  so  as  to 
close  up  and  darken  such  windows,  and  shut 
off  the  light  and  air  therefrom.  (Kennedy 
v.  Burnap,  120  Gal.  488.). 

13.  Although,  under  sections  662,  801, 
1084,  and  1104  of  the  Civil  Code,  easements 
for  light  and  air  may  exist,  and  become  ap- 
purtenant to  land,  and  be  transferred  there- 
with, and  the  transfer  of  real  property  passes 
all  easements  attached  thereto,  and  creates 
In  favor  thereof  an  easement  to  use  other 
real  property  of  the  grantor  in  the  manner 
and  to  the  extent  that  such  property  was 
obviously  and  permanently  used  by  the  per- 
son whose  estate  is  transferred,  yet  it  re- 
mains to  be  determined  whether  an  ease- 
ment for  light  and  air  exists  in  any  particu- 
lar case,  and  the  code  does  not  have  the  ef- 
fect to  create  such  an  easement  by  sever- 
ance or  implication  from  the  mere  grant  of 
a  house  with  windows  overlooking  another 
lot  of  the  grantor,  and  the  mere  use  of  such 
windows  by  the  grantor  cannot  be  presumed 
to  have  been  intended  by  him  to  be  perma- 
nent, or  to  be  granted  with  the  land  as  an 
appurtenance  thereto.  (Kennedy  v.  Burnap, 
120  Cal.  488.) 


II.  Secondary   Easements;    Enlargement  of 

Bights. 

Change  in  enjoyment  of  ditch.  See  ante, 
I,  2. 

Bight  to  make  repairs  on  ditch.  See 
ante,  9. 

Ditch,  right  to  maintain,  does  not  include 
what  acts.    See  ante,  6  et  seq. 

14.  Bights  acquired  by  prescription  are 
strict!  juris,  and  cannot  extend  beyond  the 
user;  and  the  extent  of  an  easement  so  ac- 
quired is  fixed  and  determined  by  the  user 
under  which  it  was  gained.  (North  Fork 
Water  Co.  v.  Edwards,  121  Cal.  662.) 

15.  The  burden  of  the  dominant  tenement 
cannot  be  enlarged  to  the  manifest  injury 
of  the  servient  estate  by  any  alteration  in 
the  mode  of  enjoying  the  former;  nor  can 
the  owner  thereof  commit  a  trespass  upon 
the  servient  tenement  beyond  the  limits 
fixed  by  the  grantor.  (North  Fork  Water 
Co.  v.  Edwards,  121  Oai:  662.) 

16.  Every  easement  Includes  "secondary 
easements,"  consisting  of  the  right  to  do 
such  things  as  are  necessary  for  the  full  en- 
joyment of  the  easement;  but  this  right  is 
limited,  and  must  be  exercised  in' such  rea- 
sonable manner  as  not  to  increase  injurious- 
ly the  burden  upon  the  servient  tenement. 
(North  Fork  Water  Co.  v.  Edwards,  121  Cal. 
662.) 

ECCLESIASTICAL  COUBTS. 

Conclusiveness  of  decrees  of.  See  Beli- 
gious  Societies,  3. 

EDUCATION. 
See  Schools;  State  University. 


EJECTMENT. 

I.  Who  may  Maintain. 
II.  Pleadings  in. 

III.  Evidence  and  Defenses;  Judgments  in. 

IV.  Findings. 

V.  Writs  of  Restitution. 

Sheriffs  deed  may  be  attacked  in,  without 
resorting  to  equity  to  set  it  aside,  when.  See 
Executions,  31. 

Possession  of  defendant  pending  action, 
effect  of.    See  Adverse  Possession,  15,  16. 

I.  Who  may  Maintain. 

Executor  cannot  maintain  for  leased  prem- 
ises.   See  Executors  and  Administrators,  53. 

Heir,  ejectment  by,  against  executor.  See 
Estates  of  Deceased  Persons,  114. 

Lessor,  ejectment  by.  See  Landlord  and 
Tenant,  VII. 

Lessor  cannot  maintain,  when.  See  Land- 
lord and  Tenant,  44. 

Mexican  lands,  ejectment  by  grantee.  See 
Mexican  Lands,  I,  4. 

Street,  ejectment  for.    See  Streets,  I. 

Street,  city  may  maintain  ejectment  for. 
See  Streets,  3,  4. 

Vendor,  ejectment  by,  against  vendee.  See 
Vendor  and  Vendee,  8  et  seq. 

1.  Though  an  action  of  ejectment  may  be 
based  upon  prior  possession,  in  case  of 
wrongful  eviction  therefrom,  yet,  where  such 
action  is  based  on  title,  and  the  plaintiff 
offers  proof  of  title,  and  does  not  prove  an 
actual  possession  at  the  time  of  the  defend- 
ant's entry,  he  must  fail  if  he  does  not  show 
a  valid  title  or  right  of  possession.  (Harris 
v.  Kellogg,  117  Cal.  484.) 

2.  A  deed  from  a  husband  and  wife  to  a 
mortgagee  of  a  town  lot  and  timber  claim, 
conveying  the  town  lot  in  payment  of  the 
note,  which  was  surrendered,  and  in  satis- 
faction of  the  mortgage,  which  was  satis- 
fied of  record,  thus  securing  a  release  of  the 
timber  claim  therefrom,  accompanied  by  an 
agreement  of  the  same  date  for  a  resale  of 
the  town  lot  to  the  husband,  in  considera- 
tion of  his  agreement  to  pay  therefor  an 
amount  equal  to  the  previous  note  and  mort- 
gage, with  interest  at  an  agreed  rate,  the 
agreement  to  be  void  if  the  payment  was 
not  made  within  six  months  from  its  date, 
and  expressly  declaring  that  it  was  not  in- 
tended as  a  mortgage,  but  as  an  agreement 
to  buy  and  sell  real  estate  does  not  consti- 
tute a  mortgage,  but  is  sufficient  evidence  of 
title  to  enable  the  grantee  to  recover  the 
town  lot  in  ejectment  as  against  the  grantor, 
in  the  absence  of  further  proof  that  the  par- 
ties intended  the  transaction  as  a  mortgage; 
and  a  verdict  of  the  jury  against  such  in- 
tention is  sufficiently  supported  upon  proof 
of  the  facts  of  the  case.  (Vance  v.  Ander- 
son, 113  Cal.  532.) 

II.  Pleadings  in. 

Citizenship  need  not  be  alleged.  See 
Mines  and  Mining,  13. 


EJECTMENT,  III,  IV. 
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Answer  of  defendant  containing  allega- 
tions as  to  answer,  effect  of.  See  Evidence, 
17. 

Amendment  of  answer  setting  up  claim 
for  damages  from  trespassing  cattle  not  per- 
mitted.   See  Pleading  and  Practice,  42. 

3.  Where  a  complaint  in  ejectment  con- 
taining no  averment  of  seisin  or  ownership, 
or  possession,  or  right  of  possession,  but 
merely  avers  evidentiary  facts  respecting 
plaintiff's  deraignment  of  title  under  a  deed 
from  the  defendants,  with  whom  as  mort- 
gagors an  agreement  is  alleged  to  have  been 
made  for  a  deed  in  satisfaction  of  the  mort- 
gage and  of  the  note  thereby  secured,  the 
complaint  is  insufficient,  and  is  subject  to  a 
general  demurrer.  (McCaughey  v.  Schuette, 
117  Cal.  223.) 

4.  A  complaint  in  ejectment  should  aver 
seisin  or  right  of  possession  at  the  time  of 
the  commencement  of  the  suit,  and  it  is  not 
sufficient  to  aver  it  merely  as  of  the  date  of 
the  alleged  ouster;  but  when  an  answer  to  a 
verified  complaint  which  was  defective  in 
that  respect  takes  express  issue  upon  the 
seisin  of  plaintiff  at  the  time  of  the  com- 
mencement of  the  action,  such  defect  is 
cured  by  the  answer,  and  by  the  failure  of 
the  defendant  to  object  to  evidence  of  plain- 
tiff's title  based  upon  the  insufficiency  of 
the  complaint;  and  it  cannot  be  objected 
upon  appeal  that  the  judgment  should  be  re- 
versed for  failure  of  the  complaint  to  state 
a  cause  of  action.  (Vance  v.  Anderson,  113 
Cal.  532.) 

5.  In  an  action  of  ejectment,  an  answer  by 
a  defendant  affirmatively  setting  up  title  in 
himself  in  detail  is  to  be  construed  as  a  gen- 
eral denial  of  the  plaintiff's  title,  and  not  as 
a  cross-complaint  requiring  an  answer  from 
the  plaintiff.  (Phillips  v.  Hagart,  113  Cal. 
552.) 

6.  In  an  action  of  ejectment,  where  the 
defendants  in  their  answer  merely  deny  that 
they  unlawfully  entered  upon  the  lands 
described  in  the  complaint,  or  that  they 
unlawfully  withhold  possession  thereof 
from  plaintiff,  such  answer  admits  the  pos- 
session by  the  defendants  of  lands  within 
the  tract  described  in  the  complaint;  and 
the  plaintiff  is  entitled  to  a  verdict  for 
possession  of  the  entire  tract  therein  de- 
scribed upon  proof  of  title  thereto,  under  a 
patent  and  survey  therein  described  cover- 
ing the  entire  tract  in  controversy.  (Los 
Angeles  etc.  Co.  v.  Thompson,  117  Cal.  594.) 

III.  Evidence  and  Defenses;  Judgments  in. 

Plaintiff  must  prove  valid  title  or  right  of 
possession.    See  ante,  1. 

7.  In  an  action  or* ejectment  ownership 
is  the  ultimate  fact  to  be  tried,  and,  under 
a  general  denial,  the  defendant  may  prove 
any  fact  going  to  show  that  the  plaintiff  had 
no  rights  of  entry  at  the  commencement  of 
the  action,  and  any  allegations  in  the  an- 
swer which  only  amount  to  a  denial  of  the 
plaintiff's  title  need  not  be  separately  em- 
bodied in  the  findings.  (Cooper  v.  Miller, 
113  Cal.  238.) 

8.  Though  it  is  a  general  rule  that  where 


the  plaintiff  in  an  action  of  ejectment  relies 
upon  a  paper  title,  the  defendant  may  show 
the  true  title  and  right  of  possession  to  be 
outstanding  in  a  third  person;  yet  where 
the  defendants  are  a  husband  and  wife,  who 
remained  in  possession  of  the  property  in 
controversy  claiming  it  as  a  homestead  for 
nearly  seven  years  after  bankruptcy  pro- 
ceedings were  instituted  by  the  husband,  and 
the  assignee  in  bankruptcy,  recognizing  this 
claim,  then  made  a  void  deed  to  the  hus- 
band, the  husband  and  wife  cannot,  as 
against  their  mortgagee  of  the  homestead, 
who  had  purchased  the  property  under  fore- 
closure, set  up  an  outstanding  title  in  the  as- 
signee in  bankruptcy  to  defeat  an  action  of 
ejectment  by  him.  (Robrecht  v.  Reid,  114 
Cal.  356.) 

0.  Where  the  averments  of  seisin  and  right 
of  possession  in  the  plaintiff  in  an  action  of 
ejectment  are  denied  in  the  answer,  and  a 
distinct  claim  of  ownership  by  the  defend- 
ant is  therein  alleged,  the  defendant,  having 
disclaimed  the  plaintiff's  title,  cannot  Invoke 
the  protection  and  advantages  of  the  rela- 
tion of  landlord  and  tenant,  or  Insist  that 
he  was  in  possession  as  a  tenant  at  will, 
and  was  entitled  to  service  of  notice  to  quit; 
but  the  effect  of  the  denial  of  plaintiff's  title 
is  to  make  the  defendant  a  trespasser,  and 
he  is  not  entitled  to  notice  to  quit  (Mc- 
Carthy v.  Brown,  113  Cal.  15.) 

Outstanding  title  created  by  adverse  pos- 
session barred  by  statute  is  no  defense.  See 
Adverse  Possession,  26. 

Judgment  In,  is  no  bar  to  unlawful  de- 
tainer.   See  Judgments,  42. 

Judgment  entered  by  clerk  without  au- 
thority is  void.    See  Judgments,  2. 

Judgment  upon  demurrer  in,  conclusive- 
ness of.    See  Judgments,  45. 

Judgment  in  ejectment  settling  location 
of  boundary,  conclusiveness  of.  See  Bound- 
aries, 18. 

Mortgagee  merely  representing  mortgagor 
as  agent  is  not  bound  by  judgment  in.  See 
Mortgages,  131. 

Court  may  properly  direct  verdict  when. 
See  Mexican  Lands,  17. 

IV.  Findings. 

Allegations  in  answer  denying  plaintiff's 
title  need  not  be  separately  embodied  in 
findings.    See  ante,  7. 

10.  In  an  action  of  ejectment,  ownership 
or  seisin  in  fee,  and  the  right  to  the  pos- 
session, are  ultimate  facts,  and  not  conclu- 
sions of  law,  and  findings  of  them  are  suffi- 
cient, without  specifying  the  source  of  title 
or  the  means  of  Its  acquisition.  (Gavin  v. 
Swain,  113  Cal.  324.) 

11.  Findings  which  show  a  paramount 
source  of  title,  with  mesne  conveyances  to 
plaintiff  therefrom,  antedating  the  com- 
mencement of  the  action,  discloses  title  in 
the  plaintiff,  carrying  with  it  the  right  of 
possession,  and  the  withholding  of  the  pos- 
session from  one  who  is  seised  of  the  prem- 
ises Is  presumptively  adverse  to  his  right 
and  is  wrongful.  (McCarthy  v.  Brown,  113 
Oal.  15.) 
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12.  In  an  action  of  ejectment  a  finding 
that  the  defendant  ousted  the  plaintiff  is 
the  finding  of  an  ultimate  fact;  and  a  fur- 
ther finding  that  at  a  specified  date  the  de- 
fendant ousted  and  ejected  the  plaintiff 
from  the  premises  in  controversy,  and 
wrongfully  and  unlawfully  withheld  said 
possession  from  plaintiff,  is  a  sufficient 
finding  as  to  the  fact  of  ouster  and  with- 
holding of  possession,  the  qualifying  words 
"wrongfully  and  unlawfully,"  being  harm- 
less surplusage,  nor  is  such  finding  of  fact 
impaired  by  its  having  been  placed  under 
the  heading  of  conclusions  of  law.  (Mc- 
Carthy v.  Brown,  113  Cal.  15.) 


V.  Writs  of  Restitution. 

Writs  of  assistance.  See  Writs  of  As- 
sistance. 

Refusal  of  writ  of  assistance,  effect  of  on. 
See  Mortgages,  170. 

13.  Under  a  writ  of  restitution  issued 
upon  a  judgment  for  the  plaintiff  in  an  ac- 
tion of  ejectment,  the  sheriff  is  authorized 
to  remove  from  the  land  the  defendants  and 
all  persons  found  thereon,  whose  possession 
was  derived  under  the  defendants  or  either 
of  them.  (Scheerer  v.  Goodwin,  125  Cal. 
154.) 

14.  The  burden  of  proof  is  upon  all  per- 
sons coming  into  possession  subsequent  to 
the  commencement  of  the  action  of  eject- 
ment to  show  affirmatively  that  their  pos- 
session is  rightful,  and  under  a  title  not 
determined  in  the  action,  and  was  not  taken 
by  collusion  with  the  defendants;  and,  in 
the  absence  of  a  showing  to  the  contrary,  it 
will  be  presumed  that  they  came  in  under 
the  defendants.  This  presumption  is  not 
overthrown  by  showing  that  they  came  In 
under  a  stranger  to  the  action,  unless  it  is 
also  shown  that  such  stranger  was  in  pos- 
session at  or  prior  to  the  commencement  of 
the  action.  (Scheerer  v.  Goodwin,  125  Cal. 
154.)  ' 

15.  An  injunction  cannot  be  maintained 
to  enjoin  the  execution  of  the  writ  of  resti- 
tution, in  favor  of  a  possessor  claiming  un- 
der a  deed  from  a  third  person  dated  prior 
to  the  commencement  of  the  action  of  eject- 
ment, where  it  appears  that  such  third  per- 
son had  no  title  to  the  premises,  and  merely 
had  a  conveyance  from  a  defendant  in  eject- 
ment after  he  had  parted  with  his  rights, 
and  which  was  intended  as  a  security  for 
indebtedness;  and  that  the  entry  of  the 
plaintiff  in  the  injunction  suit,  after  the  com- 
mencement of  the  action  of  ejectment,  was 
by  collusion  with  the  defendant  in  that  ac- 
tion, with  intent  to  deprive  the  plaintiff 
therein  of  the  fruits  of  his  judgment. 
(Scheerer  v.  Goodwin,  125  Cal.  154.) 

16.  Where  the  defendant  in  the  ejectment 
suit  testified  for  the  plaintiff  In  the  Injunc- 
tion suit  that  he  had  delivered  the  posses- 
sion of  the  premises  to  the  plaintiff's 
grantor  prior  to  the  commencement  of  the 
ejectment  suit,  he  may  be  impeached  by 
proof  that  on  the  trial  of  the  ejectment  suit 
he  testified  that  he  himself  had  been  in  pos- 
session of  the  premises  for  about  two  years 


under  a  lease  from  the  city,  which  lease  de- 
scribed the  premises  in  controversy,  and 
was  the  only  lease  he  had  taken  from  the 
city.    (Scheerer  v.  Goodwin,  125  Gal.  154.) 


ELECTION. 

Arrangement  of  complaint  in  two  counts, 
election  not  compelled.  See  Trusts  and  Trus- 
tees, 77. 

Assignee  for  creditors,  election  of.  See 
Assignment  for  the  Benefit  of  Creditors,  4. 

Beneficial  owner  of  interest  in  mortgage, 
election  of  on  foreclosure.  See  Mortgages, 
31. 

Must  be  exercised  with  reasonable 
promptness.  See  Rescission  of  Contracts, 
12. 

Owners,  election  of  to  do  street  work. 
See  Streets,  X,  4. 

Rescission  of  contracts,  election.  See  Re- 
scission of  Contracts,  I. 

Election  to  rescind  agreement,  what  is  not. 
See  Vendor  and  Vendee,  16. 

Lessee,  election  of  on  trespass.  See  Land- 
lord and  Tenant,  12. 

Personal  action  on  note  is  election  to 
waive  action  on  mortgage.  See  Mortgages, 
94. 

Right  of,  where  contract  is  in  alternative. 
See  Contracts,  35.  • 

Vendee  cannot  elect  to  consider  contract 
at  end  and  recover  payment.  See  Vendor 
and  Vendee,  41. 

Venue  of  action  against  corporation  for 
breach  of  contract  to  convey,  election  of 
plaintiff.     See  Venue,  2. 

Ward,  election  of.  See  Guardian  and 
Ward,  12. 

What  does  not  show.  See  Pleading  and 
Practice,  48. 

Where  interest  of  defendant  transferred 
pending  action.  See  Pleading  and  Practice, 
52. 

1.  The  rule  that  where  there  exists  an 
election  of  inconsistent  remedies,  the  party 
is  confined  to  the  remedy  first  preferred  and 
adopted,  only  applies  where  both  remedies 
are  open  and  legally  available  to  the  plain- 
tiff; and  where  the  remedy  first  adopted  is 
not  legally  available,  the  party  is  not  estop- 
ped by  his  mistake  in  selecting  it  from  sub- 
sequently availing  himself  of  the  other  rem- 
edy.   (Agar  v.  Winslow,  123  Cal.  587.) 

2.  The  rule  is  that  a  party  having  a  right 
of  election  between  inconsistent  remedies 
cannot  pursue  both,  and,  after  having  elect- 
ed to  pursue  one,  Is  debarred  and  estopped 
from  pursuing  another  inconsistent  remedy, 
does  not  apply  where  an  action  was  brought 
in  equity  by  the  holder  of  a  discharged 
mortgage,  to  whom  the  mortgagor  had  con- 
veyed the  legal  title,  to  restrain  a  sale  un- 
der an  intervening  judgment  Hen  and  for 
general  relief,  and  an  amendment  was  al- 
lowed to  bring  In  the  mortgagor  as  a  party, 
and  to  seek  a  reinstatement  and  enforce- 
ment of  the  mortgage  lien  as  against  the 
judgment  lien.  The  only  obstacle  under  the 
original  complaint  to  the  relief  awarded  un- 
der the  amended  complaint  was  the  failure 
to  make  the  mortgagor  a  party  defendant. 
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and  that  defect  was  susceptible  of  being 
cored  by  amendment,  which  it  was  in  the 
discretion  of  the  court  to  allow,  and  there- 
upon the  original  complaint  was  super- 
seded for  all  purposes.  (Hines  v.  Ward,  121 
Cal.  115.) 

3.  The  doctrine  of.  election,  as  applied  to 
a  choice  of  Inconsistent  remedies,  is  an  ex- 
tension of  the  general  principles  of  equi- 
table estoppel,  and  proceeds  upon  the  like 
theory,  that  the  inconsistent  attitude  will 
put  his  adversary  to  some  disadvantage; 
and  where  there  was  no  loss  of  advantage 
which  the  party  having  the  judgment  Hen 
had  a  right  to  claim,  he  having  still  the 
right  to  enforce  his  lien  upon  the  equity  of 
redemption,  subject  to  the  previous  mort- 
gage, he  is  not  injured  by  the  failure  of  the 
court  to  find  upon  a  plea  of  estoppel,  upon 
rendition  of  judgment  reinstating  and  en- 
forcing the  previous  mortgage.  (Hines  v. 
Ward,  121  Cal.  115.) 

4.  Where  the  complaint  averred  that  by 
the  death  of  the  child,  caused  by  the  negli- 
gence of  the  defendant,  plaintiff  had  been 
deprived  of  the  society  and  companionship 
of  said  child,  to  his  damage  in  the  sum  of 
fifty  thousand  dollars,  and  further  averred 
that  plaintiff  had  been  deprived  of  his  ser- 
vices and  earnings  of  the  reasonable  value 
of  eiftht  thousand  dollars,  wherefore  plain- 
tiff demanded  judgment  in  the  aggregate 
sum  of  fifty-eight  thousand  dollars,  it  is  not 
error  for  the  court  to  refuse  to  require  plain- 
tiff to  elect  upon  which  of  the  two  separate 
averments  of  damage  he  would  rely,  the  mat- 
ters alleged  not  being  properly  the  subjects 
of  separate  averments,  the  loss  of  society, 
etc.,  being  but  an  element  in  estimating  the 
value  of  the  services;  and  the  objection  to 
the  manner  of  pleading  is  not  to  be  reached 
by  such  motion,  though  it  might  perhaps, 
be  reached  by  a  demurrer 'for  uncertainty 
or  ambiguity.  (Fox  v.  Oakland  Con.  St.  By., 
118  Cal.  55.) 

5.  In  an  action  to  recover  the  value  of 
raisins  delivered  to  the  defendants  as  com- 
mission agents,  in  which  the  first  count  of 
the  complaint  alleges  delivery  of  the  raisins 
to  the  defendants  under  an  express  agree- 
ment to  make  returns  at  a  fixed  price,  the 
second  count  is  in  quantum  valebat,  and  the 
third  count  alleges  an  agreement  to  sell 
and  deliver  the  raisins  for  a  fixed  price,  the 
plaintiff  cannot  be  compelled  to  elect  be- 
tween the  counts.  (Estrella  Vineyard  Co. 
v.  Butler,  125  Cal.  232.) 


ELECTIONS. 

I.  Construction  of   Election  Laws;   Spe- 

cial and  Regular  Elections. 

II.  Political  Conventions;  Certificates  of 

Nomination;  Party  Designation. 

III.  Time  of  Holding;  Notice  of;  Petition 

for. 

IV.  Qualifications   of   Electors;   Registra- 

tion. 

V.  Holding   of   Elections;   Receiving   Il- 
legal Votes. 


VI.  Ballots. 
VII.  Contest 
VIII.  Primary  Elections. 

Assignee  In  insolvency,  election  of.  See 
Bankruptcy  and  Insolvency,  VII,  1. 

Bonds,  elections  for  issuance  of.  See 
Municipal  Corporations,  37. 

Certificate  of  election  prima  facie  evi- 
dence of  authority.    See  Criminal  Law,  582. 

Crimes  against  election  laws.  See  Crim- 
inal Law,  XI,  8. 

Directors  of  corporation,  election  of.  See 
Corporations,  IX. 

Directors  of  irrigation  district,  election  of. 
See  Irrigation  Districts,  VI. 

Irrigation  district,  number  of  precincts  in. 
See  Irrigation  Districts,  20. 

Mandamus  to  compel  holding  of  election. 
See  Municipal  Corporations,  60. 

Organization  of  reclamation  districts,  elec- 
tion in.  See  Swamp  and  Overflowed  Lands, 
II,  2. 

San  Francisco,  election  of  officers  in.  See 
San  Francisco,  9. 

School  trustees,  election  in.  See  Schools, 
IV. 

Stock,  agreement  to  combine  for  voting 
purposes.    See  Corporations,  V,  4. 

Stockholders,  elections  by.  See  Corpora- 
tions, V,  4. 


I.  Construction  of  Election   Laws;   Special 
and  Regular  Elections. 

Acts  relating  to,  validity  of.  See  Consti- 
tutional Law,  III,  9. 

Enlargement  or  curtailment  of  right  of 
election,  effect  of.  See  Constitutional  Law, 
27,  28. 

To  refund  indebtedness  and  issue  bonds, 
constitution  Is  sufficient  authority  for.  See 
Municipal  Corporations,  37. 

"Next  election  of  the  people,"  meaning  of. 
See  Offices  and  Officers,  21. 

Construing  provisions  so  as  to  harmonize 
them.    See  post,   11. 

1.  The  provisions  of  the  election  law  are 
not  directory,  but  mandatory;  yet  they  are 
to  be  liberally  construed.  (Jennings  v. 
Brown,  114  Cal.  307.) 

2.  It  must  be  presumed  that  the  legisla- 
ture intended,  by  the  County  Government 
Act  of  March  24,  1893,  to  comply  with  the 
constitutional  requirements  to  provide  for 
the  election  of  county  officers  by  a  uniform 
law,  applicable  to  all  the  counties  in  the 
state,  and  that  the  act  should  be  operative 
throughout  the  state.  (Hale  v.  McGettigan, 
114  Cal.  112.) 

3.  The  "special  election"  provided  for  in 
section  8  of  article  XI  of  the  constitution, 
at  which  amendments  to  a  municipal 
charter  may  be  adopted,  is  an  election  held 
for  the  special  purpose  of  voting  upon  the 
amendments  to  the  charter.  (People  ex  rel. 
Miller  v.  Davie,  114  Cal.  363.) 

4.  Under  section  14  of  the  consolidation 
act  of  the  city  and  county  of  San  Francisco, 
an  appointment  of  a  superintendent  of 
schools  by  the  board  of  education  to  fill  a 
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vacancy  in  that  office  only  continues  the  ap- 
pointee in  office  until  the  next  ensuing  gen- 
eral election,  when  the  office  must  be  filled 
by  the  election  of  the  people.  The  term  "reg- 
ular election,"  used  in  that  section,  is  not  to 
be  construed  as  importing  the  next  election 
at  which  superintendents  of  schools  in  coun- 
ties are  regularly  to  be  elected,  but  is  synon- 
ymous with  "general  election."  (People  ex 
rel.  Webster  v.  Babcock,  123  Cal.  307.) 

5.  The  construction  of  any  particular  stat- 
ute in  which  the  words  "regular  election" 
are  used,  can  be  determined  only  by  consid- 
ering the  context  in  which  the  words  are 
found,  the  purpose  of  the  statute,  and  the 
object  which  it  was  designed  to  accomplish. 
(People  ex  rel.  Webster  v.  Babcock,  123  Cal. 
307.) 

II.  Political     Conventions;     Certificates    of 
Nomination;  Party  Designation. 

Written  designation  of  party  upon  ballot 
See  post,  26. 

6.  Sections  1186  and  1187  of  the  Political 
Code  contemplate  that  a  political  party 
which  at  the  last  election  polled  at  least 
three  per  cent  of  the  entire  vote,  can  be 
represented  by  only  one  convention;  and 
when  each  of  two  or  more  bodies  of  voters 
claims  to  be  the  convention  contemplated  by 
the  code,  the  registrar  must  determine  in 
the  first  instance  which  one  of  them  was  an 
organized  assemblage  of  delegates  repre- 
senting the  particular  political  party  named; 
and  he  is  not  in  duty  bound  to  file  a  certifi- 
cate of  nomination  of  a  convention  claim- 
ing to  be  a  convention  representing  a  polit- 
ical party,  which  does  not  in  fact  rep- 
resent it,  merely  because  the  certificate  is  in 
due  and  regular  form;  and  where  a  proceed- 
ing for  a  mandamus  against  him  is  submit- 
ted upon  such  admitted  facts,  the  writ  must 
be  refused.  (McDonald  v.  Hinton,  114  Cal. 
484.) 

7.  Where  conflicting  certificates  of  nomi- 
nation for  Congress  are  presented  to  the 
secretary  of  state,  as  representing  two  dis- 
trict congressional  conventions  of  the  same 
party  in  the  same  district,  it  is  his  duty  to 
decide  which  of  the  two  certificates  was  is- 
sued by  the  regular  convention,  and  in  the 
absence  of  a  law  to  guide  him  in  determin- 
ing which  was  regular,  he  must  resort  to 
party  usage.  The  nomination  of  the  district 
convention  which  was  called  in  conformity 
with  the  established  usage  of  the  party,  and 
which  was  recognized  as  regular  by  its  state 
convention,  should  be  accepted  by  him. 
(Spelling  v.  Brown,  122  Cal.  277.) 

8.  A  certificate  of  nominations,  made  by  a 
regularly  authorized  state  or  district  conven- 
tion of  a  political  party,  must  be  received 
and  filed  by  the  secretary  of  state,  and  its 
nominees  placed  upon  the  official  ballot, 
notwithstanding  it  has  nominated  a  fusion 
ticket  representing  other  political  parties  be- 
sides its  own;  and  a  certificate  of  nomina- 
tions made  by  a  minority  of  the  delegates 
withdrawing  from  such  convention,  and  or- 
ganizing another,  must  be  rejected,  notwith- 
standing Its  nominees  are  members  of  that 


political  party  only.    (Hutchinson  v.  Brown, 
122  Cal.  189.) 

9.  Under  section  1192  of  the  Political 
Code,  a  certificate  of  nomination  by  a  con- 
vention must  be  filed  not  less  than  thirty 
days  before  the  day  of  election,  and  the  fact 
that  the  thirtieth  day  preceding  the  election 
falls  on  Sunday  cannot  operate  to  lessen 
the  time  limited  by  law  for  such  filing,  nor 
do  sections  12  and  13  of  the  Political  Code 
have  application  to  the  limitation  of  time 
prescribed  by  section  1192.  (Griffin  v.  Ding- 
ley,  114  Cal  481.) 

10.  Writ  of  mandate  upon  petition  of  the 
electors  nominated  by  the  Democratic  party 
of  the  state  of  California,  to  compel  the  sec- 
retary of  state  to  certify  the  nomination  of 
other  electors  upon  petition  of  voters  with- 
out the  designation  of  "National  Democratic 
Party"  adopted  by  them  as  being  false  and 
misleading  to  voters,  refused,  on  the  ground 
that  such  designation  is  not  calculated  to 
deceive.    (Craig  v.  Brown,  114  Cal.  480.) 

III.  Time  of  Holding;  Notice  of;   Petition 

for. 

11.  Section  57  of  the  County  Government 
Act  of  March  24,  1893,  designating  the  sev- 
eral officers  of  a  county;  section  60  of  that 
act  providing  that  "all  elective  county  and 
township  officers,  except  otherwise  provided 
for  in  this  act,  shall  be  elected  at  the  gen- 
eral election  to  be  held  in  November,  1894, 
and  every  four  years  thereafter,"  and  sub- 
division 26  of  section  170,  providing  that 
''the  officers  mentioned  in  section  57  of  this 
act,  except  as  hereinafter  provided,  shall  be 
elected  in  the  year  1894,  and  every  two 
years  thereafter,"  must  be  construed  so 
as  to  harmonize  their  apparent  conflict;  and, 
so  construed,  it  must  be  presumed  that 
the  legislature  did  not  intend  the  provisions 
of  subdivision  26  of  section  170  should  be 
applicable  to  any  other  counties  than  those 
in  the  eighth  class.  (Hale  v.  McGettigan, 
114  Cal.  112.) 

12.  Assuming  an  election  to  be  necessary 
to  warrant  the  funding  of  the  indebtedness 
of  a  city,  an  ordinance  calling  an  election  of 
the  qualified  voters  of  the  city  to  be  held 
on  a  day  therein  named,  more  than  ten  days 
subsequent  to  the  date  of  the  ordinance,  and 
prescribing  the  manner  of  conducting  the 
election,  naming  the  precincts,  polling- 
places,  and  officers  of  election,  and  provid- 
ing that  if  two-thirds  of  the  electors  voting 
should  vote  in  favor  of  the  issuing  of  bonds 
to  a  specified  amount  to  fund  the  indebted- 
ness of  the  city,  and  specifying  the  char- 
acter and  terms  of  the  bonds  to  be  Issued, 
gives  of  itself  sufficient  notice  of  the  elec- 
tion; and  the  fact  that  the  ordinance  was 
not  published  for  a  full  period  of  ten  days 
before  the  election,  and  that  it  was  "to  take 
effect  and  be  in  force"  only  at  the  expira- 
tion of  the  ten  days'  publication,  did  not 
lessen  its  effect  as  a  notice;  and  the  conten- 
tion that  ten  days'  notice  of  the  election  was 
not  given,  as  required  by  law,  cannot  be 
sustained.  (City  of  Los  Angeles  v.  Teed,  112 
Cal.  319.) 
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Posting  of  notice,  what  sufficient.  See 
Schools.  9. 

Notice  of  election  requiring  opening  of 
polls,  what  sufficient.    See  Schools,  8. 

Notice  of  election  of  school  trustees,  valid- 
ity of.    See  Schools,  14. 

Notice  of,  sufficiency  of.  See  Municipal 
Corporations,  63,  64. 

Publication  of  notice,  what  sufficient.  See 
Municipal  Corporations,  64. 

Petition  to  hold,  sufficiency  of.  See  Muni- 
cipal Corporations,  60  et  seq. 

Petition  to  call  school  election  need  not  be 
authenticated.     See  Schools,  6. 

Qualification  of  signers  to  petition  for. 
See  Municipal  Corporations,  61. 


IV.  Qualifications  of  Electors;  Registration. 

Qualifications  of  voters  at  primary  elec- 
tions.   See  post,  39. 

Right  of  voting  cannot  be  enlarged  or  cur- 
tailed. See  post,  39;  Constitutional  Law,  27, 
28. 

13.  Whether  the  legislature  has  power  to 
establish  a  test  for  voters  at  any  election, 
considered  but  not  determined.  (Spier  v. 
Baker,  120  Cal.   370.) 

14.  A  finding  in  favor  of  the  residence  of  a 
voter  at  the  place  of  voting,  will  not  be  dis- 
turbed, where  he  testified  that  he  was  often 
absent  therefrom,  performing  different  jobs 
of  work,  but  that  he  always  left  with  the 
Intention  of  returning  when  his  work  was 
done.    (Smith  v.  Thomas,  121  Cal.  533.) 

15.  Votes  cast  at  an  election  for  school 
trustees  of  persons  whose  names  had  not 
been  enrolled  upon  the  great  register  of  the 
county  fifteen  days  prior  to  the  election  are 
illegal,  and  must  be  rejected  in  determining 
an  election  contest.  (FaUtrick  v.  Sullivan, 
119  Cal.  613.) 

16.  The  fact  that  section  1600  of  the  Polit- 
ical Code,  which  provides  for  the  reception 
of  a  vote  upon  the  voter  taking  the  oath  pre- 
scribed by  that  section,  was  not  amended  so 
as  to  conform  to  the  amendment  of  1893  to 
section  1083,  requiring  registration  of  the 
voter  fifteen  days  prior  to  an  election,  does 
not  determine  the  legality  of  the  vote  cast 
by  the  one  who  has  taken  the  oath.  (Fall- 
trick  v.  Sullivan,  119  Cal.  613.) 

17.  The  great  register  of  a  county  must 
remain  for  all  purposes  required  by  law  be- 
fore the  completion  of  a  new  register;  and 
the  board  of  supervisors  have  no  authority 
to  declare  the  old  register  canceled  before 
the  registration  of  the  new  register  is  com- 
plete.   (Falltrick  v.  Sullivan,  119  Cal.  613.) 

Re-registration  not  required  for  annual 
school  elections.    See  Schools,  16. 

V.  Holding  of  Elections;  Receiving  Illegal 

Votes. 

Notice  of  opening  of  polls,  sufficiency  of. 
See  Schools,  15. 

Filling  vacancy  in  board  of  election,  what 
proper.     See  Schools,  7. 

Void  where  requirements  not  followed, 
when.    See  Bonds,  2. 


Provisions  as  to  manner  of  voting  manda- 
tory, when.    See  Bonds,  2. 

Malconduct  of  election  board,  what  state- 
ment of  insufficient    See  post,  29. 

18.  Some  latitude  must  be  allowed  for 
judgment  as  to  the  time  of  sunrise  in  the 
opening  of  polls;  and  where  delay  in  opening 
them  precisely  at  Bunrise  is  not  alleged  to 
be  inconsistent  with  honest  intent,  and  the 
violation  of  the  letter  of  the  law  is  not  al- 
leged to  have  operated  to  obstruct  the  full 
and  fair  expression  of  the  suffrage  of  the 
precinct,  the  bald  fact  of  such  delay  is  not 
sufficient  to  disfranchise  the  precinct. 
(Packwood  v.  Brownell,  121  Cal.  478.) 

19.  In  a  city  charter  providing  that  all  the 
provisions  of  law  regulating  elections  for 
state  and  county  officers  shall  apply  so  far 
as  practicable  to  elections  under  the  charter, 
and  providing  further  specifically  that  the 
polls  shall  be  opened  at  such  hour  as  may 
be  designated  by  the  mayor  and  common 
council  in  the  notice  of  election,  but  in  no 
case  later*  than  2  o'clock  P.  M.,  and  that  they 
shall  not  be  closed  until  sundown,  the  spe- 
cial provision  for  the  time  of  closing  of  the 
polls  will  prevail  over  a  general  provision 
of  the  election  laws  referred  to  for  closing 
polls  at  state  and  county  elections  at  5 
o'clock  P.  M.    (People  v.  Hill,  125  Cal.  16.) 

20.  The  charter,  being  a  law  for  a  special 
case,  is  not  in  conflict  with  the  general  law 
providing  otherwise;  and  an  Intent  that  the 
general  law  shall  supersede  the  charter  pro- 
vision as  to  the  time  for  closing  the  polls 
cannot  be  inferred  from  a  general  law 
which  by  its  termB  is  applicable  to  state 
and  county  elections  only,  and  which  is  only 
made  applicable  generally  so  far  as  practic- 
able by  the  same  charter  which  specially 
provides  differently  therefrom,  as  to  the 
time  of  opening  and  closing  of  the  polls  at 
municipal  elections.  (People  v.  Hill,  125 
Cal.  16.) 

21.  In  determining  the  election  of  a 
mayor,  under  a  charter  providing  for  keep- 
ing open  the  polls  until  sundown,  the  vote  of 
wards  which  closed  the  polls  at  5  P.  M.  is 
properly  rejected,  although  the  majority  of 
the  voters  of  the  city  are  thereby  disfran- 
chised. The  election  in  such  wards  is  to  be 
treated  as  illegal  and  void,  and  as  if  no  elec- 
tion was  held  therein;  and  the  vote  in  a  re- 
maining ward,  in  which  the  polls  were 
closed  at  sundown,  must  determine  the  elec- 
tion.   (People  v.  Hill,  125  Cal.  16.) 

22.  A  delay  of  one-half  hour  in  opening 
the  polls,  caused  by  the  failure  of  the  in- 
spector and  judges  to  attend,  and  the  selec- 
tion of  others,  and  procuring  a  box  to  serve 
as  a  ballot-box,  cannot  affect  the  validity  of 
the  election,  where  no  one  was  thereby  de- 
prived of  the  privilege  of  voting.  (People  v. 
Prewett,  124  CaL  7.) 

23.  The  neglect  of  the  officers  of  the  elec- 
tion to  be  sworn  as  required  by  law,  though 
subjecting  them  to  penalties,  cannot  affect 
the  validity  of  the  election,  if  a  fair  election 
and  honest  count  were  not  thereby  pre- 
vented.   (People  v.  Prewett,  124  Cal.  7.) 

24.  The  law  does  not  require  the  presence 
of  all  the  election  officers    during   all    the 
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time  that  voting  Is  in  progress.    (Pack wood 
v.  Brownell,  121  Oal.  478.) 

25.  The  mere  fact  that  illegal  votes  were 
received  by  the  judges  of  election  is  no 
ground  for  rejecting  the  whole  vote  of  a  pre- 
cinct, where  there  Is  nothing  to  show  that 
they  were  received  through  fraud  or  con- 
spiracy, or  In  such  manner  as  to  discredit 
the  presumptive  integrity  of  the  board,  or  to 
show  that  there  is  no  practicable  means  of 
ascertaining  the  true  vote,  and  purging  the 
poll.    (Packwood  v.  Brownell,  121  Oal.  478.) 


VI.  Ballots. 

26.  Where  a  name  is  written  upon  the  bal- 
lot by  the  voter,  he  is  authorized  to  add  a 
party  or  independent  designation  to  the 
name,  as  a  descriptlo  personae,  and  as  part 
of  the  designation  of  the  person  voted  for 
and  authorized  by  statute,  and  such  desig- 
nation is  not  a '  distinguishing  mark  pro- 
hibited by  statute*  (Jennings  v.  Brown,  114 
Oal.  307.) 

27.  Upon  the  trial  of  an  election  contest 
a  ballot  so  marked  by  the  voter  when  it  is 
voted,  that  it  can  be  identified,  should  be  re- 
jected.   (Smith  v.  Thomas,  121  Cal.  533.) 

28.  In  an  election  contest  under  our  pres- 
ent laws,  the  court  cannot  confine  Itself  to 
a  mere  inquiry  as  to  what  the  voter  In- 
tended to  express  by  his  ballot,  but  any  bal- 
lot not  made  as  provided  in  the  election  law, 
Is  void  and  cannot  be  counted;  and  ballots 
containing  any  distinguishing  marks  there- 
upon, which  are  not  legal  marks  placed 
upon  the  ballot  In  a  legal  place,  and  which 
do  not  appear  to  have  been  the  result  of  an 
accident,  are  thereby  vitiated.  (Lauer  v. 
Estes.  120  Cal.  652.) 


VII.  Contest. 

Refusal  to  recount  votes  not  interfered 
with  on  appeal,  when.    See  Appeals,  187. 

Judgment  in  contest  declaring  ineligibil- 
ity, is  inadmissible  in  quo  warranto,  when. 
See  Offices  and  Officers,  29. 

Election  contests,  how  presented  for  re- 
view on  appeal.    See  Appeals,  VII,  6. 

Appeal  in  election  contest,  effect  of.  See 
Appeals,  VIII,  3. 

Quo  warranto  to  determine  validity  of 
election  of  school  trustees,  parties.  See  Quo 
Warranto,  2. 

Ballot  so  marked  that  it  can  be  identified 
should  be  rejected.    See  ante,  27,  28. 

29.  A  statement  of  contest  of  an  election, 
which  merely  specifies  malconduct  of  the 
judges  of  election  in  not  opening  the  polls  at 
sunrise  of  the  day  of  election,  and  in  not 
keeping  the  polls  open  for  the  length  of  time 
required  by  law,  and  in  allowing  persons  to 
vote  whose  names  did  not  appear  upon  the 
precinct  register,  and  in  not  being  all  pres- 
ent during  all  of  the  time  that  the  polls  were 
held  open,  and  that  votes  were  received  dur- 
ing the  absence  of  certain  members  of  the 
board,  is  insufficient  to  sustain  the  contest, 
and  should  be  dismissed.  (Packwood  v. 
Brownell,  121  Cal.  478.) 


80.  The  plaintiff,  in  an  election  contest 
cannot  introduce  evidence  of  an  Illegal  vote 
not  specified  in  the  list  of  illegal  votes  serv- 
ed by  him  upon  the  defendant,  as  required 
by  section  1116  of  the  Code  of  Civil  Proced- 
ure; and  the  fact  that  the  voter's  name  was 
upon  a  list  of  illegal  votes  served  upon  the 
plaintiff  by  the  defendant  cannot  justify 
evidence  of  such  illegal  vote  on  the  part  of 
the  plaintiff.  (Smith  v.  Thomas,  121  Cal. 
533.) 

31.  Section  1120  of  the  Code  of  Civil  Pro- 
cedure Is  not  to  be  construed  as  limiting  the 
power  of  adjournment  by  the  court  of  a 
special  session  ordered  for  the  trial  of  an 
election  contest,  merely  from  day  to  day  or 
upon  good  cause  shown  by  either  party,  not 
exceeding  twenty  days;  but  the  court  has 
power  of  its  own  motion  to  adjourn  the  ses- 
sion for  several  days,  on  account  of  a  prior 
engagement  of  the  court  rendering  such  ad- 
journment necessary,  and  the  court  does  not 
lose  jurisdiction  to  try  the  contest  on  ac- 
count of  such  adjournment  (Falltrick  v. 
Sullivan,  119  Cal.  613.) 

32.  An  illegal  voter  who  testified  for  plain- 
tiff that  he  voted  for  the  defendant  may  be 
impeached  by  proof  of  declarations  made  by 
him  to  other  witnesses  that  he  did  not  vote 
for  any  one  for  the  office  in  controversy,  and 
that  for  certain  reasons  he  would  not  vote 
for  the  defendant.  The  credibility  of  the 
witness  thus  impeached  is  to  be  deter- 
minded  by  the  trial  court;  and  it  may  refuse 
to  deduct  the  vote  from  the  tally  of  the  de- 
fendant.   (Smith  v.  Thomas,  121  Cal.  533.) 

33.  The  evidence  must  be  very  clear  as  to 
how  an  illegal  voter  voted,  before  his  vote 
can  be  deducted  from  the  total  of  any  candi- 
date. Where  a  voter  declined  to  answer  for 
whom  he  voted,  his  mere  statement  that  If 
he  had  voted  he  supposed  he  would  have 
voted  for  the  defendant,  and  that  he  did  not 
know  but  he  would  have  voted  for  the  office 
In  controversy,  if  he  had  voted  at  all,  does 
not  amount  to  evidence  as  to  the  person 
voted  for,  notwithstanding  other  evidence 
tending  to  show  that  he  had  voted,  and  that 
he  was  not  a  legal  voter.  (Smith  v.  Thomas, 
121  Cal.  533.) 

34.  The  declaration  of  a  voter,  who  is 
proved  to  have  been  disqualified,  as  to  how 
he  voted,  made  in  the  form  of  an  affidavit 
before  a  notary  public,  is  no  part  of  the  res 
gestae,  and  is  inadmissible  hearsay.  (Lauer 
v.  Estes,  120  Cal.  652.) 

35.  Upon  the  trial  of  an  election  contest, 
testimony  of  the  officers  of  the  election  to 
the  effect  that  the  same  was  properly  con- 
ducted, that  the  ballots  were  properly 
counted,  and  that  the  tally  sheets  were 
properly  filled  up,  etc.,  and  the  tally  sheets 
themselves,  are  admissible  in  evidence. 
(Packard  v.  Craig,  114  Cal.  95.) 

36.  The  judgment  In  an  election  contest 
cannot  properly  adjudge  that  the  defendant 
is  unlawfully  holding  the  office:  and  the  pro- 
vision of  section  949  of  the  Code  of  Civil 
Procedure,  which  provides  that  an  appeal 
does  not  stay  proceedings  where  the  judg- 
ment "adjudges  the  defendant  guilty  of 
usurping  or  intruding  into,  or    unlawfully 
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holding  public  office/'  etc.,  applies  only  to 
the  judgment  In  an  action  of  quo  warranto, 
or  for  the  usurpation  of  office,  and  not  to 
any  judgment  proper  to  be  entered  In  an 
election  contest  (Day  v.  Gunning,  125  Cal. 
527.) 

37.  Under  sections  1111-27  of  the  Code 
of  Civil  Procedure,  a  motion  for  a  new  trial 
cannot  be  had  in  an  election  contest.  The 
remedy  of  the  defeated  party  is  limited  to 
an  appeal  from  the  judgment.  (Packard  v. 
Craig,  114  Cal.  95.) 

VIII.  Primary  Elections. 

Primary  election  law,  validity  of.  See 
Constitutional  Law,  III,  9. 

Bribery  at.    See  Criminal  Law,  242,  243. 

Purity  of  election  law  does  not  apply  to 
primary  election.  See  Criminal  Law,  242, 
243. 

38.  The  act  of  March  13,  1897,  providing 
for  general  primary  elections,  does  not  ap- 
ply to  municipal  elections  to  be  held  in  the 
year  1897,  for  the  reason  that  by  its  terms 
the  machinery  provided  for  the  holding  of 
such  primary  elections  is  not  to  be  set  in 
operation  until  January,  1896,  when  under 
section  5  the  election  commissioners  are  to 
select  the  names  of  those  electors  who  are 
to  act  as  officers  of  the  primary  election 
boards.  (McKinnon  v.  Leonard,  118  Cal. 
302.) 

39.  The  primary  election  provided  for  by 
the  act  of  March  13,  1897,  is  an  election 
"authorized  by  law,"  within  the  meaning  of 
section  1  of  article  II  of  the  constitution, 
and  the  provisions  of  that  section  defining 
the  qualifications  of  electors  at  all  elections 
authorized  by  law,  are  controlling  in  deter- 
mining the  right  to  vote  at  such  primary 
elections.  Such  right  can  neither  be  en- 
larged nor  curtailed  by  the  legislature. 
Section  11  of  article  XX  of  the  constitution 
only  authorizes  the  passage  of  laws  looking 
to  the  proper  and  reasonable  regulation  of 
the  exercise  of  the  right  of  free  suffrage. 
(Spier  v.  Baker,  120  Cal.  370.) 

ELECTORS. 
Qualifications  of.    See  Elections,  IV. 

ELECTRICITY. 

Telegraph  companies.  See  Telegraph  Com- 
panies. 

1.  In  an  action  to  recover  damages  for  an 
injury  sustained  from  contact  with  a  wire 
used  to  sustain  one  of  the  poles  supporting 
a  trolley  wire,  and  which  wap  so  negligently 
placed  as  to  become  charged  with  electric- 
ity, a  verdict  in  favor  of  the  plaintiff  for  two 
thousand  dollars'  damages  will  not  be  dis- 
turbed upon  appeal,  if  there  was  evidence 
tending  to  support  the  allegations  of  negli- 
gence, notwithstanding  conflicting  evidence 
to  the  contrary,  and  evidence  authorizing 
the  jury  to  find  that  the  hearing  in  the  left 
ear  of  plaintiff  had  been  totally  destroyed, 
the  sight  of  his  left  eye  seriously  impaired, 
and   his   nervous   system    so   permanently 


shocked  as  to  impair  his  facility  for  trans- 
acting business.  (Clare  v.  Sacramento  Elec- 
tric etc.  Co.,  122  Cal.  504.) 

2.  Although  an  electric  lighting  company 
was  unjustly  refused  permission  to  erect 
posts  upon  the  streets  for  purposes  of  elec- 
tric lighting,  and  such  refusal  was  an  unfair 
and  unjust  discrimination  against  such  com- 
pany, and  in  favor  of  a  rival  company  to 
which  such  permission  had  been  granted, 
yet  an  injunction  will  not  lie  in  favor  of  the 
company  to  which  the  permit  was  refused, 
to  restrain  the  superintendent  of  streets  and 
the  city  from  Interfering  with  the  erection 
of  such  posts  without  a  permit,  its  only  prop- 
er remedy  being  to  compel  the  granting  of 
a  permit  in  a  proper  case.  (Mutual  Electric 
Light  Co.  v.  Ashworth,  118  Cal.  1.) 


ELEEMOSYNARY. 

Meaning    of    eleemosynary.    See 
table  Uses,  3. 


Chari- 


BLEEMOSYNARY  INSTITUTIONS. 

Gifts  to.    See  Charitable  Uses. 
Orphan  asylums.    See  Orphan  Asylums. 
Orphan  asylums,  bequests  to.    See  Wills, 
VI,  4. 

ELEVATORS. 

Injury  from  fall  of.  See  Master  and  Ser- 
vant, 41,  42. 

Express  warranties  on  manufacture  of 
elevator.    See  Warranties. 

In  an  action  for  an  injury  received  from 
the  fall  of  an  elevator,  owing  to  the  alleged 
negligence  of  the  defendant,  evidence  of  a 
conversation  had  by  plaintiff  with  the  person 
in  charge  of  the  elevator  after  it  had  stopped 
in  its  fall,  in  which,  in  response  to  a  ques- 
tion as  to  what  had  happened,  he  declared 
that  "he  lost  all  control,  and  the  connection 
cord  got  broke,"  is  incompetent,  the  declara- 
tion being  in  its  nature  a  narrative  of  a  past 
occurrence,  and  no  part  of  the  res  gestae, 
and  such  incompetent  evidence,  being  of  a 
character  to  charge  the  defendant  with  neg- 
ligence, must  be  deemed  prejudicial;  nor 
can  the  plaintiff,  after  Insisting  upon  the  ad- 
mission of  the  evidence  over  an  objection  to 
its  admissibility,  be  permitted  to  defend  his 
course  by  contending,  upon  appeal  of  the  de- 
fendant that  the  error  was  harmless.  (Lis- 
sak  v.  Crocker  Estate  Co.,  119  Cal.  442.) 

ELISOR. 

Appointment  of.  See  Jury  and  Jurors,  III. 
Questions  relating  to  appointment  of,  how 
presented  for  review.    See  Appeals,  VII,  5. 

EMBEZZLEMENT. 
See  Criminal  Law,  XI,  9. 

Action  for  conversion  of  county  funds,  de- 
fense of  robbery.    See  Treasurers,  4  et  seq. 

Liability  of  manager  for  embezzlement  by 
bookkeeper.    See  Corporations,  92,  93,  95,  96. 
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EMINENT  DOMAIN. 

I.  Public  Use. 

1.  Rights   of   Way;    Streets;    High- 

ways. 

2.  Tidal  Canals. 

3.  Waterworks. 

II.  Proceedings  for  Condemnation. 
III.  Compensation. 

I.  Public  Use. 
1.  Rights  of  Way;  Streets;  Highways. 

Condemnation  of  land  of  estate  for  street, 
rights  and  liabilities  on.  See  Estates  of  De- 
ceased Persons,  X. 

1.  The  provisions  of  the  act  of  March  6, 
1889,  relative  to  the  laying  out,  opening,  ex- 
tending, widening,  and  straightening  of  pub- 
lic streets  in  municipalities  are  not  exclu- 
sive, and  were  not  designed  to  prohibit  a 
municipality  from  maintaining  proceedings 
to  condemn  land  for  a  public  street  under 
the  provisions  of  part  III,  title  VII,  of  the 
Code  of  Civil  Procedure;  and  a  municipal 
corporation  has  power  to  Institute  such  pro- 
ceedings under  the  code,  where  it  has  funds 
in  the  treasury  available  for  the  proposed 
condemnation  and  opening  of  the  street, 
without  resort  first  had  to  the  method  pro- 
vided in  the  act  of  March  6,  1889.  (Los  An- 
geles v.  Leavis,  119  Cal.  164.) 

2.  A  complaint  in  an  action  by  a  county 
to  condemn  the  land  of  the  defendant  for  a 
private  way,  which  merely  avers  the  filing 
of  a  sufficient  petition  and  the  giving  and 
approval  of  the  bond,  and  that  afterward 
such  proceedings  were  had  that,  on  a  day 
specified,  the  board  of  supervisors  of  the 
county,  by  order  duly  given  and  made,  di- 
rected the  district  attorney  to  institute  con- 
demnation proceedings,  but  which  fails  to 
state  that  viewers  were  appointed,  or  that 
they  proceeded  to  lay  out  the  road,  or  that 
they  made  or  filed  any  report,  or  that  the  re- 
port was  approved,  or  that  damages  award- 
ed had  been  tendered  to  defendant  and  re- 
fused by  him,  fails  to  state  a  cause  of  ac- 
tion. (County  of  Sonoma  v.  Crozier,  118 
Cal.  680.) 

3.  In  an  action  to  condemn  a  right  of  way 
for  a  railroad,  the  complaint  must  suffi- 
ciently describe  each  piece  of  land  sought 
to  be  taken,  so  that  it  may  be  readily  and 
clearly  identified  prior  to  the  construction  of 
the  road;  and  where  the  description  in  the 
complaint  and  in  the  map  accompanying  it 
do  not  definitely  describe  or  identify  the  line 
of  the  road,  or  the  land  sought  to  be  taken, 
and  the  same  cannot  be  accurately  deter- 
mined therefrom  by  a  surveyor,  it  cannot 
sustain  a  judgment  of  condemnation.  (San 
Francisco  &  San  Joaquin  Valley  Ry.  Co.  v. 
Gould,  122  Cal.  601.) 

4.  The  question  whether  the  appellant 
may  or  may  not  sustain  a  pecuniary  loss, 
according  as  the  road  is  constructed  upon 
one  line  or  another  across  his  land,  cannot 
be  considered  upon  appeal  from  a  judg- 
ment which  does  not  identify  such  line,  or 
the  piece  of  land  taken  from  the  appellant 


(San  Francisco  etc.  Ry.  Co.  v.  Gould,  122 
Cal.  601.) 

5.  In  an  action  to  condemn  lands  for  & 
public  highway,  a  general  finding  '"That  all 
the  facts  alleged  in  the  complaint  are  true, 
except  as  to  those  hereinafter  specified," 
and  special  findings  following,  which  are  in- 
consistent with  certain  allegations  of  the 
complaint  as  to  all  of  the  property  sought  to 
be  condemned,  and  which  specifically  set 
forth  the  ownership,  acreage,  value,  dam- 
ages, and  benefits  to  the  tracts  belonging  to 
the  defendants,  about  which  any  issue  was 
presented,  and  which  covered  the  entire 
lands  in  controversy,  are  not  uncertain  or 
obscure,  and  necessarily  exclude  the  idea  of 
any  ownership  in  a  fictitious  defendant 
named  in  the  complaint,  with  respect  to 
which  no  issue  was  joined.  (Alameda 
County  v.  Crocker,  125  Cal.  101.) 


2.  Tidal  Canals. 

6.  Where  a  strip  of  land  belonging  to  sev- 
eral owners  was  sought  to  be  condemned  by 
the  United  States  for  the' purpose  of  con- 
structing a  tidal  canal,  and  judgment  was 
rendered  condemning  the  entire  strip  and 
awarding  damages  to  each  of  the  defendants 
for  the  value  of  their  respective  parcels  of 
land  so  condemned,  such  judgment  is  an  en- 
tirety, which  each  defendant  is  interested  in 
maintaining  as  such,  in  order  to  secure  the 
damages  awarded  for  his  land,  which  cannot 
be  received  unless  the  whole  strip  can  be 
made  available  for  the  canal;  and  upon  mo- 
tion for  a  new  trial  made  by  one  of  the  de- 
fendants, his  codefendants  are  adverse  par- 
ties, whose  rights  would  be  impaired  by  a 
new  trial,  and  must  be  served  with  the  no- 
tice of  Intention.  (United  States  v.  Crooks, 
116  Cal.  43.) 


3.  Waterworks. 

Appropriation  of  water  to  public  use.  See 
Irrigation  Companies,  1. 

Condemnation  of  subterranean  stream. 
See  Watercourses,  13.  * 

7.  In  an  action  by  the  city  of  Los  Angeles 
to  condemn  land  for  headworks  for  its  pro- 
jected system  of  supplying  water  to  its  in- 
habitants, for  private  and  municipal  pur- 
poses, the  right  of  the  city  to  the  flow  of 
water  through  the  land  sought  to  be  con- 
demned may  be  litigated  and  determined. 
(City  of  Los  Angeles  v.  Pomeroy,  124  Cal. 
597.) 

8.  In  such  action,  motions  of  the  defend- 
ants to  stay  proceedings  until  the  determina- 
tion of  other  pending  suits  between  the  city 
and  the  defendants,  in  which  the  questions 
as  to  their  respective  rights  in  the  waters  in 
controversy  were  involved,  and  to  strike  out 
the  claim  of  the  city  to  such  waters  in  the 
proceeding  for  condemnation,  are  properly 
denied.  (City  of  Los  Angeles  v.  Pomeroy, 
124  Cal.  597.) 

9.  The  description  of  the  property  sought 
to  be  condemned,  as  being  all  of  the  estate 
and  interest  of  the  defendants  in  a  tract  of 
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land  described,  which  interest  is  alleged  to 
be  a  fee  simple  estate,  subject  to  the  para- 
mount and  exclusive  right  of  the  city  to  the 
use  of  all  of  the  waters  of  the  Los  Angeles 
river,  from  Its  source,  flowing  through  said 
lands,  to  the  southern  boundary  of  the  city, 
exclusive  of  all  riparian  rights  in  the  owners 
of  the  lands,  sets  forth  with  sufficient  cer- 
tainty the  claim  of  the  city,  and  the  interest 
sought  to  be  condemned.  (City  of  Los  An- 
geles v.  Pomeroy,  124  Cal.  507.) 

10.  The  only  question  to  be  considered 
upon  demurrer  to  the  complaint  of  the  city, 
as  respects  its  claim  to  the  waters  of  the 
river,  is  whether  it  has  been  clearly  stated. 
The  question  whether,  in  fact,  the  city  has 
any  such  legal  right,  or  can  establish  It,  in 
fact  and  in  law,  is  not  matter  to  be  consid- 
ered in  ruling  upon  the  demurrer.  (City  of 
Los  Angeles  v.  Pomeroy,  124  Gal.  597.) 

11.  Where  the  land  to  be  condemned  "for 
the  purpose  of  constructing  headworks  for 
a  water  system"  is  so  saturated  with  water 
to  within  a  few  feet  of  the  surface  as  to  be 
a  natural  reservoir,  and  it  was  proposed  to 
construct  a  subsurface  dam  at  the  lower  end 
of  the  tract,  and  to  construct  a  tunnel  and 
lateral  galleries  to  drain  the  water,  and  con- 
duct it  to  supply  pipes,  thus  making  the  land 
better  subserve  the  purpose  of  a  reservoir, 
the  fee  simple  of  the  land  may  be  taken  for 
such  use.  (City  of  Los  Angeles  v.  Pomeroy, 
124  Cal.  597.) 

12.  Where  the  evidence  was  conflicting  as 
to  the  necessity  of  taking  the  entire  tract  de- 
scribed in  the  complaint,  and  the  evidence 
for  the  plaintiff  showed  that,  in  view  of  the 
rapid  increase  of  the  population  of  the  city, 
it  would  probably  be  necessary  to  increase 
the  supply  of  water  by  extending  additional 
galleries  from  other  parts  of  the  tract,  and 
that  It  was  necessary  to  exclude  stock  from 
the  entire  tract  to  prevent  contamination  of 
water,  the  finding  of  the  court  as  to  the  ne- 
cessity of  taking  the  whole  tract  cannot  be 
disturbed.  (City  of  Los  Angeles  v.  Pomeroy, 
124  Cal.  597.) 

13.  It  appearing  that,  prior  to  the  com- 
mencement of  the  proceeding  for  condemna- 
tion, the  city  adopted  an  engineer's  report 
recommending,  in  general  outline  and  in  all 
essentials,  the  plan  for  the  headworks  of  its 
water  system,  for  which  the  condemnation 
of  lands  was  sought,  the  adoption,  after  its 
commencement,  of  a  detailed  plan,  followed 
by  other  orders  and  resolutions  providing  the 
means  for  carrying  it  out,  and  complying 
with  the  terms  of  the  judgment  sought,  can- 
not sustain  the  technical  objection  that  the 
action  was  commenced  without  authority,  in 
pursuance  of  a  plan  not  formally  adopted. 
(City  of  Los  Angeles  v.  Pomeroy,  124  Cal. 
597.) 

14.  The  needs  of  the  city  may  extend  to 
the  use  of  water  for  ponds  and  artificial 
lakes;  and  the  discretion  of  the  municipal 
authorities  in  such  use  will  not  be  interfered 
with  where  no  gross  abuse  of  such  discre- 
tion Is  manifest.  (City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  597.) 


II.  Proceedings  for  Condemnation. 

Proceedings  on  condemnation  for  partic- 
ular purpose.    See  ante,  I. 

15.  The  statute  providing  for  the  condem- 
nation of  land  for  public  use,  in  a  special 
proceeding  in  the  superior  court,  should  not 
receive  a  strict  construction  against  powers 
of  the  superior  court  not  expressly  conferred; 
but  the  superior  court  Is  invested  with  gen- 
eral jurisdiction  of  all  special  proceedings, 
not  otherwise  provided  for,  and  in  conduct- 
ing such  special  proceedings  exercises  its 
usual  and  ordinary  powers  in  disposing  of 
the  issues  necessarily  involved,  and  may  ex- 
ercise implied  power  to  do  that  which  is 
necessarily  incident  to  the  authorized  pro- 
ceeding. (City  of  Los  Angeles  v.  Pomeroy, 
124  Cal.  597.) 

16.  In  such  a  proceeding,  the  superior 
court  may  not  only  determine  adverse  claims 
of  defendants  as  to  the  compensation  to  be 
awarded,  under  the  express  provisions  of  the 
statute,  but  it  may  also  exercise  Implied 
power  to  determine  the  fact  and  extent  of 
the  interest  of  the  plaintiff  in  the  land  sought 
to  be  condemned,  where  such  Interest  is  dis- 
puted; and  such  Interest  need  not  be  first 
determined  in  an  independent  action  to  quiet 
the  plaintiff's  title.  (City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  597.) 

17.  A  complaint  in  condemnation  proceed- 
ings must  show  that  the  board  had  jurisdic- 
tion to  make  the  order  for  the  institution  of 
condemnation  proceedings;  and  unless  the 
board  complies  with  the  requirements  of  the 
statute  its  orders  are  void;  and  section  2690 
of  the  Political  Code,  which  makes  the  order 
for  the  institution  of  the  suit  conclusive  as 
to  the  regularity  thereof,  must  be  understood 
as  providing  that  when  the  board  has  juris- 
diction mere  irregularities  are  harmless,  and 
not  as  providing  that  the  board  can  make  a 
valid  order  opening  a  road  over  private  prop- 
erty without  a  substantial  compliance  with 
the  requirements  of  the  code.  (County  of 
Sonoma  v.  Crozler,  118  Cal.  680.) 

Sufficiency  of  description.    See  ante,  9. 
Demurrer  to  complaint  by  city,  what  con- 
sidered.   See  ante,  10. 

18.  Where  the  city  council,  by  resolution, 
directed  the  city  attorney  to  commence  the 
proceeding  for  condemnation  as  soon  as 
the  ordinance  authorizing  it  was  signed 
by  the  mayor,  the  subsequent  publication 
of  the  ordinance  as  required  Is  at  least  a 
ratification  of  the  act  of  the  officer  in  obey- 
ing the  directions  given,  in  anticipation  of 
such  publication.  (City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  597.) 

19.  Under  stipulation  that  the  issues  were 
to  be  tried  by  the  court,  except  only  the 
question  of  damages,  which  was  to  be  sub- 
mitted to  a  jury,  It  is  not  necessary  that  the 
court  should  first  formally  prepare  and  file 
its  findings  and  conclusions  of  law  as  to  the 
rights  of  the  parties  submitted  to  It  for  its 
determination,  before  submitting  the  dam- 
ages to  the  jury;  but  it  is  sufficient  to  inform 
the  jury  as  to  its  conclusions  and  to  instruct 
them  fully  and  correctly  as  to  the  respective 
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rights  of  the  parties,  and  as  to  the  quantity 
and  extent  of  the  estate  and  Interest  of  the 
defendants  In  the  land,  In  order  that  they 
may  correctly  estimate  Its  value.  (City  of 
Los  Angeles  v.  Pomeroy,  124  Cal.  597.) 

Judgment  against  several  owners,  motion 
for  new  trial  by  one.    See  ante,  6. 

Findings  in  action  to  condemn  lands,  suffi- 
ciency of.    See  ante,  5. 

Finding  as  to  necessity,  not  disturbed, 
when.    See  ante,  12. 

Objection  that  action  commenced  without 
authority.    See  ante,  13. 


III.  Compensation. 

Verdict  fixing  value  of  land  at  Its  market 
value  for  agricultural  purposes,  when 
proper.    See  Watercourses,  9. 

20.  Under  section  14  of  article  I  of  the  con- 
stitution, private  property  cannot  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation having  been  first  made  to  or  paid 
Into  court  for  the  owner;  and  the  legislature 
cannot  authorize  a  public  use,  the  natural 
result  of  which  will  be  to  deprive  the  owner 
of  property  of  its  beneficial  use,  without 
compensation  to  the  party  injured.  (Rudel 
v.  Los  Angeles  Co.,  118  Cal.  281.) 

21.  Under  section  1249  of  the  Code  of  Civil 
Procedure,  which  makes  the  right  to  the 
property  sought  to  be  condemned  accrue  at 
the  date  of  the  summons,  and  provides  that 
*  'its  actual  value,  at  that  date,  shall  be  the 
measure  of  compensation,"  the  market  or 
exchange  value  of  the  property  at  the  date 
of  the  summons  is  the  only  criterion  of  its 
"actual  value"  at  that  date,  and  "actual 
value"  means  actual  market  value.  Subse- 
quent discoveries  as  to  the  Intrinsic  value  of 
the  land  cannot  be  considered  for .  the  pur- 
pose of  showing  that  Its  actual  value  at  the 
date  of  the  summons  was  greater  than  Its 
market  value.  (City  of  Los  Angeles  v.  Pom- 
eroy, 124  Cal.  597.) 

Question  as  to  pecuniary  loss  not  consid- 
ered on  what  appeal.    See  ante,  4. 


EMPLOYMENT. 
See  Master  and  Servant. 

What  constitutes.  See  Offices  and  Offi- 
cers, I. 

ENCLOSURES. 

Effect  of.    See  Adverse  Possession,  I,  1. 

ENGINEERS. 

Certificate  of,  where  street  assessment. 
See  Streets,  XI,  3. 

EN  MASSE. 

Sales  en  masse.  See  Mortgages,  XVIII, 
11,  b. 

Sales  on  execution  en  masse.  See  Execu- 
tions, III,  1. 

Sales,  when  cannot  be  objected  to.  See 
Guardian  and  Ward,  21. 


ENTICEMENT. 

Female,  enticing.  See  Criminal  Law,  XI, 
10. 

Husband,  enticement  of,  from  wife.  See 
Married  Women,  4  et  seq. 

ENTRIES. 

Family  Bibles,  entries  in,  as  evidence.  See 
Evidence,  II,  2. 

I     ENTRY. 

See  Forcible  Entry  and  Unlawful  Detainer. 

Adjudication  of  insolvency,  entry  of.  See 
Bankruptcy  and  Insolvency,  II. 

Default,  entry  of.    See  Default,  I. 

Dismissal,  entry  of  judgment.  See  Dis- 
missal, II. 

Judgment,  entry  of.    See  Judgments,  I. 

EN  VENTRE  SA  MERE. 
Service  of  notice  on  child.    See  Wills,  26. 

EQUALIZATION. 
Boards  of.    See  Taxation,  III. 

EQUITY. 

Equity  requires  equality.  See  Mortgages, 
26. 

Equity  follows  the  law,  when.  See  Ven- 
dor and  Vendee,  12. 

He  who  seeks  equity  must  do  equity.  See 
Mortgages,  33. 

Duty  to  pay  loan  before  making  defense. 
See  Mortgages. 

Tender  when  necessary  before  equitable 
relief.    See  Streets,  134. 

Remedy  at  law  bars  right  to  injunction. 
See  Injunctions,  7. 

Plain,  speedy,  and  adequate  remedy  bars 
relief.    See  Judgments,  66. 

Suit  for  divorce  is  case  in  equity.  See 
Marriage  and  Divorce,  55. 

Trust,  action  to  enforce  a,  is  a  case  in 
equity.    See  Trusts  and  Trustees,  84. 

Accounts.    See  Accounts. 

Apportionment  of  water  by  equity  among 
riparian  owners.    See  Watercourses,  23. 

Complaint  will  be  treated  as  a  complaint 
in,  although  entitled  in  an  estate.  See  Efct- 
ecutors  and  Administrators,  62. 

Complete  effect  given  to  acts  by  equity, 
when.    See  Benevolent  Societies,  11. 

Creditor's  bill  to  remove  fraudulent  mort- 
gage, venue  of.    See  Venue,  4. 

Default  of  purchaser,  equity  will  not  re- 
lieve against    See  Vendor  and  Vendee,  12. 

Demurrer  to  complaint  in  equity  for  fail- 
ure to  state  cause  of  action,  when  properly 
overruled.    See  Pleading  and  Practice,  23. 

Equitable  estoppel.    See  Estoppel. 

Forfeiture.    See  Forfeiture. 

Fraud.    See  Fraud. 

Fraud,  equity  when  only  interferes  in  case 
of.    See  Harbor  Commissioners,  4. 

Gift,  parol,  equity  will  enforce,  when.  See 
Statute  of  Frauds,  10,  11. 


EQUITY. 
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Injunctions.    See  Injunctions. 

Interlocutory  decrees,  appealability  of. 
See  Appeals,  II,  6. 

Judgments,  relief  In  equity  against.  See 
Judgments,  X,  4. 

Judgments  of  land-office,  relief  in  against, 
for  mistake.    See  Public  Lands,  20. 

Jurisdiction,  superior  court  has,  in  ac- 
counting.   See  Accounts,  1. 

Jurisdiction  of  equity  to  compel  accounting 
against  sureties  of  executor.  See  Executors 
and  Administrators,  XII. 

Jurisdiction,  equity  has  no,  of  suit  by 
stockholders  for  contribution.  See  Corpora- 
tions, 51. 

Jurisdiction  of  suit  for  accounting,  al- 
though property  out  of  state.  See  Jurisdic- 
tion, 9. 

Jurisdiction  where  property  out  of  state. 
See  Jurisdiction,  III. 

Jurisdiction  in,  grant  of,  to  superior 
court  is  not  a  limitation  on  power  of  legis- 
lature.   See  Jurisdiction,  1. 

Jury  trial,  parties  are  not  entitled  to.  See 
Jury  and  Jurors,  2. 

Legal  effect  of  instruments,  relief  from. 
See  Mistake,  1. 

Marshaling  of  assets.    See  Marshaling  of 

Merger.    See  Merger. 

Merger,  equity  will  Interfere  to  prevent, 
when.    See  Mortgages,  80. 

Mistake  in  redemption  relieved  in  equity. 
See  Mortgages,  ISO. 

Mistake,  relief  in,  for,  when  not  barred. 
See  Partition,  9. 

Partition.    See  Partition. 

Partition  decree,  mistake  in,  equity  may 
correct.    See  Partition,  8  et  seq. 

Possession  as  notice  of  equity.  See  No- 
tice, 5. 

Quieting  title.    See  Quieting  Title. 

Receivers.    See  Receivers. 

Reformation  of  contracts.  See  Reforma- 
tion of  Contracts. 

Rescission  of  contracts.  See  Rescission  of 
Contracts. 

Sheriff's  deed  may  be  attacked  in  eject- 
ment without  resorting  to  equity  to  set  it 
aside.    See  Executions,  31. 

Specific  performance.  See  Specific  Per- 
formance. 

Title,  action  to  quiet,  is  purely  an  equity 
case.    See  Quieting  Title,  2. 

Trust  funds,  division  of,  in  equity.  See 
Religious  Societies,  5. 

Trust  funds,  suit  lies  for  division  of,  when. 
See  Religious  Societies,  2. 

Trust  established  in  decree  of  distribution, 
validity  of,  cannot  be  attacked  by  creditor's 
bill.    See  Estates  of  Deceased  Persons,  143. 

Verdict  In  equity  is  directory.  See  Trusts 
and  Trustees,  84. 

Wife,  compelling  to  support  husband.  See 
Husband  and  Wife,  I,  2. 

1.  Under  the  application  of  the  maxims, 
that  "no  man  can  take  advantage  of  his  own 
wrong,"  and  that  "he  who  comes  into  a  court 
of  equity  must  come  with  clean  hands,"  one 
who  has  been  guilty  of  conduct  in  violation 
of  these  fundamental  principles  of  equity 
jurisprudence  can  have  no  relief  in  equity. 
(Powell  v.  Bank  of  Lemoore,  125  Cal.  468.) 


2.  A  pleading  which  asks  for  the  interpo- 
sition of  equitable  relief  must  state  the  spe- 
cific facts  upon  which  the  relief  is  sought; 
and  inferences,  generalities,  presumptions, 
and  conclusions  have  no  place  in  such  a 
pleading.  (Davitt  v.  American  Bakers' 
Union,  124  Cal.  99.) 

3.  A  complaint  seeking  equitable  relief  is 
insufficient  if  it  does  not  state  facts  showing 
the  existence  of  a  right  to  enforce,  or  a 
wrong  to  redress,  as  distinguished  from  mere 
epithets,  however  profuse  or  vehement,  and 
does  not  show  that  the  plaintiff  has  been 
damaged,  or  shows  that  he  is  seeking  equity 
without  doing  equity.  (Wolfe  v.  Titus,  124 
Cal.  264.) 

4.  A  complaint  seeking  to  cancel  a  note 
and  mortgage,  and  to  enjoin  its  pending  fore- 
closure, and  for  equitable  relief  against  the 
foreclosure  of  prior  mortgages,  and  to  com- 
pel a  conveyance  of  title  obtained  thereun- 
der, which  shows  that  the  mortgagee  agreed 
to  use  the  money  to  buy  in  the  property  un- 
der the  prior  foreclosure  for  plaintiffs  bene- 
fit, but  avers  that  he  fraudulently  conspired 
with  another  defendant  to  buy  in  the  prior 
mortgages  before  the  decree,  and  to  obtain 
title  under  foreclosure  thereof,  which  was 
obtained  at  an  expenditure  of  one  thousand 
dollars  less  than  the  face  of  the  note  and 
mortgage  given  him,  but  does  not  aver  any 
payment  or  offer  of  payment  of  the  money 
actually  advanced,  does  not  show  any 
ground  for  equitable  relief,  or  state  facts 
sufficient  to  constitute  a  cause  of  action. 
(Wolfe  v.  Titus,  124  Cal.  264.) 

5.  If  the  plaintiff  is  entitled  to  any  relief 
growing  out  of  the  transactions  set  forth' 
in  the  complaint,  such  relief  may  be  amply 
afforded  in  the  pending  action  to  foreclose 
the  mortgage  sought  to  be  canceled;  and  he 
cannot  Institute  another  action  to  enjoin 
further  proceedings  in  that  action,  but  is 
bound  to  seek  any  relief  to  which  he  may 
be  entitled,  either  by  answer,  or  by  cross- 
complaint  in  the  foreclosure  action.  (Wolfe 
v.  Titus,  124  Cal.  264.) 

6.  A  sale  under  a  deed  of  trust,  even  if  in 
technical  violation  of  an  Injunction,  will  not 
be  disturbed  in  equity,  where  it  appears  that 
the  debtor  improperly  obtained  the  injunc- 
tion by  untruthful  allegations  of  fact;  and  in 
such  case,  he  cannot  maintain  an  action  to 
redeem  the  property  sold.  (Powell  v.  Bank 
of  Lemoore,  125  Cal.  468.) 

7.  A  judgment  creditor,  by  filing  a  bill  to 
subject  equitable  assets  to  the  payment  of 
his  judgment,  acquires  an  equitable  lien  on 
such  assets,  and  a  priority  over  any  other 
creditor  who  has  not  already  filed  such  a  bill. 
Other  judgment  creditors  who  have  not  filed 
such  a  bill,  are  not  necessary  parties  to  the 
action,  and  it  is  not  error  to  refuse  to  bring 
them  in  as  parties  thereto.  (Seymour  v.  Mc- 
Avoy,  121  Cal.  438.) 

8.  A  creditor's  bill  will  lie  in  favor  of  a 
judgment  creditor,  after  the  return  of  an 
execution  unsatisfied,  to  set  aside  a  void 
transfer  of  the  personal  property  of  his 
debtor,  which  was  intended  as  an  assign- 
ment for  the  benefit  of  other  creditors,  to  the 
exclusion  of  the  plaintiff;  and,  in  such  case, 
the  plaintiff  is  not  required  to  pursue  the 
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statutory  remedy  of  proceedings  supple- 
mentary to  execution,  such  remedy  not  be- 
ing adequate  to  reach  the  property  in  the 
hands  of  the  transferee,  who  asserts  title 
under  the  transfer  adversely  to  the  plaintiff. 
(Rapp  v.  Whittier,  113  Cal.  429.) 

9.  In  an  equitable  action  for  an  injunction 
the  verdict  of  a  jury  is  merely  advisory;  and 
though  ihe  court,  in  its  findings  of  fact, 
adopts  the  conclusion  of  the  jury,  its  instruc- 
tions to  the  ^ury  are  not  the  subject  of  an 
exception.  (Scheerer  v.  Goodwin,  125  Cal. 
154.) 

ERROR. 

See  Appeals. 

Bills  of  exceptions.    See  Appeals,  VI. 

Presumption  against.  See  Appeals,  XI, 
14,  a. 

Presumption  of  injury  from'.  See  Appeals, 
XI,  14,  b. 

Confession  of.    See  Appeals,  X. 

Evidence,  error  in  rulings  on,  when  imma- 
terial and  how  cured.    See  Evidence,  IX,  5. 

New  trial  for.    See  New  Trial,  III,  4. 

Resulting  from  acquiescence  cannot  be 
complained  of.    See  Estoppel,  3. 

ESCAPE. 

Convicted  defendant  escaping  pending  ap- 
peal, dismissal  of  appeal.  See  Appeals,  IX,  5. 

ESCROWS. 

Deposit  of  note  and  mortgage  and  con- 
veyance in  escrow.    See  Mortgages,  75,  76. 

Mutual  deeds  between  husband  and  wife 
delivered  to  third  person.    See  Deeds,  5. 

Delivery  after  death.    See  Mortgages,  76. 

ESTATE. 

Lease  of  land  including  wharf  grants  an 
estate,  and  is  not  a  mere  franchise.  See 
Wharves,  3. 

ESTATES  FOR  YEARS. 

An  estate  for  years  is  personal  property— 
a  chattel  real;  and  the  rules  which  govern 
conveyances  of  real  property  do  not  apply 
to  assignments  of  estates  for  years,  but  they 
are  governed  generally  by  the  rules  applica- 
ble to  sales  of  personal  property.  (Jeffers  v. 
Easton,  Eldridge  &  Co.,  113  Cal.  345.) 

ESTATES  OF  DECEASED  PERSONS. 

I.  Nature  of  Proceedings;    Jurisdiction 

over. 
II.  What  Part  of;    Setting  Apart  Estate 
under   Fifteen  Hundred  Dollars   or 
Exempt  Property. 

III.  Family  Allowance.  . 

IV.  Attorneys. 

1.  Appointment  or   Substitution   of 

Attorney  for  Absent  or  Minor 
Heirs;  Vacation  of  Appointment. 

2.  Compensation  of. 


V.  Claims  against. 

1.  Notice    to    Creditors;     Preferred 

Claims. 

2.  Presentation  of  Claims;     Second 

Presentation;    Presentation    of 
Judgment;  Effect  on  Lien. 

3.  Allowance,  Rejection,  or  Payment; 

Herein  of  Part  Payment. 

4.  Actions  on  Claims. 

5.  Mutual  Demands,  Adjustment  of. 

VI.  Sales. 

1.  By  Executor  under  Power  in  Will. 

2.  Under  Order  of  Court. 

a.  Compliance  with  Statute;  Peti- 

tion and  Notice;  Summary 
Sale  of  Mining  Ground. 

b.  Title  and  Rights  of  Purchasers; 

Irregularities  in;  Avoidance 
of  Sale  and  Recovery  of 
Property. 

c.  Confirmation  of  Sale;  Applica- 

tion of  Proceeds. 

d.  Appeal  from  Order. 

e.  Reservations  and  Exceptions  in 

Deed  of  Executor. 

VII.  Heirs,  Rights  and  Liabilities. 

1.  Proceedings    to  Determine  Heir- 

ship. 

2.  Succession  and  Inheritance. 

3.  Title  of  Heirs;    Conveyances  by; 

Contracts    of;    Actions    by    or 
against. 

4.  Agreement   between    Heirs    Dis- 

pensing with  Administration. 

5.  Devise  of   Community   Property; 

Rights  of  Pretermitted  Heirs. 

VIII.  Distribution. 

1.  Jurisdiction  over;  Petition;  Time 

of  Filing  and  Notice  of. 

2.  Partial  Distribution  and  Bond. 

3.  Property  Jointly  Devised;  Refer- 

ence to  Prior  Decree. 

4.  Distribution  to  Assignee  or  Mort- 

gagee of  Heir. 

5.  Validity    and   Conclusiveness   of 

Decrees;  Appeal.  * 

6.  Restitution  of    Property  Distrib- 

uted. 

IX.  Action  to  Set  Aside  Proceedings  for 
Fraud. 

X.  Condemnation  of  Land  of  Estate  for 
Street;  Rights  and  Liabilities  on. 

Probate  courts.    See  Probate  Courts. 

Wills.    See  Wills. 

Executors  and  administrators.  See  Exec- 
utors and  Administrators. 

Allowance  of  attorney's  fee  to  executor. 
See  Executors  and  Administrators,  VIII,  3,  a. 

Competency  of  witnesses  in  actions  by  and 
against  executors.    See  Witnesses,  I,  2. 

Accounting  after  distribution.  See  Ex- 
ecutors and  Administrators,  VIII,  1. 

Claims  due  to  or  from  executor.  See  Ex- 
ecutors and  Administrators,  VI,  7. 

Creation  of  claims  against  estate  by  ex- 
ecutor. See  Executors  and  Administrators, 
VI,  4. 

Probate  homestead.    See  Homesteads,  X. 

Probate  proceedings,  appealability  of  or- 
ders and  decrees  in.    See  Appeals,  II,  4. 
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Time  to  take  appeal  in  probate  proceed- 
ings.   See  Appeals,  IV,  3. 

Probate  cases,  questions  in,  how  presented 
for  review.    See  Appeals,  VII,  6. 

Contest  of  estate  of  deceased  cotenant, 
effect  on,  of  suit  for  partition.  See  Parti- 
tion, 2,  3. 

Apportionment  of  attorneys'  fees  between 
attorneys  for  joint  administrators  not  dis- 
turbed. See  Executors  and  Administrators, 
108. 

Specification  In  will  as  to  a  period  of  ser- 
vice by  executor  doea  not  require  adminis- 
tration to  be  kept  open.    See  Wills,  80. 


I.  Nature  of  Proceedings;  Jurisdiction  over. 

Rights  of  inheritance  and  of  statutory  dis- 
position are  matters  of  statutory  regulation. 
See  post,  77. 

Probate  court  cannot  determine  adverse 
claims  of  son  as  heir  of  deceased  mother  in 
administering  estate  of  father.  See  post, 
114. 

Agreement  between  heirs  dispensing  with 
administration.    See  post,  VII,  4. 

Jurisdiction  to  determine  rights  of  heir 
against  coheir.    See  post,  127. 

1.  The  jurisdiction  of  the  superior  court 
over  probate  matters  is  conferred  upon  that 
court  by  the  constitution,  and  it  is  not  a 
statutory  tribunal  while  sitting  in  probate. 
(Heydenfeldt  v.  Superior  Court,  117  Cal. 
348.) 

2.  The  probate  court  has  jurisdiction  to 
administer  upon  the  community  property,  as 
part  of  the  estate  of  the  husband,  and  the 
wife  takes  her  Interest  in  such  property  by 
way  of  succession  from  the  husband,  and 
through  distribution  of  his  estate.  (Estate 
of  Burdlck,  112  Cal.  387.) 

3.  The  probate  court  has  no  jurisdiction 
to  determine  the  rights  of  those  claiming  ad- 
versely to  the  estate;  but  if  serious  questions 
arise  upon  such  claims,  the  court  may  delay 
the  final  decree  until  they  can  be  determined 
in  another  forum.  (Estate  of  Burdlck,  112 
Cal.  387.) 

4.  The  whole  subject  matter  of  dealing 
with  the  estates  of  deceased  persons  is  one 
of  statutory  regulation,  and  the  policy  and 
intent  of  the  statute  is  to  subject  estates  of 
deceased  persons  to  administration,  for  the 
purpose  of  ascertaining  and  protecting  the 
rights  of  creditors  and  heirs  and  properly 
transmitting  the  title  of  record,  and  there  is 
no  other  method  of  conclusively  determining 
the  existence  or  nonexistence  of  heirs  or 
creditors;  and  the  proceedings  for  adminis- 
tration being  statutory  and  special  in  their 
nature,  the  jurisdiction  of  the  superior  court 
over  them  is  circumscribed  by  the  provisions 
of  the  statute  conferring  such  jurisdiction, 
and  it  cannot  competently  proceed  in  a  man- 
ner essentially  different  from  that  provided 
by  statute,  nor  dispense  with  further  pro- 
ceedings nor  deprive  the  administrator  of 
his  right  to  compensation  and  reimburse- 
ment of  costs  and  expense  of  administration 
by  an  order  setting  aside  and  dismissing  the 
proceedings.  (Estate  of  Strong,  119  Cal.  663.) 


II.  What  Part  of;  Setting  Apart  Estate  un- 
der Fifteen  Hundred  Dollars  or  Ex- 
empt Property. 

Manner  of  sale  of  estate  less  than  fifteen 
hundred  dollars.    See  post,  83. 

Evidence  to  show  that  property  is  commu- 
nity property  and  not  subject  to  administra- 
tion.   See  Husband  and  Wife,  45. 

5.  Money  received  by  the  administrator 
from  a  policy  of  insurance  upon  the  life  of 
the  decedent,  which  by  its  terms  was  made 
payable  to  his  administrator,  was  the  prop- 
erty ef  the  deceased  in  his  lifetime  and 
belongs  to  his  estate;  and  where  the  annual 
premiums  did  not  exceed  five  hundred  dol- 
lars, the  money  collected  from  such  policy 
is  exempt  from  execution,  and  is  properly 
set  apart  to  the  widow  as  such.  The  order 
setting  it  apart  is  a  species  of  distribution 
to  the  widow  of  part  of  the  estate  of  the 
decedent.    (Estate  of  Miller,  121  Cal.  353.) 

6.  Section  1469  of  the  Code  of  Civil  Pro- 
cedure, providing  that  an  estate  In  value 
not  exceeding  fifteen  hundred  dollars  shall 
be  set  apart  for  the  use  of  the  minor  chil- 
dren, if  there  be  no  widow,  applies  to  the 
separate  estate  of  a  deceased  wife,  and 
covers  all  property  where  the  estate  does 
not  exceed  in  value  that  sum,  whether  the 
property  be  community  or  separate.  (Estate 
of  Leslie,  118  Cal.  72.) 

7.  A  proceeding  for  the  setting  apart  of 
an  estate  of  less  than  fifteen  hundred  dollars 
to  the  widow,  where  there  are  no  children, 
abates  by  the  death  of  the  widow;  and  the 
same  rule  applies  where  .the  court  has 
refused  to  set  the  estate  apart  to  the  widow, 
and  she  dies  pending  an  appeal  from  the 
order  of  refusal.  The  right  of  the  widow 
does  not  survive  to  anyone,  and  by  her 
death  the  court  loses  jurisdiction  over  the 
proceeding  and  the  appeal  must  be  dis- 
missed.   (Estate  of  Bachelder,  123  Cal.  466.) 

8.  Findings  that  the  property  set  apart  to 
the  widow  was  exempt  from  execution  at 
the  death  of  the  decedent,  and  still  is  so 
exempt,  involves  a  finding  that  the  property 
did  not  exceed  the  statutory  limit  of  value 
If  applicable  thereto,  and  it  is  not  prejudi- 
cial error  to  omit  to  find  as  to  its  value. 
(Estate  of  Slade,  122  Cal.  434.) 

9.  Where  there  is  no  petition  for  an  allow- 
ance accompanying  a  petition  to  set  apart 
exempt  property  to  the  widow,  it  is  unneces- 
sary to  find  upon  an  allegation  of  the  answer 
that  there  were  funds  sufficient  to  support 
the  widow.  The  order  setting  apart  the 
exempt  property  does  not  involve  any  ques- 
tion as  to  the  sufficiency  of  the  funds. 
(Estate  of  Slade,  122  Cal.  434.) 

10.  The  farming  utensils  and  implements 
of  husbandry  used  by  the  decedent  In  the 
operation  of  a  farm  of  three  hundred  acres, 
may  be  set  apart  to  the  widow  as  property 
exempt  from  execution,  although  by  the 
will  of  the  decedent,  only  the  dwelling- 
house  and  about  forty  acres  of  orchard  and 
vineyard  lands  were  devised  to  her,  and 
the  residue  of  the  estate  was  devised  to  the 
children  and  grandchildren.  (Estate  of 
Slade,  122  Cal.  434.) 
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11.  If  the  Inventory  shows  that  exempt  im- 
plements of  husbandry  set  apart  to  the 
widow  were  of  less  value  than  one  thousand 
dollars,  it  is  not  material  to  decide  whether 
the  amendment  of  March  27,  1897,  to  section 
690  of  the  Code  of  Civil  Procedure  limiting 
the  exemption  to  implements  of  the  value 
of  one  thousand  dollars,  which  took  effect 
after  the  death  of  the  decedent,  but  prior 
to  the  order  setting  them  apart,  controls  the 
exemption  or  not.  (Estate  of  Slade,  122  Cal. 
434.) 

12.  Upon  a  petition  of  the  widow  for  an 
order  setting  apart  to  her  the  exempt  prop- 
erty of  the  decedent,  the  superior  court  had 
jurisdiction  to  grant  the  prayer  of  the  peti- 
tion under  section  1465  of  the  Code  of  Civil 
Procedure,  and  it  is  immaterial  whether  it 
granted  the  relief  under  a  sense  of  compul- 
sion, or  in  the  exercise  of  a  sound  discretion, 
where  nothing  appears  in  the  record  to  indi- 
cate an  abuse  of  discretion.  (Estate  of 
Slade,  122  Cal.  434.) 

III.  Family  Allowance. 

13.  Where  the  estate  of  a  deceased  person 
is  of  the  value  of  ten  millions  of  dollars,  and 
is  free  from  debt  or  encumbrance,  and  is 
nearly  all  community  property,  so  that  the 
widow  is  practically  paying  one-half  of  the 
sum  allowed  for  her  support  and  mainte- 
nance, an  allowance  to  her  of  two  thousand 
five  hundred  dollars  per  month,  which  is 
shown  to  be  in  keeping  with  the  scale  of 
expenditures  existing  before  the  death  of 
her  husband,  is  not  an  abuse  of  discretion, 
and  will  not  be  disturbed  upon  appeal  there- 
from by  collateral  kindred  of  the  deceased. 
(Estate  of  Lux,  114  Cal.  73.) 

14.  In  fixing  the  allowance  to  the  widow 
pending  administration,  it  is  the  law  of  the 
case,  as  determined  upon  a  former  appeal 
(In  re  Lux,  100  Cal.  193),  that  the  court  is 
not  to  consider  a  life  estate  in  land  devised 
by  the  deceased  to  the  widow,  nor  an  an- 
nuity bequeathed  to  her  by  his  will,  nor 
any  property  belonging  to  her  individually 
in  her  own  right,  though  it  may  be  sufficient 
for  her  support.  (Estate  of  Lux,  114  Cal. 
73.) 

15.  The  death  of  a  widow  pending  an  ap- 
peal from  an  order  making  an  allowance 
for  her  maintenance  and  support,  does  not 
affect  her  right  to  the  unpaid  allowance  ac- 
crued at  the  time  of  her  death,  and,  upon 
affirmance  of  the  judgment,  the  amount 
unpaid  at  the  time  of  her  death  goes  to  her 
heirs  or  personal  representatives,  though 
there  can  be  no  allowance  for  any  time 
subsequent  to  her  death.  (Estate  of  Lux, 
114  Cal.  73.) 

16.  A  family  allowance,  made  before  ex- 
empt property  and  the  homestead  are  set 
apart,  is  made  subject  to  the  rights  of  the 
designated  beneficiaries  to  have  a  home- 
stead and  the  exempt  property  set  apart 
for  their  benefit,  and  does  not  constitute  a 
charge  or  Hen  upon  the  family  home;  and 
no  arrears  of  such  allowance  due  to  the 
widow,  nor  any  claims  in  her  favor  against 


the  estate,  as  administratrix  or  otherwise, 
however  just,  can  preclude  the  setting  apart 
of  the  homestead  to  a  minor  child  of  the 
decedent,  after  the  death  of  the  widow,  no 
prior  order  having  been  made  setting  the 
homestead  apart  (Estate  of  Still,  117  Cal. 
509.) 

17.  The  fact  that  payments  were  made 
by  the  executors  for  the  support  of  the 
widow  of  the  deceased,  without  previous 
order  or  allowance  of  the  court,  does  not 
deprive  the  executors  off  the  right  to  a 
credit  therefor  to  the  extent  that  the  court 
may  find  that  such  advances  were  reason- 
able and  proper;  nor  does  the  fact  that  the 
widow  received  other  moneys  from  other 
property  of  the  deceased  preclude  the  sanc- 
tioning of  the  disbursements  by  the  exec- 
utors for  her  support,  where  the  court 
finds  that  taking  that  fact  into  consideration 
the  allowance  paid  by  the  executors  was 
reasonably  and  properly  advanced  to  the 
widow  as  a  family  allowance  for  her  use 
and  support.    (Estate  of  Lux,  114  Cal.  89.) 

18.  Payments  made  on  account  of  family 
allowance  after  the  filing  of  the  inventory, 
without  further  or  other  order  of  the  court 
than  that  made  for  such  payments  until  the 
filing  of  the  inventory,  or  until  further 
order  of  the  court,  which  were  settled  and 
allowed  in  the  annual  accounts,  without  ap- 
peal therefrom,  cannot  be  objected  to  upon 
settlement  of  the  final  account  because  of 
the  final  Insolvency  of  the  estate;  and  a  pay- 
ment made  by  the  administrator  thereon 
after  the  last  settlement  of  an  annual  ac- 
count, in  good  faith,  at  a  time  when  the 
estate  was  not  known  to  be  insolvent,  and 
when  the  family  was  without  other  means 
of  support,  may  be  properly  allowed  by  the 
court  In  the  settlement  of  the  final  account 
(Estate  of  Fernandez,  119  Cal.  579.) 

19.  Where  a  family  allowance  was  made 
to  the  widow  prior  to  the  return  of  the 
inventory,  although  such  allowance  is  in  its 
nature  temporary,  and  only  continues  until 
the  return  of  the  inventory,  and  although 
payments  made  thereon  after  the  return  of 
the  inventory  are  at  the  peril  of  the  exec- 
utors, yet  the  court  has  power  to  credit 
the  executors  with  any  reasonable  sum  of 
money  thus  expended,  and  where  they  are 
credited  therewith  in  their  final  account,  and 
no  appeal  is  taken  from  the  order  of  settle- 
ment, the  question  of  family  allowance  to 
the  widow  is  adjudicated,  and  the  adjudica- 
tion cannot  be  attacked  collaterally,  nor 
can  any  offset  be  claimed  to  an  annuity  pay- 
able to  the  widow  from  the  date  of  the 
death  of  the  testator,  on  account  of  pay- 
ments made  to  her  for  family  allowance 
after  the  return  of  the  inventory.  (Crew  v. 
Pratt.  119  Cal.  131.) 

20.  If  the  widow  should  petition  for  an 
allowance  under  section  1466  of  the  Code 
of  Civil  Procedure,  after  an  order  setting 
apart  to  her  the  exempt  property,  it  must  be 
presumed  that  the  court  will  act  with  due 
regard  to  its  previous  order,  and  to  the  sub- 
sequent condition  of  the  estate.  (Estate  of 
Slade,  122  Cal.  434.) 
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IV.  Attorneys. 

1.  Appointment  or  Substitution  of  Attorney 
for  Absent  or  Minor  Heirs;  Vacation 
of  Appointment. 

Allowance  of  fee  after  substitution  of 
attorney.    See  post,  36. 

21.  The  attorney  appointed  by  the  court 
to  represent  minor  heirs  has  no  authority 
to  represent  them  in  a  proceeding  to  sell  the 
real  estate  of  the  decedent  until  after  the 
court  has  obtained  jurisdiction  of  their  per- 
sons by  the  service  of  notice  upon  them, 
and  he  has  no  authority  to  waive  such  notice. 
(Campbell  v.  Drais,  125  Cal.  253.) 

22.  The  provision  of  section  1718  of  the 
Code  of  Civil  Procedure,  as  it  stood  in  1874, 
that  the  appearance  of  the  appointed  attor- 
ney is  sufficient  proof  of  service  of  notice  on 
the  parties  he  represents,  implies  that  there 
must  be  notice  to  the  parties  and  service 
thereof  in  fact  prior  to  such  appearance; 
and  when  the  contrary  appears  affirmatively, 
such  attorney  could  not  waive  both  notice 
and  service.  (Campbell  v.  Drais,  125  Cal. 
253.) 

23.  Attorneys  appointed  by  the  court  to 
represent  absent  heirs  or  legatees  are  en- 
titled to  a  reasonable  compensation  for  their 
services,  and  also  to  considerate  treatment, 
and  a  motion  to  vacate  the  appointment  and 
to  discharge  such  attorneys  is  properly  de- 
nied.   (Lee  v.  Superior  Court,  112  Cal.  354.) 

24.  Mandamus  will  lie  to  compel  a  substi- 
tution of  an  attorney  appointed  by  absent 
legatees  for  an  attorney  appointed  for  them 
by  the  court.  (Lee  v.  Superior  Court,  112 
Cal.  354.) 

2.  Compensation  of. 

Allowance  of  attorney's  fee  to  executor. 
See  Executors  and  Administrators,  VIII,  3,  a. 

Attorney  should  be  allowed  his  traveling 
expenses  when.    See  post,  103. 

Compensation  of  attorney  for  absent 
heirs.    See  ante,  23. 

25.  An  attorney  for  executors  has  no 
claim  against  the  estate  of  the  deceased  tes- 
tator, except  for  services  rendered  to  them 
in  behalf  of  the  estate,  and  in  such  an 
amount  as  may  be  allowed  therefor  by  the 
court  to  the  executors.  (Firebaugh  v.  Bur- 
bank,  121  Cal.  186.) 

26.  The  estate  is  not  liable  to  an  attor- 
ney, and  the  allowance  for  attorney's  fees 
is  made  to  the  executor  or  administrator, 
and  not  to  the  attorney.  (Briggs  v.  Breen, 
123  Cal.  657.) 

27.  The  actual  appearance  of  an  attorney 
in  the  court  sitting  in  probate,  and  his  filing 
of  exceptions  to  the  account  of  attorney's 
fees  contained  in  an  executor's  account,  is 
Immaterial,  except  as  evidence  bearing  upon 
the  question  whether  he  expected  to  look  to 
the  estate  or  to  the  executor  for  his  fees. 
The  settlement  of  the  account  does  not  con- 
clude him  from  claiming  a  larger  sum  from 
the  executors  personally;  but  the  amount  re- 
ceived from  the  executors  must  be  credited 
in  a  personal  action  against  them.  (Briggs 
v.  Breen,  123  Cal.  657.) 
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28.  The  allowances  for  attorneys*  fees  in 
the  settlement  of  the  accounts  of  the  admin- 
istratrix are  in  the  discretion  of  the  supe- 
rior court,  and  cannot  be  disturbed  upon  ap- 
peal, where  it  cannot  be  said  that  the  supe- 
rior court  has  abused  its  discretion,  though 
the  allowances  may  seem  unusually  meager. 
(Estate  of  Byrne.  122  Cal.  260.) 

29.  The  determination  of  the  court  in  al- 
lowing counsel  fees  to  an  attorney  is  not  a 
determination  of  the  contract  made  by  the 
executor  and  attorney  as  to  the  fee  to  be 
paid,  but  relates  simply  to  the  amount  of 
fee  the  estate  should  be  held  to  pay,  and,  if 
any  greater  amount  is  agreed  upon,  it  is 
purely  a  personal  matter  between  the  con- 
tracting parties;  and  where  the  amount  al- 
lowed is  not  less  than  the  sum  agreed  upon, 
and  by  the  contract  of  the  parties  the  fee 
was  to  be  fixed  by  the  court  according  to 
the  value  of  the  services  rendered,  such 
agreement  is  in  effect  a  perfect  release  of 
the  executor  from  any  personal  liability  for 
an  attorney's  fee;  and  in  such  case  an  allow- 
ance of  a  fee  to  the  attorney  by  the  court, 
and  its  payment  by  the  executor  to  the  at- 
torney after  such  allowance,  will  acquit  the 
executor  of  liability  to  the  estate  as  to  that 
matter  in  the  future  settlement  of  his  ac- 
counts.   (Estate  of  Kasson,  119  Cal.  489.) 

30.  The  allowance  of  one  hundred  dollars 
as  a  fee  for  the  attorneys  of  the  executors 
for  legal  services  rendered  about  the  matters 
of  the  estate,  after  the  allowance  and  ap- 
proval of  the  second  annual  account  of  an 
estate  of  the  total  value  of  over  forty-eight 
thousand  dollars,  is  not  unreasonable.  (Es- 
tate of  Marshall,  118  Cal.  379.) 

31.  The  court,  in  the  exercise  of  its  juris- 
diction to  fix  the  compensation  of  the  attor- 
ney for  the  executor,  should  do  full  justice 
between  the  parties,  and  hear  all  evidence 
pertinent  to  any  dereliction  or  negligence  of 
such  attorney  whereby  loss  was  caused  to 
the  estate,  or  to  show  that  by  reason  of  his 
culpable  dereliction  he  was  entitled  to  less 
compensation  than  that  claimed,  or  to  none 
at  all.    (Estate  of  Kruger,  123  Cal.  391.) 

32.  Where  an  executor  presented  his  final 
account,  and  did  not  embody  any  allusion 
therein  to  attorney's  fees  the  court  has  no 
jurisdiction  to  allow  attorney's  fees  upon 
mere  subsequent  application  of  the  executor 
therefor,  without  notice  of  the  application  to 
all  parties  in  interest,  and  an  opportunity  to 
them  to  be  heard,  and  an  order  allowing  the 
same  without  such  notice  is  void.  (Estate  of 
Kruger,  123  Cal.  391.) 

33.  An  administratrix  is  not  required  to 
make  payment  of  her  attorney's  fees  before 
an  allowance  thereof  by  the  court,  but  has 
the  right  to  have  the  court  determine  in  the 
first  instance  what  amount  should  be  al- 
lowed before  paying  the  same.  (Estate  of 
Dudley,  123  Cal.  25G.) 

34.  In  the  absence  of  an  agreement  to 
limit  the  liability  of  executors  for  the  ser- 
vices of  attorneys  employed  by  them  to  such 
sum  as  may  be  allowed  from  the  estate  by 
the  court  sitting  in  probate,  they  are  per- 
sonally liable  for  the  reasonable  value  of 
such  services,  and  an  action  may  be  main- 
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tained  against  them  to  recover  such  reason- 
able value.    (Briggs  v.  Breen,  123  Cal.  657.) 

35.  Under  section  379  of  the  Code  of  Civil 
Procedure  allowing  any  person  to  be  made 
a  defendant  "who  has  or  claims  an  interest 
in  the  controversy  adverse  to  the  plaintiff, 
or  who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  question 
involved  therein/'  an  executor  may  be  joined 
with  the  administrator  of  a  deceased  execu- 
tor in  an  action  to  recover  the  reasonable 
value  of  services  rendered  to  both  executors 
Jointly  by  an  attorney;  but  the  recovery 
against  the  administrator  of  the  deceased 
executor  must  be  limited  to  payment  in  due 
course  of  administration.  (Briggs  v.  Breen, 
123  Cal.  657.) 

36.  After  the  substitution  of  attorneys  for 
an  executor  has  been  ordered,  the  court  has 
jurisdiction  to  allow  a  counsel  fee  to  the  re- 
tiring attorney  in  advance  of  the  final  settle- 
ment of  the  estate;  and  where  the  executor 
appealing  from  the  order  of  allowance,  and 
all  persons  interested  in  the  estate  appeared 
and  took  part  in  the  proceedings  upon  the 
application  for  such  allowance,  and  the  or- 
der of  allowance  so  recited,  and  there  is 
nothing  in  the  record  upon  appeal  of  the 
executor  to  contradict  such  recital,  It  must 
be  taken  as  true,  and  a  general  claim  of 
want  of  jurisdiction  to  make  the  order  can- 
not, be  supported  upon  such  appeal,  for  the 
first  time,  upon  the  ground  of  the  lack  of 
service  of  formal  notice  of  the  hearing  upon 
the  parties  interested.  (Estate  of  Kasson, 
119  Cal.  489.) 


V.  Claims  against. 
1.  Notice  to  Creditors;  Preferred  Claims. 

Fraudulent  undervaluation  and  Insufficient 
notice  to  creditors.    See  post,  IX. 

37.  An  allowance  of  alimony  pendente  lite 
in  an  action  against  a  husband  for  perma- 
nent support  of  his  wife,  upon  the  alleged 
ground  of  desertion,  is  in  the  nature  of  a 
final  judgment  against  the  husband,  and  a 
claim  presented  against  the  estate  after  his 
decease  for  unpaid  alimony,  is  a  preferred 
claim  against  the  estate.  (Estate  of  Smith, 
122  Cal.  462.) 

38.  The  superior  court,  sitting  in  probate, 
has  no  jurisdiction  to  adjudicate  the  ques- 
tion of  the  allowance  of  preferred  claims 
against  the  estate  of  a  deceased  person  in 
any  other  proceeding  than  a  proceeding  in 
rem  in  which  the  statutory  notice  to  all  the 
world  has  been  given,  such  as  is  required 
upon  the  settlement  of  accounts  against  the 
estate.    (Estate  of  Smith,  122  Cal.  462.) 

39.  A  judgment  rendered  merely  between 
two  claimants  of  preferred  claims  against 
the  estate,  finding  that  one  of  them  is  a  pre- 
ferred claim  and  that  the  other  is  not,  is  not 
res  judicata  against  the  administrator  of  the 
estate  of  the  unsuccessful  party,  in  the  ab- 
sence of  the  statutory  notice  for  the  settle- 
ment of  accounts,  but  is  void  by  reason  of 
lack  of  power  in  the  court  to  render  it,  and 
no  principle  of  estoppel  can  be  Invoked  in 
such  case.    (Estate  of  Smith,  122  Cal.  462.) 


2.  Presentation  of  Claims;  Second  Presenta- 
tion; Presentation  of  Judgment;  Effect 
on  Lien. 

No  action  lies  to  enforce  trust  against  es- 
tate unless  claim  is  presented.  See  Trusts 
and  Trustees,  58,  59. 

Claim  must  be  presented  where  default 
judgment  is  vacated  by  an  appeal.  See  Ac- 
tions, 1. 

Mortgage  on  homestead  may  be  foreclosed 
without  being  presented.  See  Homesteads, 
23,  24. 

Mortgagee  who  has  pledged  note  and 
mortgage  may  present  claim  against  estate. 
See  Mortgages,  36. 

Decision  that  claim  has  to  be  presented 
becomes  law  of  the  case.    See  Law  of  the 

Case,  13. 

Barring  of  claims  against.  See  Statute  of 
Limitations,  38. 

40.  Section  149  of  the  Code  of  Civil  Pro- 
cedure, declaring  that  all  claims  arising 
upon  contract,  whether  the  same  be  due  or 
contingent,  must  be  presented  within  the 
time  limited  in  the  notice  to  creditors,  and 
any  claim  not  so  presented  is  barred  forever, 
is  a  statute  of  limitations  having  no  excep- 
tion from  its  operation  saving  the  claim  of 
a  claimant  who  had  no  notice  by  reason  of 
being  out  of  the  state;  and  a  court  is  not 
authorized  to  make  any  other  exception  to 
relieve  from  hardship,  or  to  aid  apparent 
equities;  and  a  claim  arising  upon  contract 
presented  by  the  administrator  of  a  deceased 
claimant,  after  the  time  for  presentation  of 
claims  has  elapsed,  is  properly  rejected,  and 
an  action  thereupon  is  barred  by  sections 
1493  and  1500  of  the  Code  of  Civil  Procedure. 
(Morrow  v.  Barker,  119  Cal.  65.) 

41.  Only  claims  arising  upon  contract  with 
a  deceased  person  are  required  to  be  pre- 
sented as  claims  against  his  estate,  before 
an  action  can  be  brought  therein  against 
his  administrators,  but  a  presentation  is  not 
required  of  a  claim  for  damages  for  wrong- 
ful acts  before  the  bringing  of  an  action 
to  recover  the  same  against  the  adminis- 
trators.   (Hardin  v.  Sin  Claire,  115  Cal.  460.) 

42.  A  claim  for  funeral  expenses  is  not 
required  to  be  presented  to  the  administra- 
tor for  his  approval,  and  the  three  months' 
limitation  for  the  commencement  of  an  ac- 
tion upon  a  rejected  claim  does  not  apply 
to  an  action  upon  such  a  claim.  The  fact 
that  the  claim  was  presented  to  the  admin- 
istrator and  allowed  in  part,  is  immaterial 
upon  the  question  of  limitation  of  an  action 
upon  the  claim.  (Potter  v.  Lewin,  123  Cal. 
146.) 

43.  Where  a  claim  upon  a  note  secured  by 
mortgage,  presented  against  the  estate  of 
the  deceased  mortgagor,  described  the  note 
as  secured  by  mortgage,  and  was  accom- 
panied by  an  appended  copy  of  the  mort- 
gage with  all  the  indorsements  thereon, 
showing  the  date,  volume,  and  page  of  its 
record,  and  also  containing  a  full  and  com- 
plete copy  of  the  note,  such  appended  paper 
is  sufficient  to  meet  the  requirements  of  sec- 
tion 1497  of  the  Code  of  Civil  Procedure  in 
regard  to  the  presentation  of  claim  founded 
upon  a  note    and    mortgage    securing    the 
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same.  (Consolidated  Nat  Bank  of  San  Diego 
y.  Hayes,  112  Cal.  75.) 

44.  Where  a  claim  upon  a  note  secured  by 
mortgage  is  defectively  verified  by  an  agent 
of  the  claimant,  but  is  allowed,  and  ranked 
as  an  acknowledged  debt  against  the  estate, 
to  be  paid  in  the  due  course  of  administra- 
tion, and  it  does  not  appear  that  there  was 
ever  any  contest  in  regard  to  the  claim  in 
the  probate  court,  it  must  be  assumed  that 
an  exhibit  and  account  of  the  claim  was 
duly  rendered,  and  that  It  was  not  objected 
to  or  questioned;  and  the  mortgage  being  an 
incident  of  the  debt,  the  allowance  and  ac- 
knowledgment of  the  debt  is  sufficient  to 
keep  alive  the  mortgage  and  entitle  it  to  be 
foreclosed,  without  any  express  waiver  of  re- 
course   against    the    estate.    (Consolidated 
Nat.  Bank  of  San  Diego  v.  Hayes,  112  Cal. 
75.) 

45.  Where  a  note  and  mortgage  were  pre- 
sented as  a  claim  against  the  estate  of  a 
deceased  mortgagor,  and  an  oral  contract 
under  which  a  claim  is  made  against  the  es- 
tate of  the  deceased  person  was  not  pre- 
sented to  the  administrator,  nothing  can  be 
claimed  under  such  oral  agreement  (Porter 
v.  Muller,  112  Cal.  355.) 

46.  Where  a  note  secured  by  mortgage 
was  presented  as  a  claim  against  the  estate 
of  a  deceased  person,  but  no  copy  of  the 
mortgage  was  attached  to  and  presented 
with  the  note,  and  the  mortgage  was  not  de- 
scribed in  the  claim,  nor  reference  made 
therein  to  the  date,  volume,  or  page  of  its 
recordation,  a  finding  in  an  action  to  fore- 
close the  mortgage,  that  It  was  presented 
as  a  claim  against  the  estate,  is  not  sup- 
ported by  the  evidence.  (Evans  v.  Johnston, 
115  Cal.  180.) 

47.  The  plaintiff,  in  an  action  pending 
against  a  deceased  person  at  the  time  of  his 
death,  must  duly  present  his  claim  to  the 
exf-cutor  or  administrator  of  the  estate  of 
the  deceased,  and  cannot  recover  in  his  ac- 
tion unless  proof  of  such  presentation  Is 
made;  and  upon  failure  to  make  such  proof 
upon  a  trial  had  against  the  personal  rep- 
resentative of  the  decedent,  the  plaintiff  is 
properly  nonsuited.  (Vermont  Marble  Co.  v. 
Black,  123  Cal.  21.) 

48.  The  claim  of  the  plaintiff  to  a  money 
judgment  founded  upon  an  allegation  of  in- 
debtedness, in   an   action   pending   against 
the  deceased  person  at  the  time  of  his  death, 
is  not  sufllciently  shown  to  have  been  pre- 
sented as  a  claim  against  his  estate  by  a 
document   showing   a   claim    presented    In 
favor  of  a  third  person  as  assignee,  though 
verified  by  the  substituted  plaintiff,  in  the 
action  In  behalf   of  such  third  person,  and 
showing  that  the  claim  presented  was  for  an 
interest  in  the  estate  held  by  the  deceased 
at  the  time  of  his  death  of  a  certain  esti- 
mated value.    (Faulkner  v.  Hendy,  123  Cal. 
467.) 

49.  The  character  of  the  claim  presented 
is  not  changed  by  the  statement  that  the 
claim  "Is  being  litigated  in  an  action"  be- 
tween the  parties.  (Faulkner  v.  Hendy,  123 
Cal.  467.) 


50.  The  fact  that  the  judgment  is  required 
to  be  presented  as  a  claim  against  the  es- 
tate of  the  judgment  debtor,  and  to  be  paid 
in  the  due  course  of  administration,  and  Is 
not  enforceable  by  execution,  is  not  incon- 
sistent with  the  continuance  of  the  lien, 
which  Is  ranked  with  the  recognized  lien  of 
a  mortgage;  and  the  presentation  and  allow- 
ance of  the  judgment  as  a  claim  does  not 
destroy  or  merge  the  judgment  lien.  (Mor- 
ton v.  Adams,  124  Cal.  229.) 

51.  In  an  action  to  enforce  the  trust  against 
the  executrix  of  the  deceased  trustee,  where 
the  claim  against  the  estate  was  not  pre- 
sented until  after  suit  brought,  but  was  in 
fact  presented  within  the  time  allowed  by 
law,  and  such  presentation  was  pleaded  in  a 
supplemental  complaint,  the  failure  to  pre- 
sent it  before  suit  brought  is  mere  matter 
In  abatement  of  the  action,  which  is  not 
favored,  and  is  waived  if  not  set  up  in  an- 
swer either  to  the  original  or  to  the  supple- 
mental complaint  in  proper  time.  (Bemmer- 
ly  v.  Woodward,  124  Cal.  568.) 

52.  Where  there  is  in  fact  no  loss  of  right 
to  present  the  claim,  and  a  plea  in  abate- 
ment has  been  waived,  the  court  would 
rarely  be  justified  in  permitting  the  defense 
to  be  made  later;  but  if  there  has  been  a 
complete  loss  of  such  right  by  lapse  of  time, 
the  claim  is  forever  barred,  and  the  execu- 
tor, in  such  case,  has  both  the  privilege  and 
duty  thereafter  to  urge  the  point,  and  Is 
entitled  of  right  to  file  a  supplemental  an- 
swer If  the  defense  accrued  after  the  issues 
were  made  up.  (Bemmerly  v.  Woodward, 
124  Cal.  568.) 

53.  There  is  no  statutory  provision  requir- 
ing that  a  claim  presented  bv  th<*  vendor 
against  the  estate  of  the  deceased  grantee 
for    the    amount  of    the    unpaid    purchase 
money  shall    state   that  the  vendor  claims 
a  lien  against  the  granted  premises  for  the 
amount  of  such  claim;  and  though  it  is  bet- 
ter that  such  statement  should  be  made,  yet 
the  omission  to  make  It  does  not  constitute 
a  waiver  of  the  lien,  or  make  It  inequitable 
to  enforce  it,    (Selna  v.  Selna,  125  Cal.  357.) 
54.  If  a  party  makes  an  improper  attempt 
to  present  a  claim  to  an  administrator,  he  is 
not  estopped  from  presenting  it  in  due  form, 
if  within  proper  time.    (Westbay  v.  Gray, 
116  Cal.  660.) 


3.  Allowance,  Rejection,  or  Payment;  Here- 
in of  Part  Payment. 

Expenses  of  disposition  of  body  may  be  al- 
lowed against  estate.    See  Burial,  7. 

Statute  does  not  begin  to  run  until  claim 
has  been  presented.    See  post,  62. 

Rejection  of  claim  for  funeral  services. 
See  ante,  42. 

Presentation  and  allowance  of  judgment, 
effect  on  Hen.    See  ante,  50. 

55.  The  allowance  of  a  claim  is  not,  in 
any  true  sense,  a  judgment;  and  none  of  the 
grounds  upon  which  one  judgment  has  been 
held  to  be  merged  in  another  apply  to  the 
case  of  the  allowance  of  a  judgment  as  a 
claim  against  an  estate.  (Morton  v.  Adams, 
124  Cal.  229.) 
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56.  The  allowance  of  a  claim  against  the 
estate  of  a  deceased  person  is  only  a  quali- 
fied judgment,  and  does  not  create  any  lien 
upon  the  real  or  personal  estate  of  the  de- 
cedent, which  can  waive  a  vendor's  lien.  It 
only  maintains  the  same  general  rights 
which  the  vendor  had,  before  the  death  of 
his  grantee,  to  look  not  only  to  the  land  of 
the  grantee,  but  to  the  property  owned  by 
him,  to  determine  the  collectibility  of  the 
note.    (Selna  v.  Selna,  125  Cal.  357.) 

57.  In  the  case  of  an  insolvent  estate  of  a 
deceased  person,  a  valid  order  for  the  pay- 
ment of  a  claim  of  a  particular  creditor, 
whether  or  not  his  claim  be  preferred,  can- 
not be  made  except  upon  the  settlement  of 
an  account  of  the  administrator,  after  notice 
given  as  prescribed  by  the  code.  (Estate  of 
Smith,  117  Cal.  505.) 

58.  Though  it  is  the  proper  practice  for 
the  administrator  to  obtain  an  order  for  the 
payment  of  general  creditors,  and  without 
such  order  payments  are  made  at  his  peril, 
yet  where  the  payment  of  such  claims  is 
credited  in  his  annual  accounts,  and  such 
accounts  are  allowed  and  settled  by  the 
court,  the  order  allowing  them  is  not  void, 
but  is  an  appealable  order,  which,  however 
ill-allowed  or  erroneous,  becomes  conclusive 
upon  unpaid  creditors  who  do  not  appeal 
therefrom;  and  the  fact  that  an  apparently 
solvent  estate  appears  to  be  insolvent,  upon 
settlement  of  the  final  account  of  the  admin- 
istrator, cannot  authorize  an  attack  by  an 
unpaid  creditor  upon  the  items  of  payments 
to  creditors  allowed  in  the  previous  annual 
accounts  of  the  administrator.  (Estate  of 
Fernandez,  119  Cal.  579.) 

59.  Where  the  note  and  mortgage  drew 
interest  at  a  stipulated  rate,  but  the  claim 
against  the  estate  of  the  deceased  mortga- 
gor was  only  allowed  for  the  principal  debt, 
and  not  for  the  accrued  interest,  and  no  ac- 
tion was  brought  to  foreclose  the  mortgage 
for  principal  and  interest  within  three 
months  after  the  allowance  of  the  claim,  the 
claim  for  accrued  Interest  is  barred  by  the 
statute  of  limitations,  and  there  can  be  no 
foreclosure  of  the  mortgage  therefor.  (Con- 
solidated Nat  Bank  of  San  Diego  v.  Hayes, 
112  Cal.  75.) 

60.  Where  a  disputed  claim  against  the 
estate  of  a  deceased  person  was  allowed  in 
part,  and  rejected  in  part,  and  the  allow- 
ance was  not  accepted  by  the  claimant,  but 
an  action  was  brought  upon  the  whole  claim, 
which  was  pending  upon  appeal,  the  court 
had  no  jurisdiction  to  order  payment  of  the 
allowed  portion  of  such  disputed  claim,  in 
advance  of  the  settlement  of  the  adminis- 
trator's account,  and  without  statutory  no- 
tice of  such  order  given  in  the  manner  pro- 
vided for  the  settlement  of  accounts;  and 
such  order  being  invalid  cannot  be  conclu- 
sive, nor  bind  the  court  upon  settlement  of 
the  final  account  of  the  administrator,  to 
allow  credit  therein  for  a  payment  made  by 
the  administrator  pursuant  to  such  order. 
flBstato  of  Spanler,  120  Cal.  698.) 

Order  directing  payment  of  preferred 
claim  is  appealable.     See  Appeals,  10. 


Order  selling  homestead  for  debts  cannot 
be  questioned,  when.    See  Homesteads,  42. 

Premature  order  for  payment  of  preferred 
claim,  what  is  and  appealability.  See  Ap- 
peals, 16. 

4.  Actions  on  Claims. 

Action  against  estate  to  set  aside  fraudu- 
lent release,  when  barred.  See  Statute  of 
Limitations,  45. 

Enforcing  resulting  trust  against  See 
Trusts  and  Trustees.  32. 

Beneficiary  of  trust  upon  death  of  trustee 
is  in  position  of  general  creditor  of  estate. 
See  Trusts  and  Trustees,  59. 

Mortgage  against  estate,  barring  of.  See 
Statute  of  Limitations,  38. 

Actions  on  claim  for  funeral  services. 
See  ante,  42. 

Nonjoinder  of  heirs  waived  where  answer 
falls  to  plead  it.    See  Husband  and  Wife,  64. 

Heirs  are  not  necessary  parties  to  suit  to 
foreclose  ancestor's  mortgage.  See  Mort- 
gages, 105. 

Action  on  note,  prima  facie  case  made  by 
presentation  of  note.  See  Bills  and  Notes, 
23. 

Vendor's  lien  may  be  enforced  against 
estate  of  deceased  vendee.  See  Vendor  and 
Vendee,  22. 

Action  against  executors  of  estate  for  ac- 
counting of  rents,  when  barred.  See  Stat- 
ute of  Limitations,  23. 

Judgment  in  favor  of  administrator  upon 
claim  presented,  effect  of.  See  Executors 
and  Administrators.  37. 

Judgment  in  action  for  accounting  against 
administrator  of  deceased  administrator, 
how  payable.  See  Executors  and  Adminis- 
trators, 113. 

Rejection  of  claim  for  interest  on  mort- 
gage, action  barred  if  not  brought  within 
three  months.    See  ante,  59. 

61.  The  only  way  in  which  an  action  can 
be  brought  against  an  estate  is  to  sue  the 
administrator  or  executor  in  his  represen- 
tative capacity,  and  the  rule  is,  that  he  can- 
not be  sued  in  the  same  action  upon  his 
individual  or  personal  liability,  and  in  his 
representative  capacity;  nor  can  a  complaint 
brought  against  him  in  his  representative  ca- 
pacity be  amended  so  as  to  constitute  an 
action  against  the  executor  or  administrator 
individually,  as  such  amendment  would  be 
an  entire  change  of  the  party  defendant, 
and  a  different  suit.  (Sterrett  v.  Barker,  119 
Cal.  492.) 

62.  The  statute  of  limitations  regulating 
actions  upon  rejected  claims  against  the  es- 
tates of  deceased  persons  does  not  begin  to 
run  until  the  claim  has  been  properly  pre- 
sented and  rejected;  and  where  the  court 
finds  that  no  claim  was  presented  as  the 
basis  of  a  former  action,  the  statute  does 
not  run  prior  to  its  subsequent  presentation 
within  proper  time  as  the  basis  of  a  new 
action.    (Westbay  v.  Gray,  116  Cal.  660.) 

03.  Section  353  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  In  case  of  the 
death  of  a  deceased  person  entitled  to  bring 
an  action  before  the  expiration  of  the  time 
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limited  for  the  commencement  thereof,  an 
action  may  be  commenced  by  his  represen- 
tative after  that  time,  and  within  six  months 
from  his  death,  does  not  apply  to  an  action 
upon  a  claim  against  the  estate  of  another 
deceased  person;  and  section  1500  of  the 
same  code,  which  declares  that  no  holder 
of  any  claim  shall  maintain  any  action 
thereon,  unless  the  claim  shall  first  have 
been  presented,  is  to  be  construed  as  pre- 
cluding the  right  to  bring  an  action  until 
such  presentation,  the  first  essential  of  the 
right  to  maintain  or  prosecute  an  action  be- 
ing the  right  to  bring  or  commence  it  (Mor- 
row v.  Barker,  119  Cal.  65.) 

64.  A  judgment  upon  a  rejected  claim  is 
subject  to  be  afterward  contested  by  any 
person  interested  in  the  estate,  as  if  it  were 
an  allowed  claim.  Upon  a  contest  thereof, 
the  judgment  is  admissible  as  prima  facie 
evidence  of  the  correctness  of  the  claim; 
and  the  burden  is  on  the  party  contesting 
to  show  the  claim  was  not  properly  allowed. 
(Estate  of  More,  121  Cal.  635.) 

65.  An  averment  in  a  former  action  that 
plaintiff  had  presented  the  mortgage  as  a 
claim  against  the  estate  of  the  deceased 
mortgagor,  is  not  conclusive,  where  the  an- 
swer in  that  action  denied  such  presentation, 
and  the  plaintiff  failed  to  prove  it,  and 
where  the  court  find  in  the  present  action 
that  there  was  no  proper  presentation  of  it 
prior  to  the  first  action.  (Westbay  v.  Gray, 
116  Cal.  660.) 

66.  The  waiver  in  an  amended  complaint 
in  the  former  action  of  all  recourse  against 
the  estate  except  as  to  the  mortgaged  prem- 
ises, was  only  effectual  in  that  action,  and 
when  the  action  was  dismissed,  it  ceased 
to  have  any  efficacy  whatever,  and  could  not 
preclude  the  subsequent  proper  presentation 
of  a  claim  against  the  estate,  or  the  enforce- 
ment of  such  a  claim  in  a  subsequent  action. 
(Westbay  v.  Gray,  116  Cal.  660.) 

67.  In  an  action  to  foreclose  a  mortgage 
against  the  executrix  of  the  will  of  the  de- 
ceased mortgagor,  the  executrix  represents 
the  estate,  and  it  is  not  necessary  that  the 
heirs  be  made  parties  thereto,  but  the  judg- 
ment against  the  executrix  binds  the  heirs 
and  devisees.  (Dickey  v.  Gibson,  121  Cal. 
276.) 

68.  Upon  the  foreclosure  of  a  mortgage  of 
the  estate  devised,  given  by  one  of  the  dev- 
isees, the  purchaser  will  take  only  the 
share  and  Interest  in  the  estate  of  the  de- 
cedent which,  but  for  the  mortgage  and 
foreclosure,  the  mortgagor  himself  would 
have  taken;  and  the  "Intact"  quality  im- 
pressed by  the  testator  upon  the  lands  by 
the  will  cannot  be  affected  by  the  mortgage 
and  sale  thereunder.  (Dunn  v.  Schell,  122 
Cal.  626.) 

69.  Where  the  court  erroneously  refused 
to  allow  the  plaintiff  to  prove  the  existence 
of  his  claim,  or  to  amend  his  complaint,  to 
justify  such  proof,  he  was  not  required  to 
prove  nonpayment  of  the  claim  which  he 
had  failed  to  establish.  The  law  does  not 
require  a  vain  thing.  (Cowdery  v.  McChes- 
ney,  124  Cal.  363.) 


70.  In  the  action  to  foreclose  the  mort- 
gage in  which  the  codevisees  answered, 
claiming  an  interest  in  the  mortgaged  prop- 
erty, a  finding  that  the  interests  of  the  co- 
devisees  are  subordinate  and  subject  to  the 
lien  of  the  mortgage  will  be  construed  to 
mean  merely  that  they  have  no  rights  in  the 
share  of  the  mortgagor  which  is  not  sub- 
ordinate to  the  lien  of  the  mortgage.  (Dunn 
v.  Schell,  122  Cal.  626.) 


5.  Mutual  Demands;  Adjustment  of. 

71.  The  title  of  an  executor  or  administra- 
tor to  the  assets  of  the  estate  takes  effect 
by  relation  from  the  death  of  the  decedent, 
but  it  passes  subject  to  any  right  of  setoff 
or  counterclaim  existing  in  favor  of  a  cred- 
itor of  the  estate;  and  the  purpose  of  the  law 
in  adjusting  mutual  demands  in  favor  of  the 
estate  and  of  a  claimant  against  it,  is  to  as- 
certain the  balance  existing,  and  to  give  both 
to  the  claimant  and  to  the  estate  the  benefit 
of  all  just  setoffs,  whether  the  estate  be 
solvent  or  Insolvent;  and  claims  not  liqui- 
dated and  debts  absolutely  due,  though  pay- 
able in  future,  are  to  be  Included  in  the  ad- 
justment, and  the  balance  found  upon  such 
adjustment  is  the  only  debt  remaining. 
(Ainsworth  v.  Bank  of  California,  119  Cal. 
470.) 

Power  of  legislature  to  authorize  sale. 
See  post,  113. 

VI.  Sales. 
1.  By  Executor  under  Power  in  Will. 

Provision  for  sale  of  land  in  will  does  not 
create  trust  in  executor.    See  post,  115. 

Reservations  and  exceptions  in  executor's 
deed.     See  post,  VI,  2,  e. 

72.  The  legislature  has  power  to  restrict 
the  testamentary  disposition  of  property,  or 
to  place  limitations  upon  the  authority  that 
may  be  conferred  upon  an  executor,  or  upon 
the  exercise  by  him  of  the  authority  given 
by  the  will,  and,  under  section  1561  of  the 
Code  of  Civil  Procedure,  a  sale  by  an  execu- 
tor under  a  power  given  in  the  will  must  be 
reported  to  and  confirmed  by  the  court,  in 
order  to  pass  title  to  the  purchaser,  notwith- 
standing the  will  may  have  expressly  em- 
powered a  public  or  private  sale  by  the  ex- 
ecutors, "without  any  order  of  court,  or  be- 
ing required  to  account  to  any  court." 
(Bennalack  v.  Richards,  116  Cal.  405.) 

73.  A  power  given  to  the  executors  in  the 
will  to  execute  all  conveyances  necessary  to 
dispose  of  the  real  property  of  the  estate  is 
merely  Incidental  to  the  power  conferred 
upon  them  to  sell  it,  and  cannot  be  regarded 
as  creating  in  the  executors  any  different  es- 
tate in  the  land.  (Bennalack  v.  Richards, 
116  Cal.  405.) 

74.  When  a  will  gives  the  executors  power 
to  sell  and  convey  the  real  estate  of  the 
testator,  or  any  part  thereof,  without  any  or- 
der of  court,  but  a  deposit  and  bid  are  made 
for  a  proposed  sale,  to  be  authorized  by  an 
order  of  court,  the  decision  as  to  the  validity 
of  the  sale  must  depend  upon  its  validity  as 


278 


ESTATES  OF  DECEASED   PERSONS,  VI,  2,  a. 


made  under  the  order  of  the  court,  and  not 
upon  the  supposed  validity  of  a  sale  which 
might  have  been  made  under  the  authority 
given  in  the  will.  (Hellman  v.  Merz,  112 
Cal.  661.) 

75.  Where  the  executors  accepted  a  de- 
posit for  a  bid  upon  the  real  estate  of  a  de- 
ceased person,  under  an  express  agreement 
that  they  would  return  it  if  the  title  should 
prove  defective,  objection  to  an  action 
against  them  individually  for  the  return  of 
the  deposit  is  waived  where  no  objection 
upon  the  ground  that  they  were  sued  indi- 
vidually, and  not  as  executors,  was  raised 
by  demurrer  or  answer;  and  a  judgment  in 
such  action  against  them  will  not  be  re-, 
versed,  because  they  have  settled  their  ac- 
counts as  executors,  including  the  amount 
of  the  deposit.  (Hellman  v.  Merz,  112  Cal. 
661.) 

76.  The  testator  may  confer  upon  the  ex- 
ecutor a  power  of  sale  of  the  real  estate  of 
the  community,  and  where  it  appears  that  a 
sale  was  made  by  the  executor  under  such 
power  for  the  purpose  of  paying  claims 
against  the  estate  and  expenses  of  admin- 
istration, and  such  sale  was  confirmed  by 
the  superior  court,  the  widow  cannot  main- 
tain an  action  to  quiet  title  to  one-half  of 
the  real  property  so  sold,  as  against  the 
purchaser,  or  his  successor  in  interest. 
(Sharp  v.  Loupe,  120  Cal.  89.) 

77.  The  legislature  may  give  to  the  hus- 
band the  right  to  authorize  the  executor  to 
sell  the  community  property  without  first 
obtaining  an  order  of  court  The  rights  of 
inheritance,  of  testamentary  disposition,  and 
of  the  surviving  widow  in  the  community 
property,  and  the  powers  of  the  executor 
over  the  estate  of  the  testator,  including 
those  which  the  statute  has  authorized  the 
executor  to  confer  upon  him,  are  all  matters 
of  statutory  regulation,  and  are  such  as  are 
given  by  statute,  and  the  extent  to  which 
the  legislature  has  authorized  the  exercise 
of  powers  by  the  executor  is  to  be  deter- 
mined from  a  consideration  of  the  entire 
legislation  upon  the  subject  (Sharp  v. 
Loupe,  120  Cal.  89.) 

78.  Where  the  executor  has  a  general  pow- 
er of  sale,  the  fact  that  he  sold  land  to  pay 
claims  secured  by  other  property  of  the  es- 
tate cannot  affect  the  validity  of  the  sale 
confirmed  by  the  court,  or  authorize  the 
widow  to  claim  title  in  the  land  sold  as 
against  the  purchaser.  (Sharp  v.  Loupe,  120 
Cal.  89.) 

79.  Construing  section  1402  of  the  Civil 
Code  in  connection  with  sections  1516,  1561, 
and  1562  of  the  Code  of  Civil  Procedure, 
the  "community  property"  is  to  be  deemed 
the  "property  of  the  estate"  of  the  husband 
in  respect  of  which  he  may  confer  a  power 
of  sale  upon  the  executor.  (Sharp  v.  Loupe, 
120  Cal.  89.) 

80.  In  an  action  to  quiet  title  against  the 
executors  and  heirs  of  a  deceased  person, 
brought  by  a  successor  in  interest  of  a  pur- 
chaser who  received  possession  under  a  sale 
of  real  estate  and  deed  thereof  made  by  the 
executors,  pursuant  to  a  power  in  the  will 
to  sell   and    convey  without    any  order  of 


court,  the  executors  cannot,  while  their  dis- 
puted title  and  right  of  possession  are  un- 
determined, maintain  a  cross-complaint  in 
equity  against  the  plaintiff  and  the  pur- 
chaser, for  an  accounting  of  the  rents  and 
profits,  and  for  the  appointment  of  a  receiv- 
er.   (Bennallack  v.  Richards,  125  Cal.  427.) 

81.  The  executors  having  made  a  valid 
contract  of  sale  under  the  will,  so  far  as 
they  were  able  to  bind  themselves,  were  in 
duty  bound  to  report  it  to  the  court  for  con- 
firmation, which  may  be  done  at  any  time 
after  the  sale;  and  they  cannot  attack  the 
validity  of  the  sale,  unless,  after  report 
thereof,  the  court  refuses  to  confirm  it. 
(Bennallack  v.  Richards,  12$  Cal.  427.) 

82.  The  executors,  having  placed  the  pur- 
chaser in  possession  under  the  sale  and  deed 
made  by  them,  and  permitted  him  to  make 
large  improvements  thereon,  cannot,  while 
refusing  to  report  the  sale  to  the  court  for 
confirmation,  invoke  the  aid  of  a  court  of 
equity  to  compel  an  accounting  of  rents  and 
profits  or  to  place  the  property  in  the  hands 
of  a  receiver.  (Bennallack  v.  Richards,  125 
Cal.  427.) 


2.  Under  Order  of  Court. 

a.  Compliance  with    Statute;    Petition  and 
Notice;  Summary  Sale  of  Mining  Ground. 

Bond  on  sale,  death  of  administrator  and 
action  against  sureties  on.  See  Executors 
and  Administrators,  XII. 

Action  to  restrain  sale,  effect  of  former 
judgment.  See  Executors  and  Administra- 
tors, 57-59. 

88.  The  fact  that  the  estate  of  the  dece- 
dent is  of  less  value  than  fifteen  hundred 
dollars  only  justifies  the  court  in  setting  it 
apart,  without  any  sale,  to  the  widow  and 
children,  subject  to  the  expenses  of  last 
sickness,  administration,  etc.,  pursuant  to 
section  1469  of  the  Code  of  Civil  Procedure; 
but  if  there  is  to  be  any  sale  of  real  prop- 
erty to  pay  such  expenses,  it  must  be  con- 
ducted under  the  provisions  of  title  IX  of 
the  code,  where  alone  the  power  to  make 
such  sale  and  the  method  of  making  it  are 
to  be  found;  and  the  court  has  no  jurisdic- 
tion to  dispense  with  the  regular  proceed- 
ings required  by  that  title,  because  the  es- 
tate is  of  less  value  than  fifteen  hundred 
dollars.    (Wills  v.  Pauly,  116  Cal.  575.) 

84.  The  superior  court  obtains  jurisdiction 
to  order  a  sale  of  real  estate  only  by  sub- 
stantial compliance  with  the  provisions  of 
the  Code  of  Civil  Procedure  regulating  such 
sales,  first  of  which  is  a  verified  petition; 
and  where  there  is  no  verified  petition  upon 
which  to  base  an  order  of  sale,  a  sale  un- 
der such  order  is  void,  and  passes  no  title  to 
the  purchaser.  (Wills  v.  Pauly,  116  Cal. 
575.) 

85.  Proceedings  for  the  sale  of  the  real 
property  of  a  deceased  person  are  statutory, 
and  such  a  sale  will  be  void,  unless  the  re- 
quirements of  the  statute  are  complied  with; 
and  where  the  notice  of  the  sale,  is  not  pub- 
lished for  the  full  time  required  by  law,  the 
defect  Is  fatal,  and  a  deed  to  the  purchaser 
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at  the  sale  will  pass  no  title.  fHellman  v. 
Mens,  112  Cal.  661.) 

Statute  has  no  application  where  damages 
claimed  because  of  condemnation  for  street. 
See  post,  157. 

Deed  by  executor  without  order  of  court 
where  land  condemned  for  street  is  void. 
See  post,  152. 

86.  A  probate  sale  of  real  estate  made 
without  the  order  to  show  cause  required  by 
section  1537  of  the  Code  of  Civil  Procedure, 
and  without  the  service  or  publication  of 
notice  required  by  section  1539  of  that  code, 
is  invalid  and  void.  (Campbell  v.  Drais,  125 
Cal.  253.) 

87.  Where  the  petition  for  the  order  of  sale 
set  forth  a  full  description  of  the  property, 
showing  that  it  was  improved,  and  stated 
that  its  condition  was  "fair,"  and  that  its 
value  was  four  thousand  dollars,  such  indefi- 
nite statement  of  its  condition,  though  it 
might  have  been  objected  to  at  the  hearing 
on  the  ground  of  uncertainty,  was  sufficient 
to  give  the  court  jurisdiction  to  determine 
the  sufficiency  of  the  petition,  and  to  receive 
evidence  as  to  the  condition  of  the  property, 
and  to  make  a  valid  order  of  sale,  which 
cannot  be  collaterally  attacked  by  the  pur- 
chaser at  the  sale  for  insufficiency  of  the  pe- 
tition.   (Estate  of  Devincenzi,  119  Cal.  498.) 

88.  The  sufficiency  of  the  particulars  of 
the  condition  of  the  property  which  should 
be  set  forth  in  a  petition  for  an  order  of  sale 
of  real  estate  of  a  decedent  must  be  deter- 
mined by  the  circumstances  of  each  case; 
and  where  it  is  shown  to  be  necessary  to 
make  a  sale  of  property  for  the  purpose  of 
paying  claims,  and  the  estate  consisted  of  a 
single  piece  of  real  property,  a  court  would 
require  less  particularity  in  the  petition  than 
where  the  estate  comprises  several  pieces  of 
property,  and  it  is  required  to  direct  the 
sale  of  only  one.  (Estate  of  Devincenzi,  119 
Cal.  498.) 

89.  An  order  of  sale  of  real  property  be- 
longing to  the  estate  of  a  deceased  person 
is  an  appealable  order,  and  cannot  be  col- 
laterally attacked  for  any  objection  to  the 
petition  upon  which  the  order  was  made, 
which  might  have  been  corrected  upon  a  di- 
rect appeal  therefrom,  unless  such  petition 
is  so  defective  that  the  court  did  not  acquire 
jurisdiction  to  make  the  order;  and  an  ob- 
jection made  by  the  purchaser  at  the  sale 
to  an  order  confirming  it,  upon  the  ground 
that  the  petition  for  the  sale  did  not  prop- 
erly state  the  condition  of  the  property  or- 
dered sold,  is  a  collateral  attack  upon  the 
order  of  sale.  (Estate  of  Devincenzi,  119 
Cal.  498.) 

90.  A  tract  of  land,  for  which  a  mineral 
patent  has  been  issued,  and  of  which  the  de- 
ceased was  the  owner  in  fee  simple,  and 
upon  which  no  mining  has  been  done  for  a 
series  of  years,  cannot  be  summarily  sold  as 
a  mine  or  mining  interest  under  sections 
1529-33  of  the  Code  of  Civil  Procedure,  and 
can  only  be  sold  under  a  petition  stating 
the  facts  required  for  the  sale  of  real  estate 
under  section  1537  of  the  same  code;  and  a 
petition  not  stating  such  facts  cannot  sup- 


port an  order  of  sale  of  such  tract.  'Estate 
of  Byrne,  112  Cal.  176.) 

Appearance  of  appointed  attorney  as  proof 
of  service  of  notice.    See  ante,  22. 

Attorney  for  minor  heirs  cannot  waive  no- 
tice.   See  ante,  21. 

b.  Title  and  Rights  of  Purchasers;  Irregu- 
larities in;  Avoidance  of  Sale  and  Re- 
covery of  Property. 

Administrator  selling  property  is  estopped 
by  retaining  price,  although  sale  void.  See 
Estoppel,  9. 

Sale  of  land,  delay  in  executor  presenting 
his  bond  does  not  vitiate  proceedings.  See 
Executors  and  Administrators,  15. 

91.  Purchasers  of  land'  at  an  administra- 
tor's sale  are  subject  to  the  maxim  caveat 
emptor,  and  are  not  warranted  in  the  title 
purchased;  but  they  are  nevertheless  sub- 
ject to  the  recording  acts,  and  are  not 
charged  with  constructive  notice  of  secret 
defects  which  do  not  appear  of  record  when 
their  deed  is  recorded.  (Blankenship  v. 
Whaiey,  124  Cal.  300.) 

Purchaser  cannot  collaterally  attack  sale 
for  Insufficiency  of  petition.    See  ante,  87. 

Action  against  grantee  where  sale  not  con- 
firmed.   See  post,  101. 

92.  Where  the  court  has  once  acquired 
jurisdiction  to  order  a  sale  of  real  estate,  any 
defects,  errors,  or  irregularities  in  the  pro- 
ceedings, in  the  exercise  of  its  jurisdiction, 
however  gross,  cannot  render  the  order  of 
sale  invalid;  and  the  fact  that  the  order 
first  made  was  vacated,  and  that  the  land 
was  sold  under  a  subsequent  order  entered 
without  any  new  order  to  show  cause,  or  any 
continuance,  and  that  the  bond  was  given 
under  the  first  order,  and  none  was  given 
under  the  second  order,  will  not  vitiate  the 
sale  as  against  a  collateral  attack.  (Ions  v. 
Harbison,  112  Cal.  260.) 

93.  Where  a  proposed  purchaser  made  a 
bid  at  a  sale  of  real  estate  belonging  to  the 
estate  of  a  deceased  person,  on  condition 
that  the  title  was  to  prove  good,  or  no  sale, 
and,  If  not  good,  a  deposit  made  was  to  be 
returned,  such  bid  and  deposit  must  be  con- 
sidered as  made  with  reference  to  the  pro- 
ceedings for  the  sale,  as  they  were  shown 
to  exist  when  the  bid  was  made,  and  when 
the  return  of  the  deposit  was  demanded  for 
the  insufficiency  of  title,  and  if  the  proof  of 
publication  of  the  notice  of  sale  was  then 
insufficient,  the  bidder  cannot  be  required  to 
take  title,  and  may  recover  the  deposit;  and 
an  amended  proof  of  publication,  filed  after 
the  hearing  of  the  action  to  recover  the  de- 
posit, cannot  obviate  the  defect,  or  defeat 
the  action.    (Hellman  v.  Merz,  112  Cal.  661.) 

94.  Where  the  purchaser  at  a  void  sale  of 
the  real  estate  of  a  decedent  obtained  title 
from  the  state  as  the  successor  in  interest  of 
the  decedent,  under  a  certificate  of  purchase 
held  by  such  decedent,  one  who  was  a  minor 
heir  at  the  time  of  the  void  sale  may  en- 
force a  trust  against  such  purchaser;  and 
where  the  facts  upon  which  the  trust  was 
based  were  not  discovered  by  such  heir  un- 
til within  three  years  before  the  commence- 
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ment  of  the  action,  the  cause  of  action  is 
not  barred  by  the  statute  of  limitations. 
(Wills  v.  Pauly,  116  Cal.  575.) 

95.  Upon  a  void  sale  of  realty  by  an  execu- 
tor or  administrator,  the  statute  of  limita- 
tions of  three  years  after  the  settlement  of 
the  final  account,  prescribed  by  section  1573 
of  the  Code  of  Civil  Procedure,  begins  to  run 
after  the  lapse  of  a  reasonable  time  in  which 
to  obtain  settlement  thereof.  [Per  McFar- 
land,  J.,  Garoutte,  J.,  and  Van  Fleet,  J. 
Beatty,  C.  J.,  contra.]  (Dennis  v.  Bint,  122 
Cal.  39.) 

96.  A  complaint  averring  a  discovery  of 
the  grounds  of  action  within  three  years 
next  before  the  commencement  of  the  ac- 
tion, without  offering  any  explanation  or 
excuse  for  the  ignorance  of  the  plaintiffs 
concerning  patent* facts,  does  not  save  the 
operation  of  the  statute.  (Dennis  v.  Bint, 
122  Cal.  39.) 

97.  The  statute  of  limitations  of  three 
years  prescribed  by  section  1573  of  the  Code 
of  Civil  Procedure, .  within  which  the  heirs 
of  the  decedent  may  avoid  a  sale  made  by 
an  executor  or  administrator,  does  not  run 
where  it  appears  that  the  heirs  had  no  cause 
of  action  against  the  purchaser;  and  where 
the  purchaser  recognized  the  title  of  minor 
heirs,  and  held  and  continued  to  hold  for 
them  during  their  minority  and  after  their 
majority,  as  tenant  in  common  with  them, 
they  have  no  cause  of  action  against  him 
and  are  not  barred  by  that  section  of  the 
code  during  such  recognition  of  their  title, 
and  holding  of  the  purchaser  for  them. 
(Campbell  v.  Drals,  125  Cal.  253.) 

98.  The  statute  of  limitations  does  not  be- 
gin to  run  against  an  action  by  the  heirs  of 
the  decedent  to  quiet  their  title,  in  favor  of  a 
defendant  who  claims  title  under  the  fore- 
closure of  a  mortgage  executed  by  the  pur- 
chaser at  a  void  probate  sale,  and  who  took 
the  mortgage  with  notice  of  the  rights  of 
the  heirs,  until  the  mortgagee  received  the 
sheriff's  deed,  and  attempted  to  obtain  pos- 
session thereunder,  adversely  to  the  heirs. 
(Campbell  v.  Drais,  125  Cal.  253.) 

99.  The  heirs  could  not  set  up  their  para- 
mount title  as  a  defense  in  the  action  to  fore- 
close the  mortgage;  and  they  were  not 
called  upon  to  commence  any  action  until  an 
adverse  right  was  claimed  under  the  sher- 
iff's deed.    (Campbell  v.  Drais,  125  Cal.  253.) 

100.  The  return  of  the  portion  of  the  pur- 
chase money  received  by  the  minor  heirs 
upon  distribution  of  the  estate  need  not  be 
returned  to  one  who  obtained  a  sheriff's  deed 
under  foreclosure  of  a  mortgage  against  the 
purchaser  at  the  probate  sale,  as  a  condition 
of  quieting  their  title  against  him;  nor  can 
he  claim  any  estoppel  as  against  the  heirs 
where  he  took  his  mortgage  with  notice  of 
their  rights.  (Campbell  v.  Drais,  125  Cal. 
253.) 

Setting  aside  of  sale  by  executor  under  the 
will.    See  ante,  VI,  1. 

c.  Confirmation  of  Sale;  Application  of  Pro- 
ceeds. 

Confirmation  of  sale  by  executor  under 
the  will.    See  ante,  VI,  1. 


Appeal  by  heir  from  order  confirming  sale, 
adverse  parties.    See  Appeal,  77. 

101.  No  sale  of  any  property  of  a  deceased 
person  passes  any  title  unless  it  is  confirmed 
by  the  probate  court,  and  it  Is  Immaterial 
whether  it  was  sold  to  pay  a  debt  of  the 
estate  or  a  debt  of  the  sole  legatee  under 
the  will;  and  if  property  of  the  estate  is  con- 
veyed without  confirmation,  by  the  execu- 
trix, who  is  such  sole  legatee,  to  the  presi- 
dent of  a  bank  to  be  sold  by  him,  and  the 
proceeds  applied  to  the  payment  of  her  debt 
to  the  bank,  such  sale  and  application  of  the 
proceeds  to  the  use  of  the  bank  is  an  unlaw- 
ful conversion  of  the  property  by  him,  for 
which  he  is  individually  liable,  and  the  ad- 
ministrator, with  the  will  annexed,  may  re- 
cover from  him  the  value  of  the  property. 
(Horton  v.  Jack,  115  Cair29.) 

102.  Where  the  property  to  be  conveyed 
was  sold  by  the  administrator  by  the  order 
of  the  probate  court,  and  the  proceeds  of  the 
sale  remain  in  the  control  of  the  court,  it  is 
within  the  power  of  the  court  in  the  case 
in  equity  to  make  an  alternative  decree  di- 
recting payment  to  the  plaintiff,  or  that  he  is 
entitled  to  the  distribution  of  the  proceeds, 
subject  to  the  payment  of  the  debts,  charges 
and  expenses  of  the  estate.  (Simons  v.  Be- 
dell, 122  Cal.  341.) 


d.  Appeal  from  Order. 

Order  of  sale  Is  an  appealable  order.  See 
ante,  89. 

103.  Where  the  local  attorney  representing 
an  administratrix  in  the  settlement  of  the  es- 
tate was  not  in  favor  of  appealing  from  an 
erroneous  order  of  sale  of  real  estate,  and 
the  administratrix  employed  another  attor- 
ney to  take  an  appeal  therefrom,  the  re- 
versal of  the  order  justifies  the  appeal  and 
every  step  taken  in  its  prosecution;  and  the 
proper  traveling  expenses  of  the  attorney 
thus  employed,  to  enable  him  intelligently 
and  properly  to  take  and  prosecute  the  ap- 
peal, should  be  allowed  in  addition  to  his 
fees  in  the  settlement  of  the  accounts  of  the 
administratrix.  (Estate  of  Byrne,  122  Gal. 
260.) 


e.  Reservations  and  Exceptions  in  Deed  of 

Executor. 

104.  An  administrator  is  not  authorized  to 
make  a  reservation  in  his  deed  which  will 
operate  to  create  any  new  Interest  in  the 
land  in  favor  of  the  plaintiff;  but  he  may, 
pursuant  to  an  order  of  court,  note  existing 
rights  of  the  plaintiff,  and  except  them  from 
the  operation  of  the  conveyance  of  the  inter- 
est of  the  decedent,  and  in  such  case  the 
purchaser  would  take  with  notice  of  those 
rights.  A  finding  that  the  administrator's 
deed  was  "duly  executed  pursuant  to  an  or- 
der of  the  superior  court"  is  ambiguous,  and 
Insufficient  to  show  that  the  exception  of 
plaintiffs  rights  was  authorized.  (Blanken- 
shlp  v.  Whaley,  124  Cal.  300.) 
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VII.  Heirs,  Rights  and  Liabilities. 

1.  Proceedings  to  Determine  Heirship. 

Contract  to  pay  money  to  attorney  on  de- 
termination of  heirship.  See  Contracts, 
VIII,  5. 

Jurisdiction  to  determine  rights  of  heir 
against  coheir.    See  post,  122. 

105.  A  party  to  proceedings  for  the  deter- 
mination of  the  heirship  of  a  deceased  per- 
son, instituted  under  section  1664  of  the 
Code  of  Civil  Procedure,  is  concluded  by 
such  determination.  In  the  distribution  of 
the  estate;  and  where  the  decision  of  the 
conrt  in  such  proceedings  is  against  the 
claim  of  heirship  or  interest  of  such  party  in 
the  estate,  and  such  decision  Is  affirmed 
upon  his  appeal  therefrom,  he  cannot  after- 
ward be  heard  to  affirm  the  contrary  upon 
appeal  from  a  decree  of  distribution  of  the 
estate.    (Estate  of  Blythe,  112  Cal.  689.) 

106.  A  party  to  proceedings  for  the  deter- 
mination of  the  heirship  of  a  decedent,  in- 
stituted under  section  1664  of  the  Code  of 
Civil  Procedure,  is  concluded  by  such  de- 
termination in  the  distribution  of  the  estate; 
and  where  he  has  been  declared  by  the  de- 
cision of  the  court,  affirmed  upon  appeal,  to 
be  not  of  kin  to  the  decedent,  and  not  enti- 
tled to  any  interest  in  the  estate,  he  is  no 
longer  a  party  in  interest  to  the  proceedings 
in  the  estate;  and  an  appeal  taken  by  such 
party  from  the  decree  of  final  distribution 
of  the  estate  will  be  dismissed  upon  motion. 
(Estate  of  Blythe,  115  Cal.  558.) 

107.  In  determining  claims  to  heirship  un- 
der section  1664  of  the  Code  of  Civil  Proce- 
dure, the  court  has  jurisdiction  to  determine 
the  degrees  of  kinship  of  each  of  the  claim- 
ants, and  where  a  claimant  is  found  to  bear 
no  kinship  whatever  to  the  deceased,  a  find- 
ing and  judgment  to  that  effect  is  properly 
within  the  jurisdiction  of  the  court  and 
within  the  issues  to  be  determined.  (Estate 
of  Blythe,  112  Cal.  689.) 

108.  It  seems  that  issues  raised  in  a  pro- 
ceeding to  determine  the  question  of  heirship 
are  a  proper  subject  tor  a  jury  trial.  (Estate 
of  Sheid,  122  Cal.  528.) 

109.  The  judgment  rendered  in  an  action 
brought  under  section  1664  of  the  Code  of 
Civil  Procedure  to  determine  the  heirship  to 
the  estate  of  the  deceased  husband,  to  which 
the  successor  in  interest  of  the  widow  and 
her  heirs  claiming  adversely  to  the  estate 
was  made  a  party  but  did  not  appear  there- 
in, does  not  conclude  such  person  or  his  heirs 
In  a  subsequent  action  to  determine  adverse 
claims  to  the  property.  (McDonald  v.  Mc- 
Coy, 121  Cal.  55.) 


2.  Succession  and  Inheritance. 

Inheritance,   right    of    one  sentenced   to 
state's  prison.    See  Criminal  Law,  X. 

Intent  to  disinherit  heirs  must  plainly  ap- 
pear.   See  Wills,  2. 

•  Succession  to  community  property.    See 
Husband  and  Wife,  II,  4. 

Release  of  right  of  succession,  what  is  not. 
See  Husband  and  Wife,  32. 


Wife  takes  her  interest  in  community  prop- 
erty by  succession  and  through  distribution. 
See  ante,  2. 

110.  The  interest  of  the  surviving  widow 
in  the  community  property  is  that  of  an  heir, 
and  her  title  to  one-half  thereof  is  to  be  ad- 
ministered as  part  of  the  estate  of  her  hus- 
band, and  she  is  only  entitled  to  one-half  of 
the  residue  after  payment  of  the  debts,  fam- 
ily allowance,  and  charges  and  expenses  of 
administration.  (Sharp  v.  Loupe,  120  Cal. 
89.) 

111.  The  surviving  widow  takes  her  rights 
in  the  community  property  by  succession 
from  the  husband;  and  her  rights  therein  are 
concluded  by  the  decree  of  distribution  of  his 
estate,  if  not  appealed  from,  whether  she  has 
elected  to  take  her  one-half  interest,  or  to 
take  a  life  estate  in  the  whole  under  his  will. 
(Cunha  v.  Hughes.  122  Cal.  111.) 

112.  The  right  of  inheritance,  including  the 
designation  of  heirs  and  the  proportions 
which  the  several  heirs  shall  receive,  as  well 
as  the  right  of  testamentary  disposition,  are 
entirely  statutory,  and  within  the  control  of 
the  legislature;  and  the  same  legislative  au- 
thority that  confers  the  right  or  privilege  of 
inheritance  or  of  testamentary  disposition 
may  attach  to  it  the  condition  that  a  portion 
of  the  estate  so  received  shall  be  contributed 
to  the  state.  (Estate  of  Wilmerding,  117  Cal. 
281.) 

Right  of  inheritance  is  matter  of  statutory 
regulation.     See  ante,  77. 

3.  Title  of  Heirs:  Conveyances  by;  Contracts 
of;  Actions  by  or  against. 

Title  of  executor  to  assets,  relation  of.  See 
ante,  71. 

113.  Upon  the  death  of  the  executor,  the 
heirs  become  at  once  vested  with  the  full 
property  in  his  real  estate,  subject  only  to 
liens  or  burdens  then  existing  or  created  by 
statutes  then  in  force;  and  the  legislature 
has  no  constitutional  power,  by  a  subsequent 
enactment,  to  interfere  with  the  vested 
rights  of  the  heirs  to  dispose  of  their  own 
property,  by  authorizing  a  sale  of  the  realty 
to  be  made  by  an  executor  or  administrator 
solely  for  the  benefit  of  the  heirs.  (Estate 
of  Packer,  125  Cal.  396.) 

114.  An  heir  can  claim  no  right  of  action 
in  ejectment  as  against  the  executors,  in  re- 
spect of  property  directly  inherited  from  the 
decedent  whose  estate  is  being  administered; 
but,  as  respects  the  share  of  common  prop- 
erty inherited  by  a  son  from  a  deceased 
mother,  under  the  act  of  1850,  although  the 
executors  of  the  deceased  father  may  have 
control  thereof  for  the  purpose  of  adjusting 
the  community  debts,  yet  the  probate  court 
has  no  jurisdiction  to  determine  the  adverse 
claims  of  the  son  as  heir  of  his  deceased 
mother,  and  his  right  to  the  possession  of 
the  property  as  a  tenant  in  common  with  the 
executors  of  the  deceased  father  may  be  de- 
termined in  ah  action  of  ejectment  brought 
by  him  against  them.  (Plass  v.  Plass,  121 
Cal.  131.) 

115.  Where  the  testator  did  not  devise  the 
land  to  his  executors  in  trust  for  the  pur- 
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poses  of  the  will,  the  title  is  not  in  the  exec- 
utors, bat  in  the  heirs,  until  It  is  divested  by 
a  sale  of  the  land  confirmed  by  the  court; 
nor  does  a  provision  in  the  will  for  a  sale  of 
the  land,  accompanied  by  an  expression  of 
desire  of  the  testator  that  upon  a  sale  all  un- 
paid legacies  be  then  paid 'at  once  in  full, 
create  a  valid  trust  In  relation  to  the  land, 
or  any  trust  other  than  such  as  pertains  to 
the  office  of  executor.  (Bennalack  v.  Rich- 
ards, 116  Gal.  405.) 

116.  Upon  the  death  of  a  testator,  each 
devisee  of  lands  devised  by  him,  and  direct- 
ed to  be  kept  and  remain  intact  and  undivid- 
ed and  undistributed  until  the  youngest  son 
becomes  of  age,  acquires  a  vested  future  in- 
terest in  the  lands  of  the  deceased,  which  is 
subject  to  be  transferred  or  mortgaged  by 
the  devisee  in  like  manner  as  if  it  were  an 
estate  in  possession.  (Dunn  v.  Schell,  122 
Gal.  626.) 

117.  The  deed  of  the  son  pending  the  ad- 
ministration of  his  father's  estate,  of  his  in- 
terest therein,  not  purporting  to  convey  title 
in  fee  will  not  carry  an  after-acquired  title 
distributed  to  the  son  under  a  decree  of  dis- 
tribution of  the  estate  of  his  mother  who,  as 
widow,  was  the  sole  distributee  in  fee  of  the 
father's  estate.  (McKenzle  v.  Budd,  125  Cal. 
600.) 

Execution  sale  of  interest  of  son  conveys 
no  title,  when.     See  post,  137,  138. 

Grantee  of  heir,  right  to  sue  for  damages 
where  property  had  been  condemned  for 
street.    See  post,  153-55. 

Distribution  to  assignee  or  mortgagee  of 
heir.    See  post,  VIII,  4. 

Appointment  of  receiver  in  action,  compel 
conveyance  by  heir.  See  Receivers,  5  et 
seq. 

Action  to  quiet  title  by  heirs.  See  Wills, 
71. 

Heir,  suit  by,  to  quiet  title.  See  Quieting 
Title,  5. 

Contract  between  heirs  and  executors  as 
to  compensation.  See  Executors  and  Admin- 
istrators, IX,  2. 

Contract  by  heir  to  pay  attorney  for  extra 
services  is  void.  See  Executors  and  Admin- 
istrators, 106. 

Insurance  by  heir.    See  Insurance,  I,  6. 

Heir,  liability  of,  for  insurance  premium. 
Sec  Insurance,  I,  4,  d. 


4.  Agreement    between     Heirs     Dispensing 
with  Administration. 

Court  cannot  dispense  with  orderly  admin- 
istration of  estate.  See  Executors  and  Ad- 
ministrators, 118. 

118.  The  heirs  of  a  deceased  person,  who 
died  without  debts,  or  other  estate,  cannot, 
by  consent  that  there  shall  be  no  administra- 
tion of  real  property  belonging  to  the  dece- 
dent, and  by  transfer  61  their  title  in  such 
real  estate,  dispense  with  the  rights  of  ad- 
ministration thereupon;  and  where  letters  of 
administration  upon  such  real  property  were 
granted  to  the  public  administrator  six  years 
after  the  death  of  the  decedent,  the  court 
cannot  revoke  his  letters  and  set  aside  the 
proceeding  for  administration,  because    of 


such  agreement  and  transfer  on  the  part  of 
the  heirs,  and  upon  the  ground  that  there 
was  no  occasion  for  administration  upon  the 
said  estate.    (Estate  of  Strong,  119  Gal.  663.) 

5.  Devise  of  Community  Property;  Rights  of 
Pretermitted  Heirs. 

119.  A  will  devising  all  of  the  partnership 
interest  of  the  testator  in  firm  property,  ex- 
clusive of  real  estate,  to  bis  copartners,  the 
interest  of  the  testator  in  the  partnership  be- 
ing community  property,  does  not  carry  the 
wife's  interest  therein,  neither  does  it  carry 
the  interest  therein  inherited  by  an  after- 
born  child  of  the  testator,  who  Is  pretermit- 
ted from  the  will,  not  having  been  provided 
for  nor  mentioned  therein.  (Painter  v. 
Painter,  113  Cal.  371.) 

120.  The  failure  of  an  apparent  provision 
in  the  will  of  a  testatrix  for  the  issue  of  a 
deceased  child,  by  reason  of  the  testatrix 
having  parted  with  land  devised  to  them,  is 
not  an  "omission  to  provide,"  within  the 
meaning  of  section  1307  of  the  Civil  Code; 
and  upon  petition  of  the  grandchildren  for  a 
partial  distribution  of  other  estate  of  the 
testator,  claiming  as  pretermitted  heirs,  parol 
evidence  is  inadmissible  to  show  that  the 
land  devised  to  them  was  not  owned  by  the 
testatrix  at  the  time  of  the  making  of  the 
will,  or  at  the  time  of  her  death,  and  that 
the  grandchildren  had  never  received  any 
part  of  the  estate  of  the  testatrix  by  way  of 
advancement.  (Estate  of  Callaghan,  119  Cal. 
571.) 

121.  The  object  of  the  statute  in  regard  to 
pretermitted  heirs  is  not  to  compel  the  testa- 
tor to  make  provision  for  any  child,  but 
solely  to  protect  the  children  against  forget- 
ful omission  or  oversight,  and  the  failure  to 
allude  to  them  in  the  will  is  made  evidence 
that  they  were  omitted  through  forgetful- 
ness  of  their  existence;  but  when  they  are 
present  to  the  mind  of  the  testator,  the  stat- 
ute affords  no  protection  if  provision  is  not 
made  for  them,  and  the  fact  that  they  are 
mentioned  by  the  testator  in  the  will  Is  con- 
clusive evidence  that  they  were  present  to 
his  mind;  and,  in  such  case,  no  mistake  in 
the  will  in  apparently,  but  not  really,  provid- 
ing for  them,  can  be  reformed  or  corrected 
after  the  death  of  the  testator;  and  parol  evi- 
dence to  show  such  mistake  is  inadmissible, 
where  there  is  no  question  of  imperfect  de- 
scription or  identity  of  either  the  persons  or 
property  mentioned  in  the  will.  (Estate  of 
Callaghan,  119  Cal.  571.) 

VIII.  Distribution. 

1.  Jurisdiction  over;  Petition,  Time  of  Filing 

and  Notice  of. 

Petition  for  hearing  of  final  account  and 
distribution,  what  notice  to  be  given.  See 
Executors  and  Administrators,  64. 

Court  may  take  accounting  In  action  to 
compel  distribution.  See  Executors  and  Ad- 
ministrators, 61. 

122.  It  is  within  the  jurisdiction  of  the 
superior  court  sitting  in  probate  to  deter- 
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mine  who  is  entitled  to  the  distribution  of 
the  estate  of  a  deceased  person;  but,  if  no 
objection  is  raised  to  the  equity  jurisdiction 
of  the  court  over  an  action  brought  by  one 
of  two  sole  heirs  at  law  to  have  it  deter- 
mined as  against  the  other  heir  and  her 
husband,  and  the  administrator  of  the  estate, 
that  plaintiff  was  entitled  In  equity  to  a  con- 
veyance of  the  interest  of  the  other  heirs  in 
land  belonging  to  the  estate,  and  to  have  it 
adjudged  that  plaintiff  was  equitably  enti- 
tled to  all  the  proceeds  of  the  sale  of  such 
land  made  by  the  administrator,  the  subject 
matter  will  be  treated  upon  appeal  as  with- 
in the  equity  jurisdiction.  (Simons  v.  Bedell, 
122  Cal.  341.) 

123.  A  petition  of  an  heir  for  a  final  distri- 
bution of  the  estate  not  filed  with  the  final 
account  of  the  administrator,  but  pending 
and  previous  to  its  final  settlement,  is  prema- 
turely filed  under  section  1665  of  the  Code 
of  Civil  Procedure,  and  cannot  confer  juris- 
diction upon  the  court  to  make  distribution 
thereunder,  but  should  be  dismissed.  (Es- 
tate of  Sheid,  122  Cal.  528.) 

124.  The  appearance  or  representation  of 
all  the  heirs  at  the  hearing  on  final  distri- 
bution is  a  sufficient  answer  to  any  objec- 
tion to  the  sufficiency  of  the  notice  of  the 
hearing.    (Crew  v.  Pratt,  119  Cal.  139.) 

2.  Partial  Distribution  and  Bond. 

125.  Upon  the  hearing  of  a  petition  for  a 
partial  distribution  of  the  estate  of  a  de- 
ceased person,  no  default  can  be  taken,  and 
a  plenary  showing  must  be  made  by  the  ap- 
plicant at  the  hearing,  whether  there  be  op- 
position or  not;  that  the  estate  is  but  little 
indebted,  that  the  applicant  is  entitled  to 
the  share  asked  for,  and  what,  when  the  ex- 
penses are  paid,  such  share  will  amount  to, 
and  the  only  office  of  an  opposition  is  to  re- 
but this  showing,  and  there  can  be  no  plea 
in  abatement  as  such;  nor  is  it  proper  prac- 
tice to  allow  the  parties  appearing  in  oppo- 
sition first  to  offer  evidence  showing  the 
pendency  of  legal  proceedings  to  determine 
the  rights  of  the  applicant  in  the  estate,  and 
of  an  action  to  settle  partnership  accounts  of 
the  decedent,  and  to  deny  the  petition  on 
that  ground,  without  any  evidence  from  the 
petitioner;  but  the  showing  made  by  the  pe- 
titioner must  be  considered  with  the  evi- 
dence offered  by  the  contestants,  as  to 
whether  the  condition  of  the  estate  warrants 
a  partial  distribution  to  the  applicant.  (Es- 
tate of  Painter,  115  Cal.  635.) 

126.  The  probate  judge  should  proceed 
with  great  caution,  and  very  much  must  be 
left  to  his  discretion  in  determining  whether 
a  partial  distribution  can  be  safely  made, 
and  when  he  decides  that  the  condition  of 
the  estate  is  such  that  a  distribution  cannot 
be  safely  made,  his  conclusion  will  not  often 
be  reversed  in  the  appellate  court.  (Estate 
of  rainter,  115  Cal.  635.) 

127.  The  court  may  determine  the  rights 
of  the  applicant  to  a  share  of  the  estate,  and, 
if  so,  to  what  share,  upon  the  hearing  of  the 
petition  for  partial  distribution,  as  being 
necessarily  involved  therein,  or,  if  the  judge 


sees  fit,  he  may  elect  to  defer  the  distribu- 
tion, and  direct  suit  to  be  brought  under  sec- 
tion 1664  to  determine  the  extent  of  the  ap- 
plicant's interest;  but  the  judge  should  either 
elect  to  suspend  the  proceedings  and  direct 
such  suit  to  be  brought,  or  should  proceed  to 
determine,  upon  the  whole  evidence,  whether 
the  application  should  be  granted  or  denied. 
(Estate  of  Painter,  115  Cal.  635.) 

128.  The  creditors  are  not  to  be  deprived 
of  their  lien  upon  the  assets  of  the  estate, 
and  given  a  bond  in  lieu  thereof;  and  the 
court  should  see  that  there  are  sufficient  as- 
sets left  to  pay  the  creditors,  without  re- 
course to  the  bond  given  upon  partial  distri- 
bution, the  requirement  of  a  bond  being  only 
additional  security  to  provide  against  unfore- 
seen liabilities  and  errors  In  judgments.  (Es- 
tate of  Painter,  115  Cal.  635.) 

129.  It  is  only  in  cases  where  the  time  for 
presenting  claims  has  expired,  and  all  claims 
allowed  have  been  paid,  or  are  secured  by 
mortgage,  etc.,  that  the  court  is  authorized 
to  dispense  with  the  bond  required  In  case 
of  partial  distribution  of  the  estate;  and  it 
is  erroneous  to  dispense  with  such  bond, 
upon  a  partial  distribution  to  legatees,  where 
it  appears  that  unsecured  claims  allowed 
had  not  been  paid.  (Estate  of  Mitchell,  121 
Cal.  391;  Estate  of  Hale,  121  Cal.  125.) 

130.  It  is  better  practice,  in  making  an  or- 
der for  partial  distribution  to  legatees,  to 
specify  in  the  order  the  sum  of  money  to  be 
paid  to  each  legatee,  and  the  amount  of  the 
collateral  inheritance  tax  to  be  deducted 
therefrom;  and  it  is  erroneous  not  to  deduct 
therefrom  payments  made  previously  there- 
on by  the  executors,  and  which  were  admit- 
ted to  have  been  received  by  the  legatees. 
(Estate  of  Mitchell,  121  Cal.  391.) 

131.  Upon  petition  of  legatees  to  whom 
bequests  had  been  made  in  the  nature  of  a 
life  annuity  in  equal  monthly  payments,  for 
a  partial  distribution  to  them  of  unpaid  ar- 
rears, and  of  future  monthly  payments,  a 
finding  that  the  estate  was  but  little  indebt- 
ed, and  that  the  payments  prayed  for  might 
be  made  without  loss  to  the  creditors  of  the 
estate,  and  that  there  would  remain,  after 
such  payment  sufficient  property  in  the 
bands  of  the  administratrix  to  pay  in  full  all 
debt 8,  costs,  and  expenses  of  administration, 
and  all  devises  and  legacies  under  the  will, 
is  a  finding  of  fact  which,  though  placed 
among  the  conclusions  of  law,  as  a  legal  de- 
duction from  probative  facts,  embraces  the 
essential,  ultimate  facts  which  are  indis- 
pensable under  the  statute  to  authorize  and 
empower  the  court  to  make  the  order  prayed 
for.  Unless  these  facts  exist,  there  is  no 
right  to  partial  distribution,  no  matter  what 
may  be  the  condition  of  the  estate  in  other 
respects.    (Estate  of  Hale,  121  Cal.  125.) 

132.  Where  the  evidence  shows  an  estate 
valued  at  four  hundred  and  sixty-two  thou- 
sand dollars,  with  admitted  subsisting  lia- 
bilities of  two  hundred  and  fifty  thousand 
dollars,  and  a  probable  and  possible  addi- 
tional indebtedness  amounting  in  the  aggre- 
gate to  more  than  four  hundred  thousand 
dollars,  and  that  to  take  the  money  neces- 
sary to  pay  annuities  would  deprive  the  ad- 
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ministratrix  of  means  to  pay  the  interest  on 
the  allowed  demands  and  the  current  ex- 
penses of  administration,  and  would  probably 
greatly  embarrass  the  estate  by  requiring  a 
sacrifice  of  its  property  at  forced  sale,  the 
finding  that  the  estate  was  but  little  in- 
debted, and  that  payment  of  the  annuities 
might  be  made  without  loss  or  injury  to  the 
creditors  of  the  estate,  etc.,  is  against  the 
evidence.    (Estate  of  Hale,  121  Cal.  125.) 


3.  Property  Jointly  Devised;     Reference  to 

Prior  Decree. 

133.  Where  a  dwelling-house  and  lot  were 
devised  jointly  to  the  husband  of[  the  de- 
cedent, and  to  their  three  daughters,  subject 
to  the  right  of  the  husband  to  occupy  the 
furnished  house  for  life,  and  to  the  right  of 
any  widowed  or  homeless  daughter  to  oc- 
cupy the  same  jointly  with  the  husband,  one- 
third  of  the  value  of  the  furniture  being  the 
property  of  the  husband,  and  the  remaining 
two-thirds  thereof  having  been  bequeathed 
by  the  decedent  to  the  three  daughters,  in 
making  distribution  of  rents  of  the  fur- 
nished house  received  by  the  husband,  who 
was  one  of  the  executors,  the  rental  value 
of  the  house  and  lot  is  to  be  ascertained 
separately,  and  the  proportion  of  rent  re- 
ceived therefrom  is  properly  distributed  to 
the  husband  and  three  daughters,  share  and 
share  alike,  and  the  rental  value  of  the  fur- 
niture, after  deducting  the  husband's  third 
thereof,  is  properly  distributed  to  the  three 
daughters,  share  and  share  alike.  (Estate 
of  Marshall,  118  Cal.  379.) 

134.  A  reference  made  in  the  decree  of 
distribution  to  a  prior  decree  made  in  an  ac- 
tion brought  by  the  trustees  to  have  it  de- 
termined that  it  was  for  the  best  interest 
of  the  estate  to  have  the  property  distributed 
in  kind  among  the  parties  interested,  instead 
of  converting  it  into  money,  by  which  decree 
certain  designated  property  was  substituted 
in  lieu  and  in  full  satisfaction  of  a  pecuniary 
legacy  given  to  the  minor  children,  is  not  to 
be  considered  as  controlling  the  decree  of 
distribution,  though  made  in  accordance 
therewith,  and  the  court,  in  distributing  the 
property,  is  to  be  deemed  as  acting  in  ac- 
cordance with  its  own  views.  (Goad  v. 
Montgomery,  119  Cal.  552.) 

4.  Distribution  to  Assignee  or  Mortgagee  of 

Heir. 

135.  The  distribution  of  the  estate  of  a  de- 
ceased person  cannot  be  made  to  the  mort- 
gagee of  an  heir  or  devisee,  or  to  an  assignee 
as  security,  who  is  not  a  grantee  of  the  heir 
or  devisee.  The  decree  must  name  the  per- 
sons entitled  under  the  will,  or  by  succes- 
sion, or  their  grantees.  (Estate  of  Crooks, 
125  Cal.  459.) 

136.  The  mortgagee  has  a  right  to  be 
heard  where  his  interests  are  affected  by 
the  decree  of  distribution;  but  no  interven- 
tion should  be  allowed  on  his  part,  unless 
sustained  by  some  pleading  or  statement  as 
to  the  grounds  on  which  he  claims  the  right 


to  be  heard.    (Estate  of  Crooks,  125  Cal.  459.) 

137.  A  decree  of  distribution  of  the  estate 
of  a  deceased  person,  distributing  the  whole 
of  the  residue  of  the  estate  in  fee  to  the 
widow,  unappealed  from,  is  conclusive  upon 
the  question  that  upon  his  death  she  was 
the  owner  of  the  whole  of  his  estate;  and 
the  sale  under  execution  of  the  interest  of  a 
son  under  a  will  purporting  to  give  a  life  es- 
tate to  the  widow  while  remaining  such,  and 
the  residue  to  his  lawful  heirs  at  her  death, 
and  the  deed  thereof  to  the  purchaser  at 
such  sale,  pending  administration,  conveyed 
no  title  to  the  purchaser.  (McKenzle  v. 
Budd,  125  Cal.  600.) 

5.  Validity  and  Conclusiveness  of  Decrees; 

Appeal. 

Distribution  of  entire  estate  to  one  heir  by 
mistake,  who  cannot  enforce  trust.  See 
Trusts  and  Trustees,  73. 

Distribution  through  mistake  of  all  prop- 
erty to  one  heir,  trust,  what  creates.  See 
Trusts  and  Trustees,  6. 

Decree  of  distribution  is  conclusive  as  to 
validity  of  trust.  See  Trusts  and  Trustees, 
17. 

Action  to  set  aside  decree  of  distribution, 
when  barred.  See  Statute  of  Limitations, 
45. 

Obedience  of  executor  to  decree  of  distri- 
bution may  be  enforced  by  contempt  pro- 
ceedings.   See  Appeals,  11. 

Erroneous  decree  of  distribution  may  be 
color  of  title.    See  Adverse  Possession,  4,  5. 

Decree  in  rem  in  administration  of  estate, 
to  what  extent  conclusive.  See  Executors 
and  Administrators,  9. 

Attorney  for  public  administrator  may  ap- 
pear for  husband  on  distribution.  See  Hus- 
band and  Wife,  32. 

Decree  of  distribution  concludes  right  of 
widow  in  the  community  if  not  appealed 
from.    See  ante,  111. 

138.  The  distribution  of  the  estate  of  a 
deceased  person  is  a  proceeding  in  rem,  and 
the  action  of  the  court  in  making  the  distri- 
bution binds  the  whole  world,  subject  only 
to  be  reversed,  set  aside,  or  modified  upon 
appeal;  and  a  decree  distributing  the  estate 
to  trustees  named  in  the  will  of  the  de- 
cedent, which  has  become  final  by  failure 
to  appeal  therefrom,  though  erroneous,  is  a 
conclusive  adjudication  of  the  validity  of 
the  trust,  and  cannot  be  collaterally  assailed 
by  the  heirs,  legatees,  or  devisees,  or  their 
representatives,  in  an  action  brought  by  the 
trustees  against  them  to  have  it  adjudged 
that  plaintiffs  are  the  owners  as  trustees  of 
the  estate  devised  in  trust  to  them,  and  that 
defendants  have  no  estate  in  the  premises 
except  as  beneficiaries  of  the  trust.  (Crew 
v.  Pratt,  119  Cal.  139.) 

139.  The  distribution  of  the  estate  of  a  de- 
ceased person  is  a  proceeding  in  rem,  and 
every  person  who  may  assert  any  right  or 
interest  therein  is  required  tb  present  his 
claim  to  the  court  for  its  determination,  and 
the  action  of  the  court  in  making  the  dis- 
tribution binds  the  whole  world,  and  is 
equally    conclusive    upon   every    claimant. 
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whether  his  claim  is  presented,  or  whether 
he  fails  to  appear,  subject  only  to  be  re- 
versed, set  aside,  or  modified  upon  appeal, 
and  its  decree  cannot  be  collaterally  at- 
tacked for  any  error  committed  therein. 
(William  Hill  Co.  v.  Lawler,  116  Cal.  350.) 

140.  A  decree  of  distribution  of  property 
under  a  will  involves  a  judicial  construction 
thereof,  and,  if  not  appealed  from,  is  con- 
clusive as  to  the  effect  of  the  will,  the  pro- 
visions of  which  were  merged  in  the  decree, 
and  as  to  the  rights  of  all  heirs,  devisees, 
and  legatees  claiming  any  portion  of  the  es- 
tate, and  they  can  no  longer  contend  for  any 
different  construction  of  the  will  from  that 
imported  by  the  terms  of  the  decree.  (Jew- 
ell v.  Pierce,  120  Cal.  79.) 

141.  Jurisdiction  of  the  subject  matter  in- 
cludes power  to  pronounce  the  resulting 
judgment  over  which  the  jurisdiction  ex- 
tends, and  to  decide  wrong,  as  well  as  to 
decide  right,  so  far  as  the  validity  of  its 
judgment  is  concerned,  as  against  a  collat- 
eral attack;  and  a  court  having  jurisdiction 
over  the  subject  matter  of  the  distribution 
of  the  estate  of  a  deceased  person,  and  to 
determine  to  whom,  and  in  what  proportion 
it  shall  be  distributed,  has  power  erroneous- 
ly to  select  the  trustees  named  in  the  will  as 
distributees  of  the  trust,  and  incidentally  to 
determine  the  validity  of  the  trust,  and  the 
lawfulness  of  the  right  of  the  trustees  to 
take  under  the  will,  and  its  determination, 
though  erroneous,  can  only  be  corrected 
upon  appeal,  and  is  not  open  to  collateral 
attack.    (Crew  v.  Pratt,  119  Cal.  139.) 

142.  The  failure  to  name  the  persons  and 
proportions  in  which  an  estate  is  distributed 
to  the  heirs  of  the  testator  does  not  render 
the  decree  void  or  subject  to  collateral  at- 
tack; and  where,  at  the  time  of  the  entry  of 
the  decree  of  distribution,  the  event  upon 
which  the  estate  of  the  heirs  was  limited  to 
take  effect  was  uncertain  and  contingent, 
and  might  never  happen,  and  it  was  impossi- 
ble for  the  court  to  ascertain  the  individuals 
who  would  constitute  the  heirs  upon  the 
happening  of  that  event,  the  principles  ap- 
plicable to  a  decree  of  immediate  distribu- 
tion to  persons  who  may  be  named  and  the 
proportion  to  which  each  may  be  entitled 
have  no  application.  (Jewell  v.  Pierce,  120 
Cal.  79.) 

143.  Where  the  estate  of  a  deceased  per- 
son is  distributed  to  the  trustees  appointed 
under  the  will,  the  decree  of  distribution  is 
an  adjudication  of  the  validity  of  the  trust, 
and  of  the  title  of  the  trustees  to  take  under 
the  will;  and  where  such  decree  has  become 
final  by  failure  to  appeal  therefrom,  the  title 
of  the  trustees  and  the  validity  of  the  trust 
cannot  be  assailed  upon  a  creditor's  bill 
filed  to  subject  to  execution  the  property  of 
a  beneficiary  of  the  trust,  to  whom  the  trus- 
tees were  to  pay  a  portion  of  the  income  of 
the  estate  during  his  life,  as  it  should  be  re- 
ceived by  them.  (Goldtree  v.  Allison,  119 
Cal.  344.) 

144.  The  decree  of  distribution,  when  final, 
becomes  the  measure  of  the  rights  of  all 
claimants  to  the  estate,  and  their  rights  are 


to  be  determined  by  the  terms  of  the  de- 
cree.   (Cunha  v.  Hughes,  122    Cal.  lli.) 

145.  A  decree  of  distribution  to  trustees 
named  in  the  will  is  a  judicial  construction 
of  the  will,  and  is  a  determination  of  the 
rights  of  all  parties'  interested  in  the  estate, 
and  Is  a  measure  of  their  rights,  and  the  will 
can  no  longer  be  considered  except  upon  a 
direct  appeal  from  the  decree,  and,  though 
erroneous,  if  it  is  unappealed  from,  the  de- 
cree is  conclusive  upon  all  persons  interested 
In  the  estate;  and  minor  beneficiaries  of  the 
trust,  whose  rights  were  limited  by  the  de- 
cree to  one-third  of  the  estate,  the  other  two- 
thirds  having  been  distributed  to  other  bene- 
ficiaries under  trusts,  the  validity  of  which 
was  determined  by  the  decree  of  distribution, 
cannot  attack  such  other  trusts  collaterally 
upon  a  settlement  of  the  accounts  of  the 
trustees,  upon  the  ground  that  they  were 
void  as  being  in  restraint  of  alienation,  and 
that  the  trustees  should  account  for  the 
whole  estate  for  the  benefit  of  the  minors. 
(Matter  of  Trescony,  119  Cal.  568.) 

146.  A  decree  of  distribution  to  trustees 
under  the  will  of  a  deceased  person,  unap- 
pealed from,  is  final  and  conclusive  as  to 
the  terms  of  the  trust  defined  therein,  and 
as  to  the  powers  and  duties  of  the  trustees 
in  regard  to  the  trust  property  distributed  to 
them,  which  are  to  be  measured  by  the  terms 
of  the  decree,  and  not  by  the  terms  of  the 
will,  which  is  superseded  5y  the  decree,  and 
cannot  be  resorted  to  as  evidence  to  impeach 
the  decree,  or  to  establish  powers  of  the 
trustees  not  conferred  by  the  decree;  and 
where  such  decree  distributed  certain  real 
estate  and  certain  mortgage  securities  to  the 
trustees  in  lieu  of  a  large  money  legacy  re- 
quired by  the  will  to  be  managed  by  the 
trustees  for  the  benefit  of  the  minor  children 
of  the  testator,  and  the  decree  declared  that 
the  property  so  distributed  to  them  was  "in 
trust  that  the  said  trustees  shall  manage 
the  said  property  and  pay  over  and  deliver 
one-half  of  said  property  so  distributed  to 
them,"  to  each  of  the  children  upon  their  re- 
spectively attaining  the  age  of  majority, 
the  trustees,  though  originally  empowered 
by  the  will  as  executors  to  sell  and  con- 
vey and  dispose  of  all  the  property  owned 
by  the  testator  without  any  order  of  court, 
have  no  power  to  sell  or  dispose  of  any  of 
the  property  distributed  to  them  by  the  de- 
cree In  trust,  except  as  directed  and  con- 
firmed by  order  of  a  court  of  competent  ju- 
risdiction. (Goad  v.  Montgomery,  119  CaT. 
552.) 

147.  A  court  having  jurisdiction  to  distrib- 
ute the  estate  of  a  deceased  person  has  power 
to  determine  what  distribution  shall  be  made 
under  its  decree  to  trustees  named  in  the 
will,  and  to  construe  the  will  of  the  testator, 
and  determine  his  intention  in  creating  a 
trust  thereunder,  and  to  distribute  the  estate 
to  the  trustees  in  accordance  with  its  own 
views  of  his  intention,  and  of  the  powers 
and  duties  of  the  trustees  appointed  there- 
under; and,  where  no  appeal  is  taken  from 
its  decree  by  the  trustees,  it  becomes  con- 
clusive upon  them,  and  they  can  no  longer 
contend    for  a  different    construction    from 
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that  which  is  imported  by  the  terms  of  the 
decree,  which  must  be  regarded  as  a  con- 
struction by  the  court  of  the  testator's  inten- 
tion, and  is  to  be  treated  as  if  he  had  created 
the  trust  in  the  terms  of  the  decree.  (Goad 
y.  Montgomery,  119  Cal.  552.) 

Appeal  from  decree  of.  distribution  sus- 
pends it  See  Executors  and  Administrators, 
70. 

Heirs  are  not  affected  by  decree  of  distri- 
bution and  are  not  entitled  to  reversal, 
when.    See  Wills,  55. 

Notice  of  appeal,  who  must  be  served  on 
appeals  in  probate  proceedings.  See  Ap- 
peals, V,  1,  b.' 

Distribution,  who  may  appeal  from  order 
of.    See  Appeals,  49,  50. 

Orders  relating  to  distribution,  what  ap- 
pealable.   See  Appeals,  19-21. 

Entry  of  decree  of  distribution,  what  con- 
stitutes.   See  Appeals,  55-57. 

6.  Restitution  of  Property  Distributed. 

Complaint  for  restitution  of  stock  distrib- 
uted on  reversal  of  decree  of  distribution. 
See  Replevin,  11. 

148.  Where  a  decree  of  distribution  made 
by  it  is  reversed  upon  appeal,  the  superior 
court  has  inherent  power  to  order  the  dis- 
tributee to  return  to  the  executors  the  prop- 
erty distributed;  and  such  order  cannot  be 
annulled  upon  certiorari,  upon  the  ground 
that  the  jurisdiction  of  the  superior  court 
over  probate  matters  is  special  and  limited. 
(Heydenfeldt  v.  Superior  Court,  117  Cal.  348.) 

149.  It  is  not  a  sufficient  defense  to  a  peti- 
tion of  the  executors  for  an  order  of  restitu- 
tion of  the  property  distributed  under  a  de- 
cree of  distribution  which  has  been  reversed 
upon  appeal,  that  the  distributee  is  the 
owner  of  the  property  involved  in  the  pro- 
ceeding, and  such  defense  may  be  properly 
stricken  out  as  sham  and  frivolous.  (Hey- 
denfeldt v.  Superior  Court,  117  Cal.  348.) 

150.  Where  the  estate  of  a  deceased  per- 
son has  been  administered  upon  and  finally 
distributed,  the  court  has  no  jurisdiction 
subsequently  to  make  an  ex  parte  order  re- 
quiring the  property  distributed  to  be  re- 
stored to  the  possession  of  the  administra- 
tor without  complaint  on  oath  or  petition  or 
citation  made  therefor,  and  disobedience  to 
such  order  cannot  be  punished  as  a  con- 
tempt, but  the  order  of  restoration,  and  an 
order  requiring  a  distributee  to  show  cause 
against  punishment  for  contempt  for  dis- 
obeying the  order  will  be  annulled  upon  cer- 
tiorari. (Iversen  v.  Superior  Court,  115  Cal. 
27.) 

IX.  Action  to  Set    Aside    Proceedings    for 

Fraud. 

151.  A  complaint  In  an  equitable  action 
brought  by  a  creditor  of  the  estate  of  a 
deceased  person,  after  the  final  settlement 
and  distribution  of  the  estate,  to  annul  all 
proceedings  in  the  matter  of  the  estate,  sub- 
sequent to  the  return  of  the  Inventory,  and 
to  compel  the  administratrix  to  allow  the 
plaintiff's  claim,  upon  the  ground  that  the 


estate  had  been  fraudulently  undervalued, 
and  that  the  notice  to  creditors  should  have 
been  published  for  ten  months,  instead' of 
four  months,  and  alleging  that  plaintiff  had 
no  actual  or  constructive  notice  of  such  un- 
dervaluation, or  of  the  proceedings  for  the 
settlement  of  said  estate,  but  not  alleging 
Ignorance  of  the  death  of  the  decedent,  nor 
of  the  appointment  of  the-  administratrix, 
nor  of  the  inventory  filed,  does  not  state  a 
cause  of  action;  but  the  plaintiff,  notwith- 
standing the  allegation  to  the  contrary,  is 
chargeable  with  constructive  notice  of  the 
proceedings,  and,  having  had  sufficient  means 
of  knowledge  of  the  alleged  undervaluation 
to  be  put  upon  inquiry,  is  chargeable  with 
Inexcusable  laches,  In  not  obtaining  relief,  if 
a  fraud  was  being  perpetrated,  before  the 
final  settlement  of  the  estate.  (Tynan  v. 
Kerns,  119  Cal.  447.) 

X.  Condemnation    of    Land  of   Estate  for 
Street,  Rights  and  Liability  on. 

152.  Upon  the  opening  of  a  street  by  a  city, 
and  the  award  of  damages  therefor  to  the 
estate  of  a  deceased  person,  a  deed  to  the 
city  by  the  administrator  of  the  land  of  the 
estate  taken  by  the  city  for  the  street,  exe- 
cuted without  an  order  of  court  authorizing 
it,  is  void.  (McKeeby  v.  Los  Angeles,  125 
Cal.  639.) 

153.  Where  the  damages  awarded  to  the 
estate  were  paid  to  the  administrator  and 
used  for  the  benefit  of  the  estate,  which  was 
settled  with  the  full  consent  of  the  sole  heir, 
after  knowledge  of  all  the  facts,  his  grantee, 
with  like  knowledge,  cannot  maintain  an 
action  to  recover  the  damages  a  second  time 
from  the  city.  (McKeeby  v.  Los  Angeles, 
125  Cal.  639.) 

154.  In  an  action  by  the  grantee  of  an 
heir  to  recover  damages  for  the  taking  of 
land  of  the  estate  by  the  city,  under  a  void 
deed  of  the  administrator,  the  title  to  the 
land,  or  the  right  of  the  city  to  retain  pos- 
session of  it  as  against  the  heir,  is  not  in- 
volved. (McKeeby  v.  Los  Angeles,  125  Cal. 
639.) 

155.  The  heir  having  consented  to  the  set- 
tlement of  the  estate  with  the  claim  for  dam- 
ages Included  therein  by  the  administrator 
to  his  knowledge  for  the  benefit  of  the  es- 
tate, took  the  estate  on  distribution  freed 
from  any  claim  against  the  city  on  account 
of  the  damage  to  the  land  taken  for  the 
street;  and  his  grantee  stands  in  his  shoes 
in  relation  thereto.  (McKeeby  v.  Los  An- 
geles, 125  Cal.  639.) 

156.  The  taking  of  possession  of  the  street 
by  the  city  and  the  payment  of  the  dam- 
ages, under  a  mistake  of  law  as  to  the  unau- 
thorized deed  of  the  administrator,  has  no 
other  effect  upon  the  claim  for  damages  than 
if  the  city  had  taken  possession  by  trespass, 
without  the  knowledge  or  consent  of  the  ad- 
ministrator; and  the  claim  for  damages  be- 
ing an  asset  of  the  estate  it  was  the  duty  of 
the  administrator  to  collect  the  damages  for 
its  benefit.  (McKeeby  v.  Los  Angeles,  125 
Cal.  639.) 
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157.  The  statutes  relating  to  sales  of  land 
by  an  administrator,  compliance  with  which 
is  essential  to  a  valid  sale,  have  no  applica- 
tion to  claims  for  damages  accruing  to  the 
estate  by  reason  of  acts  of  trespass  npon  the 
land.  (McKeeby  v.  Los  Angeles,  125  Gal. 
639.) 

ESTOPPEL. 

I.  Of   State   or   City;   of   One   Receiving 
Possession  from  Another. 
II.  Equitable  Estoppel  or  Estoppel  by  Acts 

in  Pais. 
III.  Purchase  from  Estopped  Owner. 

Ward  not  estopped  by  acts  of  guardian, 
when.    See  Guardian  and  Ward,  11. 

Bank,  estoppel  of,  by  acts  of  its  cashier. 
See  Banks  and  Banking,  7  et  seq. 

Principal,  estoppel  of,  by  acts  of  agent. 
See  Pledges,  15. 

Substituted  party,  estoppel  of.  See  Receiv- 
ers, 2. 

Judgments,  estoppel  from.  See  Judgments, 
VII. 

Corporation,  estoppel  of.  See  Corporations, 
VII,  2. 

After-acquired  title  does  not  pass  by  deed 
of  son  pending  administration.  See  Estates 
of  Deceased  Persons,  117. 

Respondent,  estoppel  of.  See  Appeals, 
IX,  7. 

One  is  not  bound  to  plead  an  estoppel, 
when.    See  Agency,  67. 

I.  Of  State  or  City;  of  One  Receiving  Pos- 
session from  Another. 

State  is  not  estopped  by  acts  or  contracts 
of  officer.    See  Offices  and  Officers,  6. 

1.  The  state  Is  not  estopped  from  ques- 
tioning the  validity  of  the  incorporation  of  a 
reclamation  district,  by  reason  of  inaction 
upon  its  part  for  many  years,  during  which 
defendants  have  expended  large  sums  of 
money  in  reclaiming  the  land  embraced 
therein,  and  have  enjoyed  the  fruits  of  their 
labors.  (People  v.  Reclamation  Dist.  No. 
136,  121  Cal.  522.) 

City,  estoppel  of.  See  Municipal  Corpora- 
tions, VII. 

City  is  not  estopped  by  consent  decree. 
See  Statute  of  Limitations,  6. 

City  not  estopped  to  deny  validity  of  con- 
tract, when.  See  Municipal  Corporations, 
10. 

City,  estoppel  of,  by  permitting  expendi- 
ture of  large  sums.  See  Water  Companies, 
2. 

2.  The  estoppel  of  one  who  has  received 
the  possession  of  property  from  another  to 
deny  the  title  of  the  person  from  whom  he 
received  it,  terminates  when  possession  is 
yielded  upon  demand  of  the  true  owner, 
which  the  possessor  could  not  legally  resist. 
(Jeffers  v.  Easton,  Eldridge  &  Co.,  113  Cal. 
345.) 

Heir,  estoppel  of,  binds  his  grantee  with 
notice.  See  Estates  of  Deceased  Persons, 
15a 

Purchaser  under  execution,  estoppel  of. 
See  Executions,  11. 


II.  Equitable  Estoppel  or  Estoppel  by  Acts 

in  Pais. 

State  not  estopped,  by  what  acts.  See 
ante,  1. 

3.  A  defendant  should  not  be  heard  to 
complain  of  error,  the  injurious  effects  of 
which  he  has  suffered,  if  at  all,  only  by  rea- 
son of  his  acquiescence  in  or  failure  to  avoid 
It,  when  he  had  the  means  and  opportunity 
to  do  so.    (People  v.  Winthrop,  118  Cal.  85.) 

4.  An  estoppel  in  pais  addresses  itself  to 
equity,  and  is  to  be  distinguished  from  rati- 
fication, which  is  a  question  of  legal  cogniz- 
ance; and  it  is  only  where  the  acts  fall  short 
of  a  legal  ratification  that  the  necessity  ex- 
ists of  invoking  the  doctrine  of  estoppel. 
(Blood  v.  La  Serena  L.  &  W.  Co.,  113  Cal. 
221.) 

5.  The  vital  principle  of  equitable  estoppel 
is,  that  he  who  by  his  language  or  conduct 
leads  another  to  do  what  he  would  not  oth- 
erwise have  done,  shall  not  subject  such  per- 
son to  loss  or  injury  by  disappointing  the 
expectations  upon  which  he  acted;  and  when 
a  person  tacitly  encourages  an  act  to  be 
done,  he  cannot  afterward  exercise  his  legal 
right  in  opposition  to  such  consent,  if  his 
conduct  or  acts  of  encouragement  induced 
the  party  to  change  his  position,  so  that  he 
will  be  pecuniarily  prejudiced  by  the  asser- 
tion of  an  adversary  claim.  (Carpy  v.  Dow- 
dell,  115  Cal.  677.) 

6.  It  is  an  essential  element  of  estoppel  by 
conduct  that  the  party  claiming  the  estoppel 
should  have  relied  upon  the  conduct  of  the 
other,  and  was  induced  by  it  to  do  some- 
thing which  he  otherwise  would  not  have 
done.  (First  Nat.  Bank  of  Los  Angeles  v. 
Maxwell,  123  Cal.  360.) 

7.  An  equitable  estoppel  does  not  rest  upon 
a  consideration  moving  to  the  party  es- 
topped; but  where  a  bank  is  to  receive  all 
the  money  due  to  it  by  the  terms  of  a  chattel 
mortgage  from  the  purchaser  of  the  mort- 
gaged property,  instead  of  relying  upon  a 
forced  sale,  there  is  a  sufficient  considera- 
tion moving  to  It  to  support  its  agreement 
that  the  purchase  shall  be  made,  and  to 
estop  it  from  repudiating  the  purchase. 
(Carpy  v.  Dowdell,  115  Cal.  677.) 

8.  Where  wine  stored  in  cellars  was  mort- 
gaged by  the  owner  to  a  bank,  and,  with  the 
approval  and  consent  of  the  cashier  of  the 
bank,  according  to  the  usual  custom  of  the 
bank,  a  sale  of  the  wine  was  negotiated  to  a 
responsible  purchaser,  who  agreed  to  pay 
the  price  of  the  wine  to  the  bank  on  account 
of  the  mortgagor,  the  bank  is  estopped  to 
maintain  foreclosure  proceedings  to  prevent 
the  delivery  of  the  wine  to  the  purchaser  pur- 
suant to  the  contract  which  it  had  consented 
to  and  induced  the  parties  to  make;  and  its 
assignee  taking  after  maturity  of  the  notes, 
with  knowledge  of  the  facts,  is  subject  to  the 
same  estoppel,  and  cannot  legally,  by  means 
of  a  receiver  and  injunction  in  a  foreclosure 
suit,  stop  the  removal  and  delivery  of  the 
wine  to  the  purchaser.  (Carpy  v.  Dowdell, 
115  Cal.  677.) 

0.  Where  the  administrator,  who  petitioned 
for  the  sale,  had  title  to  the  land,  but  as- 
serted in  the  probate  proceedings  that  the 
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title  to  the  land  was  In  his  deceased  wife, 
and,  after  procuring  the  sale  thereof,  re- 
ceived the  purchase  money  and  applied  it  to 
the  payment  of  a  valid  lien  thereon,  for 
which  he  was  personally  liable,  and  to  the 
payment  of  the  funeral  expenses  and  costs  of 
administration  which  he  had  incurred,  and 
conveyed  the  property  to  the  purchaser,  and 
put  him  in  possession,  he  is  estopped  to  ques- 
tion the  title  of  the  purchaser,  while  retain- 
ing the  purchase  money,  even  though  the 
proceedings  for  the  sale  may  have  been  void 
for  want  of  jurisdiction.  (Ions  v.  Harbison, 
112  Cal.  260.) 

10.  Where  no  estoppel  was  pleaded  by  the 
defendant,  nor  any  issue  of  fact  of  that  char- 
acter submitted  to  the  jury,  mere  evidence 
concerning  the  receipt  by  the  plaintiff  and 
his  assignors  of  the  accounts  rendered  to 
them  by  the  defendant,  and  of  their  receipt 
of  the  proceeds  of  sales  as  shown  by  the  ac- 
count cannot  be  said,  as  matter  of  law,  to 
estop  them  from  recovering  any  damages 
sustained  by  reason  of  the  defendant's  negli- 
gence. (Pugh  v.  Porter  Bros.  Co.,  118  Cal. 
628.) 

11.  Assuming  that  an  estoppel  in  pais 
must  be  pleaded,  it  is  sufficient  if  the  facts 
upon  which  the  estoppel  rests  be  pleaded  so 
that  the  opposite  party  may  know  its  nature; 
and  if  there  be  any  defect  in  the  pleading  of 
the  facts,  it  is  waived,  where  no  objection 
is  taken  at  the  trial  to  evidence  of  all  the 
requisite  facts  to  constitute  the  estoppel  on 
the  score  of  defective  pleading.  (Carpy  v. 
Dowdell,  115  Cal.  677.) 

What  facts  do  not  create.  See  Mexican 
Lands,  5. 

Equity  does  not  favor  estoppels.  See 
Trusts  and  Trustees,  30. 

Equitable,  doctrine  of  election  is  extension 
of  doctrine.    See  Election,  3. 

Mistake  in  election  of  remedy  no  estoppel 
from.    See  Election,  1. 

Corporation  is  estopped  to  show  Its  records 
are  false,  when.    See  Corporations,  116. 

Acting  under  contract,  estoppel  from.  See 
Watercourses,  33. 

Proof  of  claim  no  estoppel  to  appeal  from 
adjudication  of  bankruptcy.  See  Appeals, 
44. 

Accepting  benefits  as  an  estoppel.  See 
Partnership,  43. 

Rendition  of  account,  estoppel  from  si- 
lence.   See  Accounts,  8. 

Acquiescence,  effect  of.  See  Boundaries,  8. 

What  acts  amount  to  acquiescence.  See 
Insurance,  65. 

Permitting  title  to  remain  in  another  does 
not  create  estoppel.  See  Trusts  and  Trustees, 
30. 

Party  authorizing  outlay,  estoppel  of.  See 
Executors  and  Administrators,  44. 

Executor  selling  property  and  permitting 
improvements  to  be  made,  estoppel  of.  See 
Estates  of  Deceased  Persons,  82. 

Creditor  not  estopped  to  attack  fraudulent 
conveyance,  by  what  acts.  See  Fraudulent 
Conveyances,  19,  20. 

To  deny  findings  are  within  issues,  from 
proceeding  to  trial.    See  Appeals,  357. 


Executor  is  not  estopped  to  withdraw  his 
renunciation.  See  Executors  and  Adminis- 
trators, 13. 

Nomination  of  administrator,  widow  not 
estopped  to  revoke,  when.  See  Executors 
and  Administrators,  4. 

To  claim  money  was  not  used  in  a  pur- 
chase, but  was  a  loan.  See  Trusts  and  Trus- 
tees, 35. 

Vendor,  estoppel  of,  by  surveying  and  sell- 
ing lots.    See  Dedication,  12. 

Bank,  estoppel  of,  to  deny  ownership  of  de- 
positor.   See  Banks  and  Banking,  14. 

National  bank,  estoppel  of  one  dealing 
with,  to  deny  corporate  existence  and 
power.    See  Trust  Deeds,  9. 

Failure  to  reply  to  statement  of  counsel  in 
argument  is  not  an  estoppel.  See  Attorney 
and  Client,  37. 

Delivery  of  property  by  mistake,  no  estop- 
pel to  recovery  of,  when.  See  Bankruptcy 
and  Insolvency,  47. 

Receipt  of  dividends  by  bank  from  stock 
does  not  estop  it  to  deny  its  want  of  power 
to  purchase  it.    See  Banks  and  Banking,  46. 

Request  to  perform  certain  act  as  an  estop- 
pel.   See  Mortgages,  52. 

Failure  to  defend  suit  as  an  estoppel.  See 
Mortgages,  96. 

Vendor  not  estopped  from  denying  exist- 
ence of  interest  sold,  when.  See  Restraint 
of  Trade,  5. 

Stipulation,  estoppel  from.  See  Stipula- 
tions, 3. 

Waiver  of  franchise,  estoppel.  See  Fran- 
chises, 5. 

Estoppel  in  pais  may  be  shown  without 
pleading  by  way  of  rebuttal.  See  Corpora- 
tions, 78. 

III.  Purchase  from  Estopped  Owner. 

Assignee  of  notes  after  maturity  takes 
subject  to  same  estoppels  as  assignor.  See 
ante,  8. 

12.  A  plaintiff  who  purchased  the  title  of 
an  owner  who  is  estopped  to  claim  title  as 
against  the  defendant,  with  knowledge  of 
the  facts  upon  which  the  estoppel  is  based, 
is  in  no  better  situation  than  his  grantor, 
and  is  bound  by  the  estoppel.  (Ions  v.  Har- 
bison, 112  Cal.  260.) 

EUREKA. 

Judicial  notice  that  it  is  an  incorporated 
city.    See  Judicial  Notice,  4. 

Harbor  commissioners  of.  See  Harbor 
Commissioners,  9  et  seq. 

Harbor  master  of.  See  Harbor  Commis- 
sioners, 9  et  seq. 

The  approval  of  the  new  freeholder's  char- 
ter of  the  city  of  Eureka,  February  8,  1895, 
which  suspended  the  charter  of  1874,  and 
abolished  the  office  of  city  marshal,  without 
making  any  provision  therein  for  any  officer 
of  the  city  to  perform  the  duties  of  harbor 
master,  did  not  abolish  the  latter  office,  nor 
operate  to  repeal  sections  2570  and  2572  of 
the  Political  Code,  so  far  as  they  relate  to 
the  office  of  harbor  master,  but  only  oper- 
ated to  repeal  them  so  far  as  they  relate  to 


EVASIONS—EVIDENCE,  I. 


289 


the  duties  of  the  marshal.    (Quigg  v.  Evans, 
121  Gal.  546.) 

EVASIONS. 

Denial  of   nonpayment   is  evasive,  when. 
8ee  Mortgages,  109. 

EVICTION. 

8ee  Forcible  Entry  and  Unlawful  Detainer. 

Tenant,   eviction   of.    See   Landlord    and 
Tenant,  VII. 

EVIDENCE. 

I.  Best  and  Secondary  Evidence;  Fail- 
ure to  Produce  Evidence. 

II.  Documentary  Evidence. 

1.  Account-books     or      Summaries 

from. 

2.  Entries  in  Family  Bible. 

3.  Pleadings. 

4.  Tax  Statements;  Deeds;  Maps  or 

Surveys. 

5.  Judgment-roll  of  Another  County; 

Miscellaneous. 

III.  Photographs;     Evidence    of    Experi- 

ments. 

IV.  Expert  and  Opinion  Evidence. 

V.  Declarations,    Admissions,    and  Con- 
versations. 

1.  Declarations. 

2.  Admissions. 

3.  Conversations;      Statements      in 

Presence  or  Absence  of  Party. 

VI.  Parol  Evidence  to  Contradict,  Add  to, 
Vary  or  Explain  Written  Instru- 
ments. 

VII.  Hearsay. 

VIIL  Relevancy,    Materiality,   and    Compe- 
tency. 

IX.  Practice  in  Relation  to  Evidence. 

1.  Offer  of  Evidence;   Offer  for  Par- 

ticular Purpose;    Withdrawing 
Witness  to  Connect  Testimony. 

2.  Rebuttal. 

3.  Objections  to;    Rulings  on;    Re- 

marks of  Court  in  Ruling. 

4.  Striking  Out  of  Evidence;  With- 

drawal of. 

5.  Error  in  Admitting  or  Rejecting, 

When    Immaterial     and    How 
Cured. 

6.  Agreement  to  Abide  by  Evidence 

in  Another  Suit. 

7.  Other  Questions  Relating  to. 

X.  Weight  and  Sufficiency  of;  Burden  of 
Proof. 

In  particular  actions.    See  Particular  Title. 

Particular    crimes,    evidence.    See    Crim- 
inal Law,  XI. 

Witnesses.    See  Witnesses. 

Judicial  notice.    See  Judicial  Notice. 

Privileged    communications.      See    Privi- 
leged Communications. 

Variance.    See  Variance. 

Newly  discovered.    See  New  Trial,  III,  7. 

Cumulative,  new   trial.    See   New    Trial, 
HI,  7. 
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Instructions  on  the  evidence.  See  Instruc- 
tions, IV. 

Equitable  title  not  pleaded  cannot  be  con- 
sidered.   See  Quieting  Title,  9. 

Reference  to  testimony  In  another  action. 
See  Railroads,  71. 

Conflict  of,  what  raises.  See  Streets,  9; 
Venue.  18. 

Rulings  on,  how  presented  for  review.  See 
Appeals,  VII,  2. 

Presumptions  on  appeal  as  to.  See  Ap- 
peals, XI,  14,  d. 

Question  relating  to  evidence  first  raised 
on  appeal.    See  Appeals,  XI,  11,  b. 

Review  of  evidence  on  appeal.  See  Ap- 
peals, XI.  12. 

I.  Best  and  Secondary  Evidence;  Failure  to 
Produce  Evidence. 

Best  evidence,  what  is,  in  proving  ac- 
counts.   See  Accounts,  5. 

Oral  testimony  is  primary  evidence,  al- 
though books  of  account  exist,  when.  See 
Accounts,  5. 

Secondary  evidence  of  written  Instrument 
not  produced  on  notice.  See  Criminal  Law, 
219. 

Authenticated  copy  of  record  is  sufficient 
proof  of  delivery  of  deed.    See  Deeds,  13. 

Failure  to  produce  evidence,  effect  of.  See 
Bankruptcy  and  Insolvency,  46. 

Failure  of  defendant  to  offer  proof  justi- 
fies unfavorable  Inferences,  when.  See 
post,  109. 

1.  The  admission  of  parol  evidence  of  the 
contents  of  letters,  without  first  laying  a 
foundation  by  proof  of  their  loss,  is  error. 
(Byrne  v.  Byrne,  113  Cal.  294.) 

2.  The  oral  evidence  of  a  notary  as  to  the 
acknowledgment  of  the  deed  executed  to 
the  wife,  and  as  to  its  character,  as  having 
been  a  quitclaim  deed,  is  not  the  best  evi- 
dence, and  cannot  be  admitted  as  secondary 
evidence  without  proof  of  the  delivery  and 
loss  of  the  deed;  and  where  no  such  proof 
was  supplied,  it  was  error  to  refuse  to  strike 
out  the  evidence  given  by  the  notary. 
(Lewis  v.  Burns,  122  Cal.  358.) 

3.  An  instruction  based  upon  the  mere  non- 
production  of  witnesses  by  the  defendant  to 
corroborate  his  testimony  that  the  forged 
check  was  won  at  gaming,  that  "where 
weaker  evidence  is  produced  when  In  the 
power  of  the  party  to  produce  higher,  it  is 
presumed  that  the  higher  evidence  would  be 
adverse  if  produced,"  Is  erroneous  In  substi- 
tuting the  word  "weaker"  for  the  word  "in- 
ferior" used  in  section  1963,  subdivision  6  of 
the  Code  of  Civil  Procedure;  and  also  as  be- 
ing inapplicable  to  the  facts,  and  implying 
that  other  witnesses  engaged  in  the  gaming 
would  be  higher  and  stronger  evidence  than 
that  of  the  defendant  (People  v.  Dole,  122 
Cal.  486.) 

4.  Where  the  books  of  the  deceased  were 
last  seen  in  the  possession  of  the  executor, 
and  he  failed  to  produce  them  upon  the  order 
of  the  court,  and  it  appeared  that  they  could 
not  be  found,  the  objection  of  the  executor 
as  respondent,  upon  appeal  of  the  plaintiff 
from  a  judgment  of  nonsuit,  that  error  oc- 
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curring  at  the  trial  must  be  presumed  harm- 
less, because  nonpayment  of  the  claim  dur- 
ing the  lifetime  of  the  deceased  was  not 
proved,  will  not  be  entertained,  in  the  ab- 
sence of  explanation  under  oath  by  the  de- 
fendant as  to  why  the  books  were  not  pro- 
duced In  compliance  with  the  order  of  the 
court.  (Cowdery  v.  McChesney,  124  Cal. 
363.) 

II.  Documentary  Evidence. 

1.  Account-books  or  Summaries  from. 

Failure  to  produce  books  on  order  of 
court.    See  ante,  4. 

Trade  books,  admissibility  of,  to  show 
title.    See  Replevin,  16,  17. 

Entries  In  custom-house  books  are  not  evi- 
dence of  ownership,  when.    See  Shipping,  1. 

Book  of  account  kept  by  president  admissi- 
ble in  action  for  salary.  See  Corporations, 
98. 

Books  of  account,  admission  of,  when  not 
prejudicial.    See  Corporations,  99. 

Books  of  account  of  deceased,  admissibil- 
ity of.    See  Witnesses,  4. 

Statement  of  account,  admissibility  of. 
See  Banks  and  Banking,  18. 

5.  Books  of  account  showing  the  condition 
of  accounts  between  the  attachment  debtor 
and  the  plaintiff  in  the  business  of  conduct- 
ing a  ranch  belonging  to  the  plaintiff,  on 
which  the  livestock  attached  had  been  kept, 
are  admissible  in  evidence  on  behalf  of  the 
plaintiff,  there  being  proof  that  the  books 
were  kept  under  the  direction  of  the  debtor 
and  delivered  by  him  to  the  plaintiff.  (Ban- 
ning v.  Marleau,  121  Cal.  240.) 

6.  A  poker-book,  kept  by  the  clerk  of  a 
cigar  store,  containing  entries  of  losses  by 
the  keeper  of  the  store,  to  other  players  at 
games  of  poker  conducted  in  the  rear  rooms 
of  the  store  is  not  admissible  in  evidence  as 
a  tradesman's  book  of  original  entry;  and  its 
contents,  being  merely  declarations  in  the  in- 
terest of  the  keeper  of  the  store,  having  the 
effect,  if  admissible,  to  enable  him  to  avoid 
the  payment  of  debts  for  such  losses,  cannot 
be  proved  in  his  favor,  or  in  favor  of  his  ad- 
ministrator, in  an  action  upon  such  debts,  if 
properly  objected  to;  nor  can  hearsay  evi- 
dence be  given,  if  properly  objected  to,  of  his 
oral  declarations  that  he  was  owing  money 
for  poker  debts  to  the  plaintiff  and  his  as- 
signors.   (Frank  v.  Pennie,  117  Cal.  254.) 

7.  Where  a  manager  had  pledged  stock  to 
the  corporation  to  secure  the  payment  of  any 
sums  for  which  he  might  be  found  liable  to 
the  corporation  as  its  agent  or  employee,  in 
an  action  to  foreclose  the  lien  of  such  pledge 
and  for  an  accounting  of  his  liabilities  to  the 
corporation,  the  books  of  the  corporation, 
containing  the  accounts  of  its  business  trans- 
actions, kept  under  his  immediate  care  and 
supervision  and  for  the  accurate  keeping  of 
which  he  was  liable  under  his  contract  of 
employment,  and  which  were  also  the  ac- 
counts of  the  manager  as  agent  of  the  cor- 
poration, and  which  were  in  effect  his  dec- 
larations and  statements  of  the  business 
transactions  of  the  corporation  through  his 
bookkeeper,  over  whom  he  exercised  super- 


vision and  control,  were  admissible  against 
him  to  show  that  the  books  were  not  correct- 
ly kept,  and  for  the  purpose  of  supplement- 
ing them  by  proof  of  false  entries  and  defal- 
cations. (San  Pedro  Lumber  Co.  v.  Rey- 
nolds, 121  Cal.  74.) 

8.  Schedules  presented  by  an  expert  book 
accountant  In  connection  with  his  testimony 
that  they  were  a  correct  summarization  of 
what  the  books  showed,  from  which  ap- 
peared shortages  and  defalcations  to  the 
amount  sued  for,  are  admissible,  subject  to 
cross-examination  as  to  the  items  composing 
the  schedules,  and  to  Judicial  examination 
as  to  their  accuracy.  (San  Pedro  Lumber 
Co.  v.  Reynolds,  121  Cal.  74.) 

9.  It  is  error  to  permit  the  cashier  of  a 
bank  to  state  what  the  books  showed  on  a 
certain  date,  where  he  has  no  personal 
knowledge  on  the  subject;  but  such  error  is 
without  prejudice  where  the  fact  thus 
proved  was  of  no  consequence.  (Ah  Tong  v. 
Earle  Fruit  Co.,  112  Cal.  679.) 


2.  Entries  in  Family  Bibles. 

10.  A  family  Bible  is  admissible  In  evi- 
dence upon  the  question  of  the  age  of  a 
child;  and  where  the  condition  of  the  entry 
of  birth  requires  explanation,  the  entry  and 
explanation  are  properly  submitted  to  the 
Jury,  and  will  not  be  considered  upon  appeal, 
especially  where  the  positive  testimony  of 
the  parents  as  to  the  age  of  the  child  Is  suffi- 
cient independently  of  the  family  record. 
(People  v.  Slater,  119  Cal.  620.) 

11.  Entries  made  in  the  family  Bible  are 
admissible  to  show  the  name  of  a  child  and 
the  date  of  its  birth,  and  the  admissibility  of 
the  book  does  not  depend  upon  proof  of 
handwriting  or  authorship  of  the  entries, 
but  upon  the  fact  that  they  are  to  be  taken 
as  assented  to  by  the  family  in  whose  cus- 
tody the  book  has  been;  and  it  is  admissible 
upon  mere  proof  that  it  is  the  family  Bible, 
and  such  proof  may  be  given  by  the  mother, 
notwithstanding  the  entries  are  In  the  Eng- 
lish language,  in  which  she  can  neither  read 
nor  write.    (People  v.  Ratz,  115  Cal.  132.) 

12.  Upon  the  trial  of  a  defendant  accused 
of  rape  in  having  had  sexual  Intercourse 
with  a  female  child  under  the  age  of  four- 
teen years,  where  the  mother  of  the  girl  is  in 
court,  and  has  testified  to  her  age,  an  entry 
made  by  the  mother  in  a  Bible  of  the  date 
of  the  girl's  birth  is  not  admissible  as  sub- 
stantive evidence  of  that  fact;  such  testi- 
mony is,  in  its  nature,  hearsay  evidence,  and 
subject  to  the  general  rule  by  which  that 
class  of  evidence  is  governed,  viz.,  that  the 
fact  sought  to  be  established  cannot  be  oth- 
erwise shown,  and  is  incompetent  to  estab- 
lish any  fact  which  is  susceptible  of  being 
proved  by  witnesses  who  speak  from  their 
own  knowledge.  (People  v.  Mayne,  118  Cal. 
516.) 

13.  Although  the  age  of  the  female  child 
was  involved  in  the  issue  to  be  tried,  that 
fact  did  not  constitute  it  a  case  of  pedigree 
in  which  her  age  could  be  proved  by  the 
written  declaration  of  a  third  person.  (Peo- 
ple v.  Mayne,  118  Cal.  516.) 
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14.  In  cases  of  pedigree  It  must  be  shown 
that  the  person  who  made  the  entry  is  dead 
before  the  evidence  will  be  admissible.  (Peo- 
ple v.  Mayne,  118  Gal.  516.) 

3.  Pleadings. 

Admissions  in  pleadings.    See  post,  II,  3. 

Admission  of  complaint  In  another  action, 
when  not  prejudicial  See  Executors  and 
Administrators,  54. 

Admitting  entire  complaint  where  part  ad- 
mitted.   See  post,  80. 

15.  An  original  answer  containing  an  ad- 
mission of  an  agency  to  execute  a  mortgage 
sought  to  be  foreclosed  by  the  plaintiff,  and 
disclosing  a  ratification  of  the  mortgage  by 
the  defendant,  is  superseded  by  an  amended 
answer  omitting  all  averments  on  the  sub- 
ject of  such  agency  and  ratification,  and  the 
superseded  answer  cannot  be  used  as  evi- 
dence in  the  cause  tending  to  show  such 
agency  or  ratification,  nor  can  its  declara- 
tions be  considered  by  the  court  (Ralphs  v. 
Hensler,  114  Gal.  106.) 

16.  The  fact  that  the  original  answer  is 
superseded  by  an  amended  answer  as  a 
pleading  furnishes  no  valid  ground  for  re- 
jecting proof  of  its  statements  for  purposes 
of  impeachment,  when  they  are  plainly  con- 
tradictory of  evidence  given  by  the  party 
who  verified  the  original  answer.  (Estate  of 
O'Connor,  118  Gal.  68.) 

17.  In  an  action  of  ejectment  brought  by  a 
mining  corporation  to  recover  a  mining 
claim,  where  the  plaintiff  offered  in  evi- 
dence, in  support  of  its  title,  an  averment  of 
the  answer  that,  at  a  time  specified,  title  to 
the  mining  ground  in  controversy  was  vested 
in  a  person  named,  and  that,  under  a  con- 
tract and  certain  mesne  conveyances,  the  le- 
gal title  thus  vested  passed  to  and  vested  in 
the  plaintiff,  only  so  much  of  the  answer  as 
is  explanatory  of  such  admission  or  may 
qualify  it,  is  proper  evidence  for  defendants, 
and  not  the  entire  answer,  and  where  defend- 
ants read  the  whole  remainder  of  the  an- 
swer, which  averred  a  legal  and  equitable 
title  in  the  defendants  at  the  beginning  of 
the  action,  such  averment  is  not  binding  upon 
the  plaintiff,  and  the  defendants  are  not  en- 
titled to  a  nonsuit  upon  the  ground  that 
plaintiff  offered  no  evidence  in  rebuttal  of 
the  alleged  title  of  the  defendants.  (Granite 
Gold  Min.  Co.  v.  Maglnness,  118  Cal.  131.) 

4.  Tax  Statements;  Deeds;  Maps  or  Surveys. 

Assessment  lists  as  evidence  of  character 
of  property.    See  Husband  and  Wife,  40. 

Block  book  of  assessor's  office  is  inadmis- 
sible on  question  of  boundary,  when.  See 
Boundaries,  15. 

18.  Though  a  statement  of  property  for 
taxation  rendered  to  the  assessor  Is  not  evi- 
dence of  the  value  of  the  property,  it  is  ad- 
missible as  evidence  of  what  property  was 
then  claimed  by  the  party  making  the  state- 
ment, and  an  objection  made  to  the  whole 
statement  as  incompetent,  irrelevant,  and 
immaterial  Is  properly  overruled,  the  objec- 
tion not  being  confined  to  the  value  placed 


on  the  property.  (Woolridge  v.  Boardman, 
115  Cal.  74.) 

10.  Where  a  first  deed  from  a  common 
grantor  of  appellants  and  respondents  was 
received  In  evidence  In  support  of  the  title 
of  respondents,  and  a  second  deed  from  the 
same  grantor,  which  was  subsequently  exe- 
cuted, and  which,  If  admitted,  would  be 
worthless,  and  could  not  change  the  aspects 
of  the  case,  there  being  no  evidence  to  show 
the  invalidity  of  the  first  deed,  was  excluded 
from  evidence  as  being  incompetent,  irrele- 
vant, and  Immaterial,  and  for  the  reason 
that  it  appeared  that  the  grantor  had  no  title 
at  Its  date,  he  having  before  that  parted  with 
his  title  under  the  first  deed,  such  exclusion 
is  not  prejudicial  or  reversible  error.  (Davis 
v.  Pacific  Imp.  Co.,  118  Cal.  45.) 

Admissibility  of  prior  deeds  containing  res- 
ervation to  prove  reservation  in  deed.  See 
post,  47. 

Recital  in  deed  of  wife  as  evidence.  See 
Husband  and  Wife,  50. 

Maps  not  admissible  to  prove  boundary, 
when.    See  Streets,  7. 

20.  An  old  survey  and  map  generally 
known,  and  referred  to  in  deeds  as  matter  of 
description,  are  admissible  in  evidence  in 
connection  with  the  deeds,  and  also  with  the 
testimony  of  witnesses  for  the  appellant  re- 
ferring thereto.  (Taylor  v.  McConlgle,  120 
Cal.  123.) 

21.  Where  plaintiff's  deed  referred  to  a 
map  for  description  and  not  to  a  record  of 
the  map,  and  the  map  referred  to,  when  of- 
fered in  evidence,  was  conceded  to  be  the 
genuine  original  map,  and  was  admitted 
without  objection,  a  subsequent  motion  to 
exclude  it  was  properly  denied.  (Olsen  v. 
Rogers,  120  Cal.  225.) 

Maps.    See  Criminal  Law,  XI,  16,  d,  O. 
Maps,   admissibility    of.    See  San    Fran- 
cisco, 23  et  seq. 


5.  Judgment-roll  of  Another  County;  Miscel- 
laneous. 

22.  An  original  judgment-roll  of  another 
county,  offered  to  impeach  a  witness,  is  not 
rendered  incompetent  by  reason  of  the  fact 
that  it  was  illegally  taken  from  the  clerk's 
office  of  such  county  without  an  order  of 
court  allowing  its  removal;  nor  does  its  com- 
petency as  evidence  in  any  way  depend  upon 
the  means  by  which  It  is  brought  to  the 
court  where  it  is  offered  in  evidence.  (People 
v.  Alden,"  113  Cal.  264.) 

Judgment  book  as  evidence  of  matters  de- 
cided.   See  Judgments,  I. 

Rentals  in  justice's  docket  unauthorized 
by  statute,  effect  of,  as  evidence.  See  Sum- 
mons, 0. 

Depositions.    See  Depositions. 

Depositions  and  evidence  in  other  actions, 
when  admissible.  See  Executors  and  Admin- 
istrators, 02. 

Unauthorized  certificate  of  county  clerk, 
effect  of.    See  Certificates. 

Letter  between  third  persons  is  inadmissi- 
ble.   See  Bills  and  Notes,  44. 

Letters,  admissibility  of.  See  Criminal 
Law,  XI,  16,  d,  I. 


292 


EVIDENCE,    III,    IV. 


Letters  from  third  person  are  not  admissi- 
ble.   See  Fraudulent  Conveyances,  27. 

Stipulation,  admission  of,  in  evidence, 
when  not  error.    See  Railroads,  48. 

Schedule  of  rates,  admissibility  of,  to 
show  value  of  services.    See  Agency,  23. 

Stipulation  as  evidence  against  party  sign- 
ing.   See  Marriage  and  Divorce,  76. 

Receipts,  admissibility  of.    See  Bailments, 

2   3. 
'  Recitals   in   declaration  of  homestead   as 
evidence.    See  Homesteads,  7. 

III.  Photographs;  Evidence  of  Experiments. 

Photographs.  See  Criminal  Law,  XI,  16, 
d,  O. 

23.  Where  a  photograph,  whether  of  per- 
sons, or  things,  or  places,  is  shown  to  be  a 
faithful  representation  of  what  it  purports 
to  reproduce,  it  is  admissible,  as  an  appro- 
priate aid  to  the  jury  in  applying  the  evi- 
dence; and  where  a  sister  of  the  deceased 
testified  that  a  photograph  of  the  deceased 
was  a  fair  representation  of  her  sister  at  the 
time  of  her  final  disappearance,  it  is  admis- 
sible, though  taken  two  or  more  years  before 
that  time.    (People  v.  Durrant,  116  Cal.  170.) 

24.  Like  any  other  diagrams,  the  value  of 
the  photographs  must  be  determined  by  the 
jury  from  all  the  evidence;  and  they  are  not 
inadmissible  hearsay  merely  because  the 
places  marked  were  pointed  out  by  witnesses 
if  they  testify  that  they  were  correctly  point- 
ed out,  and  the  correctness  of  the  marking 
is  proved.    (People  v.  Crandall,  125  Cal.  129.) 

25.  Evidence  of  experiments  is  admissible, 
in  proper  cases,  when  they  are  shown  to  have 
been  made  under  essentially  the  same  con- 
ditions as  those  which  existed  in  the  case  on 
trial;  otherwise  such  evidence  is  not  admissi- 
ble for  the  reason  that  its  tendency  is  to  mis- 
lead and  confuse  the  jury;  but  it  is  not  proper 
to  say  that  such  evidence  is  not  admissible 
on  any  ground,  nor  is  It  objectionable  merely 
because  remote  in  time,  or  because  not  a 
proper  subject  of  expert  or  opinion  evidence, 
or  because  not  impeaching  evidence,  or  as 
being  hearsay.  The  admission  or  rejection 
of  such  evidence  is  largely  within  the  dis- 
cretion of  the  court;  and  a  case  will  not  be 
reversed  for  an  abuse  of  discretion  by  the 
court  in  rejecting  such  evidence,  unless  the 
evidence  comes  clearly  within  the  priciples 
by  which  it  is  allowed.  (People  v.  Woon 
Luck  Wo,  120  Cal.  294.) 

26.  Experimental  evidence  in  corroboration 
or  disproof  depends  for  its  value  upon  the 
fact  that  the  experiment  was  made  when  the 
conditions  affecting  the  result  were  substan- 
tially identical;  but  this  identity  need  not 
extend  to  nor  be  shown  to  exist,  as  to  condi- 
tions which  have  had  no  casual  operation 
upon  the  result.  (County  of  Sonoma  v.  Sto- 
fen,  125  Cal.  32.) 

Experiments.    See  Criminal  Law,  XI,  16, 

d,  J. 

Experiments,  what  admissible,  on  question 
whether  robbery  committed.  See  Treasur- 
ers, 6. 


IV.  Expert  and  Opinion  Evidence. 

Expert  evidence  inadmissible  on  point  as 
to  number  of  men  required  to  run  a  car. 
See  Railroads,  67. 

Opinion  of  witness,  admission  of,  is  erro- 
neous, but  error  is  harmless,  when.  See  Ir- 
rigation Companies,  11. 

Question  of  competency  of  expert  cannot 
be  first  raised  on  appeal.    See  Appeals,  314. 

Opinion  of  witness  as  to  whether  a  car 
could  have  been  stopped.    See  Railroads,  70. 

Expert  evidence  of  hypnotist  as  to  state- 
ments of  defendant  while  hypnotized.  See 
Hypnotism. 

Opinion  of  witness  that  machine  is  dan- 
gerous is  inadmissible.  See  Master  and  Ser- 
vant, 23. 

Expert  testimony  that  defect  discoverable 
by  applying  tests  is  admissible.  See  Master 
and  Servant,  34. 

Opinion  of  witness  on  irrelevant  matter 
is  properly  stricken  out.  See  Master  and 
Servant,  35. 

Opinion  of  physician  as  to  cause  of  death. 
See  Criminal  Law,  432. 

Opinion  of  syrgeon  as  to  position  of  de- 
ceased.   See  Criminal  Law,  439. 

Expert  evidence  as  to  nature  of  wounds 
and  course  of  bullets.    See  Criminal  Law, 

X,  16,  d,   L. 

Opinion  of  architect  is  admissible,  when. 
See  Party- Walls,  3. 

Expert  testimony  as  to  means  of  removing 
handwriting,  when  admissible.  See  Criminal 
Law,  333. 

Handwriting,  evidence  as  to.  See  Crim- 
inal Law,  335,  336. 

Opinion  of  accomplice  that  one  did  not 
commit  forgery  is  Incompetent.  See  Crim- 
inal Law,  118. 

Hypothetical  question  on  cross-examina- 
tion'of  expert  on  matter  not  brought  out  in 
chief.    See  Witnesses,  20. 

Evidence  of  expert  as  to  value  on  rebuttal 
striking  out  of,  when  not  error.  See  Con- 
tracts, 55. 

Experts,  testimony  of,  is  not  conclusive. 
See  Architects,  2. 

Instruction  on  value  of  expert  testimony. 
See  Insanity,  12. 

Hypothetical  question.    See  Criminal  Law, 

XI.  16,  d,  L. 

Expert  testimony,  instructions  on.  See  In- 
sanity, III,  1. 

Cashier  without  knowledge  cannot  testify 
as  to  what  books  showed  on  a  certain  date. 
See  ante,  9. 

Summaries  of  expert  accountant  from 
books  of  account.    See  ante,  8. 

Witness  cannot  testify  as  to  meaning  of 
letter  whose  language  is  not  technical.  See 
post,  112. 

One  may  give  opinion  that  conversation 
was  within  hearing  distance.    See  post,  61. 

27.  A  witness  may  be  permitted  to  state 
the  grounds  of  an  opinion  to  which  he  has 
testified;  and  such  statement  is  not  objec- 
tionable as  being  necessarily  argumentative. 
(People  v.  Bird,  124  Cal.  32.) 

28.  The  mere  abstract  opinion  of  any  wit- 
ness, medical  or  of  any  other  profession,  it 
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not  of  any  importance;  but  the  opinions  of 
witnesses  must  be  brought  to  the  test  of 
facts,  that  the  court  or  jury  may  judge  what 
weight  the  opinion  is  entitled  to;  and  no 
court  is  justified  in  deciding  against  the  men- 
tal capacity  of  a  testator  upon  the  mere  opin- 
ion of  witnesses,  however  numerous  or  re- 
spectable.   (Estate  of  Redfleld,  116  Gal.  637.) 

29.  The  expert  evidence  of  medical  wit- 
nesses based  only  upon  the  inadmissible  dec- 
larations of  the  deceased  as  to  his  physical 
condition  and  symptoms,  have  no  basis,  and 
are  wholly  Inadmissible.  (Estate  of  James, 
124  Gal.  653.) 

30.  It  is  the  province  and  duty  of  the  Jury 
to  draw  the  inference  of  fact  from  the  evi- 
dence before  them,  under  the  rules  of  law 
stated  by  the  court,  being  assisted  but  not 
superseded  in  that  function  by  the  opinions 
of  experts;  and  it  is  equally  the  duty  of  the 
court  to  determine  whether  there  is  satis- 
factory evidence  to  justify  the  conclusion 
reached  by  the  jury.  (Estate  of  Redfleld, 
116  Gal.  637.) 

31.  The  question  whether  or  not  two  pieces 
of  cloth  were  of  the  same  texture  and  qual- 
ity is  a  proper  subject  for  the  expert  testi- 
mony of  persons  experienced  in  handling 
such  cloths.    (People  v.  Lovren,  119  Cal.  88.) 

32.  Whether  or  not  a  third  person  would 
have  seen  an  object  in  a  particular  situation, 
assumed  in  a  question  asked  a  witness,  is  not 
a  matter  that  can  be  determined  by  the  opin- 
ion of  the  witness.  (People  v.  Worden,  113 
Cal.  569.) 

33.  The  court  is  not  bound  to  accept  the 
opinion  of  an  expert  witness,  unless  satis- 
fled  that  it  is  based  upon  cogent  and  suffi- 
cient reasons;  and  where  conflicting  expert 
evidence  is  given  upon  both  sides,  its  deci- 
sion as  to  its  weight  and  value  is  as  conclu- 
sive as  in  any  other  case  of  conflicting  testi- 
mony, and  Is  not  subject  to  review  upon  ap- 
peal.    (Barker  v.  Gould,  122  Cal.  240.) 

34.  A  witness  sufficiently  shows  his  quali- 
fication to  give  expert  evidence  upon  the 
question  of  river  currents  by  showing  that 
his  profession  was  that  of  a  civil  engineer, 
and  that  he  has  had  eight  years'  experience 
iir  charge  of  the  government  snag  boat,  and 
had  observed  and  studied  the  currents  of  the 
river  at  similar  places,  and  that  he  knew  the 
locality  in  question,  and  had  frequently 
passed  it  at  a  lower  stage  of  water.  (Chico 
Bridge  Co.  v.  Sacramento  T.  Co.,  123  Cal. 
178.) 

35.  The  uncontradicted  evidence  of  a  wit- 
ness that  he  had  been  in  the  sheep  business 
for  twenty-six  years,  and  was  familiar  with 
sheep  husbandry,  is  sufficient  to  justify  the 
court  in  permitting  him  as  an  expert  to  tes- 
tify to  the  average  Increase  of  lambs  in  a 
flock  of  40,000  sheep  in  the  spring  of  the 
year.    (Estate  of  More,  121  Cal.  609.) 

36.  When  a  witness  had  testified  that  har- 
vester machines  destroyed  by  fire  were  un- 
salable, and  had  no  value  except  for  the  ma- 
terial that  was  in  them,  conceding  that  he 
might  properly  have  stated  his  reasons  for 
so  estimating  them  in  his  evidence  in  chief, 
it  is  not  reversible  error  to  exclude  such  rea- 
sons.   (Stockton    Combined   Harvester   etc. 


Works  v.  Glenn  Falls  Ins.  Co.,  121  Cal.  167.) 

37.  Where  pears  in  boxes,  called  forty- 
pound  boxes,  were  sold  upon  commission 
without  any  weighing,  or  any  agreement  that 
the  fruit  should  be  measured  by  the  nominal 
capacity  of  the  boxes,  in  an  action  upon  a 
guaranty  of  a  net  return  of  fifteen  dollars 
per  ton,  witnesses  engaged  in  the  business  of 
packing  fruit  may  testify  to  their  opinion 
that  the  boxes,  if  well  packed,  held  more 
than  forty  pounds  each.  (Ah  Tong  v.  Earle 
Fruit  Co.,  112  Cal.  679.) 

38.  Nonprofessional  witnesses,  though  not 
entitled  to  express  an  opinion  where  the  jury, 
or  the  court  acting  as  such,  are  equally  ca- 
pable with  the  witness  of  forming  an  opin- 
ion from  the  facts  stated,  are  allowed  to  ex- 
press opinions  based  on  facts  within  their 
personal  observation,  when  the  facts  cannot 
be  so  described  as  to  enable  another  to  draw 
an  intelligent  opinion  therefrom.  (Raymond 
v.  Glover,  122  Cal.  471.) 

39.  It  is  not  error  to  strike  out  answers  of 
a  witness  as  to  what  he  judged  from  what 
he  saw.    (People  v.  Elliott,  119  Cal.  593.) 

40.  It  is  not  necessary,  In  framing  a  hy- 
pothetical question  put  to  an  expert  for  his 
opinion,  to  include  a  statement  of  all  the  evi- 
dence in  the  case,  but  the  question  may  be 
framed  upon  any  theory  of  the  questioning 
party  which  can  be  deduced  from  the  evi- 
dence, and  the  statement  may  assume  any 
facts  within  the  limits  of  the  evidence 
upon  which  the  opinion  of  the  expert 
is  desired,'  and  may  omit  any  facts  not 
deemed  by  the  questioner  material  to  the  in- 
quiry; and  where  the  theory  of  the  prosecu- 
tion in  questioning  an  expert  witness  upon 
direct  examination  does  not  accord  with  the 
theory  of  the  defendant,  he  may,  upon  cross- 
examination,  put  hypothetical  questions  to 
the  witness  framed  upon  his  theory  of  the 
evidence,  and  take  his  opinion  thereon,  leav- 
ing to  the  jury  the  question  as  to  which  the- 
ory, if  either,  was  warranted  by  the  evi- 
dence.   (People  v.  Hill,  116  Cal.  562.) 

41.  Where  the  opinion  of  an  expert  is 
asked  upon  facts  not  detailed  in  a  hypothet- 
ical question  put  to  the  witness,  it  should  ap- 
pear that  the  witness  had  heard  the  testi- 
mony; but  the  objection  that  it  does  not  so 
appear  cannot  be  considered  upon  appeal  for 
the  first  time.  (Howland  v.  Oakland  Cons. 
St.  Ry.  Co.,  115  Cal.  487.) 

V.  Declarations,  Admissions  and  Conversa- 
tions. 

1.  Declarations. 

Declarations  of  trustee  cannot  add  to  terms 
of  express  trust.  See  Trusts  and  Trustees, 
25. 

Declarations  of  agent,  admissibility  of. 
See  Insurance,  45,  46. 

Declarations  of  agent,  admissibility  of. 
See  Agency,  5-7. 

Dying  declarations.  See  Criminal  Law, 
XI,  16,  d,  G. 

Declarations  of  agent.    See  Agency.  IV,  1. 

Declarations  of  manager  after  insolvency 
as  evidence  of  state  of  accounts.  See  Banks 
and  Banking,  38. 
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Declarations  or  statements  of  defendant, 
evidence  as  to.  See  Criminal  Law,  XI,  16, 
d,  G. 

Subsequent  declarations  of  vendor  are  in- 
admissible.   See  Lost  Instruments. 

Declarations  of  testator,  admissibility  of 
on  contest  of  will.    See  Wills,  36  et  seq. 

Declaration  by  defendant  subsequent  to 
killing  in  his  own  favor  is  not  part  of  res 
gestae.    See  Criminal  Law,  407. 

Declaration  of  husband  after  conveyance 
not  admissible  against  wife.  See  Fraudulent 
Conveyances,  23. 

Intention  of  husband  to  make  gift  to  wife 
may  be  proved  by  his  declarations.  See 
Gifts,  13. 

Declarations  in  presence  of  husband  as 
evidence.    See  Marriage  and  Divorce,  17. 

Declarations  of  common  grantor  not  com- 
municated are  inadmissible.  See  Boundar- 
ies. 14. 

Authority  of  attorney  cannot  be  estab- 
lished by  his  declarations.  See  Attorney  and 
Client,  35. 

Declarations  by  joint  defendant.  See  Li- 
bel, 9. 

Contradictory  declarations,  effect  of.  See 
Witnesses,  42. 

Res  gestae,  declarations  of  disqualified 
voter  is  no  part  of.    See  Elections,  34. 

Res  gestae,  dying  declarations,  admissibil- 
ity of.    See  Criminal  Law,  410. 

Hearsay  evidence  of  declarations  that  one 
was  owing  money  to  plaintiff  is  inadmissible. 
See  ante,  6. 

Expert  evidence  of  medical  witnesses 
based  only  on  inadmissible  declarations  are 
inadmissible.    See  ante,  29. 

42.  Testimony,  the  object  of  which  is  to 
prove  declarations  of  the  defendant  in  his 
own  favor,  is  not  admissible.  (People  v. 
Prather,  120  Cal.  660.) 

43.  Oral  declarations  of  the  grantors  of  the 
plaintiff  in  an  action  to  quiet  title  are  hear- 
say and  inadmissible  against  defendants 
who  do  not  claim  or  hold  title  under  the  par- 
ties who  made  the  declaration.  (Taylor  v. 
McConigle,  120  Cal.  123.) 

44.  Declarations  made  by  the  grantor  of 
the  defendants  while  he  was  in  possession  of 
the  land  upon  which  the  springs  were  situ- 
ated, relating  to  the  ownership  and  right  to 
the  use  of  the  water  from  the  springs,  and 
the  ditches  leading  therefrom,  are  admissible 
for  the  plaintiff  as  against  the  defendants. 
(Williams  y.  Harter,  121  Cal.  47.) 

45.  Declarations  of  an  owner  of  one  of  the 
adjoining  tracts,  under  whom  the  plaintiff 
claimed,  to  the  effect  that  the  agreed  loca- 
tion of  the  boundary  was  provisional  and 
subject  to  future  correction,  not  made  in  the 
presence  of  the  defendants,  or  of  their  pred- 
ecessors in  title,  and  not  being  against  in- 
terest, are  inadmissible  for  the  plaintiff. 
(Thaxter  v.  Inglis,  121  Cal.  593.) 

46.  The  declarations  of  the  vendor  made 
after  the  sale  and  delivery  of  the  animals, 
and  while  they  were  not  in  his  possession, 
and  not  uttered  in  the  presence  of  the  ven- 
dee, are  inadmissible  against  the  vendee. 
(Henderson  v.  Hart,  122  Cal.  332.) 


47.  Declarations  of  the  common  grantor  as 
to  his  rule  or  custom  in  making  reservations 
in  deeds  of  lands  are  not  competent;  and  It 
is  not  error  to  exclude  a  prior  deed  to  a  wit- 
ness containing  a  similar  reservation  to  those 
contained  in  the  deeds  to  the  parties  to  the 
injunction  suit.  (Taft  v.  Tarpey,  125  Cal. 
376.) 

48.  The  exclusion  of  evidence  as  to  what 
was  said,  or  as  to  what  occurred,  at  the  time 
of  the  delivery  of  several  deeds  passing  from 
a  subsequent  grantee  to  other  grantees  suc- 
cessively, without  any  offer  to  show  its  rele- 
vancy and  competency,  and  that  it  was  not 
hearsay,  does  not  appear  to  be  erroneous. 
(Beattie  v.  Crewdson,  124  Cal.  577.) 

49.  The  declarations  of  the  attachment 
debtor  made  after  the  sale  of  the  livestock 
by  him  to  the  plaintiff,  to  the  effect  that  he 
made  a  bill  of  sale  to  protect  the  property 
against  his  creditors,  are  inadmissible. 
(Banning  v.  Marleau,  121  Cal.  240.) 

50.  Where  the  vendor  of  personal  prop- 
erty is  present  when  the  property  is 
moved  by  his  vendees,  the  declarations  of 
the  vendor  as  to  his  object  in  moving  the 
property,  made  before  the  removal  is  com- 
plete, are  admissible  in  evidence  as  part  of 
the  res  gestae,  and  for  the  purpose  of  throw- 
ing light  upon  the  character  of  the  trans- 
action, and  enable  the  jury  to  determine 
whether  the  sale  was  bona  fide,  or  with  the 
express  intent  to  defraud  his  creditors.  (Ep- 
plnger  v.  Scott,  112  Cal.  369.) 

51.  In  an  action  for  a  death,  where  it  ap- 
peared that  the  deceased  had  been  caught 
under  a  wheel  of  one  of  the  cars,  and  was 
still  under  the  wheel,  held  there  firmly  by 
the  weight  of  the  car,  at  the  time  of  making 
the  declaration  sought  to  be  proved,  it  is  er- 
ror to  refuse  to  permit  questions  to  be  asked 
as  to  what  he  said  while  in  that  condition, 
and  what  he  said  as  to  the  cause  of  the  ac- 
cident; but  if  the  answer  given  should  dis- 
close that  what  he  said  as  to  the  cause  of 
the  accident  was  in  its  nature  a  mere  narra- 
tive of  past  events,  it  should  be  stricken  out 
as  not  being  part  of  the  res  gestae.  (Heckle 
v.  Southern  Pac.  Co.,  123  Cal.  441.) 

52.  A  declaration,  to  be  admissible  as  part 
of  the  res  gestae,  must  be  an  undesigned 
part  or  incident  of  the  occurrence  in  ques- 
tion, and  must  be  the  natural  and  spontane- 
ous outgrowth  of  the  main  occurrence.  It 
must  exclude  the  notion  of  deliberation,  or 
calculation,  or  design  to  make  evidence  for 
future  purposes;  and  if  it  be  a  narrative  of 
past  events,  it  Is  inadmissible  hearsay,  and 
must  be  excluded.  The  difficult  task  is  al- 
ways to  apply  established  principles  to  the 
facts  of  the  case  in  hand.  (Heckle  v.  South- 
ern Pac.  Co.,  123  Cal.  441.) 

53.  Declarations  of  relatives  of  the  alleged 
wife,  made  after  the  death  of  the  alleged 
husband,  and  not  within  her  hearing,  to  the 
effect  that  she  was  engaged  to  be  married  to 
him  at  the  time  of  his  death,  and  offered  to 
show  the  nonexistence  of  a  marriage  between 
them,  relate  to  past  matters,  and  are  no  part 
of  the  res  gestae,  but  are  inadmissible  hear- 
say, as  against  the  alleged  widow  and  child 
of  the  deceased.  Declarations  of  members 
of  a  family,  who  are  not  parties  to  the  litl- 
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gatlon,  as  to  such  matters,  are  no  more  ad- 
missible than  the  declarations  of  strangers. 
(Estate  of  James,  124  Cal.  653.) 

54.  Voluntary  declarations  made  by  the 
deceased  not  long  before  his  death  that  he 
was  a  widower,  and  that  he  had  dropsy,  ca- 
tarrh, and  symptoms  of  Bright's  disease, 
and  was  impotent,  necessarily  covered  his 
condition  for  a  past  period,  and  are  not  ad- 
missible as  res  gestae;  nor  are  they  admissi- 
ble as  declarations  of  a  member  of  a  family 
to  show  nonmarrlage  to  the  alleged  wife; 
but  they  are  inadmissible  hearsay  as  against 
her  and  an  alleged  posthumous  child  of  the 
deceased  by  her.  (Estate  of  James,  124  Gal. 
653.) 

55.  The  rule  as  to  the  admissibility  of 
declarations  upon  matters  of  family  pedigree 
and  kindred  subjects  cannot  be  invoked, 
where  the  parties  making  the  declarations 
are  neither  deceased  nor  beyond  the  juris- 
diction of  the  court  (Estate  of  James,  124 
Cal.  653.) 

56.  The  declarations  of  the  relatives  of 
the  alleged  wife  are  not  admissible  as  those 
of  co-conspirators  with  her  to  Impose  upon 
the  estate  of  the  deceased,  where  there  is 
not  sufficient  evidence  of  a  conspiracy  be- 
tween them  to  justify  the  admission  of  the 
evidence  on  that  ground.  (Estate  of  James, 
124  Gal.  653.) 

57.  In  an  action  upon  a  note,  the  considera- 
tion of  which  was  assailed  by  one  of  the 
makers,  evidence  of  the  declarations  of  the 
plaintiff,  made  in  the  presence  and  hearing 
of  both  makers  of  the  note,  while  counting 
out  the  money,  that  the  plaintiff  was  loan- 
ing the  money  to  them,  and  of  the  conduct 
of  the  defendant  assailing  the  note,  in  then 
silently  taking  the  money  and  walking  away 
with  it,  is  admissible  in  favor  of  the  plain- 
tiff.   (Tibbet  v.  Tom  Sue,  125  Cal.  544.) 


2.  Admissions. 

Admissions  In  pleadings,  evidence  on  is  not 
necessary.    See  Cotenancy. 

In  answer  of  one  defendant,  effect  of.  See 
Malicious  Prosecution,  11. 

Evidence  on  fact  admitted  in  pleading  Is 
not  necessary.  See  Assignment  of  Con- 
tracts, 9. 

Evidence  contrary  to  admissions  in  plead- 
ings is  not  proper.    See  Mortgages,  126. 

Corporation  is  bound  by  admissions  in 
pleadings.    See  Mortgages,  146. 

Admission  by  failure  to  deny.  See  Me- 
chanics' Liens,  57. 

No  admission  is  made  by  failure  to  an- 
swer amendment  made  at  trial.  See  Plead- 
ing and  Practice,  38. 

Admission  by  failure  to  deny  contract  set 
out.    See  Pleading  and  Practice,  13. 

Admissions  in  pleading  superseded  by 
amendment,  effect  of.  See  Pleading  and 
Practice,  45. 

Admissions  In  inconsistent  defense,  effect 
of.    See  Pleading  and  Practice,  19. 

Motion  for  nonsuit  admits  truth  of  plain- 
tiff's evidence.    See  Nonsuit,  5. 


Admissions,  effect  of,  where  made  on  mo- 
tion for  continuance  for  absence  of  wit- 
ness.   See  Continuance,  2. 

Writing  by  husband  admissible  as  an  ad- 
mission of  character  of  property.  See  Hus- 
band and  Wife,  48. 

Admissions,  construction  of.  See  Crim- 
inal Law,  376. 

Oral  admissions  of  defendant  are  com- 
petent to  prove  ownership.  See  Criminal 
Law,  552. 

Admissions  on  prosecution  for  rape.  See 
Criminal  Law,  XI,  28,  c,  A. 

What  admission  in  answer  is  sufficient -to 
support  finding  without  direct  evidence.  See 
Water  Companies,  7. 

Admission  or  statements  of  defendant. 
See  Criminal  Law,  IX,  5,  j. 

Confessions  of  defendant.  See  Criminal 
Law,  IX,  5,  j. 

Jnstructlon  as  to  effect  of  verbal  admis- 
sions.   See  post,  111. 

Admission  in  answer  superseded  by 
amendment  is  not  admissible.    See  ante,  15. 

Admission  in  answer,  to  what  extent 
pleading  admissible.    See  ante,  17. 

58.  The  general  rule  that  an  entire  ad- 
mission is  to  be  taken  together,  in  order  to 
enable  the  court  or  jury  to  judge  of  its 
true  extent,  does  not  extend  to  receiving  the 
whole  of  what  was  said  by  the  party  mak- 
ing the  admission,  but  only  such  other  or 
further  part  of  what  was  said  as  would  in 
any  way  explain  or  qualify  the  part  first 
given  in  evidence;  and-  this  is  the  true  rule 
applicable  to  admissions  in  pleadings  under 
our  codes.  (Granite  Gold  Mining  Company 
v.  Maginness,  118  Cal.  131.) 

59.  In  an  action  on  a  promissory  note,  an 
admission  in  a  separate  defense  by  failure 
therein  to  deny  the  nonpayment  of  the  note 
is  not  available  by  the  plaintiff  in  proof  of 
the  issue  as  to  nonpayment  raised  by  the 
general  denial.  (Ball  v.  Putnam,  123  Cal. 
134.) 

3.  Conversations;  Statements  in  Presence  or 
Absence  of  Party. 

Conversations,  contradiction  of  witness 
by  evidence  as  to.    See  Witnesses,  36  et  seq. 

Conversations  In  reference  to  property  ad- 
missible when.    See  Contracts,  60. 

Conversations  not  in  presence,  when  not 
admissible.    See  Contracts,  60. 

Representations  of  third  party,  when  not 
admissible.    See  Harbor  Commissioners,  5. 

Conversation  with  elevator  tender  after 
accident  as  to  its  cause  is  not  admissible. 
See  Elevators. 

Conversations  giving  false  reasons  for 
acts,  admissibility  of.  See  Criminal  Law, 
587. 

Conversations  between  husband  and  at- 
torney in  presence  of  wife  are  not  privileged. 
See  Privileged  Communications,  4. 

Declarations  as  to  boundary  not  in  defend- 
ant's presence.    See  ante,  45,  46. 

Declarations  in  presence  of  husband  as 
evidence.    See  Marriage  and  Divorce,  17. 

Declarations  In  presence  of  party.  See 
ante,  57. 
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Statements  of  agent,  admissibility  of.  See 
Sales,  13. 

Statements  made  in  hearing  of  parties  by 
attorney  acting  for  both  are  not  privileged. 
See  Privileged  Communications,  3. 

60.  Evidence  of  transactions  and  conversa- 
tions between  the  defendant  and  his  attor- 
ney in  the  absence  and  without  the  knowl- 
edge of  the  plaintiff,  is  inadmissible  against 
the  plaintiff.  (Chapman  v.  Neary,  115  Cal. 
79.) 

61.  A  witness  testifying  to  declarations 
made  by  the  agent  of  the  vendor  plaintiff, 
in  a  conversation,  that  be  had  purchased  the 
mortgage  In  controversy  from  the  vendor, 
uttered  while  he  was  sitting  in  a  buggy  with 
the  agent  and  cashier  of  the  defendant  bank, 
which  was  then  about  to  make  a  loan  there- 
upon, and  while  the  latter  was  seeming  to 
give  attention  to  the  conversation,  may  give 
his  opinion  that  the  agent  of  the  bank  was 
within  such  distance  that  he  might  hrfve 
heard  the  conversation.  (Raymond  v.  Glover, 
122  Cal.  471.) 

62.  The  declarations  made  by  the  boss 
Chinaman  at  the  washhouse  where  the  de- 
fendant was  arrested  are  not  admissible  In 
favor  of  the  defendant,  though  made  in  the 
presence  of  the  defendant.  (People  v.  Louie 
Poo,  112  Cal.  17.) 

63.  Statements  made  by  a  third  person  in 
the  presence  of  the  defendant,  and  to  which 
the  defendant  replied,  are  not  hearsay,  and 
are  admissible  against  him.  (People  v. 
Mayes.  113  Cal.  618.) 


VI.  Parol    Evidence  to  Contradict,  Add   to, 
Vary  or  Explain  Written  Instrument 

Parol,  of  president,  when  sufficient  to 
prove  existence  of  de  facto  corporation.  See 
Banks  and  Banking.  44. 

Parol  to  vary  language  of  deed  must  be 
strong  and  satisfactory.    See  Mortgages,  10. 

Parol  evidence  is  inadmissible  to  vary  or 
destroy  a  written  agreement  See  Mort- 
gages, 110. 

Parol  Inadmissible  to  aid  tax  deed,  when. 
See  Taxation,  54. 

Parol  evidence  is  not  admissible  to  show 
mistake  in  will.  See  Estates  of  Deceased 
Persons,  121. 

Mistake  may  be  proved  by  parol.  See 
Boundaries,  6. 

Written  instructions  do  not  preclude  parol 
evidence  of  intent.    See  Gifts,  24. 

Parol  evidence  of  contemporaneous  agree- 
ment is  admissible,  when.    See  Agency,  35. 

Parol  evidence  of  subsequent  oral  parol 
promise  made  without  consideration  is  inad- 
missible.   See  Bills  and  Notes,  7. 

Parol  of  oral  agreement  Inadmissible, 
when.     See  Banks  and  Banking,  20. 

Parol  evidence  inadmissible  to  affect  lia- 
bility of  Endorser.    See  Bills  and  Notes,  7. 

Pdrol  evidence  that  money  received  was 
bailment  and  not  payment.    See  Bailments. 

Parol  evidence  to  vary  contract  of  guar- 
anty is  inadmissible.    See  Bills  and  Notes,  5. 

Parol  evidence  is  not  admissible  to  vary 
expressed  intent  of  testator.    See  Wills,  53. 


Parol  evidence  not  admissible  to  explain 
patent  ambiguities.    See  Wills,  53. 

Evidence  of  understandings  of  witness  to 
a  contract  is  incompetent.  See  Corpora- 
tions, 42. 

Tarol  proof  of  corporate  existence  is  in- 
admissible.   See  Corporations,  2. 

Parol  evidence  of  modification  of  contracts 
admissible.    See  Contracts,  46. 

Parol  evidence  as  to  sales.     See  Sales,  I. 

Parol  evidence  is  inadmissible  to  show 
reservation  in  sale.    See  Sales,  1. 

Parol  evidence  as  to  trust.  See  Trusts 
and  Trustees,  II,  2. 

Parol  evidence  of  fraud  admissible.  Bee 
Insurance,  35. 

Parol  evidence  not  admissible  to  vary 
price  agreed  upon  for  street  work.  See  Con- 
tracts, 4. 

Parol,  to  show  land  devised  was  not 
owned  by  testatrix.  See  Estates  of  De- 
ceased Persons,  120. 

Parol,  admissible  to  determine  who  liable 
on  contract    See  Agency,  52. 

Reference  in  contract  to  signed  specifica- 
tions cannot  be  aided  by  parol.  See  Me- 
chanics' Liens,  9. 

Parol  to  show  binding  effect  of  contract 
by   president    See   Partnership,   4. 

Agency  may  be  proved  by  parol.  See 
Agency,  3. 

Parol  inadmissible  to  aid  defective  de- 
scription.   See  Taxation,  11. 

Uncertain  contract  parol  evidence  inad- 
missible to  aid,  when.    See  Agency,  24. 

Identity  of  offense  may  be  established  by 
parol.    See  Criminal  Law,  521. 

Receipt  may  always  be  explained.  See 
Receipts. 

Suit  to  enforce  lost  agreement  to  convey 
realty,  parol  evidence,  to  what  confined.  See 
Lost  Instruments. 

Judgments,  evidence  to  aid  uncertain. 
See  Judgments,  VI. 

Rule  as  to  impeachment  of  deed  by 
grantor  after  sale  does  not  apply,  when. 
See  Sales,  13. 

64.  The  interpretation  of  a  contract  entered 
into  between  the  plaintiff  and  the  defendant 
corporation  by  its  president,  which  is  sus- 
ceptible of  two  different  constructions',  may 
be  aided  by  evidence  of  conversations  had 
between  plaintiff  and  such  president,  show- 
ing how  the  contract  was  understood  be- 
tween them.  The  ratification  of  the  contract 
by  the  corporation  does  not  preclude  the  ad- 
mission of  such  evidence;  but  it  conclusively 
proves  the  authority  of  the  president  to  bind 
the  corporation  by  his  negotiations.  (Bal- 
four v.  Fresno  Canal  &  Irrigation  Co.,  123 
Cal.  395.) 

65.  The  most  natural  interpretation  of  a 
contract  to  pay  a  rental  for  the  use  of  water, 
after  it  is  brought  upon  the  land  of  plain- 
tiff by  a  ditch  to  be  constructed  by  him,  is 
that  the  rental  is  to  begin  when  the  water 
is  brought  upon  the  land  by  the  ditch  of  the 
plaintiff,  as  provided  for  in  the  contract 
But  where-  the  contract  leaves  It  doubtful 
whether  plaintiff  was  required  to  construct 
the  ditch  at  once,  evidence  is  admissible  to 
show  that  the  parties  understood  that  the 
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water  was  not  to  be  paid  for  until  It  was 
actually  used  by  the  plaintiff.  Such  evi- 
dence does  not  tend  to  modify  the  contract, 
but  only  to  ascertain  Its  meaning.  (Balfour 
v.  Fresno  Canal  &  Irrlg.  Co..  123  Cal.  395.) 

66.  Where  a  settlement  was  made  be- 
tween the  defendant  and  the  plaintiff,  and 
mutual  receipts  in  full  of  all  demands  were 
passed  between  them,  it  is  error  to  allow  the 
defendant  to  testify  that  the  settlement  did 
not  include  or  cover  the  crop  In  controversy 
between  them,  or  to  testify  to  his  intentions, 
or  to  the  meaning  or  legal  effect  of  the  writ- 
ing, nor  can  the  defendant  claim  that  the 
settlement  and  receipts  operated  as  a  re- 
lease to  him  of  all  expense  and  liability  con- 
nected with  the  crop,  and,  at  the  same  time, 
insist  that  his  right  to  the  crop  was  not 
considered  in  or  affected  by  the  settlement 
(Page-  v.  Akins,  112  Cal.  401.) 

67.  When  it  appears  that  plaintiff  ac- 
cepted a  release  and  transfer  from  two  of 
the  vendees,  it  is  competent  for  the  third 
vendee  to  show,  as  against  the  vendor,  what 
was  the  consideration  of  such  release  and 
transfer,  the  effect  thereof  upon  the  third 
vendee  being  a  question  of  law.  (Dunn  v. 
Price,  112  Cal.  46.) 

68.  Under  section  1861  of  the  Code  of 
Civil  Procedure,  parol  evidence  is  admis- 
sible, in  explanation  of  the  term  "gross  ton," 
as  used  In  a  written  contract  to  show  that 
by  it  was  intended  a  long  ton  of  two 
thousand  two  hundred  and  forty  pounds, 
and  not  the  statutory  ton  of  two  thousand 
pounds;  and,  in  an  action  based  upon  such 
contract,  in  which,  the  court  finds  that  such 
was  the  meaning  of  the  term,  and  renders 
judgment  accordingly,  It  must  be  presumed, 
on  appeal  from  the  judgment,  taken  on  the 
judgment-roll  alone,  that  the  finding  was 
supported  by  the  evidence.  (Higgins  v.  Cali- 
fornia Petroleum  etc  Co.,  120  CaL  629.) 

69.  In  an  action  by  a  payee  of  a  promis- 
sory note,  to  set  aside  a  conveyance  executed 
by  one  of  the  makers  thereof,  on  the  ground 
that  such  conveyance  was  made  while  he 
was  insolvent  and  with  the  Intent  to  de- 
fraud bis  creditors,  evidence  is  inadmissible 
on  behalf  of  such  maker  of  any  oral  agree- 
ment entered  into  before  or  at  the  time  of 
the  execution  of  the  note  whereby  his  lia- 
bility thereon  was  limited  or  conditioned. 
(Leonard  v.  Miner,  120  Cal.  403.) 

70.  Where  the  only  written  agreement 
proved  in  addition  to  the  note  did  not  con- 
tain the  agreement  alleged  in  the  answer, 
but  showed  an  agreement  for  security  of  the 
note,  and  that  if  the  securities  pledged 
deteriorated  in  value,  defendant  should  re- 
duce the  note  in  proportion  to  the  deteriora- 
tion, or  give  additional  security,  it  must  be 
conclusively  presumed  that  the  whole  en- 
gagement of  the  parties  and  the  extent  and 
manner  of  their  undertaking  were  reduced 
to  writing;  and  parol  evidence  is  inadmis- 
sible to  vary  the  written  agreement  by  proof 
of  an  oral  agreement  such  as  was  alleged  in 
the  answer.  (Bradford  Investment  Co.  v. 
Jooet  117  CaL  204.) 


71.  A  stranger  to  a  written  instrument 
cannot  invoke  the  rule  that  parol  testimony 
cannot  be  given  to  vary  or  contradict  the 
terms  of  the  Instrument;  and,  as  against  a 
stranger  to  a  written  contract  of  conditional 
sale  made  to  three  persons,  in  which  title 
was  reserved  to  the  vendor  until  full  pay- 
ment of  purchase  money,  it  may  be  shown 
by  one  of  the  vendees  tjiat  he  had  an  oral 
agreement  with  the  vendor  that  if  he  made 
one-third  of  the  payment  of  the  purchase 
money  he  should  have  one-third  of  the  prop- 
erty, and  that  such  oral  agreement  had  been 
fully  performed  on  his  part.  (Dunn  v.  Price, 
112  Cal.  46.) 

72.  A  draft  of  a  chattel  mortgage  prepared 
by  the  plaintiffs  to  be  executed  by  the 
original  defendant  but  not  executed,  is  not 
a  written  instrument  within  the  rule  that 
oral  testimony  is  not  admissible  to  vary  its 
meaning;  but  its  statements  coming  from 
the  plaintiffs  were  merely  admissions  on 
their  part  which  were  subject  to  explana- 
tion, equally  with  like  verbal  admissions. 
(Wise  v.  Collins,  121  Cal.  147.) 

73.  Where  a  bond  against  waste,  follow- 
ing the  description  of  a  mortgage  and 
complaint  described  the  land  as  "lot  264  of 
the  lands  of  the  Riverside  Land  and  Irriga- 
tion Company,"  there  being,  in  fact,  no  such 
lot,  parol  evidence  to  prove  that  another  par- 
cel of  land,  known  as  "lot  264  of  the  lands 
of  the  Southern  California  Association,"  had 
suffered  waste  at  the  hands  of  the  defend- 
ants who  gave  the  bond,  and  that  the  latter 
description  of  the  land  was  correct  and  the 
former  erroneous,  is  not  admissible,  and  is 
properly  excluded  by  the  court  (Ogden  v. 
Davis,  116  Cal.  32.) 


VII.  Hearsay. 

Hearsay  evidence  as  to  place  of  killing. 
See  Criminal  Law,  XI,  16,  e,  M. 

Testimony  that  one  made  entries  in  books 
according  to  instructions  of  manager  is.  See 
Replevin,  17. 

Reputation  is  admissible  to  prove  de  facto 
existence  of  bank.    See  Corporations,  2. 

Declarations  of  disqualified  voter  are,  in 
election  contest.    See  Elections,  34. 

Complaint  of  prosecutrix  in  a  rape  case. 
See  Criminal  Law,  610. 

Child  may  testify  as  to  her  age.  See 
Criminal  Law,  612. 

Evidence  as  to  statements  of  codefend- 
ant  is.    See  Criminal  Law,  410. 

Accomplice,  evidence  to  prove  that  one  is, 
when   hearsay.    See  Criminal  Law,  24. 

Entries  in  family  Bible.    See  ante,  II,  2. 

Declarations,  what  not  admissible  hear- 
say.   See  ante,  53. 

Hearsay  evidence  of  oral  declarations  that 
one  was  owing  money  is  inadmissible.  See 
ante,  6. 

Declarations  as  to  pedigree.  See  ante,  12 
et  seq. 

Declarations  of  past  events  are  hearsay. 
See  ante,  53. 

Oral  declarations  of  grantor  are  hearsay. 
See  ante,  43. 
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Evidence  of  experiments  not  objectionable 
on  ground  of  hearsay.    See  ante,  25. 

Statements  in  presence  of  defendant  are 
not  hearsay.    See  ante,  63.  ■ 

Striking  out  hearsay  evidence.  See  post, 
95,  96. 

VIII.   Relevancy,     Materiality     and     Com- 
petency. 

Admissibility  of  evidence  received  for  all 
purposes.    See  Criminal  Law,  IX,  5,  i. 

Rule  where  admissibility  doubtful.  See 
Criminal  Law,  IX,  5,  n. 

Inferential  evidence,  what  admissible^ 
See  Criminal  Law,  541. 

Ignorance  of  legal  rights,  evidence  of, 
when  admissible.  See  Accord  and  Satisfac- 
tion, 2. 

Intention,  evidence  of,  what  not  admissi- 
ble.   See  Negligence,  31. 

Motive,  evidence  of,  when  inadmissible. 
See  Taxation,  69. 

Collateral  facts,  what  evidence  of,  inad- 
missibility of.    See  Criminal  Law,  585,  586. 

Teller  of  bank  may  testify  that  defendant 
had  no  account  at  bank.  See  Criminal  Law, 
332. 

General  denial,  evidence  admissible  under. 
See  Ejectment,  7. 

Admissibility  of  under  particular  allega- 
tions. See  Negligence,  38;  Married  Women, 
6. 

What  admissible  under  general  denial  of 
title.    See  Taxation,  60. 

Defense  not  pleaded,  evidence  on  is  not 
admissible.  See  Bailments;  Corporations, 
40. 

Custom  among  stevedores  in  handling 
lumber,  admissibility  of.  See  Master  and 
Servant,  37. 

Customs,  evidence  of,  when  not  admissi- 
ble.   See  Usages. 

Usage,  admissibility  of,  to  interpret  con- 
tract.   See  Irrigation  Companies,  4. 

Distinct  agreement,  evidence  as  to  is  not 
admissible.    See  Replevin,  13. 

Evidence  of  deceased  debtor  at  former 
trial.    See  Fraudulent  Conveyances,  24. 

Res  gestae,  what  part  of  on  charge  of  re- 
ceiving stolen  goods.  See  Criminal  Law, 
639. 

Res  gestae,  what  evidence  admissible  as 
part  of.    See  Gifts,  16. 

Res  gestae,  evidence  of  admissible.  See 
Criminal  Law,  231. 

Subsequent  insolvency,  evidence  of,  when 
admissible.  See  Bankruptcy  and  Insol- 
vency, 6. 

Value  of  services,  evidence  of  value  of 
similar  services.    See  Architects,  1. 

Evidence  of  conduct  of  defendant  at  time 
of  loan.    See  ante,  57. 

Admissibility  of  prior  deed  containing  res- 
ervation to  prove  reservation  in  deed.  See 
ante,  47. 

Judgment-roll  surreptitiously  taken  from 
another  county,  admissibility  of.  See  ante, 
22. 

74.  Under  the  rule  that  testimony  must 
be  confined  to  the  issues,  evidence  of  col- 
lateral facts,  which  are  incapable  of  afford- 


ing any  reasonable  presumption  or  infer- 
ence as  to  the  principal  fact  or  matter  in 
dispute  Is  Inadmissible.  (People  v.  Lynch, 
122  Cal.  501.) 

75.  Matters  which  circumstantially  tend 
to  prove  the  issue  are  deemed  material, 
and  any  evidence  tending  in  a  material  de- 
gree to  strengthen  the  case  of  a  party  to  an 
action  is  material  to  the  issue.  (People  v. 
Von  Tiedeman,  120  Cal.  128.) 

Circumstantial.  See  Criminal  Law,  IX, 
5,  c. 

Circumstances,  evidence  of,  when  admissi- 
ble.   See  Warehousemen,  5. 

Circumstantial  evidence  is  admissible  to 
prove  fraud.    See  Fraud,  11,  12,  16,  17. 

Circumstantial,  all  the  circumstances  are 
admissible.    See  Agency,  4. 

Circumstantial  evidence,  agency  may  be 
proved  by.    See  Agency,  3,  4. 

Circumstantial,  what  not  admissible  in 
action  of  malicious  prosecution  for  an  as- 
sault   See  Malicious  Prosecution,  12. 

76.  Laches  of  the  plaintiff  claimed  by  the 
defendant,  which  does  not  appear  on  the 
face  of  evidence  offered  by  the  plaintiff, 
and  wrongfully  excluded,  cannot  be  consid- 
ered in  determining  the  admissibility  of  the 
evidence;  but  the  plaintiff  is  entitled  to 
have  the  excluded  evidence  considered  on 
that  question,  as  well  as  upon  other  ques- 
tions to  which  it  was  relevant.  (Richards 
v.  Fraser,  122  Cal.  456.) 

77.  Upon  the  issue  as  to  whether  defend- 
ant owed  plaintiffs  the  balance  of  account 
alleged  by  them,  proof  as  to  the  motives  of 
plaintiffs  in  bringing  the  action  is  imma- 
terial; and  it  is  not  admissible  for  defendant 
to  prove  that  the  action  was  not  brought  in 
good  faith,  but  to  get  defendant's  place  of 
business  by  attaching  his  stock  in  trade;  but 
If  such  evidence  is  received  without  objec- 
tion, a  subsequent  answer  to  a  question  as 
to  what  induced  the  defendant  to  think  the 
action  was  maliciously  brought,  to  which 
objection  was  made,  taken  In  connection 
with  evidence  admitting  that  defendant 
owed  plaintiffs  something,  and  had  refused 
to  pay  them  before  suit  was  brought,  is  er- 
ror without  prejudice.  (Wise  v.  Wakefield, 
118  Cal.  107.) 

78.  The  operation  and  value  of  other  ma- 
chines not  destroyed  cannot  be  proved  by 
the  defendant,  to  show  the  Insufficiency  of 
similar  machines  destroyed  by  fire.  (Stock- 
ton Combined  Harvester  and  Agricultural 
Works  v.  Glenn  Falls  Ins.  Co.,  121  Cal.  167.) 

79.  In  an  action  against  an  administrator 
to  recover  moneys  alleged  to  have  been  de- 
posited with  the  decedent  under  a  promise 
to  repay  the  same  to  the  plaintiff,  evidence 
Is  admissible  under  the  general  issue,  show- 
ing that  no  money  was  In  fact  deposited  by 
plaintiff  with  the  decedent,  and  that  the 
debts  in  suit  were  gambling  debts  from  the 
decedent  to  the  plaintiff  and  his  assignors, 
for  moneys  lost  to  them  at  the  game  of 
poker.    (Frank  v.  Pennie,  117  Cal.  254.) 

80.  Where,  upon  the  cross-examination  of 
the  plaintiff  as  to  the  value  of  the  stock  of 
a  corporation,  a  portion  of  his  verified  com- 
plaint in  another  cause,  consisting  of  his  al- 
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legation  of  its  value,  was  offered  in  evi- 
dence, it  is  not  error  to  refuse,  upon  reex- 
amination, to  admit  the  entire  complaint  in 
evidence,  or  any  immaterial  matter  therein, 
not  relating  to  the  question  of  value. 
(Loftus  v.  Fischer,  113  Cal.  286.) 

81.  In  an  action  by  an  assignee  in  insol- 
vency brought  against  a  transferee  of  the 
insolvent  to  set  aside  the  transfer  and  re- 
cover the  property  transferred,  a  deposition 
of  the  insolvent  taken  in  a  prior  action 
brought  against  the  insolvent  debtor  by  a 
third  party  to  foreclose  a  lien  on  the  same 
property  is  inadmissible;  and  it  is  not  ren- 
dered admissible  because  the  transferee  in- 
tervened in  such  action  subsequently  to  the 
taking  of  the  deposition,  and  paid  off  and 
extinguished  the  amount  of  the  lien  for  his 
own  protection,  there  being  no  subrogation 
or  privity  thereby  created  between  the 
transferee  and  the  holder  of  the  lien.  (Mc- 
Donald v.  Gutter,  120  Gal.  44.) 


IX.  Practice  in  Relation  to  Evidence. 

1.  Offer  of  Evidence;  Offer  for  Particular 
Purpose;  Withdrawing  Witness  to  Con- 
nect Testimony. 

Party  offering  evidence  not  entitled  to 
new  trial  for  error  in  its  admission.  See 
New  Trial,  15. 

82.  The  court  has  discretion  to  permit  a 
formal  offer  of  evidence  to  be  made  orally; 
and  it  is  not  an  abuse  of  discretion  to  over- 
rule an  objection  that  the  offer  should  be  in 
writing.    (Wise  v.  Wakefield,  118  Cal.  107.) 

83.  Where  offered  evidence  is  admissible 
for  a  specific  purpose,  but  not  generally,  the 
trial  judge,  upon  being  requested  so  to  do 
by  the  opposite  party,  should  state  the  pur- 
poses for  which  it  is  to  be  received  and 
considered  by  him,  and  his  failure  to  do  so 
is  error.    (Byrne  v.  Byrne,  113  Cal.  294.) 

84.  It  is  proper  practice  to  permit  a  wit- 
ness to  be  withdrawn,  in  order  to  lay  a 
foundation  for  the  admissibility  of  his  testi- 
mony.    (People  v.  Prather,  120  Cal.  660.) 

2.  Rebuttal. 

What  proper  on  question  of  insanity.  See 
Insanity,  6. 

Rebuttal,  failure  to  put  in,  effect  of.  See 
Criminal  Law,  350. 

One  cannot  rebut  evidence  where  collat- 
eral matter  is  brought  out  on  cross-exam- 
ination.   See  Witnesses,  18. 

Allowing  evidence  in  rebuttal,  when  not 
reviewed.    See  Appeals,  293. 

What  proper.  See  Criminal  Law,  377,  409, 
590. 

What  evidence  proper  on  question  of  in- 
sanity.   See  Insanity,  11. 

What  properly  admissible  in,  in  prosecu- 
tion for  rape.    See  Criminal  Law,  617. 

Good  reputation  of  prosecutrix  in  rape 
case,  evidence,  when  admissible  in.  See 
Criminal  Law,  606. 

Fraud  or  mistake  may  be  proved  in  re- 
buttal without  being  alleged.  See  Fraud, 
12. 


Right  to  explain  testimony  on.  See  Crim- 
inal Law,  455,  456. 

85.  Where,  upon  the  trial  of  a  defendant 
accused  of  the  murder  of  his  wife,  the  de- 
fendant offered  evidence  tending  to  prove 
the  defense  of  insanity,  and  the  prosecution, 
to  rebut  the  inference  of  insanity,  offered 
the  expert  evidence  of  a  physician,  who,  in 
response  to  a  hypothetical  question,  gave  it 
as  his  opinion  that  defendant  was  sane  at 
the  time  of  the  homicide,  such  opinion  is 
not  new  matter,  but  simply  matter  in  con- 
tradiction of  defendant's  evidence,  and  the 
defendant  is  not  entitled  to  offer  in  rebuttal 
the  opinion  of  another  expert  to  the  con- 
trary, such  evidence  being  properly  part  of 
defendant's  evidence  in  chief.  (People  v. 
Hill,  116  Cal.  562.) 

3.   Objections  to;  Rulings  on;  Remarks  of 

Court  in  Ruling. 

Objections  to.  See  Criminal  Law,  IX,  5, 
A. 

Objections  to  evidence  and  practice  on. 
See  Witnesses,  IV,  9. 

Objection  must  be  specifically  stated, 
when.    See  Mortgages,  128;  Witnesses,  67. 

General  objection  that  evidence  imma- 
terial, effect  of.    See  Criminal  Law,  416. 

Objection  to  question  must  be  at  time  of 
interrogatory  or  is  waived.  See  Deposi- 
tions,  4. 

Objection  waived  where  specific  objec- 
tion not  made,  when.  See  Criminal  Law, 
229. 

Objection  to  evidence  is  waived  by  failure 
to  take  exceptions.    See  Mortgages,  128. 

Objection  to  impeaching  evidence  on 
ground  that  it  is  "incompetent,  irrelevant, 
and  Immaterial"  is  not  sufficient.  See  Wit- 
nesses, 66. 

Defect  In  complaint  cured  by  failure  to 
object  to  evidence,  when.  See  Ejectment, 
4. 

Waiver  of  objection  to  evidence,  where 
question  answered  without  objection.  See 
Criminal  Law,  553. 

Waiver  of  error  by  failure  to  object.  See 
Criminal  Law,  127,  603,  604;  Privileged 
Communications,  9. 

Objection  is  waived  if  not  specially  urged. 
See  Criminal  Law,  416. 

Single  exception,  effect  of,  where  evidence 
repeated  without  objection.  See  Negligence, 
37. 

Specific  objection  to  evidence,  effect  of,  as 
waiver  of  other  grounds  of  objection.  See 
Appeals,  XI,  6. 

Change  of  ruling  upon  evidence.  See  Ap- 
peals, 275. 

What  objections  are  sufficient  without  rep- 
etition.   See  Criminal  Law,  126. 

86.  It  is  error  for  a  court  not  to  pass  upon 
an  objection  made  to  the  admissibility  of 
evidence,  which  was  taken  subject  to  a  sub- 
sequent ruling  as  to  such  admissibility. 
(Raymond  v.  Glover,  122  Cal.  471.) 

87.  Where  no  objection  is  made  to  the  in- 
troduction of  a  telegram  as  evidence,  on  the 
ground  that  no  proof  is  made  that  it  was 
delivered  to  the  telegraph  company  for  de- 
livery or  that   it   was   prepaid,  and   no  at- 
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tempt  is  made  to  show  the  facts  in  the  case, 
on  cross-examination  of  the  witness,  objec- 
tions cannot  afterward  be  urged  upon  those 
grounds.    (Epplnger  v.  Scott,  112  Cal.  369.) 

88.  Where  a  specific  objection  to  evidence 
Is  not  needed  to  expose  a  latent  vice  lurking 
In  the  question,  which  is  relied  upon  by  the 
party  objecting,  and  the  question  is  objec- 
tionable from  every  standpoint,  the  general 
objections  that  the  evidence  asked  for  is 
irrelevant,  immaterial,  and  incompetent  are 
sufficient.  (Swan  v.  Thompson,  124  Cal. 
193.) 

89.  The  failure  to  specify  an  objection  to 
admitted  evidence  which  might  have  been 
obviated  if  specified,  is  waived  by  failure 
to  specify  such  objection  with  particularity; 
and  where  proffered  evidence  admitted  is 
imperfect  by  the  lack  ot-.j>reliminary  proof, 
which  may  or  may  not  be  supplied,  the  ob- 
jector must  specify  that  objection,  and  a 
general  objection  to  the  evidence  is  not  suffi- 
cient to  warrant  an  investigation  on  appeal 
as  to  the  insufficiency  of  the  preliminary* 
proof.    (People  v.  Louie  Fob,  112  Cal.  17.) 

Objection  to  whole  statement  as  incom- 
petent and  irrelevant  is  properly  overruled 
where  part  admissible.    See  ante,  18. 

90.  Statements  of  evidence  made  by  the 
court  in  ruling  upon  the  admission  of  evi- 
dence are  not  in  the  nature  of  instructions 
to  the  jury  with  reference  to  the  evidence, 
and  are  not  an  invasion  of  the  province  of 
the  jury,  and  it  is  not  to  be  assumed  that 
they  will  be  influenced  by  it;  and  where  the 
court  Instructs  the  jury  when  the  cause  is 
submitted  to  disregard  any  statement  of 
fact  made  by  the  court,  and  to  determine  all 
questions  of  fact  from  the  evidence  alone, 
such  instruction  removes  all  apprehension 
of  prejudicial  results  to  the  defendant  from 
the  statements  of  the  court  (People  v. 
Mayes,  113  Cal.  618.) 

Remarks  of  court  in  ruling  on  evidence. 
See  Criminal  Law,  XI,  16,  e,  S. 

Duty  of  judge  to  state  object  with  which 
testimony  offered.    See  ante,  83. 

Improper  remark  in  denying  motion  to 
strike  out.    See  post,  92. 

4.  Striking  Out  of  Evidence;  Withdrawal  of. 

Striking  out  of  answer  of  witness  as  to 
what  he  judged  from  what  he  saw  is  prop- 
er.   See  ante,  39. 

Striking  out  evidence  after  failure  to  ob- 
ject.   See  Privileged  Communications,  9. 

Irresponsive  answer  waived  by  failure  to 
move  to  strike  out.    See  Criminal  Law,  454. 

Refusal  to  strike  out  evidence,  when 
proper.    See  Witnesses,  66. 

91.  It  Is  not  error  to  refuse  to  strike  out 
the  testimony  of  a  witness  called  for  the 
prosecution  which  had  some  relevancy  to 
the  issues  in  the  case,  and  was  not  preju- 
dicial to  the  defendant,  nor  to  refuse  to 
strike  out  testimony  introduced  without  ob- 
jection on  cross-examination  about  matters 
testified  to  in  chief.  (People  v.  Patterson, 
124  Cal.  102.) 

92.  It  is  Improper  for  the  judge,  in  deny- 
ing a  motion  to  strike  out  testimony  given 


before  a  jury  to  suggest  that  the  testimony 
may  stand  "for  what  It  is  worth,"  that  ex- 
pression being  liable  to  be  taken  by  the 
jury  as  an  intimation  that,  in  the  opinion 
of  the  court,  the  evidence  was  of  little  con- 
sequence. (Howland  v.  Oakland  Cons.  St. 
Ry.  Co.,  115  Cal.  487.) 

93.  Where  a  witness  makes  an  inconse- 
quential remark  as  to  his  opinion,  which 
precedes  any  objection  thereto,  the  only 
proper  mode  of  raising  an  objection  is  by 
motion  to  strike  it  out,  and  a  ruling  upon 
a  mere  objection  to  the  remark  will  not  be 
considered  as  prejudicial  error.  (Tate  ▼. 
Fratt,  112  Cal.  613.) 

94.  Where  evidence  is  admitted  without 
objection,  a  motion  to  strike  it  out  is  prop- 
erly denied.  (Evans  v.  Johnston,  115  Cal. 
180.) 

95.  It  Is  proper,  upon  motion  of  the  dis- 
trict attorney,  to  strike  out  hearsay  evidence 
given  by  a  witness  for  the  defendant;  and 
where  the  same  matter,  in  substance,  was 
testified  to  later  by  the  witness,  and  per- 
mitted to  rest  with  the  jury,  there  could  be 
no  prejudicial  effect  of  the  ruling.  (People 
v.  Kramer,  117  Cal.  647.) 

96.  Where  the  answer  of  a  witness  is  not 
responsive  to  the  question  propounded  to 
him,  and  is  hearsay.  It  is  proper  to  strike  it 
out.    (Estate  of  More,  121  Cal.  609.) 

97<  Where  the  complaint  was  amended 
after  the  submission  of  the  cause,  and  the 
trial  was  then  continued  for  further  hearing 
of  evidence,  a  motion  to  strike  out  all  fur- 
ther testimony  given  by  the  plaintiff  in  sup- 
port of  the  amended  complaint,  as  showing 
in  contradiction  of  the  affidavit  for  the 
amendment  that  the  facts  testified  to  were 
all  previously  known,  is  properly  denied  on 
account  of  the  objection  being  too  broad, 
where  a  portion  of  the  testimony  given  tend- 
ed to  establish  other  and  independent  facts; 
and  it  was  matter  in  the  discretion  of  the 
court  as  to  what  further  relevant  testimony 
to  allow.    (Lee  v.  Murphy,  119  Cal.  364.) 

98.  Where  there  was  a  lease  of  an  island 
with  livestock  thereon,  requiring  the  lessee 
to  keep  up  the  cattle  and  sheep  to  a  certain 
number  and  deliver  them  up  at  the  end  of 
the  term,  the  correct  number  of  the  sheep 
remaining  on  the  leased  island  having  been 
proved  by  sufficient  evidence,  independently 
of  the  testimony  of  a  witness  who  testified 
that,  In  counting  them,  under  an  order  of 
the  court  he  had  used  a  registering  machine 
to  check  off  the  numbers,  which  worked  cor- 
rectly, and  who  produced  a  duplicate  there- 
of in  court,  the  one  used  having  been  given 
away,  the  permitted  withdrawal  of  his  evi- 
dence relating  to  the  registering  machine, 
after  opposing  counsel  had  requested  leave 
to  examine  and  exhibit  it  for  the  purpose  of 
showing  that  such  machines  were  unreli- 
able, is  not  prejudicial  error.  (Estate  of 
More,  121  Cal.  609.) 


5.  Error  in  Admitting   or   Rejecting,  When 
Immaterial  and  How  Cured. 

Error  in  ruling  and  curing  of.    See  Crim- 
inal Law,  IX,  5,  n;  XI,  28,  c,  I. 
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Error  in  rejecting  not  cured  by  admis- 
sion of  other  evidence,  when.  See  Damages, 
6. 

Error  in  excluding,  cured  where  fully 
brought  out  on  cross-examination.  See  Mas- 
ter and  Servant,  36. 

Error  in  admission,  what  cures.  See 
Criminal  Law,  603. 

Immaterial  evidence,  exclusion  of  is  not 
harmless.    See  Master  and  Servant,  36. 

Error  in  limiting  evidence  is  cured  by 
subsequent  admission.  See  Criminal  Law, 
389. 

Error  in  rejection  of  evidence  is  cured  by 
its  subsequent  admission.  See  Witnesses, 
65. 

Refusal  to  allow  cross-examination,  when 
not  prejudicial.    See  Witnesses,  21. 

Error  in  admission,  what  cures.  See  Re- 
plevin, 13. 

Error  in  admitting  map,  what  cures.  See 
San  Francisco,  24. 

Error  in  admission,  what  direction  to  jury 
does  not  cure.    See  Railroads,  71. 

Refusal  to  admit  evidence  is  rendered 
harmless  when.    See  Building  Contracts,  5. 

Harmless,  incompetent  evidence,  when  is. 
See  Railroads,  69. 

Permitting  withdrawal  of  evidence,  when 
not  prejudicial  error.    See  ante,  98. 

Error  in  admitting  testimony,  how  cured. 
See  ante,  90. 

Exclusion  of  second  deed  from  common 
grantor,  when  not  prejudicial  error.  See 
ante,  19. 

Ruling  upon  objection  to  remark  by  wit- 
ness is  not  prejudicial.    See  ante,  93. 

Remarks  in  ruling  on  evidence  are  cured 
by  what  instructions.    See  ante,  90. 

99.  The  admission  of  improper  evidence, 
under  objection,  which  tends  in  any  degree 
to  affect  the  final  conclusion  of  the  court,  is 
ground  for  reversal  of  the  judgment  upon 
appeal,  and  for  ordering  a  new  trial,  not- 
withstanding there  may  be  sufficient  other 
evidence  in  the  record  to  support  the  find- 
ings of  fact.  (Estate  of  James,  124  Cal. 
663.) 

100.  Rulings  against  the  admissibility  of 
evidence  are  harmless,  where  the  same  facts 
are  subsequently  proved  and  included  in  the 
findings.  (Commercial  Bank  of  Madera  v. 
Redfield,  122  Cal.  405.) 

101.  Any  error  committed  in  the  sustain- 
ing of  an  objection  to  questions  asked  of  a 
witness  is  cured,  where  the  witness  was 
subsequently  recalled,  and,  without  objec- 
tion, testified  fully  in  regard  to  the  matter. 
(People  v.  Ross,  115  Cal.  233.) 

102.  The  exclusion  of  collateral  corres- 
pondence offered  to  show  the  relations  be- 
tween the  defendant  and  the  one  claimed 
to  be  his  agent,  is  harmless,  where  it  is 
merely  a  repetition  of  the  oral  testimony 
on  that  point.  (Buckley  v.  Sllverberg,  113 
Cal.  673.) 

103.  Any  error  in  refusing  to  allow  cross- 
examination  of  the  plaintiff  by  the  defend- 
ant as  to  the  time  of  the  receipt  of  certain 
letters  offered  in  evidence,  is  cured  by  a  sub- 
sequent permission  of  the  court  at  the  close 
of  the  trial  to  open  the  case,  to  allow  such 


questions  to  be  put  by  the  defendant,  al- 
though such  permission  was  refused,  unless 
the  case  should  be  opened  generally  for  the 
reception  of  testimony.  (Bergtholdt  v. 
Porter  Brothers  Co.,  114  Cal.  681.) 

104.  Error  in  the  admission  of  evidence 
upon  other  matters  not  involving  the  ques- 
tion of  mistake  of  fact  upon  which  the  judg- 
ment for  plaintiff  proceeds  is  without  injury. 
(Moore  v.  Copp,  119  Cal.  429.) 

105.  The  admission  of  irrelevant  and  im- 
material evidence  is  harmless,  and  not 
ground  for  reversal  upon  appeal,  if  the  ap- 
pellant could  not  have  been  prejudiced  by 
it;  and  the  result  would  have  been  the  same, 
if  it  had  been  excluded.    (Davis  v.  Green, 

122  Cal.  364.) 

106.  The  reception  of  immaterial  evidence 
for  the  respondent,  whose  case  was  fully 
made  out  without  such  evidence,  if  errone- 
ous, Is  not  prejudicial  to  the  appellant. 
(Dauphiny  &  Co.  v.  Red  Poll  Creamery  Co., 

123  Cal.  548.) 

Error  in  admitting  evidence  is  without 
prejudice  where  fact  proved  was  of  no  con- 
sequence.   See  ante,  9. 

6.  Agreement  to  Abide  by  Evidence  in  An- 
other Suit. 

Stipulation  making  deposition  admissible 
on  each  trial,  effect  of.  See  Criminal  Law, 
93. 

107.  Where  the  plaintiff  had  numerous 
causes  of  action  to  be  tried,  depending  upon 
the  same  general  state  of  facts,  and,  after  evi- 
dence had  been  introduced  in  support  of  sev- 
eral of  them,  it  was  agreed  by  counsel  that  a 
test  might  be  made  of  the  sufficiency  of  the 
proofs  in  support  of  the  causes  of  action 
tried,  the  defendants  objecting  to  any  fur- 
ther evidence  in  order  to  get  the  matter  fully 
before  the  court,  whereupon  the  court  after 
argument,  held  the  evidence  Insufficient  and 
sustained  the  objection  to  further  evidence 
and  dismissed  the  case,  it  must  be  held  that 
counsel  and  the  court  proceeded  on  the  un- 
derstanding that  the  court  might,  upon  the 
evidence  as  it  then  stood,  determine  the  mer- 
its of  the  plaintiffs  case,  and  the  plaintiff 
is  concluded  by  his  consent  from  objecting 
that  the  court  erred  in  arbitrarily  stopping 
further  evidence  in  support  of  plaintiff's  al- 
legations and  ordering  a  judgment  of  dis- 
missal.   (Perkins  v.  Pish,  121  Cal.  317.) 

7.  Other  Questions  Relating  to. 

Order  of  proof.  See  Criminal  Law,  IX,  5, 
b. 

Order  of  proof,  review  on  appeal.  See 
Appeals,  XI,  10,  b. 

Explanation  of  testimony.  See  Criminal 
Law,  XI,  16,  e,  R. 

Anticipating  defenses.  See  Criminal  Law, 
IX,  5,  b;  XI,  16,  e,  Q. 

View  of  premises.  See  Criminal  Law,  XI, 
16,  e,  O;  Negligence,  III,  4. 

Instructions  on  right  to  disregard  testi- 
mony.   See  Criminal  Law,  IX,  8,  c. 

Amendment  to  conform  to  evidence.  See 
Pleading  and  Practice,  V,  4. 
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What  evidence  admissible  under  denial  of 
title.    See  Quieting  Title,  6. 

Question  of  competency  of  one  to  testify 
as  acquaintance  is  question  for  lower  court. 
See  Appeals,  294. 

Reopening  case.    See    Criminal  Law,  IX, 
5,  b. 
'  Exceptions  to  rulings  are  rendered  imma- 
terial by  the  findings,  when.    See  Corpora- 
tions, 43. 

Asking  of  improper  questions  as  miscon- 
duct.   See  Criminal  Law,  128,  134-136. 

Cross-examination  assuming  fact  not 
proved  is  improper.    See  Corporations,  100. 


X.  Weight  and  Sufficiency  of;    Burden  of 

Proof. 

Degree  of  required.  See  Criminal  Law, 
12k,  o,  a* 

Degree  of  proof  required,  instruction  as 
to.    See  Criminal  Law,  XI,  16,  e,  B. 

Failure  of  evidence  to  support  imma- 
terial findings.    See  Appeals,  XI,  12,  c. 

Sufficiency  of  evidence  to  support  findings. 
See  Findings,  III. 

Sufficiency  of  to  sustain  verdict  See 
Criminal  Law. 

Sufficiency  of,  question  how  presented  for 
review.    See  Appeals,  VII,  2. 

Sufficiency  of  evidence  to  support  Judg- 
ment or  findings,  time  to  appeal  to  present 
question  of.    See  Appeals,  IV,  5. 

Weight  of  evidence  not  subject  to  review. 
See  Appeals,  XI,  12,  b. 

Instruction  upon  weight  of  evidence.  See 
Insanity,  III,  3. 

Instructions  on  circumstantial  evidence. 
See  Criminal  Law,  IX,  8,  1. 

Credibility  of.  See  Criminal  Law,  IX,  5.  o. 

Credibility,  instruction  as  to.  See  Crim- 
inal Law,  IX,  8,  b. 

Failure  to  produce  stronger  testimony,  in- 
structions as  to.  See  Criminal  Law,  IX,  8, 
c. 

Insufficiency  of.    See  New  Trial,  III,  6. 

It  is  duty  of  court  to  judge  whether  evi- 
dence sufficient.    See  ante,  30.   * 

Value  of  experimental  evidence.  See  ante, 
26. 

Value  of  photographs,  how  determined. 
See  ante,  24. 

Credibility  is  for  jury.  See  Criminal  Law, 
130. 

Averments  in  former  actions,  conclusive- 
ness of.  See  Estates  of  Deceased  Persons, 
65,  66. 

Corroboration,  sufficiency  of.  See  Mar- 
riage and  Divorce,  II,  3,  d. 

Corroborative,  what  evidence  is  of  Intent 
to  revoke  will.    See  Wills,  83. 

Corroboration  of,  what  evidence  admissi- 
ble.   See  Boundaries,  7. 

108.  For  purposes  of  evidence  no  weight 
can  be  allowed  to  an  affiant's  denial  based 
on  the  want  of  information  or  belief  as  to 
the  fact  denied.  (Menke  v.  Lyndon,  124  Cal. 
160.) 

109.  Under  section  2061  of  the  Code  of 
Civil  Procedure,  evidence  is  to  be  estimated 
not  only  by  its  intrinsic  weight;  but  also  ac- 
cording to  the  evidence  which  it  is  in  the 


power  of  one  side  to  produce,  and  the  other 
to  contradict;  and  where  the  evidence  points 
to  the  fraudulent  concealment  of  a  very 
large  part  in  value  of  the  insolvent's  stock 
in  trade  prior  to  the  filing  of  the  petition, 
and  shows  that  the  similar  stock  in  trade  of 
the  defendant  and  sales  thereof  were  largely 
augmented  from  some  undisclosed  source, 
and  included  goods  identified  as  having  been 
purchased  by  the  insolvent,  It  being  an  easy 
matter  for  the  defendant  to  prove  whether 
they  were  legitimately  obtained  and  how 
they  were  so  obtained,  and  difficult  for  the 
plaintiff  to  prove  the  contrary,  the  failure  of 
the  defendant  to  offer  any  proof  upon  the 
subject,  justified  unfavorable  inferences 
against  him,  that  the  sale  made  by  him  in- 
cluded goods  surreptitiously  withheld  from 
the  assignee.  (Hall  v.  Susskind,  120  CaL 
550.) 

110.  Evidence  which  is  addressed  to  no 
issue  in  the  case,  if  admitted,  is  without 
weight  or  value.  (Bank  of  Woodland  v. 
Heron,  122  Cal.  107.) 

111.  An  instruction  requested  by  the  de- 
fendants to  the  effect  that  the  verbal  admis- 
sions of  a  party  should  be  received  "with 
great  caution"  is  properly  modified  by  strik- 
ing out  the  word  *  great";  and  where  such 
requested  instruction  contained  matter  of 
encroachment  upon  the  province  of  the  jury, 
for  which  it  might  have  been  refused,  de- 
fendants cannot  complain  upon  appeal  of 
error  of  the  court  in  giving  it  (People  v. 
Van  Horn,  119  Cal.  323.) 

112.  The  value  of  a  letter  as  evidence  is  to 
be  determined  by  the  jury,  to  whom  the 
facts  concerning  it  may  be  shown,  but  the 
application  of  the  facts  to  the  letter  is  to 
be  made  by  the  jury;  and  where  there  is  no 
technical  language  requiring  interpretation, 
it  is  proper  for  the  court  to  refuse  to  permit 
a  witness  to  tell  the  meaning  of  the  letter. 
(People  v.  Yokum;  118  Cal.  437.) 

113.  In  a  civil  case,  it  is  error  to  tell  the 
jury  that  there  must  be  evidence  sufficient 
"to  convince  their  minds"  of  any  fact  neces- 
sary to  be  shown  by  either  party,  the  weight 
of  evidence  or  preponderance  of  probability 
being  sufficient  to  establish  a  fact  in  a  civil 
case.    (Murphy  v.  Waterhouse,  113  Cal.  467.) 

114.  An  instruction  as  to  the  burden  of 
proof  is  properly  modified  by  striking  out 
clauses  calculated  rather  to  confuse  the 
minds  of  the  jury  than  to  aid  them  in  solu- 
tion of  the  evidence.  (People  v.  Ammer- 
man,  118  Cal.  23.) 

Burden  of  proof,  decision  of  supreme 
court  of  United  States  not  binding  on  ques- 
tion of.    See  Stare  Decisis. 

Immaterial  as  to  who  has  burden  of 
proof,  when.    See  Guardian  and  Ward,  13. 

Burden  of  proof  is  on  party  contesting  to 
show  claim  was  not  properly  presented. 
See  Estates  of  Deceased  Persons,  64. 

Burden  of  proof,  what  sustains  and  shift- 
ing of  in  action  on  tax  collector's  bond.  See 
Taxation,  74. 

Abandonment  or  forfeiture,  burden  of 
proof  of.    See  Mines  and  Mining,  5. 

Bona  fide  purchase,  burden  of  proof  of. 
See  Bona  Fide  Purchasers,  2. 
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Change  in  conditions  which  were  once 
shown  to  exist,  burden  of  proof  to  show. 
See  Injunctions,  19. 

Citizenship  and  location,  burden  of  proof 
of.    See  Mines  and  Mining,  14. 

Confessions,  burden  of  proving  them  to  be 
voluntary.    See  Criminal  Law,  101. 

Consent  to  change  of  contract,  burden  of 
proof  of.    See  Suretyship,  4. 

Contributory  negligence,  burden  of  proof 
of.    See  Infancy,  4;  Negligence,  29. 

Defalcation  by  bookkeeper,  burden  of 
proof.    See  Corporations,  95. 

Forgery,  burden  of  proof  on  prosecution 
for.    See  Criminal  Law,  326,  338. 

Fraudulent  conveyance,  burden  of  proof 
of.    See  Fraudulent  Conveyances,  III,  2,  3. 

Habeas  corpus,  burden  of  proof  on  petition 
for.    See  Habeas  Corpus,  3. 

Homicide,  burden  of  proof.  See  Criminal 
Law,  XI,  16,  e,  A. 

Homicide,  instruction  as  to  burden  of 
proof.     See  Criminal  Law,  XI,  16,  e,  B. 

Insanity,  burden  of  proof  of.  See  Insan- 
ity, 3,  4. 

Jurisdiction  of  justice,  burden  of  proof  of. 
See  Justices  of  the  Peace,  8. 

Knowledge  by  publisher,  burden  of  proof 
as  to.     See  Libel,  7. 

Malicious  prosecution,  burden  of  proof  In 
action  for.    See  Malicious  Prosecution,  1. 

Marriage  on  high  seas,  validity  of,  burden 
of  proving.    See  Marriage  and  Divorce,  5. 

Medicine,  burden  of  proof  to  show  cer- 
tificate to  practice.    See  Criminal  Law,  559. 

Negligence,  burden  of  proving  is  sustained 
hj  what  proof.    See  Bridges,  4. 

Note  given  as  collateral,  burden  of  proof 
in  action  on.    See  Pledges,  25. 

Ownership  of  street,  burden  of  proving. 
See  Streets,  8. 

Ownership,  burden  of  proof  of.  See 
Watercourses,  68. 

Payment,  burden  of  proof  of.  See  Bills 
and  Notes,  23. 

Payment,  action  on  note,  burden  of  proof 
of.    See  Bills  and  Notes,  23. 

Presumption  arising  from  possession  of 
policy,  burden  of  overcoming.  See  Insur- 
ance, 1. 

Receipt,  burden  of  overcoming.  See  Ex- 
ecutors and  Administrators,  86. 

Resulting  trust,  burden  of  proof  of.  See 
Trusts  and  Trustees,  39. 

Sale,  burden  of  proof  of.    See  Replevin,  18. 

Separate  property,  burden  of  proof  as  to. 
See  Husband  and  Wife,  40,  41. 

Sufficient  excess  in  reserve  fund  to  war- 
rant payment,  burden  of  proof  to  show.  See 
Benevolent  Societies,  31. 

Tenancy,  burden  of  proof  of.  See  Land- 
lord and  Tenant,  4. 

Testamentary  capacity,  burden  of  proving 
want  of.    See  Wills,  10. 

Trust  deed,  want  of  due  execution  of  by 
married  women,  burden  of  proof  of.  See 
Trusts  and  Trustees,  15. 

Vendor's  lien,  burden  of  proof  of  waiver 
of.    See  Vendor  and  Vendee,  81. 


EXAMINATION. 

Order  of.    See  Garnishment 
Preliminary.    See  Criminal  Law,  III. 
Jurors,   examination    of.    See    Jury   and 
Jurors,  V,  3. 
Of  witnesses.    See  Witnesses,  II. 

EXAMINERS. 
See  Board  of  Examiners. 

EXCAVATIONS. 


37. 


Dangerous,  injury  from.    See    Railroads, 


EXCEPTIONS. 


Bills  of.    See  Appeals,  VI. 

Contract  for  sale  of  real  estate,  excep- 
tions in.    See  Vendor  and  Vendee,  I. 

Deed  of  executor,  reservations  in.  See 
Estates  of  Deceased  Persons,  VI,  2,  e. 

Description  is  not  Impaired  by  what  excep- 
tion.   See  Streets,  18. 

Errors  not  excepted  to.  See  New  Trial. 
Ill,  3. 

Findings,  exceptions  to.    See  Findings,  V. 

General  exceptions  to  instructions  are  In- 
sufficient.   See  Instructions,  41. 

Instructions,  general  exception  to  is  in- 
sufficient   See  Instructions,  40. 

Policies,  exceptions  in.    See  Insurance,  I, 

Statute,  exception  to,  pleading  of.  See 
Statute  of  Limitations,  41. 

EXCESSIVE  DAMAGES. 

See  Damages,  14  et  seq. 

What  not    See  Damages,  13,  14. 

EXCHANGE. 

Bills  of.    See  Bills  and  Notes. 

Broker  negotiating  exchange,  right  of  to 
commissions  from  both  parties.  See  Agency, 
36. 

Enforcement  of  contract  of.  See  Specific 
Performance,  4. 

Land  conveyed  to  wife  in  exchange  for 
separate  property  is  separate  property.  See 
Husband  and  Wife,  34. 

Rescission  of  for  fraud.  See  Rescission 
of  Contracts,  I. 

1.  Where  the  evidence  showed  that  the 
agreement  for  the  exchange  of  lands  was 
fair  and  reasonable  and  the  properties  were 
about  of  the  same  value,  there  is  no  ground 
for  a  discussion  of  the  rule  as  to  when  in- 
adequacy of  price  will  prevent  a  specific 
performance.  (Allstead  v.  Nlcol,  123  Cal. 
594.) 

2.  Where  the  complaint  described  specifi- 
cally the  land  agreed  to  be  conveyed  by  the 
plaintiff,  in  exchange  for  the  land  of  the 
defendant,  and  the  allegation  is  not  denied, 
but  the  answer  avers  that  the  title  of  the 
land  described  was  "not  clear  or  good,"  and 
the  case  was  tried  with  reference  to  the  de- 
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scription,  and  it  was  found  to  be  correct 
by  the  court,  objection  thereto  for  indefinite- 
ness  is  waived,  and  cannot  be  urged  upon 
appeal  for  the  first  time.  (AUstead  v.  Nicol, 
123  Cal.  594.) 

3.  A  finding  that  there  was  no  supple- 
mental contract  between  the  parties  is  not 
overthrown  by  evidence  that  one  of  the  par- 
ties proposed  to  examine  the  land  of  the 
other,  as  well  as  to  have  the  abstract  of  title 
examined,  to  which  the  other  did  not  ob- 
ject, in  the  absence  of  proof  of  an  agree- 
ment that  the  trade  was  to  depend  upon  the 
inspection  of  the  land.  (AUstead  v.  Nicol, 
123  Cal.  594.) 

EXCLUSION. 

Witnesses,  exclusion  of  from  courtroom. 
See  Witnesses,  V. 

Land,  exclusion  of  from  irrigation  dis- 
trict.   See  Irrigation  Districts,  III. 

EX  CONTRACTU. 

Action,  when  is  not.  See  Master  and  Ser- 
vant, 31. 

EX  DELICTO. 


Action,  when  is.    See  Master  and  Servant, 


31. 


EXECUTION. 


Of  contracts,  questions  relating  to.  See 
Contracts,  I. 

Sufficiency  of  proof  of  execution  of  will. 
See  Wills,  V,  2. 

Chattel  mortgage,  execution  of.  See  Mort- 
gages, XIX,  1. 

EXECUTIONS. 

I.  Issuance  of;  Bond  to  Stay. 
II.  Levy  of;  Claim  of  Property. 

III.  Sales. 

1.  Notice  of;  Sales  en  Masse. 

2.  Title,  Rights    and    Liabilities  of 

Purchasers. 

3.  Relation  of  Title. 

4.  Vacation   of;   Reversal   of  Judg- 

ment. 

IV.  Redemption. 

Y.  Sheriff's  Deed. 

VI.   Proceedings  in  Aid  of  Execution;  Effect 
of  Civil  Death  of  Defendant. 

Foreclosure,  sales  under.  See  Mortgages, 
XVIII,  11. 

Insolvency  proceedings,  effect  of  on.  See 
Bankruptcy  and  Insolvency,  IV. 

In  justice's  court.  See  Justices  of  the 
Peace,  III. 

Questions  relating  to,  how  presented  for 
review.    See  Appeals,  VII,  4. 

Sheriff  selling  property  on  execution 
against  seller  is  guilty  of  conversion,  when. 
See  Trover   2. 

Sheriff,  liability  of.    See  Sheriffs. 

Presumption  in  favor  of  regularity  of  pro- 
ceedings under.    See  Mortgages,  135. 


Intervention  by  subsequent  execution  cred- 
itor.   See  Attachments,  25,  26. 

I.  Issuance  of;  Bond  to  Stay. 

1.  Section  685  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1895,  which  provides 
that  "in  all  cases  the  judgment  may  be  en- 
forced or  carried  into  execution  after  the 
lapse  of  five  years  from  the  date  of  its  en- 
try, by  leave  of  the  court  upon  motion,  or 
by  judgment  for  that  purpose  founded  upon 
supplemental  pleadings,"  etc.,  does  not  im- 
pose an  absolute  duty  upon  the  court  to  al- 
low execution  after  the  lapse  of  five  years, 
but  is  permissive  and  vests  the  court  with 
discretionary  power  to  grant  or  refuse  the 
application  therefor;  and  its  refusal  to  allow 
the  enforcement  of  a  decree  for  the  sale  of 
mortgaged  premises  after  the  lapse  of  five 
years,  no  sale  having  been  previously  made, 
will  be  affirmed  upon  appeal,  where  no  abuse 
of  discretion  appears  in  the  record.  (Wheel- 
er v.  Eldred,  121  Cal.  28.) 

2.  Where  the  sureties  upon  a  bond  to  stay 
execution  have  justified  before  the  county 
clerk  upon  notice,  his  decision  in  favor  of  the 
sufficiency  of  the  sureties  is  conclusive,  and 
cannot  be  reviewed  upon  a  motion  for  a 
writ  of  supersedeas  to  stay  the  execution  of 
the  judgment  and  all  proceedings  thereon 
pending  the  appeal;  and  where  such  bond  Is 
in  due  form,  the  writ  of  supersedeas  will  be 
granted.    (Kreling  v.  Kreling,  116  Cal  458.) 

Bond  to  stay  execution  pending  appeal. 
See  Appeals,  V1I1,  7. 

Stay  pending  appeal  granting,  in  supreme 
court.    See  Appeals,  VIII,  7. 

Effect  of  appeal  on  proceedings.  See  Ap- 
peals, VIII,  7. 

Stay  pending  appeal.  See  Marriage  and 
Divorce,  58. 

Stay  of,  does  not  stop  running  of  interest. 
See  Tender,  10. 

II.  Levy  of;  Claim  of  Property. 

Instructions  of  attorney  to  sheriff  cannot 
be  inspected.    See  Sheriffs,  3. 

Fees  for  levy  of.    See  Fees. 

Levy  of  before  sale  of  attached  property. 
See  Attachments,  VIII. 

Alimony,  execution  for.  See  Marriage  and 
Divorce,  II,  5,  d. 

Exemptions  from  execution.  See  Exemp- 
tions. 

Patent  right  not  subject  to  execution. 
See  Inventions. 

Exemption  of  homesteads.  See  Home- 
steads, IV. 

Proceeds  of  policy  are  exempt,  when.  See 
Estates  of  Deceased  Persons,  5. 

Waterfront  lands  are  not  subject  to  exe- 
cution. See  Swamp  and  Overflowed  Lands, 
6. 

Levy  of  execution  where  defendant  sen- 
tenced to  life  imprisonment    See  post,  VI. 

3.  The  fact  that  some  of  the  land  upon 
which  the  sheriff  levied  stood  on  the  rec- 
ords of  the  county  in  the  names  of  persons 
not  parties  to  the  writ  does  not  require  that 
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the  levy  of  the  execution  should  be  different 
in  case  of  such  land,  nor  that  there  should 
be  any  notice  other  than  that  given  to  the 
general  public  by  the  ordinary  posting  and 
advertisement  of  sale;  and,  in  such  case,  the 
judgment  lien,  levy,  and  sale  can  only  oper- 
ate on  such  interest  in  the  land  as  may  be 
in  fact  owned  by  the  defendant.  (Lehn- 
hardt  v.  Jennings,  119  Gal.  192.) 

4.  A  verified  written  claim  of  title  served 
by  the  claimant  of  personal  property  (which 
was  all  of  the  same  kind)  levied  upon  by  an 
officer  under  execution,  pursuant  to  sections 
549  and  689  of  the  Code  of  Civil  Procedure, 
which  states  that  affiant  acquired  title  to 
the  property  from  two  persons  named,  suffi- 
ciently apprises  the  officer  of  the  source  of 
the  claimant's  title,  whether  the  property 
was  wholly  acquired  from  such  persons 
jointly,  or  in  part  from  each  of  them  sever- 
ally.   (Henderson  v.  Hart,  122  Cal.  332.) 

5.  A  judgment  and  decree  foreclosing  a 
mortgage  cannot  be  levied  upon  and  sold 
under  execution,  and  an  execution  sale 
thereof  is  invalid  and  ineffectual  to  transfer 
such  judgment,  and  decree  to  the  purchaser, 
who  takes  nothing  thereby.  (Carpenter  v. 
Lewis,  119  Cal.  18.) 

6.  A  notice  of  claim  upon  a  constable  who 
has  wrongfully  seized  wood  in  possession  of 
the  claimant,  which  states  that  the  claim- 
ant is  entitled  to  the  possession  under  a  bill 
of  sale,  is  sufficiently  explicit,  although  the 
possession  under  the  bill  of  sale  was  given 
by  way  of  security,  and  the  notice  did  not 
state  that  the  plaintiff  had  taken  the  wood 
in  pledge.    (Dubois  v.  Splnks,  114  Cal.  289.) 

Notice  of  claim  for  wages,  service  of.  See 
Master  and  Servant,  GO,  61. 

III.  Sales 

1.  Notice  of;  Sales  en  Masse. 

Notice,  on  sale  of  lands,  of  record  in  names 
of  third  parties.    See  ante,  3. 

7.  An  execution  sale  of  several  articles  of 
personal  property  in  one  lot,  instead  of  sep- 
arately, although  irregular,  is  not  void.  fOr- 
ton  v.  Brown,  113  Cal.  561.) 

8.  An  irregular  sale  of  property  under  exe- 
cution in  one  parcel,  which  should  be  sold 
in  separate  parcels,  is  not  void,  and  the  pur- 
chaser, upon  payment  of  the  purchase 
money,  was  entitled  to  the  immediate  pos- 
session of  the  property  purchased,  and  was 
under  no  obligation  to  surrender  it  to  the 
sheriff,  upon  the  sale  being  vacated,  with- 
out repayment  of  the  money  paid  for  it;  and 
where  such  money  was  paid  out  upon  pre- 
ferred claims  against  the  corporation  whose 
property  was  sold,  and  the  order  of  the  court 
vacating  the  sale  required  the  repayment  of 
the  purchase  money  to  the  purchaser,  if 
such  order  is  not  complied  with  by  the  cor- 
poration, or  its  assignee  in  insolvency,  nor 
any  offer  made  to  comply  with  it,  no  duty 
rested  upon  the  sheriff  to  retake  the  custody 
of  the  property  from  the  purchaser;  and 
quaere  whether,  in  such  case,  even  allega- 
tions of  fraud  and  collusion  between  the 
sheriff  and  purchaser  as  to  the  custody   of 
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the  property  can  state  a  cause  of  action  in 
favor  of  such  assignee  against  the  sureties 
upon  tjhe  bond  of  sheriff.  (Orton  v.  Brown, 
117  Cal.  501.) 

Sales  en  masse.  See  Mortgages,  XVIII, 
11,  b. 

Sale  under  judgment  foreclosing  street  as- 
sessment   See  Streets,  XI,  10,  e. 

Leasehold  interest  need  not  be  sold  before 
land,  when.    See  Mechanics'  Liens,  77. 

2.  Title;  Rights  and  Liabilities  of  Purchas- 
ers. 

Title  of  purchaser  at  sale  under  street  as- 
sessment.   See  Streets,  XI,  10,  e. 

Execution  sale  of  interest  of  son  conveys 
no  title,  when.  See  Estates  of  Deceased 
Persons,  137. 

Validity  of  sale  for  full  amount  under 
claim  purchased  at  discount  See  Vendor 
and  Vendee,  38. 

Creditor  purchasing  land  held  in  trust  un- 
der execution,  protection  of.  See  Trusts  and 
Trustees,  43. 

Sale  under  execution  upon  void  judgment 
confers  no  title.    See  Pledges,  29. 

One  deraigning  title  under  execution  sale, 
what  need  not  show.    See  Quieting  Title,  8. 

Action  against  purchaser  under  execution 
to  set  aside  proceedings.  See  Marriage  and 
Divorce,  59  et  seq. 

Relation  of  title.    See  post,  III,  3. 

9.  Upon  a  sale  of  real  property  under  exe- 
cution, the  purchaser  who  obtains  the  sher- 
iff's deed  becomes  the  successor  in  interest 
of  the  judgment  debtor  as  of  the  date  of  the 
docketing  of  the  judgment,  and  is  entitled 
to  the  possession  of  the  property  as  against 
all  persons  claiming  under  the  judgment 
debtor  by  title  derived  subsequently  to  his 
own.    (Purser  v.  Cady,  120  Cal.  214.) 

10.  A  sale  under  execution  against  a  pre- 
emptor  who  had  obtained  a  government 
patent  for  the  land  prior  to  the  sale,  which 
did  not  purport  to  convey  his  title  in  fee,  but 
was  merely  of  "all  the  right,  title,  and  in- 
terest" held  by  him  oil  the  date  of  the  filing 
of  an  abstract  of  a  judgment  recovered 
against  him  in  a  justice's  court  upon  which 
the  execution  was  issued,  at  which  date  the 
pre-emption  settler  had  only  a  possessory 
claim  to  the  land  as  such  settler,  and  had 
not  proved  up  or  paid  for  the  land,  did  not 
pass  or  affect  the  title  acquired  by  him  sub- 
sequently to  that  date,  and  he  may  maintain 
an  action  to  quiet  his  title  in  fee  as  against 
the  purchasers  at  the  execution  sale.  (Ru- 
pert v.  Jones,  119  Cal.  111.) 

11.  The  purchase  of  personal  property  at 
execution  sale  by  a  bona  fide  purchaser 
from  a  vendor  to  whom  no  possession  was 
delivered  under  sale  from  a  prior  owner,  the 
execution  having  been  issued  upon  a  judg- 
ment rendered  in  an  attachment  suit  brought 
by  creditors  of  such  prior  owner,  in  which 
the  property  was  attached  while  in  posses- 
sion of  such  bona  fide  purchaser,  does  not 
estop  the  purchaser  from  denying  that  the 
property  was  rightfully  attached  as  the  prop- 
erty of  such  prior  owner.  (Williams  v. 
Borgwardt,  119  Cal.  80.) 
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12.  Although  the  fact  that  the  plaintiff 
had  recovered  the  possession  of  the  property 
by  purchase  at  an  execution  sale,  before  the 
trial  of  an  action  brought  to  replevy  the 
property  from  the  sheriff,  may  change  the 
rule  of  damages,  yet  where  no  such  point  Is 
made  upon  appeal,  and  the  evidence  shows 
that  the  amount  of  damages  rendered  Is 
about  the  same  as  It  would  have  been  If  the 
correct  rule  of  damages  had  been  followed, 
a  reversal  of  the  judgment  Is  not  called  for 
upon  that  ground.  (Williams  v.  Borgwardt, 
119  Cal.  80.) 

Judgment  Hen,  levy  and  sale  can  only  op- 
erate on  such  Interest  as  was  owned  by  de- 
fendants.   See  ante,  3. 

13.  Where  a  judgment  Uenholder  who  held 
liens  of  equal  rank  with  that  of  a  judgment 
lien  In  favor  of  another  person,  sold  other 
pieces  of  property  under  execution  besides 
the  property  sold  under  the  other  judgment 
lien,  the  omission  of  the  court  in  an  action 
to  determine  the  question  of  priorities  be- 
tween them,  to  find  as  to  the  value  of  the 
respective  pieces  of  property  so  sold  is  ma- 
terial, and  renders  it  impracticable  to  de- 
termine the  respective  rights  of  the  parties 
In  the  property  sold.  (Tllley  v.  Bonney,  123 
Cal.  118.) 

3.  Relation  of  Title. 

14.  Where  the  plaintiff  levied  an  attach- 
ment upon  the  property  in  controversy  prior 
to  the  date  of  a  mortgage  from  the  attach- 
ment debtor  to  another  one  of  the  defend- 
ants, the  title  of  the  plaintiff  under  the  exe- 
cution sale  relates  to  the  date  of  the  levy  of 
the  attachment,  and  the  rights  of  the  mort- 
gagee defendant  are  as  effectually  concluded 
by  the  execution  sale  as  were  those  of  the 
execution  debtor;  nor  Is  the  plaintiff  re- 
quired to  prove  any  title  In  the  execution 
debtor  as  against  such  mortgagee  defendant. 
(Reilly  v.  Wright,  117  Cal.  77.) 

15.  Upon  the  commencement  of  an  action 
to  foreclose  a  Hen  upon  real  property,  the 
filing  of  a  notice  of  lis  pendens  gives  con- 
structive notice  of  the  claim  of  lien  to  a  pur- 
chaser of  the  real  property  under  execution 
pending  the  foreclosure,  and  a  deed  under 
the  foreclosure  would  relate  to  the  date  of 
the  lien,  if  established  by  the  judgment  of 
foreclosure;  but  the  priority  of  the  lien  over 
the  execution  sale  is  not  established  by  the 
lis  pendens  merely,  but  must  be  shown  by 
other  competent  evidence;  and  where  neither 
the  complaint  nor  the  judgment  states  the 
date  of  the  lien,  and  the  judgment  foreclos- 
ing it  is  reversed  for  insufficiency  of  the 
complaint  to  show  a  lien,  the  title  acquired 
under  the  sale  cannot  extend  by  relation  be- 
yond the  commencement  of  the  action,  and 
cannot  prevail  over  the  title  of  the  execu- 
tion purchaser,  if  his  judgment  was  docketed 
prior  thereto.  (Purser  v.  Cady,  120  Cal.  214.) 


4.  Vacation  of;  Reversal  of  Judgment. 

Restoring  consideration  paid  on  vacation 
of  sale.    See  ante,  8. 


Validity  of  sheriff's  sale  cannot  be  collat- 
erally attacked,  when.  See  Marriage  and 
Divorce,  00.* 

16.  In  an  action  brought  to  have  two 
judgment  Hens  in  favor  of  the  plaintiff  de- 
clared a  prior  Hen  to  that  of  two  judgments 
in  favor  of  the  defendant  which  were  not 
directly  appealed  from,  a  motion  wlU  not  lie 
to  set  aside  execution  sales  under  the  de- 
fendant's judgments,  and  to  vacate  the  cer- 
tificates and  deeds  executed  to  the  defend- 
ant. The  plaintiff  in  such  collateral  suit 
cannot,  by  motion,  have  greater  relief  than 
that  sought  by  the  complaint  (Bonney  v. 
Tilley,  123X5al.  126.) 

17.  An  execution  sale  cannot  be  set  aside 
on  motion  made  fifteen  months  after  the 
sale,  and  after  the  moving  party  has  lost  his 
right  of  redemption,  from  the  sale  under  a 
Hen  adjudged  to  be  prior  to  his  own;  nor 
can  a  motion  be  entertained  where  the  mov- 
ing party  has  himself  by  execution  sales 
satisfied  the  judgments  under  which  he 
claims  the  right  to  make  the  motion.  (Bon- 
ney v.  Tllley,  123  Cal.  126.) 

18.  A  sheriff  who  sells  personal  property 
under  execution,  which  is  immediately  taken 
possession  of  by  the  purchaser,  is  only  liable, 
upon  such  sale  being  sef  aside,  for  his  fail- 
ure to  retake  the  property.  (Orton  v.  Brown, 
113  Cal.  661.) 

19.  The  title  acquired  by  a  plaintiff  at  a 
sale  upon  his  own  judgment  Is  affected  by 
any  defect  in  the  proceedings  by  virtue  of 
which  the  judgment  is  reversed.  (Purser  v. 
Cady,  120  Cal.  214.) 

20.  The  question  whether  the  grantee  of  a 
plaintiff  who  has  purchased  property  at  a 
sale  under  his  own  judgment  is  affected  by 
the  reversal  the  same  as  would  be  the  plain- 
tiff, or  as  to  how  far  he  may  claim  protec- 
tion as  a  bona  fide  purchaser,  without  notice 
of  the  appeal,  if  at  all,  referred  to,  but  not 
decided.    (Purser  v.  Cady,  120  Cal.  214.) 

IV.  Redemption. 

Offer  to  redeem  after  title  passed.  See  In- 
junctions, VII. 

Redemption  act  reducing  percentage  to  be 
paid  on,  is  not  retrospective.  See  Constitu- 
tional Law,  22. 

Execution  sale  cannot  be  set  aside  after 
moving  party  has  lost  his  right  of  redemp- 
tion.   See  ante,  17. 

Recital  in  deed  that  there  was  no  redemp- 
tion is  not  conclusive.    See  post,  V. 

21.  The  grantee  of  a  judgment  debtor, 
whose  land  has  been  sold  under  execution, 
is  not  a  "redemptioner"  in  the  sense  in  which 
that  word  is  used  in  section  705  of  the  Code 
of  Civil  Procedure,  and,  in  order  to  redeem 
from  the  execution  sale,  need  not  comply 
with  the  conditions  imposed  by  that  section 
on  "redemptioners."  Such  grantee  is  a  "suc- 
cessor in  Interest"  of  the  judgment  debtor, 
as  that  phrase  is  used  in  section  701  of  that 
code,  and  is  entitled  to  redeem  in  the  same 
manner  as  the  judgment  debtor.  (PhllUps 
v.  Hagart,  113  Cal.  552.) 

22.  Upon  an  execution  sale  by  one  judg- 
ment creditor  of  property  fraudulently  con- 
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▼eyed  by  tne  debtor,  another  creditor  who 
ha*  obtained  a  subsequent  Judgment  lien 
docketed  for  a  deficiency,  after  foreclosure 
of  a  mortgage  upon  other  property,  may  re- 
deem therefrom,  and  upon  a  failure  to  re- 
deem from  him,  may  acquire  the  legal  title 
by  a  sheriff's  deed  executed  to  him  as  such 
redemptioner.  (First  Nat.  Bank  of  Los  An- 
geles v.  Maxwell,  123  Cal.  360.) 

23.  A  subsequent  lienholder,  whose  lien 
accrued  after  the  docketing  of  a  judgment 
rendered  in  the  name  of  the  plaintiff  in  an 
action  to  foreclose  a  vendor's  lien  against 
the  property  of  a  mining  corporation,  and 
the  sale  thereunder,  must  make  a  statutory 
redemption  therefrom  during  the  period  al- 
lowed therefor,  by  tendering  with  the  proper 
redemption  papers  the  amount  which  was  in 
fact  a  valid  lien  upon  the  property;  and 
upon  his  failure  to  do  so,  the  title  will  pass 
to  the  purchaser,  notwithstanding  a  mere 
tender  of  the  amount  due,  without  a  statu- 
tory redemption.  (Tllley  v.  Bonney,  123  Cal. 
118.) 

24.  In  order  to  render  effectual  a  redemp- 
tion of  real  estate  sold  under  execution,  the 
Issuance  by  the  sheriff  of  a  certificate  of  re- 
demption is  not  necessary.  (Phillips  v.  Ha- 
gart,  113  Cal.  552.) 

25.  A  prior  redemptioner  who  has  ef- 
fected a  valid  redemption  has  succeeded  to 
the  rights  of  the  purchaser,  as  the  owner  of 
an  equitable  estate  in  the  lands,  which, 
though  conditional,  may  become  absolute  by 
mere  lapse  of  time,  to  which  rights  are 
added  the  rights  of  a  redemptioner;  and  he 
has  such  an  estate  in  the  land  as  entitles 
him  to  protection  against  an  assumed  junior 
redemption  under  a  void  judgment.  (Ben- 
nett v.  Wilson,  122  Cal.  509.) 

26.  The  prior  redemptioner  may  malntian 
an  action  to  determine  the  invalidity  of  the 
judgment  and  judgment  lien  claimed  to  sup- 
port a  junior  redemption,  and  to  determine 
that  the  holder  thereof  is  not  a  redemptioner, 
and  that  plaintiff,  under  his  redemption,  is 
entitled  to  a  sheriff's  deed.  (Bennett  v.  Wil- 
son, 122  Cal.  509.) 

27.  The  plaintiff  in  such  action  may  assail 
the  junior  judgment  as  having  been  fraud- 
ulently obtained  by  default,  upon  a  false 
and  collusive  return  of  service  of  summons 
by  the  sheriff,  if  no  service  of  summons  was 
in  fact  made,  and  may  show  that  the  judg- 
ment is  void  for  want  of  jurisdiction  of  the 
person  of  the  defendant  (Bennett  v.  Wilson, 
122  Cal.  500.) 

28.  In  such  case,  the  plaintiff  la  not  re- 
quired to  show  that  there  was  a  defense  up- 
on the  merits  to  the  action  in  which  the  void 
judgment  was  rendered.  (Bennett  v.  Wil- 
son, 122  Cal.  509.) 

29.  The  sheriff  is  not  so  far  the  agent  of 
the  purchaser  or  of  a  prior  redemptioner  as 
to  bind  or  estop  him  from  questioning  the 
validity  of  a  subsequent  redemption  upon 
which  the  money  is  paid  to  the  sheriff.  (Ben- 
nett v.  Wilson,  122  Cal.  509.) 

30.  The  purchaser  from  whom  the  redemp- 
tion was  made  by  the  plaintiff  Is  not  a  neces- 
sary party  to  an  action  by  the  redemptioner 
to  determine  the  invalidity  of  a  junior  re- 


demption; and  the  misjoinder  of  the  corpora- 
tion which  owned  the  land  sold,  and  was  a 
party  defendant  to  the  void  judgment,  la 
not  an  injury  to  the  junior  redemptioner 
who  obtained  the  void  judgment  (Bennett 
v.  Wilson,  122  Cal.  509.) 


V.  Sheriff's  Deed. 

Sheriff's  deed  of  property  fraudulently 
conveyed  passes  title  and  not  a  mere  equity. 
See  Fraudulent  Conveyances,  21. 

Appointment  of  receiver  in  suit  by  redemp- 
tioner to  compel  sheriff's  deed.  See  Receiv- 
ers, 6. 

Relation  of  deed.    See  ante,  III,  3. 

31.  A  recital  in  a  sheriff's  deed,  given  to 
the  execution  purchaser,  "that  there  had 
been  no  redemption  from  the  sale,"  is  not 
conclusive  upon  a  grantee  of  the  judgment 
debtor  who  had  made  a  valid  redemption. 
The  grantee  may  attack  such  deed  in  an  ac- 
tion of  ejectment,  without  resorting  to 
equity  to  have  it  set  aside.  (Phillips  v.  Ha- 
gart,  113  Cal.  552.) 


VI.  Proceedings  in  Aid  of  Execution;     Ef- 
fect of  Civil  Death  of  Defendant 

Appointment  of  receivers.    See  Receivers, 

4  et  seq. 

Supplementary  proceedings.  See  Supple- 
mentary Proceedings. 

Writs  of  assistance.  See  Writs  of  Assist- 
ance. 

32.  Proceedings  in  aid  of  execution  are 
only  a  summary  method  of  purging  the 
debtor's  conscience,  and  compelling  the  dis- 
closure of  any  property  he  may  have  which 
is  subject  to  execution;  and  it  is  not  incum-  * 
bent  upon  the  court  to  make  express  find- 
ings in  special  proceedings  of  this  character, 
and  the  action  of  the  court  cannot  be  re- 
versed for  want  of  such  findings.  (Lyons  v. 
Marcher,  119  Cal.  382.) 

33.  The  jurisdiction  of  the  court  to  en- 
force an  execution  against  the  property  of  a 
defendant  in  an  action  brought  against  him 
before  his  trial  under  a  charge  of  murder  is 
not  divested  or  affected  because  the  judg- 
ment was  entered  against  him  after  his  civil 
death  by  sentence  to  imprisonment  for  life 
in  the  state  prison.  Civil  death  Is  not  iden- 
tical in  law  with  physical  death;  and,  under 
our  code,  it  does  not  Interfere  with  the  dis- 
position of  the  property  of  the  life  convict 
or  the  taking  of  it  to  pay  his  debts.  (Coffee 
v.  Haynes,  124  Cal.  561.) 


EXECUTORS     AND    ADMINISTRATORS. 

I.  Right    to  Letters   and   Appointment; 
Nomination. 

II.  Renunciation. 

III.  Issuance  of  Letters;  Seal. 

IV.  Qualification  of. 

V.  Suspension  or  Removal  of;  Revocation 
of  Letters. 
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VI.  Powers,  Duties,  and  Liabilities. 

1.  Fiduciary  Relation  of. 

2.  Inventory. 

3.  Title   and    Right  of    Possession; 

Collection  of  Assets;  Attacking 
Sales  by  Intestate. 

4.  Carrying  on  Business;    Creating 

Claims  against  Estate;  Liability 
of  Estate  for  Acts  of. 

5.  Waiver  of  Statute  of  Limitations; 

Oral  Promise  to  Pay  Debt. 

6.  Mortgages  by. 

7.  Claims  of,  against  Estate;  Debts 

Due  Estate  from. 

8.  Disbursements    under   Order   of 

Court  «r  by  Authority  of  Par- 
ties. 

9.  Duty   on   Foreclosure    of    Mort- 

gage;     Attacking    Decree     to 
Charge   Executor    with   Negli- 
gence. 
VII.  Actions  by  and  against 

1.  Actions  by. 

2.  Actions  against;  Stipulations  by. 

Till.  Accounting. 

1.  Jurisdiction  over;  Accounting  af- 

ter Distribution. 

2.  Notice  of. 

3.  What  Allowed  to. 

a.  Expenses  of   Litigation  and 

Attorney's  Fees. 

b.  Expenses  of  Administration 

or  in  Managing  Property. 

c.  Services      of      Bookkeeper; 

Traveling  Expenses. 

4.  What  Chargeable  with. 

a.  Land  Used  for  Personal  Ben- 

efit;   Loss  without  Negli- 
gence. 

b.  Interest;  Herein  of  Mingling 

of  Funds. 

5.  Vouchers,      Conclusiveness      of; 

Omission    of    Allowed    Items 
from. 

6.  Objections  to  and  Contest  of. 

7.  Conclusiveness     of     Settlement; 

Effect  of  Order  Charging  Prop- 
erty to  Executor;    Finding  As- 
sailing Integrity. 
IX.  Compensation. 

1.  Commissions;  Waiver  of;    Extra 

Services. 

2.  Agreements  for  Compensation. 

3.  Where  There  are  Joint  Adminis- 

trators. 

4.  Will  Fixing  Compensation;     Ef- 

fect of. 
X.  Discharge  of  Administrator. 

XI.  Ancillary  Administration. 

XII.  Death  of  Administrator  and  Actions 
against  Sureties. 

XIIL  Administrators  de  Bonis  Non  or  with 

Will  Annexed. 
XIV.  Public  Administrators. 

See  Estates  of  Deceased  Persons. 

Wills.    See  WiUs. 

Probate  homestead.    See  Homesteads,  X. 

Special  administrator,  liability  for  obstruc- 
tion of  private  right  of  way.  See  Nuisances, 
2. 


Rights  and  duties  of  executors  are  distinct 
from  rights  as  trustees  under  will.  See 
Trusts  and  Trustees,  50. 

Power  of  sale  given  executors  do  not  ex- 
tend to  them  as  trustees  under  will.  See 
Trusts  and  Trustees,  50. 

Executor  is  not  a  public  officer.  See 
Venue,  1. 

Purchases  of  land  by  executor  from  rail- 
road, rights  of  assignees  of.  See  Railroads, 
13  et  seq. 

Provision  in  will  for  service  for  seven 
years  does  not  require  administration  to  be 
kept  open.    See  Wills,  80. 

Appending  word  "administratrix"  to  sig- 
nature. See  Swamp  and  Overflowed  Lands, 
17. 

Deed  by  executor,  on  condemnation  of 
land,  without  order  of  court  is  void.  See  Es- 
tates of  Deceased  Persons,  152. 

Provision  for  sale  of  land  does  not  create 
trust  in,  when.  See  Estates  of  Deceased 
Persons,  115. 

Administrator  selling  property  estopped 
by  retaining  purchase  price,  although  sale 
void.    See  Estoppel,  9. 

Oral  promise  to  pay  note  of  co-executor 
not  due  for  three  years.  See  Statute  of 
Frauds,  1  et  seq. 

Will  does  not  authorize  executors  to  sell 
in  payment  of  legacies,  when.  See  Wills, 
65. 

Lessee  as  executor  of  lessor,  compelling 
settlement  In  annual  account  See  Land- 
lord and  Tenant,  50. 

Misrepresentation  of  condition  of  leased 
premises,  estate  not  liable.  See  Landlord 
and  Tenant,  21. 

Sales  by  executors.  See  Estates  .of  De- 
ceased Persons,  VI. 

Right  of  appeal  of.    See  Appeals,  48-50. 

Appealability  of  orders  and  decrees  in  pro- 
bate proceedings.    See  Appeals,  II,  4. 

Question  in  probate  cases,  how  presented 
for  review.    See  Appeals,  VII,  6. 

Time  to  take  appeals  in  probate  proceed- 
ings.   See  Appeals,  IV,  3. 


I.  Right  to  Letters  and  Appointment;  Nomi- 
nation. 

Lessee,  appointment  of,  as  administrator  of 
lessor.    See  Landlord  and  Tenant,  IX. 

Act  relating  to  appointment  of  nominee  in 
case  of  vacancy,  construction  of.  See  Stat- 
utes, 9. 

One  appointed  executor  in  will  is  super- 
seded by  cbdicil,  when.    See  Wills,  79. 

General  order  refusing  letters  implies 
finding  against  petitioner  upon  material  al- 
legations of  petition.    See  Appeals,  170. 

Death  of  defendant  and  failure  to  appoint 
administrator  does  not  stop  running  of 
time.    See  Dismissal,  6,  7. 

Administrators  de  bonis  non  or  with  will 
annexed.    See  post,  XII I. 

Public  administrators.    See  post,  XIV. 

Waiver  of  commissions  does  not  affect 
right  to  letters.    See  post,  124. 

Nonresidence  is  not  a  disqualification  to 
appointment.    See  post,  18. 
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1.  Under  section  1350  of  the  Code  of  Civil 
Procedure,  which  provides  that  "if  the  sole 
executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters, 
or  to  appear  and  qualify,  letters  of  adminis- 
tration with  the  will  annexed  must  be  issued 
as  designated  and  provided  for  the  grant  of 
letters  in  cases  of  Intestacy,"  it  is  the  mani- 
fest Intention  of  the  legislature  to  make  the 
provisions  of  section  1366  of.  the  same  code, 
regulating  the  grant  of  letters  in  cases  of 
intestacy,  applicable  in  any  case  provided 
for  in  section  1350,  including  cases  where  the 
executor  dies  before  the  will  has  been  pro- 
bated or  letters  have  been  issued.  (Estate 
of  McDonald,  118  Cal.  277.) 

2.  Where  a  will  proved  in  another  state  is 
afterward  proved  in  this  state  by  filing  a 
duly  authenticated  copy  of  the  will  and  of 
Its  probate,  the  executor  named  in  the  will, 
though  a  nonresident  of  the  state,  is  entitled 
upon  his  application  therefor  to  letters  testa- 
mentary if  he  is  in  this  state;  6ut,  in  default 
of  application  therefor  by  such  executor,  or 
by,  a  devisee  resident  in  this  state,  who  is 
entitled  to  act  as  administrator,  there  is  no 
statutory  provision  requiring  the  court  to 
appoint  the  nominee  of  such  executor  or  of 
any  resident  devisee.  Section  1379  of  the 
Code  of  Civil  Procedure  places  the  appoint- 
ment of  the  nominee  of  the  person  entitled 
to  administration  In  such  case  in  the  discre- 
tion of  the  court,  and  the  court  has  discre- 
tion to  appoint  the  public  administrator,  in- 
stead of  such  nominee.  (Estate  of  Richard- 
son, 120  Cal.  344.) 

3.  Upon  a  contest  for  letters  of  administra- 
tion between  the  public  administrator  and  a 
niece  of  the  decedent,  who  was  next  of  kin, 
where  it  appeared  that  she  and  her  husband 
formerly  resided  in  this  state,  but  some  five 
years  previously  had  gone  to  an  eastern 
state,  taking  all  their  property  with  them, 
with  the  intention  of  remaining  there  for  an 
indefinite  time,  as  a  place  of  present  domi- 
cile, notwithstanding  a  floating  intention  to 
return  to  this  state  at  some  future  time,  the 
facts  show  a  loss  of  their  residence  in  Cali- 
fornia; and  the  residence  of  the  husband 
being  the  residence  of  the  wife,  and  it  ap- 
pearing that  she  returned  to  this  state  for 
the  purpose  of  administering  upon  the  estate 
of  the  decedent,  leaving  her  husband  at  their 
home  in  the  east,  who  came  on  as  a  witness 
the  day  before  the  trial,  a  finding  that  she 
was  not  a  bona  fide  resident  of  this  state 
when  her  petition  was  filed  nor  at  the  time 
of  trial  of  the  contest  for  letters,  is  sustained 
by  the  evidence,  notwithstanding  the  decla- 
ration of  the  husband  and  wife  that  they  al- 
ways considered  California  as  their  home. 
(Estate  of  Weed,  120  Cal.  634.) 

4.  The  widow  of  a  deceased  person,  after 
having  requested  the  appointment  of  her 
nominee  as  administrator  of  his  estate,  in 
lieu  of  the  brother  of  the  deceased,  to  whom 
letters  of  administration  had  previously  been 
granted,  is  not  estopped  from  revoking  her 
request  and  consenting  to  the  continuance  in 
office  of  the  then  administrator,  at  any  time 
before  the  court  has  acted  upon  it.  (Estate 
of  Shlels,  120  Cal.  347.) 


5.  Under  section  1386  of  the  Code  of  Civil 
Procedure,  after  letters  of  administration 
have  been  granted,  upon  the  original  appli- 
cation therefor,  to  a  brother  of  the  deceased, 
the  surviving  wife,  although  she  has  a  prior 
right  to  have  such  letters  revoked  and  to  ob- 
tain letters  of  administration  for  herself, 
cannot  confer  such  right  of  priority  upon  a 
nominee.    (Estate  of  Shlels,  120  Cal.  347.) 

6.  The  fact  that  the  widow  was  an  un- 
faithful wife  and  violated  her  marriage  ob- 
ligation does  not  tend  to  show  lack  of  "in- 
tegrity" within  the  meaning  of  section  1350 
of  the  Code  of  Civil  Procedure.  (Estate  of 
Newman,  124  Cal.  688.) 

7.  The  residence  of  the  widow  in  this  state 
will  be  sustained  in  favor  of  a  grant  of  let- 
ters of  administration  to  her,  if  the  court 
finds  the  fact  of  such  residence,  and  of  her 
intention  to  remain  in  California,  and  make 
It  her  future  home,  notwithstanding  her  tes- 
timony that  she  came  to  this  state  because 
her  husband  left  an  estate  here,  and  would 
not  have  come  if  he  had  not  left  such  estate. 
(Estate  of  Newman,  124  Cal.  688.) 

8.  The  rights  of  a  widow  in  the  estate  of 
her  husband  cannot  be  questioned  on  the 
claim  that  during  the  life  of  her  husband 
she  was  unfaithful  to  her  vows;  and  her 
right,  as  widow,  to  administer  upon  his  es- 
tate is  not  forfeited  by  her  bigamous  mar- 
riage to  another  man,  and  her  previous  ad- 
ministration upon  the  estate  of  the  latter, 
and  receiving  an  allowance  therefrom  as  his 
widow,  where  it  appears  that  after  the  death 
of  the  bigamous  spouse,  the  relations  be- 
tween the  husband  and  wife  were  contin- 
ued with  knowledge  of  the  facts.  (Estate  of 
Newman,  124  Cal.  688.) 

9.  The  decree  in  rem  in  the  administration 
of  the  estate  of  the  bigamous  spouse  was 
only  conclusive  as  to  the  succession  of  his 
estate;  and  the  marriage  relation  of  the  al- 
leged widow  of  the  bigamous  spouse  to  her 
true  husband  was  not  part  of  the  res  then 
before  the  court.  The  decree  created  no  es- 
toppel upon  her  to  show  that  she  was  the 
widow  of  her  deceased  husband,  in  subse- 
quently petitioning  for  letters  of  administra- 
tion of  his  estate.  (Estate  of  Newman,  124 
Cal.  688.) 

10.  The  nephews  and  nieces  of  the  dece- 
dent have  not  the  absolute  right  of  nomina- 
tion and  revocation  of  letters  secured  to  the 
first  five  classes  enumerated  in  sections  1365 
and  1383  of  the  Code  of  Civil  Procedure, 
but  the  rights  of  their  nominee  are  secured 
only  by  section  1379  of  that  code,  under 
which  his  appointment  by  the  court  is  dis- 
cretionary; and  the  exercise  of  its  discretion 
to  refuse  such  appointment  and  to  appoint 
the  public  administrator,  who  is  next  enti- 
tled, on  the  ground  that  it  is  for  the  best  in- 
terest of  the  estate,  will  not  be  disturbed 
upon  appeal,  if  no  abuse  of  discretion  is 
made  to  appear  in  the  record.  (Estate  of 
Healey,  122  Cal.  162.) 

11.  Upon  the  probate  of  a  will  in  this  state 
which  had  been  duly  admitted  to  probate  In 
a  territory  of  which  the  deceased  was  a  resi- 
dent, one  living  in  this  state  who  is  an  as- 
signee of  part  of  the  interest  of  the  nonresi- 
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dent  sole  devisee  and  executor  of  the  will  is 
entitled  to  letters  testamentary,  as  being  a 
person  interested  in  the  will,  in  preference 
to  the  public  administrator.  (Estate  of  En- 
gle,  124  Gal.  292.) 

12.  Where  an  attorney  in  fact,  having 
power  from  a  creditor  of  the  estate  of  a  de- 
ceased person,  afterward  is  appointed  the 
administrator  of  the  estate,  the  operation  of 
the  power  becomes  suspended,  if  indeed  the 
agency  is  not  thereby  entirely  renounced. 
(Estate  of  Watkins,  121  Gal.  327.) 

II.  Renunciation  of. 

13.  One  appointed  as  coexecutor  of  a  will, 
who  renounces  his  right  as  such,  may  retract 
his  renunciation  at  any  time  prior  to  the 
grant  of  letters  to  the  other.  The  fact  of 
such  renunciation,  even  if  done  in  pursu- 
ance of  an  agreement  with  the  other  execu- 
tor, cannot  operate  to  estop  him  from  with- 
drawing it    (Estate  of  True,  120  Gal.  352.) 

III.  Issuance  of  Letters;  Seal. 

14.  The  absence  of  the  Impress  of  the  seal 
from  letters  of  administration  purporting  to 
be  sealed,  which  were  issued  to  an  adminis- 
tratrix, who  was  appointed  as  such,  and 
took  the  oath  and  gave  bond,  and  who 
claimed  to  hold  valid  letters,  and  was  recog- 
nized as  administratrix  by  the  court,  in  or- 
ders reciting  that  she  was  such,  is  not  ground 
for  a  collateral  attack  upon  her  authority  to 
act  as  administratrix,  made  by  the  heirs  in 
an  action  of  ejectment  (Dennis  v.  Bint,  122 
Cal.  30.) 

IV.  Qualification  of. 

15.  The  fact  that  an  administrator  did  not 
present  his  bond  for  approval  until  several 
days  after  the  issuance  of  letters  to  him, 
and  the  taking  of  the  oath  of  office,  does  not 
require  the  issuance  of  new  letters  after  the 
bond  is  given,  nor  vitiate  proceedings  for  the 
sale  of  land  Instituted  by  him  subsequently 
to  the  approval  of  the  bond.  (Ions  v.  Harbi- 
son, 112  Gal.  260.) 

V.  Suspension  or  Removal;    Revocation   of 

Letters. 

Expenses  Incurred  in  resisting  order  of  re- 
moval not  allowed  administrator.  See  post, 
68. 

16.  The  suspension  of  an  executor  before 
citing  him  to  appear  and  show  cause  why  his 
letters  should  not  be  revoked  looks  toward 
his  removal;  but  it  is  not  a  necessary  step, 
and  the  court  may  reach  the  ultimate  object 
of  removal  by  a  direct  proceeding  therefor 
without  a  prior  suspension.  (Estate  of  Kel- 
ley,  122  Cal.  379.) 

17.  The  source  of  the  information  upon 
which  the  judge  acts  in  removing  an  execu- 
tor is  Immaterial.  He  may  act  upon  his  own 
knowledge  or  from  credible  information; 
and  it  cannot  be  objected  that  the  public  ad- 
ministrator, who  has  petitioned  for  such  re- 
moval, Is  a  volunteer,  and  has  no  interest  in 


the  estate.    (Estate  of  Kelley,  122  Gal.  379.) 

18.  Nonresidence  is  not  made  a  disqualifi- 
cation to  the  appointment  of  an  executor; 
but  the  appointee  must,  within  a  reasonable 
time,  personally  submit  himself  to  the  juris- 
diction of  the  court,  and  personally  conduct 
the  settlement  of  the  estate;  and  if,  after 
having  qualified  and  filed  an  inventory,  the 
executor  again  permanently  departs  from 
the  state,  he  may  be  removed  by  the  court, 
and  an  administrator  with  the  will  annexed 
may  be  appointed  in  his  stead.  (Estate  of 
Kelley,  122  Cal.  379.) 

19.  The  phrase  "permanently  removed 
from  the  state/'  used  in  section  1436  of  the 
Code  of  Civil  Procedure,  as  a  ground  for  re- 
voking the  letters  of  an  executor,  not  only 
applies  to  a  resident  executor  who  has  per- 
manently removed  from  the  state,  but  the 
reason  for  revoking  the  letters  in  such  a  case 
is  equally  applicable  to  a  nonresident  execu- 
tor who  has  come  to  the  state  to  receive  his 
appointment,  and  then  permanently  with- 
draws from  the  state  and  remains  away. 
(Estate  of  Kelley,  122  Gal.  379.) 

20.  The  court,  though  having  jurisdiction 
for  the  purpose  of  the  revocation  of  letters 
testamentary,  to  Inquire  as  to  the  rightful- 
ness of  the  claim  of  the  executor  to  property 
omitted  from  the  inventory,  is  not  compe- 
tent in  such  a  summary  proceeding  to  de- 
cide finally  upon  the  question  of  title;  and 
the  executor  is  not  estopped  by  the  adjudi- 
cation in  such  proceeding  from  showing  title 
in  himself  in  an  action  to  recover  the  prop- 
erty for  the  estate.  (Estate  of  Rathgeb,  125 
Cal.  302.) 

21.  The  failure  of  an  executor  to  inventory 
property  belonging  to  the  estate  which,  with- 
out right,  he  claims  as  his  own,  is  such  mis- 
conduct of  the  executor  as  justifies  the  revo- 
cation of  his  letters  testamentary;  and  the 
court  has  jurisdiction  for  the  purposes  of  the 
revocation  to  inquire  and  determine  whether 
the  omitted  property  belongs  to  the  estate, 
and  whether  the  executor  has,  without  suffi- 
cient reason,  asserted  ownership  thereof  in 
himself.    (Estate  of  Rathgeb,  125  Cal.  302.) 

22.  The  statement  of  the  charges  of  mis- 
conduct of  the  executor,  in  the  petition  upon 
which  the  court  issues  an  order  to  the  execu- 
tor to  show  cause  why  his  letters  should  not 
be  revoked,  is  sufficient,  without  being  reit- 
erated in  a  separate  document  filed  at  the 
hearing.    (Estate  of  Rathgeb,  125  Cal.  302.) 

VI.  Powers,  Duties  and  Liabilities. 
1.  Fiduciary  Relation  of. 

Privileged  communication,  executor  can- 
not waive.    See  Privileged  Communication. 

Administrator  purchasing  is  regarded  as 
trustee  for  estate,  when.    See  Railroads,  13. 

Agreement  between  heir  and  executor  for 
compensation.    See  post,  IX,  2. 

It  is  duty  of  administrator  to  protect  es- 
tate against  unlawful  claims.    See  post  90. 

23.  The  executor  is  an  officer  of  the  court 
who  is  intrusted  with  custody  of  the  estate 
for  its  administration  pending  its  transmis- 
sion from  the  ancestor  to  the  heir,  and  his 


EXECUTORS  AND  ADMINISTRATORS,  VI,  2-4. 


311 


relation  to  the  court  and  to  the  heir  is  fidu- 
ciary, and  he  cannot  directly  or  indirectly 
make  any  profit  out  of  the  estate  without 
the  sanction  of  the  court.  (Firebaugh  v.  Bur- 
bank,  121  Cal.  186.) 

2.  Inventory. 

Inventory,  fraudulent  undervaluation.  See 
Estates  of  Deceased  Persons,  151. 

Inventory,  conclusiveness  of,  in  fixing 
commissions.    See  post,  96,  97. 

Act  fixing  fee  on  inventory  and  appraise- 
ment is  void.    See  Constitutional  Law,  12. 

Failure  of  executor  to  appraise  mortgaged 
property,  when  not*negligence.    See  post,  49. 

Failure  to  make  inventory  is  ground  for 
revocation  of  letters.    See  ante,  21,  22. 

24.  The  correctness  of  the  inventory,  and 
its  effect  as  evidence  of  the  value  of  the  ex- 
empt implements,  is  not  disputed  by  evi- 
dence that  they  could  not  be  replaced  for  a 
sum  greatly  exceeding  the  appraised  value, 
and  greatly  exceeding  one  thousand  dollars. 
The  cost  of  replacing  exempt  Implements 
used  by  the  decedent  with  new  implements 
is  no  measure  of  the  value  of  the  implements 
used.     (Estate  of  Slade,  122  Cal.  434.) 


3.  Title  and  Right  of  Possession;  Collection 
of  Assets;  Attacking  Sales  by  Intestate. 

Title  of,  relation  of.  See  Estates  of  De- 
ceased Persons,  71. 

Title  is  not  in  executors,  but  in  heirs.  See 
Estates  of  Deceased  Persons,  115. 

Legislature  may  restrict  power  of  execu- 
tor or  powers  conferred  by  will.  See  Estates 
of  Deceased  Persons,  72. 

Power  given  to  execute  conveyances  does 
not  give  executor  any  different  estate  in  the 
land.     See  Estates  of  Deceased  Persons,  73. 

Heir,  ejectment  by,  against.  See  Estates 
of  Deceased  Persons,  114. 

Insurance  by  heir,  executor  not  bound  by. 
See  Insurance,  26. 

Refusal  of  executor  to  ratify  insurance  by 
heir.    See  Insurance,  26. 

Vendor's  lien  passes  to  personal  represen- 
tatives.    See  Vendor  and  Vendee,  22. 

Neglect  of  administrator,  effect  of,  on 
right  to  commissions.    See  post,  98. 

25.  Until  distribution  of  the  estate,  the  ad- 
ministrator is  absolutely  entitled  to  the  pos- 
session of  all  the  personal  property  of  the  es- 
tate, and  any  interference  with  the  prop- 
erty by  any  person  which  has  the  effect  of 
depriving  the  administrator  of  the  posses- 
sion Is  a  conversion,  and  he  is  entitled  to 
recover  therefor  without  proving  an  indebt- 
edness to  satisfy  which  the  property  is  neces- 
sary.   (Horton  v.  Jack,  115  Cal.  29.) 

26.  Where  the  proportionate  share  which 
the  estate  received  upon  a  certificate  of  in- 
debtedness of  an  Insolvent  bank  was  less 
than  its  face  amount,  the  executors  should 
not  be  charged  with  the  full  amount  of  the 
face  of  the  certificate,  but  only  with  the  real 
amount  received,  although  the  executors 
first  stated  the  amount  of  the  certificate  as 
cash.    (Estate  of  Marshall,  118  Cal.  379.) 


27.  An  executor  is  chargeable  not  only 
with  the  assets  of  the  estates  which  come 
into  his  possession,  but  also  with  those 
which  by  negligence  he  has  failed  to  collect, 
and  which  it  was  his  duty  to  have  taken 
into  his  possession.  (Estate  of  Kennedy, 
120  Cal.  458.) 

28.  Where  a  serious  question  exists  as  to 
whether  money  in  the  hands  of  the  executor 
belongs  to  the  estate  or  to  trustees,  the 
executor  should  take  steps  to  determine  the 
right,  and  if  he  is  improperly  charged  with 
funds  not  belonging  to  the  estate,  his  only 
remedy  is  to  appeal  from  the  decree  settling 
his  account;  but  if  he  claims  that  the  prop- 
erty is  assets  of  the  estate,  it  is  his  duty  to 
get  it  for  the  estate,  and  he  has  no  right 
to  compromise  the  claim  of  the  estate  by 
consenting  that  the  trustees  shall  have  the 
money,  provided  they  shall  pay  the  debts 
and  expenses  of  administration  out  of  it; 
nor  can  he,  after  administering  upon  it, 
turn  the  surplus  over  to  the  trustees.  (Es- 
tate of  Burdlck,  112  Cal.  387.) 

29.  In  an  action  of  replevin  against  an  ad- 
ministrator, for  the  recovery  of  horses,  sold 
by  the  decedent  in  his  lifetime  to  the  plain- 
tiff, which  sale  was  good  as  between  the 
parties,  in  order  that  the  administrator  may 
avoid  the  sale  in  the  interest  of  creditors  of 
the  decedent  upon  the  ground  that  there  was 
not  a  sufficient  delivery  and  change  of  pos- 
session, as  against  his  creditors,  the  facts 
which  it  is  claimed  made  the  sale  void  as 
to  creditors  must  be  specially  pleaded,  and 
cannot  be  proved  under  an  allegation  of 
ownership  of  the  decedent  at  the  time  of 
his  death,  nor  under  a  denial  of  plaintiff's 
ownership  and  right  of  possession.  (Mur- 
phy v.  Clayton,  114  Cal.  526.) 

30.  Before  an  administrator  can  attack  a 
sale  of  personal  property  made  by  the  de- 
cedent in  his  lifetime,  in  the  interest  of 
creditors,  it  must  appear  that  there  are 
creditors  of  the  estate,  and  that  there  is  an 
Insufficiency  of  assets  in  the  hands  of  the 
administrator  to  meet  the  claims  of  credi- 
tors which  have  been  allowed,  or  who  have 
recovered  judgment  against  the  estate. 
(Murphy  v.  Clayton,  114  Cal.  526.) 

31.  In  determining  whether  there  is  or 
is  not  a  sufficiency  of  assets  in  the  hands 
of  the  administrator  to  meet  the  claims  of 
creditors,  claims  which  have  been  disal- 
lowed, and  are  being  litigated  by  the  ad- 
ministrator, cannot  be  considered;  and  if 
there  is  a  sufficiency  of  assets  to  meet  the 
allowed  and  determined  claims  of  creditors, 
the  administrator  cannot  recover  any  prop- 
erty transferred  by  the  decedent  in  his  life- 
time, nor  successfully  defend  a  suit  of 
replevin  for  such  property  in  the  interest  of 
creditors.    (Murphy  v.  Clayton,  114  Cal.  526.) 

4.  Carrying  on  Business;  Creating  Claims 
against  Estate;  Liability  of  Estate  for 
Acts  of. 

Acts  of  executor  of  partner.  See  Partner- 
ship, VIIL 

Trustee,  executor  of,  duty  to  keep  funds 
Invested.    See  Trusts  and  Trustees,  54. 
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32.  The  expense  of  the  proper  caring  by 
the  administrator  of  sheep,  lambs,  cattle, 
hogs,  horses,  and  colts,  until  they  were  sold, 
is  not  snch  carrying  on  of  the  business  of 
the  decedent  as  will  make  the  administrator 
liable  for  loss  and  expense  to  the  estate  in- 
curred on  account  thereof;  but  it  was  the 
duty  of  the  administrator  to  care  for  them 
until  they  could  be  advantageously  sold; 
and  where  the  court  found  that  the  admin- 
istrator managed  the  estate  in  a  business- 
like manner,  and  used  every  necessary  and 
prudent  measure  to  protect  it,  he  was  prop- 
erly allowed  in  his  final  account  the  ex- 
penses incurred  in  the  care  of  such  animals, 
notwithstanding  the  final  insolvency  of  the 
estate.    (Estate  of  Fernandez,  119  Cal.  579.) 

33.  The  estate  of  a  deceased  person  can 
neither  be  held  liable  in  damages  for  a  tort 
committed  nor  for  a  breach  of  contract  en- 
tered into  by  an  executor  or  administrator; 
nor  can  an  executor  or  administrator  create 
a  debt  against  the  estate,  other  than  for 
funeral  expenses  and  expenses  of  adminis- 
tration, or  borrow  money  upon  the  credit  of 
the  estate,  or  create  any  obligation  which 
will  give  a  right  of  action  against  the  es- 
tate, except  when  expressly  authorized  by 
the  will  or  by  statute;  and,  even  when  the 
executor  is  authorized  to  carry  on  business, 
the  creditor  must  look  to  the  executor  per- 
sonally, the  right  to  hold  the  estate  in  such 
case  being  in  the  representative  only;  and 
on  contracts  made  by  executors  or  adminis- 
trators for  necessary  matters  relating  to  the 
estate,  they  are  personally  liable,  and  must 
see  to  it  that  they  are  reimbursed  out  of  the 
assets.    (Sterrett  v.  Barker,  119  Cal.  492.) 

Estate  not  liable  for  what  acts  of  adminis- 
trator with  will  annexed.    See  post,  120. 

5.  Waiver  of  Statute  of  Limitations;  Oral 
Promise  *to  Pay  Debt. 

34.  The  administrator  of  the  estate  of  a 
deceased  person  being  prohibited  from  al- 
lowing or  paying  any  claim  against  the  de- 
ceased which  is  barred  by  the  statute  of 
limitations,  cannot,  by  appearing  and  an- 
swering a  supplementary  complaint  in  an 
action  originally  brought  against  the  de- 
ceased, in  which  the  summons  was  not  re- 
turned within  the  time  limited  by  the  stat- 
ute, waive  the  objection.  (Vrooman  v.  Li 
Po  Tal,  113  Cal.  302.) 

35.  Under  section  1612  of  the  Code  of 
Civil  Procedure,  no  executor  or  adminis- 
trator is  chargeable  upon  any  oral  promise 
to  pay  any  debt  of  the  decedent  out  of  his 
own  estate.  (McKeany  v.  Black,  117  Cal. 
587.) 

Action  on  oral  promise  of  executor  to  pay 
note.    See  post,  60. 

6.  Mortgages  by. 

Action  to  foreclose  mortgage  executed  by 
an  administratrix.    See  post,  56. 

36.  No  appeal  having  been  taken  from  the 
order  authorizing  the  mortgage  to  be  exe- 
cuted, its  validity  cannot  be  questioned;  and 
a  verification  to  the  petition  having  been  re- 


cited in  the  order  and  *u  the  mortgage,  and 
alleged  in  the  complaint,  it  must  be  pre- 
sumed that,  if  It  was  essential  to  the  juris- 
diction to  make  the  order,  it  appeared  upon 
the  original  petition  as  filed,  though  not  ap- 
pearing upon  the  copy  of  the  petition  ex- 
hibited, which  was  no  necessary  part  of  a 
good  complaint.  (Stow  v.  Schiefferly,  120 
Cal.  609.) 

7.  Claims  of  against  Estate;  Debts  Due  Es- 
tate from. 

Contest  of  payment  of  claim  of  adminis- 
trator against.    See  post,  92. 

37.  A  judgment  in  favor  of  an  administrator 
upon  a  claim  presented  by  him  and  rejected 
by  the  judge,  recovered  in  an  action  pur- 
suant to  section  1510  of  the  Code  of  Civil 
Procedure,  has  no  greater  force  and  effect 
than  a  judgment  upon  any  other  rejected 
claim.  It  merely  establishes  the  claim  in 
the  same  manner  and  to  the  same  extent  as 
if  it  had  been  allowed.  (Estate  of  More,  121 
Cal.  635.) 

38.  One  acting  as  administrator  of  the  es- 
tate of  a  deceased  person  has  no  right  to 
set  off  a  claim  held  by  himself  individually 
against  a  debt  due  from  his  estate  to  a 
creditor  of  his  intestate.  (Estate  of  Wat- 
kins,  121  Cal.  327.) 

39.  The  debt  due  from  an  Insolvent  admin- 
istrator is  not  for  all  purposes  to  be  regard- 
ed as  money  on  hand;  but  it  is  so  regarded 
by  a  fiction  of  law,  which  can  only  sub- 
sist with  justice,  and  should  not  be  allowed 
to  work  injustice  either  by  charging  the  ad- 
ministrator with  contempt  or  embezzlement, 
in  not  paying  over  moneys  not  received,  and 
which  he  was  wholly  unable  to  pay,  or  by 
charging  the  sureties  with  liability  beyond 
the  faithful  discharge  of  the  duties  of  the 
administrator.  (Estate  of  Walker,  125  Cal. 
242.) 

40.  In  the  settlement  of  the  final  ac- 
count of  an  administrator,  he  is  to  be 
charged  with  a  personal  debt  due  from  him 
to  the  decedent,  as  money  on  hand;  and  his 
sureties  are  bound  for  so  much  of  the  debt 
as  he  has  had  the  means  to  pay.  (Estate  of 
Walker,  125  Cal.  242.) 

41.  In  case  of  insolvency  of  the  adminis- 
trator, and  his  inability  to  pay  the  debt  to 
the  estate,  which  has  remained  uncollected 
without  his  fault,  the  proper  form  of  the 
decree  in  settling  his  final  account  is  to 
charge  him  with  the  entire  sum,  including 
the  debt  due  from  himself,  and  then  to 
show  what  portion  of  the  amount  consists 
of  debts  due  from  the  administrator  to  him- 
self.   (Estate  of  Walker,  125  Cal.  242.) 

42.  The  rejection  of  offered  proof  of  insol- 
vency upon  the  settlement  of  the  final  ac- 
count of  the  administrator,  is  without  in- 
jury, where  the  decree  settling  the  annual 
account  offered  by  the  contestant  shows 
that  the  administrator  was  charged  therein, 
not  for  money  actually  received,  but  for  a 
debt  due  from  him  to  the  estate.  Either 
such  offered  proof,  if  admitted,  or  such  de- 
cree, entitles  the  administrator  to  a  final 
decree  showing  on  its  face  what  portion  of 
the  money  charged  against  him  is  for  such 
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personal  debt  due.    (Estate  of  Walker,  125 
Gal.  242.) 


S.  Disbursements  under  Order  of  Court  or 
by  Authority  of  Parties. 

Payment  of  allowance  to  widow  without 
order,  rights  of  executors.  See  Estates  of 
Deceased  Persons,  17,  18. 

Powers  of,  where  will  contested.  See 
Wills,  41. 

43.  Where  real  estate  in  which  the  estate 
of  a  deceased  widow  and  trustees  of  the 
children  held  undivided  interests  was  sold 
under  separate  orders  of  the  court,  one  of 
which  was  obtained  by  the  executor,  and  the 
other  was  made  in  an  action  to  terminate 
and  settle  the  trust,  to  which  the  executor 
was  not  a  party,  it  was  the  duty  of  the 
executor  to  have  received  and  taken  the 
share  of  the  purchase  money  belonging  to 
the  estate,  and  the  court  having  charge  of 
the  settlement  of  the  trust  had  no  power  to 
make  disposition  of  any  other  moneys  than 
those  belonging  to  the  trust  estate,  and  a 
void  order  of  such  court  directing  that  the 
whole  of  the  moneys  received  from  the  sale 
should  be  applied  in  cancellation  of  charges 
against  the  trust  estate,  could  neither  bind 
nor  protect  the  executor,  and  he  is  justly 
chargeable  in  his  accounts  with  the  moneys 
belonging  to  the  estate  of  the  deceased 
widow  which  it  was  his  duty  to  secure. 
(Efitate  of  Kennedy,  120  Cal.  458.) 

44.  Treating  the  money  paid  on  account 
of  the  sale  of  the  interest  of  the  deceased 
widow  by  the  executor  as  having  been  re- 
ceived and  expended  by  him,  an  express 
authorization  of  its  expenditure  by  parties 
in  interest  who  were  sui  juris  would  have 
protected  him  against  any  future  demand 
upon  their  part,  though  the  outlay  may  have 
been  irregular,  and  not  in  the  line  of  his 
duty,  and  any  such  party  would  be  estopped 
from  contesting  an  outlay  to  his  advantage 
which  he  had  induced  and  sanctioned;  and 
the  effect  of  a  stipulation  by  a  party  for 
whose  benefit  the  trust  was  created  who 
had  become  sui  juris,  consenting  to  the  or- 
der for  payment  of  the  money  to  cancel 
charges  against  the  trust  estate,  was  to  en- 
title the  executor  to  a  credit  of  the  amount 
of  the  disbursement  authorized  by  him, 
which  was  in  effect  an  advance  made  by  the 
executor  to  him  and  chargeable  to  his  dis- 
tributive share  of  the  estate.  (Estate  of 
Kennedy,  120  Cal.  458.) 

45.  A  stipulation  signed  on  behalf  of  a 
party  who  had  previously  sold  and  trans- 
ferred all  interest  in  the  estate,  the  transfer 
of  which  was  on  file  with  the  papers  in  the 
estate,  could  confer  no  authority  upon  the 
executor  to  disburse  the  moneys  belonging 
to  such  interest;  and  notice  to  the  executor 
of  such  transfer  is  immaterial,  he  being 
neither  accountable  because  of  notice,  nor 
excusable  for  the  lack  of  it,  but,  as  against 
the  transferee,  the  irregular  disbursement  of 
the  funds  of  the  estate  was  made  at  the  peril 
of  the  executor.  (Estate  of  Kennedy,  120 
Cal.  458.) 


9.  Duty  on  Foreclosure  of  Mortgage:  At- 
tacking Decree  to  Charge  Executor  with 
Negligence. 

46.  The  amount  of  the  judgment  rendered 
upon  the  foreclosure  of  a  mortgage  executed 
by  the  decedent,  cannot  be  collaterally  at- 
tacked for  the  purpose  of  charging  the  ad- 
ministrator with  errors  therein,  without 
proof  of  negligence  upon  his  part.  (Estate 
of  Armstrong,  125  Cal.  603.) 

47.  The  technical  objection  that  an 
amount  of  taxes  included  in  the  decree  as 
having  been  paid  by  the  mortgagee  upon  the 
mortgaged  property  was  not  supported  by 
the  pleadings,  is  waived  if  not  urged  prior 
to  the  decree,  and  the  administrator  cannot 
be  charged  therewith  in  his  account,  where 
it  appears  that  the  amount  allowed  was  cor- 
rect in  fact,  and  accorded  with  a  stipulation 
in  the  mortgage.  Negligence  cannot  be  im- 
puted to  the  administrator  by  presumption 
for  failure  to  object  to  proof  of  the  taxes 
actually  paid  by  the  mortgagee;  but  it  must 
be  presumed,  in  support  of  the  decree,  that 
the  question  as  to  the  amount  of  taxes  was 
heard  and  determined  by  the  court  upon  the 
theory  that  the  complaint  was  sufficient,  and 
the  issue  properly  before  the  court.  (Estate 
of  Armstrong,  125  Cal.  603.) 

48.  Devisees,  who,  if  the  estate  is  insol- 
vent, can  have  no  interest  in  the  question 
cannot  object  that  the  administrator  should 
be  charged  with  an  excess  of  interest  al- 
lowed in  the  decree  of  foreclosure,  accord- 
ing to  the  terms  of  the  note,  above  the  legal 
rate,  after  notice  to  creditors,  on  account  of 
the  insolvency  of  the  estate,  where  no  credi- 
tors appear  to  object  thereto.  The  devisees 
can  raise  no  objection  to  the  amount  of  the 
decree,  where  it  appears  that,  if  the  amount 
of  error  therein  claimed  to  be  charged  to 
the  administrator  were  allowed,  there  would 
not  be  sufficient  on  hand  to  pay  the  credi- 
tors.   (Estate  of  Armstrong,  125  Cal.  603.) 

49.  Where  there  is  no  evidence  that  the 
real  estate  of  the  decedent  subject  to  mort- 
gage could,  at  any  time  during  the  admin- 
istration of  the  estate,  have  been  sold  for 
enough  to  pay  off  the  mortgage  upon  it,  and 
there  is  evidence  to  indicate  that  in  the  con- 
dition of  the  real  estate  market  it  could  not 
have  brought  the  amount  of  the  mortgage, 
and  that  it  would  have  been  a  useless  ex- 
pense for  the  administrator  to  have  it  ap- 
praised, he  cannot  be  charged  with  negli- 
gence in  falling  to  do  so.  (Estate  of  Arm- 
strong, 125  Cal.  608.) 


VII.  Actions  by  and  Against. 
1.  Actions  by. 

Competency  of  witnesses  in  actions  by. 
See  Witnesses,  I,  2. 

Administrator  may  sue  to  enforce  trust. 
See  Trusts  and  Trustees,  75. 

Action  to  quiet  title  by,  against  purchasers 
under  foreclosure,  conclusiveness  of.  See 
Quieting  Title,  10. 

Action  by  administrator  with  will  an- 
nexed.   See  post,  119. 
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50.  If  the  complaint  by  an  administratrix 
is  defective  in  not  stating  that  the  plaintiff 
was  appointed  administratrix  by  order  and 
decree  of  the  court,  "duly  given  or  made," 
such  defect  is  cured  where  the  defendant 
has  not  only  recognized  and  recited  in  an 
agreement  signed  by  him  the  representative 
capacity  of  the  plaintiff,  but  has  also  de- 
scribed the  plaintiff  as  administratrix  of  the 
estate  in  his  answer;  and  the  fact  that  a 
demurrer  for  want  of  capacity  of  the  plain- 
tiff to  sue  has  been  erroneously  overruled 
will  not  prevent  the  curing  of  the  defect  in 
the  complaint  by  the  averments  of  the  an- 
swer.   (Kreling  v.  Kreling,  118  Cal.  413.) 

51.  It  is  not  sufficient  ground  of  demurrer 
that  it  does  not  appear  from  the  complaint 
that  plaintiff  had  capacity  to  sue  as  admin- 
istratrix of  the  estate  of  a  deceased  mort- 
gagor, but  it  must  appear  that  she  has  not 
such  legal  capacity  to  sue,  and  where  it 
does  not  so  appear,  the  objection  can  only 
be  taken  advantage  of  by  answer.  (Locke 
v.  Klunker,  123  Cal.  231.) 

52.  Where  the  note  and  mortgage  sued 
upon  were  on  their  face  made  to  the  de- 
cedent, of  whose  estate  plaintiff  is  admin- 
istratrix, and  were  in  the  possession  of  the 
plaintiff,  an  averment  that  the  plaintiff  is 
the  owner  and  holder  is  unnecessary. 
(Locke  v.  Klunker,  123  Cal.  231.) 

53.  An  executrix  who  has  received  annual 
rent  from  a  tenant  from  year  to  year,  who 
entered  into  possession  of  premises  belong- 
ing to  the  estate  of  the  decedent  under  a 
parol  lease  from  the  executor,  cannot  main- 
tain an  action  of  ejectment  to  oust  the  ten- 
ant before  the  expiration  of  a  year  for  which 
annual  rent  was  received,  upon  the  alleged 
ground  that  the  executrix  had  no  power  to 
lease  the  premises  without  the  consent  of 
the  court  in  which  the  administration  was 
pending.    (Phelan  v.  Anderson,  118  Cal.  504.) 

54.  The  admission  in  evidence  in  an  action 
of  ejectment  brought  by  an  executrix,  of  a 
complaint  filed  in  another  action,  averring 
individual  ownership  in  the  same  plaintiff, 
conceding  it  to  be  erroneous,  is  not  pre- 
judicial, where  it  is  conceded  upon  both  sides 
that  the  administration  is  not  concluded,  and 
that  no  distribution  has  been  had,  and  all 
other  statements  In  such  pleading  were  fn 
support  of  the  testimony  of  the  executrix. 
(Phelan  v.  Anderson,  118  Cal.  504.) 

55.  In  an  action  by  an  executor  to  recover 
from  a  bank  the  amount  of  a  deposit  made 
by  the  decedent,  the  bank  has  the  right  to 
claim  as  against  the  executor  a  compensation 
of  cross-demands  by  credit  of  the  amount  of 
the  deposit  upon  a  note  for  a  larger  sum 
made  by  the  decedent  to  the  bank  in  his 
lifetime,  and  which  accrued  subsequently  to 
his  death  and  prior  to  the  commencement  of 
the  action,  the  demands  being  deemed  com- 
pensated so  far  as  they  equal  each  other, 
under  section  440  of  the  Code  of  Civil  Pro- 
cedure; and  has  the  right  also  to  plead  the 
note  as  a  counterclaim  to  the  action  by  the 
executor  to  recover  the  amount  of  the  de- 
posit, under  sections  437  and  438  of  the  same 
code,  the  note  being  a  matured  claim  upon 
contract  existing  at  the  commencement  of 


the   action.    (Ainsworth   v.   Bank   of   Cali- 
fornia, 119  Cal.  470.) 

Judgment  in  favor  of  administrator  upon 
claim  by  him,  effect  of.    See  ante,  37. 

2.  Actions  Against 

Competency  of  witnesses  in  action* 
against.    See  Witnesses,  I,  2. 

Purchaser  under  foreclosure  of  ancestor** 
mortgage  entitled  to  writ  of  assistance 
against  executor.    See  Mortgages,  105. 

Suit  to  foreclose  mortgage  of  ancestor. 
See  Mortgages,  105. 

Action  against  for  services,  what  amend- 
ment proper.    See  Account,  3. 

Action  against  by  attorney  for  services, 
joinder  of  executor  with  administrator  of 
deceased  executor.  See  Estates  of  Deceased 
Persons,  35. 

Action  against  for  services  rendered  tes- 
tatrix, denial  on  information  and  belief.  See 
Pleading  and  Practice,  16. 

Enforcing  resulting  trust  against.  See 
Trusts  and  Trustees,  32. 

Obedience  of  to  order  or  decree  may  be 
enforced  by  contempt  proceedings.  See  Ap- 
peals, 11. 

Misrepresentation  by  executor  of  condition 
of  leased  premises,  estate  not  liable.  See 
Landlord  and  Tenant,  21. 

Action  against  executors  for  accounting 
of  rents,  when  barred.  See  Statute  of  Limi- 
tations, 23. 

Nonproduction  of  books  by  executor,  er- 
ror in  ruling  not  presumed  harmless,  when. 
See  Evidence,  4. 

Action  on  rejected  note,  evidence  of  non- 
payment.   See  Bills  and  Notes,  23  et  seq. 

Nominal  party,  death  of  executor  of  can- 
not be  substituted.    See  Parties,  11. 

Complaint  against  executor  in  representa- 
tive capacity  cannot  be  amended  so  as  to 
constitute  a  personal  action.  See  Estates  of 
Deceased  Persons,  61. 

Suit  against  individually  instead  of  as 
executors  is  waived  by  failure  to  object. 
See  Estates  of  Deceased  Persons,  75. 

Cannot  be  sued  both  in  his  representative 
and  personal  capacity.  See  Estates  of  De- 
ceased Persons,  61. 

Judgment  against  binds  heirs.  See  Es- 
tates of  Deceased  Persons,  67. 

In  action  by  purchaser  to  quiet  title  exec- 
utor cannot  maintain  cross-complaint  for 
rents,  when.  See  Estates  of  Deceased  Per- 
sons, 80. 

Motion  to  change  venue  to  residence  of 
executors.     See  Venue,  20. 

Executor,  place  of  trial  of  actions  against. 
See  Venue,  1. 

Complaint  against  administrator  with  will 
annexed  does  not  state  cause  of  action 
against  estate,  when.    See  post,  120. 

Replevin  against  for  houses  sold  by  de- 
cedent, right  to  attack  sale.    See  ante,  29-31. 

56.  In  an  action  to  foreclose  a  mortgage 
executed  by  an  administratrix  pursuant  to 
an  order  of  the  probate  court,  where  the 
complaint  averred  that  the  petition  for  the 
order  was  verified,  and  the  order  attached 
as  an  exhibit  to  the  complaint  and  made 
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part  of  it  and  the  mortgage  made  in  pur- 
suance thereof  each  recited  that  the  order 
was  made  upon  a  verified  petition,  the  fact 
that  a  copy  of  the  petition,  also  attached  as 
an  exhibit  to  the  complaint  and  made  part 
of  it,  did  not  contain  a  verification,  does  not 
control  the  averment  of  the  complaint,  and 
the  recitals  in  the  order  and  mortgage  to  the 
contrary,  nor  render  the  complaint  fatally 
defective,  but,  at  most,  it  only  makes  the 
complaint  subject  to  a  special  demurrer  for 
ambiguity,  and  where  no  such  demurrer  was 
Interposed,  and  judgment  was  rendered 
upon  default  of  the  defendant's,  the  objec- 
tion to  the  complaint  cannot  be  maintained 
upon  appeal  from  the  judgment.  (Stow  v. 
Schiefferly,  120  Cal.  609.) 

57.  In  an  action  to  restrain  the  sale  of 
land  by  an  administratrix,  a  former  judg- 
ment in  favor  of  the  plaintiff  against  the  de- 
fendant, which  recited  that  a  trial  was  had 
before  the  court,  "and  the  evidence  being 
dosed,  the  said  parties  in  open  court  stipu- 
lated and  agreed  that  the  plaintiff  should 
have  judgment  as  prayed  for,"  is  admis- 
sible in  evidence  in  support  of  the  plaintiff's 
title.  Such  former  judgment  is  valid  upon 
its  face,  and  is  not  rendered  void,  by  rea- 
son of  the  recitals  therein,  showing  that  the 
administratrix  stipulated  for  the  judgment. 
(Merrill  v.  Bachelder,  123  Cal.  674.) 

58.  The  stipulation  by  the  administratrix 
was  only  evidence  before  the  court  to  be 
considered  in  rendering  its  judgment;  and 
it  was  within  the  jurisdiction  of  the  court 
to  determine  its  effect,  and  no  error  in  pass- 
ing thereon  can  render  the  judgment  void, 
or  be  reviewed  otherwise  than  upon  appeal 
from  the  judgment.  (Merrill  v.  Bachelder, 
123  Cal.  674.) 

59.  All  intendments  are  in  favor  of  the 
correctness  of  the  former  judgment:  and  it 
must  be  presumed  in  support  thereof  that 
the  administratrix  obtained  proper  au- 
thority to  consent  to  the  judgment;  and  al- 
so that  the  evidence  before  the  court,  apart 
from  the  stipulation,  was  sufficient  to  au- 
thorize the  judgment  (Merrill  v.  Bachelder. 
123  Cal.  674.) 

60.  In  an  action  based  upon  an  oral  prom- 
ise of  an  executor  to  pay  the  note  of  a 
legatee  given  for  a  claim  against  the  es- 
tate of  the  decedent,  which  was  released 
and  discharged  by  the  payee,  evidence  tend- 
ing to  show  that  the  executor  acquired  an 
interest  in  land  from  the  decedent  in  his 
lifetime,  under  an  agreement  requiring  him 
to  pay  the  debt  upon  which  said  claim  was 
based,  is  properly  excluded,  no  such  lia- 
bility having  been  alleged  in  the  complaint, 
nor  could  it  have  affected  the  verbal  prom- 
ise upon  which  the  action  was  based.  (Mc- 
Keany  v.  Black,  117  Cal.  587.) 

VIII.  Accounting. 

1.  Jurisdiction  Over;  Accounting  After  Dis- 
tribution. 

61.  In  a  proceeding  in  the  probate  court 
to  compel  an  administrator  to  pay  to  an 
heir  her  distributive  share,  the  power  of  the 


court  is  not  limited  to  the  specific  property 
or  amount  awarded  by  the  decree.  It  has 
jurisdiction  to  take  an  accounting  or  award 
Interest  according  to  equitable  principles. 
(Estate  of  Clary,  112  Cal.  292.) 

62.  Conceding  that  the  superior  court  in 
probate  has  no  jurisdiction  to  make  such 
accounting,  if  the  petition  states  all  the 
facts  essential  to  a  bill  in  equity  for  an  ac- 
counting, and  was  answered  on  the  merits, 
without  objection  to  the  form  of  the  pro- 
ceeding, it  will  be  treated  as  a  complaint  in 
equity,  notwithstanding  it  was  entitled  in 
the  estate,  instead  of  being  in  the  form  of 
an  Independent  action.  (Estate  of  Clary, 
112  Cal.  292.) 

63.  Under  section  1697  of  the  Code  of 
Civil  Procedure,  the  probate  court,  notwith- 
standing the  entry  of  a  decree  of  distribu- 
tion, retains  jurisdiction  over  an  executor  or 
administrator,  and  of  the  property  of  the  es- 
tate in  his  hands,  until  his  final  discharge, 
and  may  compel  the  proper  disposition  of 
such  property  in  accordance  with  its  decree, 
by  punishing  him,  if  necessary,  as  for  con- 
tempt.   (Estate  of  Clary,  112  Cal.  292.) 

2.  Notice  of. 

64.  The  statute  does  not  require  ten  days' 
notice  of  the  hearing  of  the  final  account 
and  petition  of  an  administrator  for  the  dis- 
tribution of  the  estate,  but  allows  the  court 
to  direct  what  notice  shall  be  given.  Where 
the  hearing  was  fixed  at  such  a  date  that  a 
ten  days'  posting  was'  impossible,  and  the 
notice  was  posted  every  day  prior  to  the 
hearing,  the  court  had  jurisdiction,  at  the 
date  fixed,  to  settle  the  account  and  render 
the  decree  of  distribution.  (Asher  v.  Yorba, 
125  Cal.  513.) 

65.  It  is  no  objection  to  the  jurisdiction 
of  the  court  to  settle  the  final  account  of 
executors,  and  to  order  distribution  of  the 
estate  of  a  decedent,  that  the  affidavit  of 
the  posting  of  the  notice  of  the  hearing  was 
made  on  the  day  of  the  posting;  but  the  pre- 
sumption is  that  the  notice  remained  posted 
during  the  statutory  period.  (Crew  v.  Pratt, 
119  Cal.  139.) 

66.  Where  a  decree  recites  due  service  of 
notice  by  publication  or  by  posting,  such  re- 
cital is  sufficient  to  prove  such  service,  as 
against  a  collateral  attack.  (Crew  v.  Pratt, 
119  Cal.  139.) 

3.  What  Allowed  to. 

a.    Expenses    of  Litigation    and  Attorneys' 

Fees. 

Order  allowing  attorney's  fee  is  appeal- 
able.   See  Appeals,  17. 

Liability  for  attorney's  fee.  See  Estates 
of  Deceased  Persons,  29. 

Personally  liable  for  attorney's  fee,  when. 
See  Estates  of  Deceased  Persons,  34. 

Attorney  for.  See  Estates  of  Deceased 
Persons,  IV,  2. 

67.  Items  of  expenditure  made  by  the  ad- 
ministratrix upon  an  unnecessary  and  unsuc- 
cessful application  for  a  writ  of  prohibition, 
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which  was  known  to  be  unnecessary,  should 
be  rejected.    (Estate  of  Byrne,  122  Oal.  260.) 

68.  Expenditures  incurred  after  an  order 
made  removing  the  administratrix,  for  fail- 
ure to  give  additional  security  required,  in 
contesting  the  validity  of  the  order,  and  al- 
so items  of  expenditure  incurred  in  her  ef- 
forts to  procure  another  undertaking,  were 
properly  disallowed.  (Estate  of  Byrne,  122 
Cal.  260.) 

69.  The  executors  are  not  authorized  to 
make  a  charge  against  the  estate  for  the 
purpose  of  defending  a  decree  of  distribu- 
tion to  them  as  trustees,  against  an  appeal 
therefrom.  (Firebaugh  v.  Burbank,  121  Cal. 
186.) 

TO.  The  appeal  of  the  widow  as  heir  of 
the  estate  from  the  decree  of  distribution  to 
the  executors  as  trustees  suspended  its  exe- 
cution, and  the  executors  were  required  to 
retain  the  property  in  their  care  and  custody; 
and,  upon  reversal  of  the  decree,  were  en- 
titled to  present  a  supplemental  account  for 
extra  services  or  commissions  or  for  com- 
pensation for  the  services  of  an  attorney 
whose  aid  was  required  during  said  period, 
and  to  be  allowed  such  sums  as  the  court 
might  deem  just  and  reasonable,  upon  a 
proper  showing.  (Firebaugh  v.  Burbank, 
121  Cal.  186.) 


b.  Expenses  of  Administration  or  in  Manag- 
ing Property. 

Executor  commingling  funds  is  chargeable 
with  compound  interest  See  Trusts  and 
Trustees,  56. 

Interest  is  not  chargeable  against  executor 
of  trustee  not  investing  funds.  See  Trusts 
and  Trustees,  54. 

Disbursements  under  order  of  court.  See 
ante,  VI,  8. 

Expenses  of  the  care  of  animals.  See 
ante,  32. 

71.  Upon  an  accounting  by  an  executor  he 
should  be  given  credit  for  expenses  of  ad- 
ministration properly  made  by  him;  and  the 
court  cannot  properly  reserve  the  question 
of  the  propriety  of  such  disbursements  for  a 
future  occasion,  and  charge  the  executor 
with  the  amount  so  expended  as  being 
money  in  hand,  and  direct  him  to  apply 
the  same  to  the  payment  of  a  family  allow- 
ance.   (Estate  of  Smith,  118  Cal.  462.) 

72.  The  failure  of  an  executor  to  obtain 
the  consent  of  the  court  to  the  expenditure 
of  the  money  of  the  estate  to  a  particular 
purpose  does  not  render  such  expenditure 
improper.    (Estate  of  Smith,  118  Cal.  462.) 

73.  Expenses  necessarily  incurred  by  an 
executor  in  preserving  a  vineyard  forming 
part  of  the  testator's  estate,  and  preventing 
the  vines  from  being  destroyed,  are  proper 
charges  against  the  estate,  for  which  he 
should  be  given  credit  in  his  accounting. 
And  the  presumption  is  that  in  making 
them  the  executor  acted  in  good  faith,  in 
the  absence  of  proof  that  he  knew  he  could 
have  caused  the  vineyard  to  be  preserved  at 


less   expense.    (Estate   of   Smith,    118   Cal. 
462.) 

c.  Services   of   Bookkeeper;   Travejlng   Ex- 

peuBcs. 

74  The  question  whether  an  administrator 
should  be  allowed  for  payments  made  by 
him  for  the  services  of  a  bookkeeper  for 
the  estate  depends  upon  the  circumstances; 
and  Its  decision  is  matter  of  discretion  with 
the  judge  settling  his  accounts.  If  the  ser- 
vices were  such  as,  under  the  circumstances, 
the  administrator  ought  to  have  performed, 
and  for  which  his  commissions  are  Intended 
to  compensate  him,  such  charge  should  be 
disallowed.    (Estate  of  More,  121  Cal.  609.) 

75.  A  large  claim  presented  by  the  book- 
keeper of  the  administrator  against  the  de- 
cedent, however  objectionable  upon  its  mer- 
its, is  not  relevant  or  admissible  in  evidence, 
upon  the  question  as  to  whether  the  ser- 
vices rendered  by  him  as  bookkeeper  of  the 
administrator  were  or  were  not  properly 
chargeable  to  the  estate.  (Estate  of  More, 
121  Cal.  600.) 

76.  An  administratrix  is  not  entitled  to 
charge  against  the  estate  of  the  decedent  her 
expenses  incurred  in  traveling  when  taking; 
steps  to  apply  for  letters  of  administration, 
or  in  attending  the  hearing  of  a  contest 
over  letters  of  administration.  (Estate  of 
Byrne,  122  Cal.  260.) 

77.  An  administratrix  is  entitled  to  travel- 
ing expenses  necessarily  incurred  in  legit- 
imate efforts  to  preserve  the  estate;  but  an 
order  rejecting  an  item  for  her  traveling 
expenses  to  dissuade  an  heir  at  law  from 
petitioning  for  the  sale  of  mining  prop- 
erty will  not  be  disturbed,  except  upon  a 
clear  showing  that  the  moneys  were  thus 

.  necessarily  and  properly  expended.    (Estate 
of  Byrne,  122  Cal.  260.) 


4.  What  Chargeable  with. 

a.  Land   Used  for  Personal  Benefit;    Loss 
without  Negligence. 

78.  An  administrator  is  chargeable  in  the 
settlement  of  his  accounts  with  the  reason- 
able value  of  the  use  of  land  belonging  to 
the  estate  which  he  has  occupied  for  his  per- 
sonal benefit  subsequently  to  his  qualifica- 
tions.   (Estate  of  More,  121  Cal.  600.) 

79.  An  administrator  is  not  liable  to  be 
charged  in  the  settlement  of  his  account  for 
a  loss  on  the  sale  of  personal  property,  by 
reason  of  having  paid  a  Hen  thereon  in  good 
faith,  believing  that  the  property  was  worth 
more  than  the  amount  of  the  lien,  but  which 
was  sold  without  negligence  on  his  part  for 
less  than  that  amount.  It  is  only  in  circum- 
stances where  the  court  can  say,  as  matter 
of  law,  that  a  reasonably  prudent  man  might 
not  make  the  honest  mistake  of  paying  out 
more  to  free  the  property  from  a  lien  than 
the  property  would  sell  for,  after  the  lien 
was  extinguished,  that  the  administrator 
can  be  charged  with  the  loss.  (Estate  of 
Armstrong,  125  Cal.  603.) 
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b.  Interest;  Herein  of  Mingling  of  Funds. 

Excess  of  interest  allowed  on  foreclosure, 
executor  is  not  chargeable  with,  when.  See 
ante,  48. 

80.  Where  the  administrator  has  been 
negligent  in  failing  to  settle  the  estate,  he 
Is  properly  chargeable  with  legal  interest 
on  the  balance  in  his  hands,  with  annual 
rests,  until  the  allowance  of  his  account 
(Estate  of  Armstrong,  125  Gal.  603.) 

81.  An  administrator  who  uses  the  dis- 
tributive share  of  an  heir  in  his  own  busi- 
ness is  chargeable  with  legal  interest,  com- 
pounding annually  from  the  date  of  its  ap- 
propriation, if  no  higher  rate  of  interest  was 
realized  from  such  use.  (Estate  of  Clary, 
112  Cal.  282.) 

82.  The  rule  as  tp  an  executor's  liability 
for  the  unlawful  employment  of  the  funds 
of  the  estate  is  not  that  he  is  to  be  charged 
for  all  money  invested  in  the  speculation, 
and  also  with  all  that  is  received  from  it, 
but  only  that  he  must  make  good  the  loss 
resulting  from  the  business,  or  if  a  profit 
has  been  earned  that  he  must  account  for  it 
to  the  estate.  (Estate  of  Smith,  118  Cal. 
462.) 

83.  An  administrator  is  not  to  be  charged 
in  the  settlement  of  his  final  account  even 
with  simple  interest  upon  the  funds  of  the 
estate  which  have  come  into  his  hands,  un- 
less it  is  made  to  appear  that  some  loss 
has  been  caused  by  his  negligence  or  fault. 
He  is  not  to  be  charged  with  compound  in- 
terest, unless  he  is  shown  to  be  guilty  of 
some  positive  misconduct  or  willful  viola- 
tion of  duty.  The  burden  is  upon  the  con- 
testant of  his  account  to  show  that  he  should 
be  charged  with  any  interest.  (Estate  of 
garment,  123  Cal.  331.) 

84.  Mere  evidence  that  an  administrator 
mingled  the  funds  of  the  estate  with  his  own 
funds  would  not  justify  charging  him  with 
Interest  thereon;  and  evidence  that  he  de- 
posited moneys  of  the  estate  in  a  bank,  man- 
aged by  his  brother,  who  was  a  surety  on 
his  bond,  does  not  justify  a  finding  that  he 
embezzled  the  estate,  or  warrant  charging 
him  with  compound  interest,  in  the  absence 
of  proof  that  the  bank  made  any  other  use 
of  the  funds  deposited  than  that  made  by 
banks  of  deposit  in  general.  (Estate  of  Sar- 
ment,  123  Cal.  331.) 

85.  Errors  in  the  account  in  the  omission 
of  Items  in  respect  of  which  there  is  no  evi- 
dence of  embezzlement  or  conversion,  does 
not  justify  a  charge  of  compound  interest 
thereon;  nor  can  the  administrator  be 
charged  with  simple  interest  on  any  omitted 
sum  of  money  prior  to  the  date  at  which  it 
was  received.  (Estate  of  Sarment,  123  Cal. 
331.) 

5.  Vouchers,  Conclusiveness  of;  Omission  of 
Allowed  Items  from. 

86.  The  production  of  a  voucher  from  the 
widow,  showing  a  receipt  of  payment  of 
"one  thousand  dollars  balance  payment  of 
the  eighteen  hundred  dollars  allowed  by  the 
court  for  widow's  allowance,"  is  prima  facie 


evidence  that  only  one  thousand  dollars  of 
the  allowance  was  then  unpaid,  and  threw 
upon  the  contestant  the  burden  of  showing 
the  contrary;  and  in  the  absence  of  counter- 
proof  the  court  should  credit  the  payment 
of  the  allowance  in  full.  (Estate  of  Sar- 
ment, 123  Cal.  331.) 

87.  Items  allowed  by  the  court  in  its  find- 
ings, but  inadvertently  omitted  from  the  or- 
der settling  the  accounts  of  the  adminis- 
tratrix, should  be  corrected  by  calling  the 
attention  of  the  court  to  the  oversight  and 
are  not  the  subject  of  appeal  prior  to  an 
application  for  such  correction  by  the  su- 
perior court.  (Estate  of  Byrne,  122  Cal. 
260.) 

6.  Objections  to  and  Contest  of. 

88.  An  attorney  for  an  executor  or  admin- 
istrator is  not  "interested  in  the  estate" 
within  the  meaning  of  sections  1635  and 
1637  of  the  Code  of  Civil  Procedure,  and 
is  neither  required  to  contest  the  accounts 
of  the  executor  or  administrator,  nor  con- 
cluded by  the  settlement  of  his  accounts. 
(Briggs  v.  Breen,  123  Cal.  657.) 

89.  The  court  may  listen  to  objections  to 
the  account  of  an  executor  in  advance  of 
the  filing  of  written  objections  thereto.  The 
mode  of  presenting  the  objections  is  within 
the  discretion  of  the  judge.  (Estate  of  Ken- 
nedy, 120  Cal.  458.) 

90.  It  is  the  duty  of  an  administrator  to 
protect  the  estate  against  the  unlawful 
claims  of  creditors,  and  it  is  the  duty  of  the 
court  to  do  so  at  the  suggestion  of  any  per- 
son, or  upon  its  own  motion;  and  a  subse- 
quent administrator  may  contest  the  allow- 
ance of  an  item  in  the  final  account  of  a  pre- 
vious administrator,  and  may  join  with  a 
nonresident  heir  in  contesting  such  item,  and 
in  supporting  upon  appeal  the  action  of  the 
court  In  rejecting  it  (Estate  of  Spanier, 
120  Cal.  698.) 

91.  In  contesting  an  administrator's  ac- 
count, the  contestant  must  file  his  excep- 
tions thereto  in  writing,  stating  specifically 
the  grounds  of  his  objections,  and  at  the 
hearing  should  be  held  limited  to  the  excep- 
tions so  presented;  but,  whether  exceptions 
are  filed  or  not  the  court  should  carefully 
examine  the  account,  and  reject  all  claims 
of  the  executor  or  administrator  which  are 
Illegal  or  unjust,  and  should  be  satisfied  of 
the  correctness  of  the  account  before  order- 
ing it  settled.  (Estate  of  More,  121  Cal. 
635.) 

92.  Upon  the  contest  of  an  item  in  an  ad- 
ministrator's account  showing  the  payment 
by  the  administrator  of  a  judgment  in  his 
own  favor  against  the  estate,  as  to  which 
specific  charges  were  made  of  collusion, 
fraud,  and  conspiracy  in  the  obtaining  of  the 
judgment  the  contestants  are  entitled  to  de- 
mand that  the  judge  shall  consider  all  prop- 
er evidence  bearing  upon  the  question  of  the 
disputed  claim  upon  which  the  judgment 
was  rendered;  and  the  previous  depositions 
and  testimony  of  witnesses  taken  in  the  ac- 
tion and  in  other  actions  against  the  estate, 
which  are  relevant  and  material  to  the 
questions   put  in  issue  by  the  contestant, 
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and  which  tend  to  show  that  one  of  the 
items  of  the  account  upon  which  the  judg- 
ment was  rendered  had  not  been  presented 
for  allowance,  and  that  the  account  should 
be  largely  reduced,  are  admissible  in  evi- 
dence, and  it  is  error  to  exclude  them.  (Es- 
tate of  More,  121  Cal.  635.) 


7.  Conclusiveness  of  Settlement;  Effect  of 
Order  Charging  Property  to  Executor; 
Finding  Assailing  Integrity. 

Order  vacating  order  settling  administra- 
tor's account  is  appealable.  See  Appeals, 
18. 

93.  Items  in  a  final  account  which  had 
been  allowed  in  previous  accounts,  which 
were  settled  after  due  and  sufficient  notice 
of  the  filing  thereof,  and  of  the  time  and 
place  of  hearing,  are  conclusive,  and  cannot 
be  re-examined  upon  settlement  of  the  final 
account.    (Estate  of  Marshall,  118  Cal.  379.) 

94.  Where  money  belonging  to  an  estate 
was  ordered  to  be  charged  to  the  adminis- 
tratrix, though  it  appeared  upon  the  face  of 
the  order  that  it  was  in  the  hands  of  her 
mother,  the  order,  if  erroneous,  must  be  ap- 
pealed from,  otherwise  she  is  concluded 
thereby,  and  is  chargeable  with  the  amount, 
whether  collected  or  not,  if  necessary  for 
the  payment  of  creditors.  (Estate  of  Carver, 
123  Cal.  102.) 

95.  A  finding  which  assails  the  integrity 
of  the  administrators  may  be  challenged  by 
them  for  Insufficiency  of  proof,  although  it 
does  not  affect  the  result  of  the  accounting. 
(Estate  of  Sarment,  123  Cal.  331.) 

IX.  Compensation. 
1.  Commissions. 

Allowance  of  full  commissions  where 
there  is  a  contract  for  a  less  compensation. 
See  post,  107. 

Agreement  for  extra  compensation.  See 
poet,  IX,  2. 

Waiver  of  commissions  will  not  support 
contract  for  compensation.  See  post,  104, 
105. 

Waiver  of  commissions  does  not  affect 
right  to  letters.    See  post,  124. 

96.  The  commissions  of  the  administrator 
are  toJ>e  allowed  upon  the  amount  of  the  es- 
tate accounted  for  by  him;  but  the  valuation 
in  the  inventory  is  not  conclusive  evidence 
of  such  amount,  and  where  real  estate,  in- 
ventoried at  much  more  than  the  amount  of 
a  deed  of  trust,  was  sold  under  the  deed  of 
trust,  the  administrator  cannot  be  allowed 
commissions  upon  its  appraised  value  in  the 
inventory,  or  upon  any  greater  amount  than 
the  sum  for  which  the  property  was  actually 
sold.    (Estate  of  Fernandez,  119  Cal.  579.) 

97.  The  valuation  of  the  property  of  the 
estate  made  in  the  inventory,  though  not 
conclusive,  is  prima  facie  evidence  of  its 
value;  and  the  administrator  should  be  al- 
lowed commissions  on  that  valuation  at 
statutory  rates,  in  the  absence  of  proof  that 
it  is  not  fair  and  reasonable.  (Estate  of 
Carver,  123  Cal.  102.) 


98.  An  administrator  is  liable  for  loss  to 
the  estate  caused  by  his  default  or  neglect, 
but  he  does  not  for  that  reason  lose  his 
statutory  right  to  his  commissions.  He 
should  be  charged  with  such  loss  in  his  ac- 
count, and  credited  with  his  commissions. 
(Estate  of  Carver,  123  Cal.  102.) 

99.  A  waiver  of  compensation  made  by  an 
administrator,  which  is  withdrawn  by  con- 
sent of  the  court,  and  without  objection 
made  by  anyone  thereto,  is  not  effective 
to  defeat  his  right  to  commissions.  (Estate 
of  Carver,  123  Cal.  102.) 

100.  The  executor  is  not  entitled  to  extra 
commissions  for  any  mere  change  in  the 
character  of  the  property,  such  as  the  col- 
lection of  outstanding  claims  distributed  in 
kind,  or  the  collection  of  policies  of  insur- 
ance for  property  destroyed  by  fire,  there 
being  no  Increase  in  the  value  of  the  prop- 
erty, and  no  additional  estate  to  be  ac- 
counted for.  (Firebaugh  v.  Burbank,  121 
CaL  186.) 

101.  An  executor  Is  not  entitled  to  any 
further  allowance  in  addition  to  the  com- 
missions fixed  by  statute,  unless  he  shall 
show  that  he  has  rendered  some  extraor- 
dinary services,  and  shall  make  a  claim 
therefor,  and  it  shall  appear  to  the  court  that 
the  claim  is  just  and  reasonable.  (Fire- 
baugh v.  Burbank,  121  Cal.  186.) 

Extra  compensation,  effect  on  right  to  of 
provision  in  will  fixing  compensation.  See 
post,  IX,  4. 


2.  Agreements   for  Compensation. 

Provision  for  yearly  compensation,  con- 
struction of  and  power  of  court.  See  Wills, 
80. 

102.  The  law  presumes  that  an  agreement 
by  the  heir  to  pay  any  compensation  not  al- 
lowed by  law  or  fixed  by  the  court  has  been 
obtained  by  undue  Influence  of  the  executor, 
and  will  not  enforce  such  an  agreement 
against  the  heir.  (Firebaugh  v.  Burbank, 
121  Cal.  186.) 

103.  The  provision  in  section  1618  of  the 
Code  of  Civil  Procedure  making  void  all  con- 
tracts for  higher  compensation  between  an 
heir  and  an  executor  is  not  limited  to  con- 
tracts made  directly  between  the  heir  and 
the  executor,  but  includes  all  contracts  or 
agreements  by  which  the  executor  will  re- 
ceive directly  or  Indirectly  any  greater  com- 
pensation than  has  been  fixed  by  statute,  or 
previously  ascertained  and  determined  by 
the  court,  and  applies  to  every  contract 
which  has  for  one  of  its  objects  the  payment 
of  such  greater  compensation,  as  well  as  to 
those  made  solely  for  such  payment;  and 
any  contract  made  in  violation  of  this  pro- 
vision is  unlawful  and  void,  though  it  may 
be  lawful  In  part,  if  the  lawful  portion  Is 
not  severable  from  that  which  is  unlawful. 
(Firebaugh  v.  Burbank,  121  Cal.  186.) 

104.  The  object  of  the  contract  between 
the  heir  and  the  attorney  for  the  executor 
being  unlawful,  the  contract  was  void,  irre- 
spective of  the  consideration  therefor;  and 
the  waiver  by  the  executor  of  his  right  to 
apply  for  an  allowance  by  the  court  for  com- 
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missions  and  extra  services  cannot  support 
the  contract  (Flrebaugh  v.  Burbank,  121 
Cal.  186.) 

105.  Even  If  the  waiver  by  the  executor 
of  his  right  to  apply  to  the  court  would 
uphold  an  agreement  by  the  heir  to  pay  the 
legal  commissions  of  the  executor,  it  could 
not  support  such  an  agreement  to  pay  him 
commissions  in  excess  of  the  amount  fixed 
by  statute;  nor  could  It  support  an  agree- 
ment by  the  heir  to  pay  commissions  and  ex- 
tra services  not  allowed  by  the  court,  where 
there  is  no  mode  of  ascertaining  by  the 
terms  of  the  contract  what  part  was  intend- 
ed for  commissions  and  what  part  for  extra 
services;  but,  in  such  case,  the  whole  con- 
tract is  void.  (Flrebaugh  v.  Burbank,  121 
Gal.  186.) 

106.  A  contract  between  the  heir  and  the 
attorney  for  the  executor,  agreeing  to  pay 
unallowed  claims  In  favor  of  the  attorney 
for  extra  services  rendered  by  him  to  the 
executor,  and  in  favor  of  the  executor  for 
commissions  and  extraordinary  services,  is 
illegal  and  void,  and  cannot  be  enforced 
against  the  heir.  (Flrebaugh  v.  Burbank, 
121  Gal.  186.) 

107.  An  allowance  of  full  commissions  to 
the  executors  in  the  final  account  will  not 
be  disturbed  upon  appeal,  because  of  an 
alleged  agreement  for  less  compensation, 
where  there  is  not  sufficient  evidence  in  the 
record  to  overthrow  the  finding  of  the  court 
against  the  fact  of  such  agreement  (Estate 
of  Marshall,  118  Gal.  379.) 


3.  Where  there  are  Joint  Administrators. 

108.  The  superior  court  has  discretion  in 
settling  the  accounts  of  two  joint  adminis- 
tratrices of  the  estate  of  a  deceased  person 
to  divide  the  commissions  between  them, 
and  to  apportion  the  allowance  of  counsel 
fees  between  them,  and  its  action  will  not 
be  disturbed  upon  appeal,  where  no  abuse  of 
discretion  or  errors  of  law  appear.  (Estate 
of  Dudley,  123  Gal.  256.) 

109.  The  fact  that  one  of  the  administra- 
trices, who  first  qualified,  took  and  held  ex- 
clusive possession  of  the  assets,  and  pro- 
ceeded to  administer  thereupon,  and  that  no 
formal  demand  for  possession  of  the  property 
was  made  by  the  excluded  administratrix 
cannot  operate  to  deprive  the  latter  of  her 
right  to  commissions,  where  it  appears  that 
such  demand  would  have  been  useless,  and 
that  she  was  willing  and  anxious  to  take 
part  in  the  administration,  and  performed 
some  acts  of  administration  and  made  re- 
port of  all  the  facts  to  the  court.  (Estate  of 
Dudley,  123  Gal.  256.) 


4.  Will  Fixing  Compensation,  Effect  of. 

110.  A  will  fixing  the  compensation  of  an 
executor  in  an  amount  in  excess  of  his  legal 
fees  must  be  deemed  to  fix  the  measure  of 
his  compensation  for  all  services  pf  every 
kind  to  be  rendered  by  him;  and  no  claim 
for  extra  services,  however  beneficial  to  the 
estate,  can  be  allowed  to  the  executor,  un- 


less he  has,  by  a  written  instrument  filed  in 
court,  renounced  the  provision  of  the  will 
for  compensation,  as  provided  in  section 
1616  of  the  Gode  of  Givil  Procedure.  (Es- 
tate of  Runyon,  125  Gal.  195.) 

X.  Discharge  of  Administrator. 

111.  The  court  has  no  power  to  order  an 
administrator  to  pay  the  balance  of  the  es- 
tate into  court  and  that  he  thereupon  be  dis- 
charged. He  is  responsible  for  the  assets 
until  paid  out  by  him  under  the  directions  of 
the  court;  and  upon  the  entry  of  the  order 
for  the  payment  of  claims,  he  becomes  liable 
therefor,  both  personally  and  upon  his  bond, 
to  the  creditors  who  are  entitled  to  execu- 
tion, which  liability  he  cannot  escape  by 
complying  with  an  order  to  pay  the  money 
into  court  which  the  court  had  no  power  to 
make.    (Estate  of  garment  123  Gal.  331.) 

XI.  Ancillary  Administration. 

112.  The  administratrix  of  the  estate  of 
a  deceased  person,  who  is  appointed  in  this 
state  in  ancillary  proceedings,  is  entitled  to 
recover  from  the  domiciliary  administrator, 
who  is  temporarily  in  this  jurisdiction,  the 
possession  of  a  certificate  of  deposit  in  an 
insolvent  national  bank  situated  in  this 
state,  which  the  receiver  thereof  had  re- 
fused to  allow  as  a  valid  claim  against  the 
bank.    (McGully  v.  Cooper,  114  Gal.  258.) 

XII.  Death  of    Administrator  and  Actions 

against  Sureties. 

113.  The  judgment  rendered  in  an  action 
for  an  accounting  against  the  administrator 
of  the  deceased  administrator  must  be  made 
payable  out  of  his  estate  in  due  course  of 
administration.  (Vance  v.  Smith,  124  Gal. 
219.) 

114.  Under  section  1586  of  the  Gode  of 
Givil  Procedure  a  subsequent  administrator 
may  bring  an  action  against  the  sureties  on 
the  bond  of  a  deceased  administrator,  given 
as  a  condition  of  exercising  authority  to 
sell  the  real  estate  of  the  decedent,  where 
the  deceased  administrator,  after  having 
accounted  to  the  court,  showing  an  unex- 
pended balance  of  the  proceeds  of  sale,  died 
leaving  the  same  in  his  hands,  and  leaving 
the  estate  unadministered.  (Slater  v.  Mc- 
Avoy,  123  Cal.  437.) 

115.  The  complaint  in  such  action  cannot 
sustain  a  recovery  against  the  sureties  of 
the  precise  balance  of  the  proceeds  account- 
ed for,  if  it  does  not  allege  that  the  account 
was  final,  or  otherwise  show  that  the  sure- 
ties became  liable  for  that  precise  sum,  ir- 
respective of  the  necessities  of  any  further 
administration  by  the  deceased  administra- 
tor; but  when  the  complaint  shows  that  the 
deceased  administrator  remained  -account- 
able for  that  sum,  and  died  without  account- 
ing for  it,  it  shows  jurisdiction  in  the  court 
as  a  court  of  equity  to  compel  an  account- 
ing.   (Slater  v.  McAvoy.  123  Gal.  437.) 

116.  The  sureties  on  the  bond  of  the  de- 
ceased administrator  for  the  sale  of  the  real 
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estate  are  proper  parties  to  an  accounting 
in  equity  for  the  proceeds  of  such  sale;  and 
where  it  does  not  appear  that  there  was 
any  administration  of  his  estate,  it  must  be 
presumed  that  he  has  no  personal  represen- 
tative who  needs  to  be  joined  as  a  party 
defendant,  or  who  may  be  compelled  to  state 
an  account  with  the  estate  represented  by 
the  deceased  administrator.  (Slater  v.  Mc- 
Avoy,  123  Cal.  437.) 

117.  No  previous  action  against  the  estate 
of  the  deceased  administrator  is  required  as 
a  condition  of  maintaining  an  action  in 
equity  for  an  accounting  against  the  sureties 
upon  his  bond;  and  where  no  personal  repre- 
sentative of  his  estate  appears  to  have  been 
appointed,  his  sureties  are  the  proper  parties 
to  make  the  settlement  (Slater  v.  McAvoy, 
123  Cal.  437.) 


XIII.  Administrators  de  Bonis  Non  or  with 

Will  Annexed. 

118.  Where  the  administration  of  an  es- 
tate has  become  vacant,  and  the  estate  has 
not  been  fully  administered,  it  is  the  duty  of 
the  court  to  appoint  an  administrator  to 
complete  the  administration;  and  the  court 
cannot  properly  refuse  to  do  so,  upon  the 
ground  that  the  heirs  have  parted  with  their 
interest  in  the  property,  nor  can  it  dispense 
with  the  usual  and  orderly  administration  of 
the  estate,  or  determine  the  question  of  title 
as  between  the  estate  and  persons  claiming 
adversely  to  it.  (Estate  of  Pina,  112  Cal. 
14.) 

119.  Equities  of  the  bank  against  the  ex- 
ecutrix, who  was  the  widow  and  sole  legatee 
of  the  deceased,  and  who  conveyed  the  prop- 
erty to  the  president  of  the  bank,  under  an 
agreement  that  it  should  be  sold  and  the 
proceeds  applied  to  the  payment  of  her  in- 
debtedness to  the  bank,  cannot  constitute  a 
defense  to  an  action  by  the  administrator, 
with  the  will  annexed,  to  recover  the  value 
of  the  property  from  the  president  of  the 
bank,  for  an  unlawful  conversion  thereof  by 
hinr  to  the  use  of  the  bank;  but  such  equi- 
ties must  be  asserted  upon  distribution  of 
the  estate,  or  in  some  other  appropriate  pro- 
ceeding.   (Horton  v.  Jack,  115  Cal.  29.) 

120.  A  complaint  against  an  administrator 
of  the  estate  of  a  testator,  with  the  will  an- 
nexed, setting  forth  that  the  property  of  the 
estate  was  given  to  the  executrix  In  trust 
with  power  to  sell,  without  obtaining  an 
order  of  court,  and  that  she,  for  a  considera- 
tion paid  by  plaintiff,  sold  and  agreed  to 
deliver  to  plaintiff  a  band  of  sheep  in  her 
possession  as  executrix,  and  that  plaintiff 
teased  the  same  to  the  executrix,  to  be  sur- 
rendered when  called  for,  together  with  one- 
half  of  the  increase  and  one-half  of  the  wool 
produced,  and  alleging  that  the  executrix 
resigned,  and  that  defendant  was  appointed 
administrator  with  the  will  annexed,  and 
took  possession  of  the  sheep  and  refused  to 
deliver  them  on  demand,  and  stating  the 
value  of  the  sheep,  lambs,  and  wool,  and 
the  number  of  lambs,  and  that  plaintiff's 
damage  by  the  refusal  of  defendant  to  de- 
liver the  sheep  and  carry  out  the  agreement 


concerning  the  sale  and  delivery  of  the 
sheep,  and  the  increase  thereof,  and  the  wool 
therefrom,  was  the  sum  of  two  thousand 
and  fifty  dollars,  states  no  cause  of  action 
against  the  estate,  whether  it  be  construed 
as  suing  for  a  conversion  by  the  defendant, 
or  for  damages  for  breach  of  the  contract 
entered  into  by  the  executrix;  and  a  count 
for  money  received  by  the  executrix,  and 
paid,  laid  out,  and  expended  by  plaintiff  for 
the  benefit  of  the  estate  while  she  was  ex- 
ecutrix shows  no  liability  on  the  part  of  the 
estate  to  the  plaintiff.  (Sterrett  v.  Barker, 
119  Cal.  492.) 

Public  administrator  with  will  annexed. 
See  post,  123,  124. 


XIV.  Public   Administrators. 

Discretion  in  appointing,  instead  of  nom- 
inee of  nephews,  not  reviewed.    See  ante,  2. 

Appointment  of  instead  of  nominee  of 
executor  of  foreign  will.    See  ante,  10. 

Petition  for  removal  of  executor  by  pub- 
lic administrator.    See  ante,  17. 

Assignee  of  sole  devisee  is  entitled  to  let- 
ters in  preference  to  the  public  administra- 
tor.   See  ante,  11. 

121.  The  court  is  not  limited,  in  appointing 
the  public  administrator  to  take  charge  of 
an  estate,  to  the  estates  of  such  persons  as 
die  within  his  county,  but  he  is  competent 
to  administer  upon  the  estate  within  his 
county  of  any  decedent,  irrespective  of  the 
place  of  his  death.  (Estate  of  Richardson, 
120  Cal.  344.) 

122.  Under  section  1365  of  the  Code  of 
Civil  Procedure,  the  public  administrator  is 
entitled  to  letters  of  administration  upon  the 
estate  of  an  intestate,  as  against  a  relative 
of  the  deceased  who  Is  not  entitled  to  any 
share  in  the  distribution  of  the  estate.  (Es- 
tate of  Eggers,  114  Cal.  464.) 

123.  Where  a  will  omits  to  appoint  an  ex- 
ecutor, the  public  administrator  has  not  a 
prior  right,  as  against  a  legatee,  to  letters 
of  administration  with  the  will  annexed. 
The  provision  of  section  1350  of  the  Code  of 
Civil  Procedure,  for  the  issuance  of  letters 
of  administration  with  the  will  annexed, 
upon  certain  conditions,  as  in  cases  of  intes- 
tacy, only  applies  to  cases  where  an  execu- 
tor has  been  named  in  the  will.  (Estate  of 
Von  Buncken,  120  Cal.  343.) 

124.  Where  a  widow  was  appointed  sole 
executrix  of  the  will  of  her  deceased  hus- 
band, but  died  several  years  after  his  death, 
without  having  applied  for  letters,  the  pub- 
lic administrator  is  entitled  to  letters  of  ad- 
ministration upon  the  estate  of  the  deceased 
husband  with  the  will  annexed,  as  against 
the  sister  of  the  deceased  executrix,  who 
was  executrix  of  her  will;  and  the  court  has 
no  discretion  to  refuse  such  letters  to  the 
public  administrator,  and  to  grant  them  to 
the  sister  of  the  deceased  executrix,  not- 
withstanding her  offer  to  waive  commis- 
sions, in  the  interest  of  the  estate.  (Estate 
of  McDonald,  118  Cal.  277.) 

125.  A  public  administrator,  who  asserts 
a  right  to  administer  the  estate  of  a  de- 
ceased person  under  section  1365  of  the  Code 
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of  Civil  Procedure,  is  a  "person  interested" 
in  a  contest  for  letters  of  administration, 
within  the  meaning  of  section  1374  of  that 
code,  and  may  appear  and  contest  the  ap- 
pointment of  another  petitioner.  (Estate  of 
Healey,  122  Gal.  162.) 

126.  Conceding,  without  deciding,  that  the 
last  clause  of  section  170  of  the  County 
Government  Act  of  1897,  providing  that  It 
should  take  effect  immediately,  is  unconsti- 
tutional, as  being  special  legislation,  the  pro- 
vision of  that  section  that  the  compensation 
of  the  public  administrator  of  Tulare  coun- 
ty, as  a  county  of  the  thirteenth  class, 
should  be  (as  before  provided  when  it  was 
of  the  eleventh  class)  "such  fees  as  are  now 
or  may  be  hereafter  allowed  by  law,"  is 
valid,  and  separable  from  the  last  clause  of 
that  section,  and  was  operative  when  the 
act,  as  a  whole,  took  effect;  and  the  public 
administrator  of  that  county  cannot  there- 
after demand  compensation  as  a  salaried 
officer.    (McCabe  v.  Jefferds,  122  Cal.  302.) 


!  EXEMPLARY  DAMAGES. 

See  Damages,  VII. 

EXEMPTIONS. 

1.  Whether  any  property  shall  be  exempt 
from  execution,  as  well  as  the  character  and 
amount  of  property  to  be  exempted,  is  pure- 
ly a  question  of  legislative  policy.  (Spence 
v.  Smith,  121  Cal.  536.) 

2.  Exemptions  are  the  creatures  of  stat- 
ute, and  no  property  Is  exempt  unless  made 
so  by  express  provision  of  law.  Where  the 
legislative  intent  is  dear  and  unambiguous, 
the  literal  import  of  the  statute  must  be  fol- 
lowed, and  there  Is  no  room  for  construc- 
tion.   (Estate  of  Brown,  123  Cal.  399.) 

3.  A  statute  exempting  property  from  ex- 
ecution is  remedial,  and  if  susceptible  of 
construction,  is  to  be  liberally  construed  to 
effect  that  purpose  of  .the  legislature;  but 
that  is  not  a  liberal  construction  which 
would  defeat  the  plainly  expressed  purpose 
of  the  legislature.  (Estate  of  Brown,  123 
Cal.  399.) 

4.  The  farming  utensils  and  implements 
of  husbandry  of  the  judgment  debtor  are  de- 
clared by  the  statute  to  be  exempt  from  exe- 
cution; and  no  limitations  having  been  im- 
posed by  the  legislature,  a  court  Is  not  au- 
thorized to  refuse  the  exemption  because,  in 
its  opinion,  they  are  not  necessary  for  the 
judgment  debtor,  nor  because  they  are  not 
needed  for  cultivating  a  smaller  tract,  if 
needed  and  used  by  him  for  the  proper  cul- 
tivation of  any  larger  tract,  regardless  of 
limit;  nor  because  the  implement  is  an  im- 
provement, whatever  may  be  its  character 
or  value.    (Spence  v.  Smith,  121  Cal.  536.) 

5.  The  law  does  not  recognize  classes  of 
husbandry,  nor  limit  its  exemption  of  farm- 
ing utensils  and  implements  of  husbandry 
to  one  particular  class  of  several  that  may 
be  followed  by  the  farmer,  and  will  not  in- 
quire whether  they  were  used  in  agriculture, 
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horticulture,     or     viticulture.      (Estate    of 
Slade,  122  Cal.  434.) 

6.  A  threshing  outfit,  which  Is  necessary 
for  the  proper  carrying  on  of  the  farming 
operations  of  the  judgment  debtor  upon  a 
large  farm,  is  exempt  from  execution,  irre- 
spective of  whether  he  would  need  it  in 
cultivating  a  smaller  tract.  (Spence  v. 
Smith,  121  Cal.  536.) 

7.  The  threshing  outfit  does  not  cease  to 
be  exempt  from  execution  merely  because  of 
its  customary  use  by  the  judgment  debtor 
for  hire  to  thresh  the  crops  of  others,  after 
having  threshed  his  own,  provided  the  out- 
fit is  needed  and  used  in  conducting  his  own 
farming  operations.  (Spence  v.  Smith,  121 
Cal.  536.) 

8.  Under  section  690  of  the  Code  of  Civil 
Procedure,  a  "combined  harvester"  is  a 
farming  utensil  and  an  implement  of  hus- 
bandry, irrespective  of  its  value,  and  if  used 
chiefly  for  the  farming  purposes  of  a  debtor, 
although  occasionally  used  for  others,  is  ex- 
empt from  execution.  (Estate  of  Klemp,  119 
Cal.  41.) 

9.  Under  section  1465  of  the  Code  of  Civil 
Procedure,  construed  in  connection  with  sec- 
tion 690  of  the  same  code,  life  insurance 
policies,  the  annual  premiums  of  which  ex- 
ceed five  hundred  dollars,  cannot,  as  to  any 
portion  thereof,  be  set  apart  to  the  widow 
and  minor  children  as  property  exempt  from 
execution.    (Estate  of  Brown,  123  Cal.  399.) 

10.  The  exemption  from  seizure  under  at- 
tachment or  execution  of  the  franchise  of  a 
street  railway  company  does  not  extend  to 
or  include  its  personal  property,  consisting 
of  cars,  trucks,  electrical  goods  and  supplies, 
fire-proof  safes,  etc.,  though  necessary  to  be 
used  in  the  business  of  operating  its  line. 
Such  property  does  not  emanate  mediately 
or  immediately  from  the  state,  and  has  no 
character  of  a  personal  trust;  and  it  is  sub- 
ject to  attachment  or  execution  in  like  man- 
ner as  other  property  not  exempt  by  statute. 
(Risdon  Iron  etc.  Works  v.  Citizens'  Trac- 
tion Co.  of  San  Diego,  122  Cal.  94.) 

Homestead,  exemption  of.  See  Home- 
steads, IV. 

Jury  duty,  exemption  from.  See  Jury  and 
Jurors,   IV. 

Cities,  exemption  of  from  legislative  con- 
trol.   See  Municipal  Corporations,  III. 

Setting  apart  of  exempt  property.  See  Es- 
tates of  Deceased  Persons,  II. 

Taxation,  exemption  from.    See  Taxation,  I. 

Unconstitutional  exemption  of  stockhold- 
ers, effect  of.    See  Banks  and  Banking,  42. 

Collateral  inheritance  law,  exemption  of 
small  estates  from,  effect  of.  See  Constitu- 
tional Law,  41. 

Consuls  are  not  exempt  from  actions  in 
state  courts.    See  Consuls,  1. 

Given  in  other  states,  effect  of.  See  Cor- 
porations, 48. 

Inventory  as  evidence  of  value  of  prop- 
erty.   See  Executors  and  Administrators,  24. 

Juror,  exemption  of,  is  personal  privilege 
and  not  ground  of  challenge.  See  Jury  and 
Jurors,  25. 

Proceeds  of  policy  are  exempt,  when.  See 
Estates  of  Deceased  Persons,  5. 
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EXHIBITS— EXTREME   CRUELTY. 


Farming  utensils  and  Implements  of  hus- 
bandry, setting  apart  to  widow.  See  Estates 
of  Deceased  Persons. 


EXHIBITS. 

In  complaint  See  Pleading  and  Practice, 
12. 

Reference  to,  In  pleadings.  See  Pleading 
and  Practice,  1. 


EX  PARTE. 

Amendment  of  affidavit  nnnc  pro  tone. 
See  Summons,  10. 

Appointment  of  receiver  ex  parte.  See  Re- 
ceivers, L 

Modification  of  conditional  order.  See 
Bankruptcy  and  Insolvency,  54,  65. 

EXPECTANCIES. 

Right  of  beneficiary.  See  Benevolent  So- 
cieties, 13. 

Life,  expectancy  of,  considering  In  action 
for  damages.    See  Negligence,  50,  51. 

EXPERIMENTS. 

See  Criminal  Law,  XI,  16,  e,  J;  Evidence, 

III. 

What  admissible  on  question  whether  rob- 
bery committed.    See  Treasurers,  6. 

EXPERTS. 

Evidence  of.    See  Evidence,  IV. 
Employment  of,  by  city.    See  Supervisors, 
II,  1. 

EXPIRATION. 

Lessee's  term,  expiration  of  and  holding 
over.    See  Landlord  and  Tenant,  XI. 


EXPLANATIONS. 

Right    to    explain   testimony.    See   Wit- 
nesses, II,  6. 

EXPLOSIVES. 

Where  the  evidence  is  conflicting  as  to 
whether  the  slide  of  rocks  upon  plaintiff's 
house  from  a  high  cliff  was  caused  by  the 
blasting  of  rock  by  the  defendants  upon 
their  adjoining  lot,  but  there  Is  evidence  suf- 
ficient to  Justify  the  jury  in  finding  that  It 
was  so  caused,  and  the  answer  admits  that 
all  of  the  defendants  did  the  Wasting,  a  ver- 
dict for  the  plaintiff  will  not  be  disturbed 
on  the  ground  of  contributory  negligence,  by 
reason  of  the  fact  that  the  removal  of  the 
rock  at  the  base  of  the  cliff,  before  plaintiff 
and  defendants  had  acquired  their  respect- 
ive lots,  had  destroyed  Its  support,  and 
caused  it  to  overhang,  and  had  created  a 
rift  some  distance  from  its  top,  where  the 
evidence  is  not  clear  how  much  of  the  top 


of  the  ledge  came  down  through  the  blasting 
by  defendants,  or  whether  the  removal  of 
the  rock  at  the  base  contributed  to  the  slide, 
and  It  does  not  appear  that  plaintiff  or  his 
grantor  were  responsible  for  the  excavation. 
(Buchel  v.  Gray  Bros.,  115  Cal.  421.) 

Carrier  is  not  bound  to  receive.  See  Com- 
mon Carriers,  6. 

Agent  shipping  powder  may  sign  shipping 
order  limiting  liability.    See  Agency,  10. 

Liability  of  master  for  Injury  from.  See 
Master  and  Servant,  20. 

Master  liable  for  injury  to  employee  from 
explosion  of  boiler.  See  Master  and  Servant, 
14. 

Injury  to  property  from  gunpowder.  See 
Criminal  Law,  523. 

EXPRESS  COMPANIES. 

Transfer  companies  may  enjoin  interfer- 
ence with  use  of  wharves.    See  Wharves,  5. 

EXPRESS  TRUSTS. 
See  Trusts  and  Trustees. 

EXPRESS  WARRANTY. 

On  manufacture  of  elevator.  See  War- 
ranty. 

EXPULSION. 

Passengers,  expulsion  of.  See  Common 
Carriers,  II,  2. 

Of  member  of  benevolent  society.  See 
Benevolent  Societies,  V. 

EXTENSION. 

Mortgages,  extension  of.  See  Mortgages, 
XV. 

Statute,  extension  of,  before  the  bar  of  the 
debt    See  Statute  of  Limitations,  VIL 

Streets,  extension  of.    See  Streets,  VI. 

Time  of  payment,  extension  of,  by  agent. 
See  Insurance,  I,  4,  a. 

Time  for  performance  of  street  work,  ex- 
tension of.    See  Streets,  X,  6. 

EXTINGUISHMENT. 
Of  trust    See  Trusts  and  Trustees,  XIV. 

EXTORTION. 

Attempt  to  commit  disbarment  of  attor- 
ney for.    See  Attorney  and  Client,  32. 

EXTRA  SERVICES. 

See  Executors  and  Administrators,  IX,  1; 
Mechanics'  Liens,  VII,  4;  Streets,  X,  0. 

Findings  need  not  segregate  items.  See 
Contracts,  65. 

EXTREME  CRUELTY. 
See  Marriage  and  Divorce,  II,  1,  a. 


FACTORS— FEDERAL  COURTS. 
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FACTORS. 
See  Agency. 

Brokers.    See  Brokers. 

Debt  of,  is  fiduciary  and  not  discharged  in 
insolvency.  See  Bankruptcy  and  Insolvency, 
64. 

1.  In  case  of  a  guaranty  by  a  factor  that 
the  goods  of  the  principal  consigned  to  him 
for  sale  shall  yield  not  less  than  a  fixed 
price,  the  breach  of  his  promise  renders  him 
liable  as  a  guarantor  for  the  amount  which 
he  has  promised,  irrespective  of  the  value 
of  the  goods,  or  of  the  price  at  which  he  sold 
them,  and  the  rule  that  where  the  factor 
has  been  instructed  by  his  principal  not  to 
sell  the  consigned  goods  below  a  fixed  price, 
and  they  are  sold  below  that  price,  in  vio- 
lation of  his  instructions,  the  measure  of 
damages  is  merely  the  actual  damage  or  loss 
sustained  by  the  principal,  consisting  not  of 
the  difference  between  the  selling  price  and 
the  price  fixed  by  the  principal,  but  of  the 
difference  between  that  price  apd  the  actual 
value  of  the  goods,  has  no  application  to  a 
recovery  for  breach  of  the  contract  of  guar- 
anty. (Pugh  v.  porter  Bros.  Co.,  118  Cal. 
628.) 

2.  The  liability  of  the  factor  as  a  guaran- 
tor that  the  goods  shall  be  sold  for  not  less 
than  a  fixed  price  becomes  absolute  upon  a 
sale  for  cash,  or,  if  upon  credit,  upon  the  ex- 
piration of  the  term  of  credit.  (Pugh  v.  Por- 
ter Bros.  Co.,  118  CaL  628.) 

3.  Upon  the  trial  of  a  cause  of  action 
based  upon  the  alleged  negligence  of  a  fac- 
tor in  falling  to  obtain  the  best  market  price 
for  raisins  consigned  to  him  for  the  purpose 
of  being  shipped  and  sold  in  Chicago,  the 
market  price  in  Chicago  is  the  basis  of  the 
defendant's  liability,  and  their  market  value 
at  the  place  of  shipment  is  immaterial,  and 
should  not  be  admitted  in  proof,  where  the 
market  value  in  Chicago  can  be  directly 
shown,  and  it  is  prejudicial  error  to  refuse 
to  permit  evidence  to  be  received  of  what 
was  the  market  price  of  raisins  in  Chicago 
at  the  time  of  sale.  (Pugh  v.  Porter  Bros. 
Co.,  118  Cal.  628.) 

4.  Where  a  lot  of  raisins  was  to  be  shipped 
from  Fresno  to  Chicago  and  held  there  by 
the  factor  until  orders  were  received  from 
the  principal  to  sell  them,  a  sale  by  the  fac- 
tor without  receiving  such  orders  is  a  con- 
version of  them,  for  which  their  value  in 
Chicago  constitutes  the  measure  of  damages. 
(Pugh  v.  Porter  Bros.  Co.,  118  Cal.  628.) 

3.  The  average  price  of  an  average  crop 
of  raisins  for  the  entire  season  is  not  admis- 
sible as  evidence  of  the  value  of  raisins 
shipped  for  sale  In  Chicago  at  different 
dates;  and  no  evidence  of  any  average  price 
of  the  raisins  could  affect  or  vary  the  liabil- 
ity of  the  factor  as  a  guarantor  of  a  fixed 
price;  nor  could  any  evidence  be  received,  to 
measure  the  liability  of  the  factor  for  negli- 
gence, of  any  price  of  raisins  antedating 
their  receipt  by  the  factor;  but  the  proper 
course,  in  case  of  shipment  of  raisins  at  dif- 
ferent dates,  is  to  show  the  value  in  the 
Chicago  market  of  each  lot  of  raisins  shipped 


within  a  reasonable  time  after  their  receipt 
by  the  factor  to  allow  of  their  arrival  and 
sale  in  Chicago.  (Pugh  v.  Porter  Bros.  Co., 
118  Cal.  628.) 

FACTS. 

Ultimate.    See  Pleading  and  Practice,  I,  2. 

Decision  on  disputed  question  of  fact  not 
reviewed.    See  Records. 

Findings  of  fact.    See  Findings. 

Court  commissioners  cannot  try  issues  of 
fact    See  Court  Commissioners,  1. 

Mistakes  of  fact.    See  Mistake. 

Questions  of  law  and  fact.  See  Questions 
of  Law  and  Fact 


FAIRS. 
See  Agricultural  Societies. 

FAIR  TRIAL. 
Want  of.    See  New  Trial,  III,  1. 

FALSE     IMPERSONATION. 
See  Criminal  Law,  XI,  12. 

FALSE  PRETENSES. 
See  Criminal  Law,  XI,  13. 

FALSE    REPRESENTATIONS. 
See  Fraud. 


FAMILY. 

Defendant's,  evidence  as  to. 
Law,  IX,  5,  e, 


See  Criminal 


FAMILY  ALLOWANCE 
See  Estates  of  Deceased  Persons,  III. 

FAMILY  BIBLES. 

Entries  in,  as  evidence.  See  Evidence, 
II,  2. 

FARMING  IMPLEMENTS. 
Exemption  of.    See  Exemptions. 

FEDERAL  COURTS. 

Appeals  to  supreme  court  of  United  States. 
See  Appeals,  XIV. 

Decision  of  supreme  court  of  United 
States,  when  not  binding.    See  Stare  Decisis. 

Judicial  notice  as  to  decisions  of  supreme 
court.    See  Judicial  Notice,  9. 

State  and  federal  courts  have  concurrent 
Jurisdiction  over  consuls.    See  Consuls,  3. 

Jurisdiction  of  supreme  court  over  consuls 
is  not  exclusive.    See  Consuls,  2. 

Right  of  consul  to  be  tried  in.  See  Con- 
suls, 4,  5. 
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FEDERAL  PRACTICE-FENCES. 


Conflicting  or  concurrent  jurisdiction  be- 
tween state  and  federal  courts.  See  Juris- 
diction, IV. 

Removal  of  causes  to.  See  Removal  of 
Causes. 

Dismissal  of  suit  in,  for  want  of  jurisdic- 
tion is  not  res  adjudicate  See  Dismissal, 
24. 

Comity  between  state  and  federal  courts. 
See  Supplementary  Proceedings,  1. 

Judicial  power  to  be  exercised  in  accord- 
ance with  legislation.    See  Jurisdiction,  11. 

Conclusiveness  of  judgments  of  the  su- 
preme court  of  the  United  States.  See  Judg- 
ments, VII. 

Petition  to  circuit  court.  See  Appeals, 
XIV. 

Proceeding  to  reach  check  in  hands  of 
clerk  of  United  States  district  court  on  pro- 
cess from  state  court.  See  Supplementary 
Proceedings,  1. 

Check  in  hands  of  clerk  of  federal  court 
not  subject  to  garnishment.  See  Attach- 
ments, 46. 

FEDERAL  PRACTICE. 

See  Federal  Courts. 

Removal  of  causes.  See  Removal  of 
Causes. 

1.  It  seems  that  a  federal  court  cannot 
rightfully  transfer  property  from  this  state 
to  another  state  for  the  mere  purpose  of  giv- 
ing to  the  courts  of  that  state  jurisdiction  to 
distribute  such  property,  thereby  depriving 
the  courts  of  this  state  of  such  jurisdiction; 
but  a  United  States  district  court  may,  with- 
out violation  of  that  principle,  order  the  dis- 
tribution of  the  surplus  proceeds  of  a  vessel 
taken  under  a  libel  in  admiralty  from  the 
custody  of  a  receiver  of  a  state  court  in  Ore- 
gon, to  be  made  to  such  receiver  as  the  only 
person  having  a  vested  interest  therein. 
(Swinnerton  v.  Oregon  Pac.  R.  R.  Co.,  123 
Cal.  417.) 

2.  In  executing  the  intention  of  the  United 
States  district  court  to  transfer  the  surplus 
funds,  and  the  jurisdiction  to  determine  con- 
flicting claims  respecting  them  to  the  court 
which  appointed  the  receiver  of  the  railroad 
in  Oregon,  the  Oregon  receiver  and  his  proc- 
tor must  be  regarded  as  in  effect  officers  or 
agents  of  the  United  States  district  court, 
for  the  transmission  of  the  fund  in  execution 
of  the  decree.  (Swinnerton  v.  Oregon  Pac. 
R.  R.  Co.,  123  Cal.  417.) 

FEDERAL  QUESTIONS. 

Validity  of  proceeding  by  information  is. 
See  Criminal  Law,  26. 
Determination  of.    See  Appeals,  445. 

FEDERAL  TAXES. 
See  Taxation,  XII. 

FEE. 

Taking  fee  simple  on  condemnation  pro- 
ceedings.   See  Eminent  Domain,  11. 


FEES. 

Costs.    See  Costs. 

Of  trustee.    See  Trusts  and  Trustees,  XL 

Attorneys,  fees  of.  See  Attorney  and  Cli- 
ent, VI. 

Attorney's  fee  on  foreclosure  of  street  as- 
sessment.   See  Streets,  XI,  10,  d. 

Acts  relating  to  fees  of  officers,  validity 
of.    See  Constitutional  Law,  III,  2. 

Jury,  fees  of.    See  Jury  and  Jurors,  VIII. 

Justice,  fees  of.  See  Justices  of  the  Peace, 
IV. 

San  Francisco,  fees  in.  See  San  Fran- 
cisco, II. 

Received  without  authority,  sureties  are 
not  liable  for.    See  Recorders. 

Invalid  parts  of  fee  bill  of  1885  do  not  af- 
fect remainder  of  statute.  See  Constitu- 
tional Law,  4. 

Notice  of  intention  to  move  for  new  trial 
need  not  be  filed  before  payment  of  fees. 
See  New  Trial,  41. 

State  agricultural  society  may  charge  for 
an  admission  fee.  See  Agricultural  Socie- 
ties, 2. 

Refusal  to  proceed  until  fees  are  paid. 
See  Wills,  33. 

A  sheriff  can  exact  legal  fees  only  for  such 
acts  as  are  necessary  to  a  full  performance 
of  his  duty,  so  as  to  protect  him'  against  any 
charge  of  dereliction,  and  for  none  others; 
and  where  the  judgment  under  which  real 
property  is  sold  under  execution  is  a  lien 
upon  the  land  sold,  it  is  a  sufficient  seizure 
and  levy  under  the  execution,  to  give  the 
statutory  notice  of  sale  of  the  land  under  the 
execution,  and  the  sheriff  cannot  legally  ex- 
act fees  for  levying  the  execution  upon  the 
land  in  such  cases  in  the  manner  In  which  a 
writ  of  attachment  is  levied,  and  fees  ille- 
gally exacted  for  such  levy  may  be  recov- 
ered back  from  the  sheriff  by  the  judgment 
debtor  or  his  assignee.  (Lehnhardt  v.  Jen- 
nings, 119  Cal.  192.) 

FELLOW-SERVANTS. 
See  Master  and  Servant,  II,  3. 

FELONIES. 
See  Criminal  Law. 

FEMES  COVERT. 
See  Husband  and  Wife;  Married  Women. 

FENCES. 

Control  description  in  assessment-roll.  See 
Boundaries,  13. 

Counterclaim  for  division  fence,  limitation 
of.    See  Statute  of  Limitations,  IV,  7. 

A  fence  erected  wholly  upon  the  land  of 
the  defendant  is  not  a  division  fence  within 
the  meaning  of  the  act  of  March  9,  1885, 
limiting  the  height  of  division  fences  and 
partition  walls  in  cities  and  towns,  and  an 
adjoining  proprietor  cannot  enjoin  it  as  a 
nuisance  merely  because  it  obstructs  the 
passage  of  light  and  air  to  his  building.  (Ing- 
wersen  v.  Barry,  118  Cal.  342.) 


FERRIES— FINDINGS,  I. 
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FERRIES. 

1.  Section  2853  of  the  Political  Code,  pro- 
viding that  t4no  toll-bridge  or  ferry  must  be 
established  within  one  mile  immediately 
above  or  below  a  regularly  established  ferry 
or  toll-bridge,"  is  not  in  conflict  with  article 
I,  section  21,  of  the  constitution,  prohibiting 
the  granting  of  special  privileges  or  immu- 
nities, nor  with  article  IV,  section  25,  sub- 
division 19,  prohibiting  special  laws  granting 
any  special  or  exclusive  right,  privilege,  or 
Immunity,  nor  with  subdivision  25  of  such 
section,  prohibiting  special  laws  chartering 
or  licensing  ferries,  bridges,  or  roads.  (For- 
tain  v.  Smith,  114  Cal.  494.) 

2.  In  an  action  by  the  assignee  of  a  ferry 
franchise  to  enjoin  the  defendant  from  main- 
taining a  ferry  within  a  mile  from  one  car- 
ried on  by  the  plaintiff,  the  complaint  need 
not  specifically  allege  the  consent  of  the 
board  of  supervisors  to  the  assignment.  An 
allegation  of  the  ownership  of  the  franchise 
by  the  plaintiff  is  sufficient.  (Fortaln  v. 
Smith,  114  Gal.  494.) 

3.  A  tenant  in  common  of  a  ferry  fran- 
chise, In  the  sole  possession  thereof,  may 
maintain  an  action  to  enjoin  a  defendant 
from  conducting  a  ferry  within  a  mile  from 
the  one  carried  on  by  him.  (Fortain  v. 
Smith,  114  Cal.  494.) 

FICTITIOUS  NAMES. 

See  Partnership,  25. 

Suing  party  by,  change  of  venue.  See 
Venue,  14. 


FIDUCIARY  RELATION. 

Of  executor.  See  Executors  and  Adminis- 
trators, VI,  1. 

Between  mortgagor  and  mortgagee.  See 
Mortgages,  X. 

Attorney  for  assignee  acts  In,  as  regards 
creditors.  See  Bankruptcy  and  Insolvency, 
VII,  4. 

Debt  of  commission  merchant  is  created 
in.    See  Bankruptcy  and  Insolvency,  04. 


FILING. 

What  constitutes.    See  Registration. 

Insufficient,  what  is.    See  New  Trial,  41. 

Insufficient  filing  of  building  contract* 
what  is.    See  Building  Contracts,  3. 

Answer,  filing  of.    See  Default,  III,  2. 

Articles  of  incorporation,  filing  of.  See 
Corporations,  I. 

Bill  of  costs,  filing  of.    See  Costs,  V. 

Bond  on  appeal,  time  of  filing.  See  Ap- 
peals, V,  2,  a. 

Certificates,    filing   of.    See   Partnership, 

IV,  4. 

Failure  of  clerk  to  file  because  of  failure 
to  pay  fees.    See  New  Trial,  41. 

Mechanic's  lien,  filing  of.  See  Mechanics' 
Liens,  VII. 

Notice  of  appeal,  filing  of.    See  Appeals, 

V,  1,  «• 


Schedules  in  insolvency,  filing  of.  See 
Bankruptcy  and  Insolvency,  III. 

Stipulations  and  orders  extending  time, 
filing  of.    See  Time. 

Time  of  filing  information  or  indictment 
See  Criminal  Law,  VII,  2. 

Time  of  filing  petition.  See  Estates  of  De- 
ceased Persons,  VIII,  1. 

Unfiled  stipulation,  effect  of.  See  Stipula- 
tions, 3,  4. 

FINDINGS. 

I.  Necessity  of. 

II.  Form  of  and  Manner  of  Statement; 
Placing  Findings  of  Fact  Among 
Conclusions  of  Law. 

III.  Sufficiency  of;    Sufficiency  of  Evidence 

to  Support;  Notice  of;  Findings  with- 
in Issues. 

IV.  Construction  of;  Contradictions  in;  Cleri- 

cal Mistakes  in. 
V.  Failure  or  Refusal  to  Find;  Exceptions; 

When  Immaterial. 
VI.  Erroneous  Conclusions  of  Law;  Effect  of 
Oral  Declarations  of  Judge;  Impeach- 
ment of. 

Findings  in  particular  actions.  See  Par- 
ticular Title. 

Absence  of  essential  allegations  cannot  be 
cured  by.    See  Replevin,  7. 

Special  order  denying  new  trial,  effect  on. 
See  New  Trial,  78. 

Abandonment,  implied  finding  on  ques- 
tion of,  what  is.    See  Default,  22. 

Supreme  court  will  presume  findings  were 
waived  where  none  appear,  except  in  judg- 
ment.   See  Appeals,  388. 

Supreme  court  will  presume  findings  were 
signed  and  filed  before  judgment  signed  and 
filed.    See  Appeals,  387. 

Presumption  is  against  findings,  when.  See 
Benevolent  Societies,  32. 

Two  sets  of  findings,  effect  of  and  pre- 
sumptions on  appeal.    See  Appeals,  389. 

Questions  relating  to  review  of.  See  Ap- 
peals, XI,  13. 

Questions  relating  to,  first  raised  on  ap- 
peal.   See  Appeals,  XI,  11,  d. 

Power  of  supreme  court  to  make  findings. 
See  Appeals,  XII,  4. 

Presumptions  in  relation  to,  on  appeal. 
See  Appeals,  XI,  14,  g. 

Questions  relating  to,  how  presented  for 
review.    See  Appeals,  VII,  5. 


I.  Necessity  of. 

None  are  necessary  In  agreed  case.  See 
Pleading  and  Practice,  57. 

Default,  findings  on.    See  Default,  I. 

Dismissal,  findings  on  judgment  of.  See 
Dismissal,  III. 

Insolvency,  adjudication  of,  findings  of 
fact  and  conclusions  of  law  are  not  neces- 
sary.   See  Bankruptcy  and  Insolvency,  8. 

Nonsuit,  findings  not  necessary  on  issues 
presented  by  pleadings  on.    See  Nonsuit,  8. 

Proceedings  in  aid  of  execution,  findings 
are  not  necessary.    See  Executions,  32. 
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FINDINGS,   II,  in. 


1.  A  finding  need  not  be  made  of  any  fact 
alleged  in  the  complaint  and  not  denied  in 
the  answer.  (First  Nat.  Bank  of  Los  An- 
geles y.  Maxwell,  123  Cal.  360.) 

No  finding  is  necessary  on  fact  admitted 
by  pleadings.  See  Assignment  of  Con- 
tracts, 9. 

2.  The  court  cannot  properly  make  findings 
of  fact  and  conclusions  of  law,  unless  issues 
are  joined,  and  a  trial  thereof  is  had;  and 
they  have  no  proper  place  in  an  action  to 
foreclose  a  mortgage,  in  which  there  is  no 
appearance  of  the  defendant,  and,  if  made, 
should  be  stricken  out  upon  motion.  (Waller 
v.  Weston,  125  Cal.  201.) 

II.  Form  of  and  Manner  of  Statement;  Rac- 
ing Findings  of  Fact  Among  Conclu- 
sions of  Law. 

Findings  of  fact  may  be  embodied  in  de- 
cree in  foreclosure.    See  Mortgages,  129. 

Reason  for  finding  need  not  be  stated. 
See  Judgments,  48. 

3.  Findings  should  state  the  ultimate  facts 
pleaded,  and  not  probative  facts,  and  find- 
ings which  follow  the  pleadings  in  the  state- 
ment of  ultimate  facts  are  sufficient.  (Mc- 
Carthy v.  Brown,  113  Cal.  15.) 

4.  The  only  purpose  of  the  findings  Is  to 
answer  the  questions  put  by  the  pleadings; 
and,  if  facts  are  stated  In  the  findings  in  the 
same  way  in  which  they  are  stated  in  the 
pleadings,  they  are  sufficient  (Dam  v.  Zink, 
112  Cal.  91.) 

5.  The  defendant  is  entitled  to  distinct 
findings  upon  every  material  issue  made  by 
the  pleadings;  and  a  finding  'that  all  other 
averments  in  the  pleadings  herein  and  in 

.  issue,  not  passed  upon  in  these  findings,  are 
not  true,"  is  too  vague  and  indefinite  for  any 
purpose."  The  appellate  court  is  not  called 
upon  to  examine  the  record  for  the  purpose 
of  determining  what  matters  in  issue  made 
by  the  pleadings  come  within  such  a  find- 
ing. (Perkins  v.  West  Coast  etc.  Co.,  120 
Cal.  27.) 

6.  A  general  finding  that  "each  and  all  of 
the  allegations  of  the  plaintiff's  complaint 
are  true,  and  are  sustained  by  the  evidence," 
and  "that  none  of  the  denials  contained  in 
defendant's  answer  herein  is  true  or  is  sus- 
tained by  the  evidence,"  is  a  sufficient  find- 
ing of  facts,  and  an  appeal  grounded  upon 
its  alleged  insufficiency  will  be  denied,  and 
the  judgment  affirmed,  with  damages. 
(Gale  v.  Bradbury,  116  Cal.  39.) 

7.  The  findings  when  signed  and  filed 
are  part  of  the  record,  and  are  to  be  con- 
strued in  connection  with  the  pleadings.  A 
statement  in  the  findings  that  all  of  the  al- 
legations in  certain  numbered  subdivisions 
are  true,  without  stating  whether  they  are 
found  in  the  complaint  or  the  answer  is  suf- 
ficiently certain,  where  such  numbered  sub* 
divisions  appear  in  the  complaint,  and  none 
appear  in  the  answer.  (Kennedy  &  Shaw 
Lumber  Company  v.  S.  S.  Construction  Co., 
123  Cal.  584.) 

8.  A  finding  of  the  extent  of  the  water  to 
which  the  defendant  was  entitled  for  domes- 
tic use   does  not  lose  its  force  as  a  finding 


of  fact  because  misplaced  among  the  con- 
clusions of  law.  (Santa  Paula  W.  W.  v. 
Peralta,  113  Cal.  38.) 

9.  A  finding  that  the  claims  were  operated 
as  one  mine  is  none  the  less  a  conclusion  of 
fact  because  placed  among  the  conclusions 
of  law;  and  whether  it  is  regarded  as  an  in- 
dependent  finding  of  fact,  or  a  deduction 
from  special  facts  found,  is  Immaterial, 
where  the  special  facts  found  are  sufficient 
to  support  the  conclusion  of  fact  (Hamil- 
ton v.  Delhi  Min.  Co.,  118  Cal.  148.) 

10.  A  general  finding  that  a  way  was  a 
public  street,  placed  among  the  conclusions 
of  law,  and  evidently  intended  as  a  deduc- 
tion from  previous  probative  facts  found, 
cannot  prevail,  if  not  sustained  by  the  pro- 
bative facts.  (Niles  v.  City  of  Los  Angeles, 
125  Cal.  572.) 

Placing  findings  of  fact  among  conclusions 
of  law.  See  Ejectment,  12;  Estates  of  De- 
ceased Persons,  131. 

Misplaced  finding  of  fact,  what  Is  not  See 
Rescission  of  Contracts,  4. 

Finding  that  foreclosure  suit  barred  Is 
finding  of  fact.  See  Statute  of  Limitations, 
62. 

Ownership,  finding  of,  is  conclusion  of  law. 
See  Appeals,  417. 

Conclusion  of  law,  what  is  not  See  Res- 
cission of  Contracts,  4. 

Is  of  ultimate  fact  and  not  conclusion  of 
law,  when.    See  Quieting  Title,  12. 


III.  Sufficiency  of;  Sufficiency  of  Evidence 

to  Support;  Notice  of;  Findings  with- 
in Issues. 

Extra  work,  findings  need  not  segregate 
Items,  when.    See  Contracts,  65. 

Ambiguous,  what  finding  is.  See  Estates 
of  Deceased  Persons,  VI,  2,  e. 

Failure  of  evidence  to  support  Immaterial 
findings.  See  Appeals,  XI,  12,  c;  Bounda- 
ries, 3. 

Failure  of  evidence  to  support  finding  on 
one  issue,  when  immaterial.  See  Water- 
courses, 72. 

What  sufficient  to  support  Judgment  with- 
out a  finding  on  probative  facts.  See  Sales, 
30. 

Sufficiency  of,  to  sustain  one  count  See 
Forcible  Entry  and  Unlawful  Detainer,  5. 

An  objection  that  findings  are  not  justified 
by  evidence  not  considered  where  findings 
not  necessary.  See  Pleading  and  Practice, 
57. 

Admission  in  answer  when  sufficient  to 
support  finding  without  direct  evidence.  See 
Water  Companies,  7. 

Sufficiency  of  evidence  to  support,  time  to 
appeal  to  present  question  of.    See  Appeals, 

IV,  5. 

Not  reviewed  where  evidence  conflicting. 
See  Appeals,  XI,  12,  d.  / 

Referee,  finding  of,  not  reviewed,  where 
evidence  conflicting  or  uncertain.  See  Ref- 
erence. 

Reversal  on  ground  judgment  not  sup- 
ported by  findings,  effect  of.  See  Appeals, 
414,  415. 


FINDINGS,   IV. 
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Findings  against  evidence  are  not  mate- 
rial, when.    See  post,  25. 

Statement  of  facts  in  manner  in  which 
stated  in  pleadings  Is  sufficient  See  ante, 
4  et  seq. 

General  finding  cannot  prevail  if  not  sus- 
tained by  the  probative  facts.    See  ante,  10. 

11.  Where  probative  facts  are  found  from 
which  the  court  can  declare  that  the  ulti- 
mate facts  necessarily  result,  the  finding  Is 
sufficient.    (McCray  v.  Burr,  125  Gal.  630.) 

12.  A  finding  of  probative  facts  is  suffi- 
cient when  the  ultimate  facts  follow  there- 
from; and  when  the  findings  show  a  clear 
case  of  mistake  of  fact  upon  the  part  of  the 
plaintiff,  whether  involving  fraud  therein  or 
not,  a  separate  finding  upon  the  question  of 
actual  fraud  is  not  required;  and  It  is  Imma- 
terial whether  other  findings  are  or  are  not 
sustained  by  the  evidence.  (Moore  v.  Gopp, 
119  Cal.  429.) 

13.  Where  the  court  found  as  ultimate 
facts  that  the  plaintiff  is  not,  and  was  not 
at  any  time,  the  owner  of  the  property  de- 
scribed in  the  complaint,  and  that  the  de- 
fendants are  the  owners  of  said  property, 
the  findings  are  sufficient,  and  include  the 
finding  of  all  probative  facts  necessary  to 
sustain  the  finding  of  the  ultimate  facts. 
(Adams  v.  Crawford,  116  Cal.  495.) 

14.  In  reviewing  the  sufficiency  of  the 
findings  to  support  the  judgment,  regard  will 
be  had  to  the  ultimate  facts  found,  and  not 
to  mere  probative  facts,  which  are  not 
shown  by  the  findings  to  be  the  only  facts 
proved,  from  which  alone  the  court  finds  the 
ultimate  facts;  and  in  the  absence  of  such 
showing,  the  mere  circumstance  that  some 
of  the  probative  facts  are  inconsistent  with 
the  ultimate  facts  will  not  prevent  the  ul- 
timate facts  found  from  controlling  the  pro- 
bative facts.  (Commercial  Bank  of  Madera 
v.  Redfleld,  122  Cal.  405.) 

15.  An  order  for  Judgment  in  accordance 
with  the  findings  of  fact  is  a  sufficient  con- 
clusion of  law  to  support  a  judgment  upon 
appeal,  where  it  is  evident  that  any  more 
specific  conclusions  of  law  must  have  been 
in  favor  of  the  party  for  whom  judgment 
was  ordered;  and,  in  such  case,  the  absence 
of  more  specific  conclusions  is  not  an  error 
or  defect  affecting  any  substantial  right  for 
which  the  judgment  should  be  reversed. 
(Re&  v.  Haffenden,  116  Cal.  596.) 

16.  An  averment  in  the  answer  of  the  de- 
fendant justifies  a  finding  against  him  of  the 
fact  averred.  (Scribner  v.  Hanke,  116  Cal. 
613.) 

17.  Where  findings  which  are  sufficient  In 
form  and  substance  to  Justify  and  support 
the  judgment  are  not  assailed  or  objected 
to,  they  must  be  upheld  as  correct  statements 
of  the  facts  shown  by  the  evidence;  and  it 
is  immaterial  in  such  case  whether  other 
findings  objected  to  in  the  specifications  are 
justified  by  the  evidence  or  not.  (Kellerman 
v.  Maier,  116  Cal.  416.) 

18.  Where  a  party  moving  for  a  new  trial 
has  made  a  formal  written  motion  to  set 
aside  the  findings,  reciting  in  his  motion  that 
the  court  had  filed  its  findings,  he  will  not 
be  heard  to  say  that  he  had  no  notice  of  such 


findings.  (California  Imp.  Co.  v.  Baroteau, 
116  Cal.  136.) 

Notice  of  filing.    See  New  Trials,  IV,  2. 

Must  have  basis  in  the  pleadings  and  be 
within  issues.    See  Replevin,  7. 

Should  be  confined  to  Issues  made  by 
pleadings.    See  Quieting  Title,  9. 

What  findings  are  within  the  issues.  See 
Attorney  and  Client,  38. 

One  cannot  object  that  findings  are  with- 
out issue,  when.    See  Appeals,  357. 

Is  within  issues,  when.  See  Quieting  Ti- 
tle, 12. 

Findings  outside  of  issues  cannot  be  con- 
sidered.   See  Shipping,  3. 

No  issue  authorizing  finding  of  value, 
when.    See  Vendor  and  Vendee,  61. 

Material  variance  in,  from  cause  of  action, 
reversal  for.    See  Banks  and  Banking,  50. 

Against  admissions  in  pleadings,  when  not 
regarded.    See  Shipping,  2. 

IV.  Construction     of;      Contradictions     in; 
Clerical  Mistakes  in. 

Construction  of.    See  Tender,  14. 
Finding  involves  a  finding  of  value,  when. 
See  Estates  of  Deceased  Persons,  8. 
Surplusage  in.    See  Ejectment,  12. 

19.  Findings,  when  signed  and  filed,  are 
part  of  the  record,  and  are  to  be  construed 
in  connection  with  the  pleadings.  (Kennedy 
&  Shaw  Lumber  Co.  v.  S.  S.  Construction 
Co.,  123  Cal.  584.) 

20.  All  the  findings  must  be  read  and  con- 
strued together  in  harmony,  if  possible,  so 
as  to  justify  the  conclusion  reached  by  the 
court.  (Murray  v.  Tulare  Irr.  Co.,  120  Cal. 
311.) 

General  and  special  findings  which  are  in- 
consistent.   See  Eminent  Domain,  5. 

21.  A  finding,  in  general,  that  the  allega- 
tions of  the  counterclaim  "are  untrue,  and 
not  supported  by  the  evidence,"  should  not 
be  construed  as  intended  to  contradict  the 
specific  findings  upon  the  main  subject  of 
the  controversy.  (Spaulding  v.  Dow,  118 
Cal.  424.) 

22.  In  an  action  to  determine  an  adverse 
claim  filed  in  the  landoffice  in  opposition  to 
an  application  for  a  patent,  when  the  court 
found  that  neither  of  the  parties  were  en- 
titled to  the  premises,  but  made  specific  find- 
ings from  which  it  appears  conclusively  that 
the  claim  was  located  by  the  adverse  claim- 
ant in  accordance  with  the  laws  of  Congress, 
such  specific  finding  cannot  be  disregarded, 
though  in  conflict  with  a  general  finding 
against  the  validity  of  such  location,  and 
such  contradictory  findings  are  ground  for 
reversal  of  the  Judgment  upon  appeal  by 
such  adverse  claimant  (Howeth  v.  Sullen- 
ger,  113  Cal.  547.) 

23.  In  an  action  to  foreclose,  clerical  mis- 
prisions in  the  findings  as  to  the  amounts 
due  on  the  note,  and  in  the  decree  as  to  the 
description  of  the  property,  which  are  appar- 
ent upon  the  record,  may  be  corrected  by  the 
court  on  its  motion,  with  or  without  notice, 
and  the  fact  that  no  notice  was  given  of  such 
amendment  is  not  ground  of  reversal  upon 
appeal.    (Dickey  v.  Gibson,  113  Cal.  26.) 
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FINDINGS,  V,  VI— FIREARMS. 


Inconsistent  and  contradictory,  what  find- 
ings are  not.    See  Bills  and  Notes,  50,  51. 

Contradictory,  reversal  for.  See  Mines 
and  Mining,  20. 


V.  Failure  or  Refusal  to  Find;  Exceptions; 
When  Immaterial. 

Absence  of  findings  does  not  avoid  judg- 
ment of  dismissal.    See  Dismissal,  19. 

24.  Where  the  adverse  party  cannot  be  in- 
jured by  the  failure  of  the  court  to  find  upon 
an  issue,  the  judgment  should  not  be  re- 
versed for  such  failure.  (Amador  6.  Mine, 
Ltd.,  v.  Amadof  G.  Mine,  114  Cal.  346.) 

25.  Findings  against  evidence,  and  omis- 
sions to  find  upon  issues  tendered,  may  be 
rendered  immaterial  and  not  ground  for  re- 
versal upon  appeal  by  a  plaintiff,  by  a  find- 
ing that  the  claim  of  the  plaintiff  is  barred 
by  laches,  where  such  finding  is  sustained 
by  the  record.    (Coyle  v.  Lamb,  123  Cal.  264.) 

26.  The  omission  of  the  court  to  find 
whether  the  owner  had  made  payment  to 
the  contractor,  as  alleged  in  the  answer,  can- 
not be  considered  as  error,  where  it  does  not 
appear  from  the  record  that  evidence  was  of- 
fered in  support  of  the  averment.  (Marchant 
v.  Hayes,  117  Cal.  660.) 

27.  No  such  practice  is  recognized  under 
the  code  as  an  exception  to  a  refusal  of  the 
request  of  a  party  that  the  court  should  find 
upon  certain  issues,  and  such  ruling  cannot 
be  reviewed  upon  appeal  merely  as  an  error 
of  law;  but  it  is  the  duty  of  the  court  to  find 
upon  all  the  material  issues  regardless  of 
the  request  of  the  parties,  and  its  failure  to 
do  so  is  a  decision  against  law,  which  is 
ground  for  a  motion  for  new  trial.  (Haight 
v.  Tryon,  112  Cal.  4.) 

Finding  to  which  no  exception  was  taken 
is  binding  on  appeal.    See  Insurance,  58. 

Finding  assailing  integrity  must  be  chal- 
lenged, although  not  affecting  result.  See 
Executors  and  Administrators,  05. 

Omission  .  to  find,  when  material.  See 
Registration,  5. 

Omission  to  make  material  finding  is  de- 
cision against  law.    See  Appeals,  185. 

Failure  to  find,  when  immaterial.  See 
Mortgages,  105. 

Omission  to  find  as  to  value,  when  mate- 
rial.   See  Executions,  13. 

Omission  of  finding  of  value,  when  not  er- 
ror.   See  Estates  of  Deceased  Persons,  8. 

Failure  to  find  on  Immaterial  issues  no 
ground  of  reversal.    See  Contracts,  62. 

Finding  not  within  the  issues,  when  not 
prejudicial.    See  Benevolent  Societies,  18. 

Failure  to  find,  when  not  injurious.  See 
Election,  3. 

Omission  to  find,  when  immaterial.  See 
Husband  and  Wife,  57. 

Immaterial,  omissions  in,  when  are.  See 
Contracts,  62. 

Findings  outside  of  material  issues  are 
not  ground  of  reversal.  See  Mines  and  Min- 
ing. 

Failure  to  find  on  issue  is  immaterial 
where  all  material  issues  found.  See  Bills 
and  Notes,  40. 


Omission  to  find  on  statute  of  limitations, 
where  there  is  evidence  to  support  it,  is  er- 
ror.   See  Statute  of  Limitations,  63. 

Failure  to  find  fact  admitted  by  pleadings 
is  Immaterial.    See  Injunctions,  VII. 

Order  refusing  to  vacate  judgment  of  dis- 
missal for  want  of  findings  is  not  appeal- 
able.   See  Appeals,  28. 


VI.  Erroneous  Conclusions  of  Law;  Effect 
of  Oral  Declarations  of  Judge;  Im- 
peachment of. 

28.  Under  section  663  of  the  Code  of  Civil 
Procedure,  as  established  by  the  act  of 
March  3,  1807,  the  superior  court  should  va- 
cate the  judgment  upon  motion,  when  the 
conclusions  of  law  are  incorrect  or  errone- 
ous, and  not  consistent  with  the  findings  of 
fact,  and  should  enter  up  a  different  judg- 
ment sustained  by  the  findings  of  fact,  and 
should  amend  the  conclusions  of  law  accord- 
ingly; and  when  such  motion  is  denied,  the 
superior  court  may  be  directed  to  do  so  upon 
appeal.    (Shafer  v.  Lacy,  121  Cal.  574.) 

20.  In  an  action  to  foreclose  a  mortgage 
the  finding  of  the  court  that  plaintiff  did 
not  claim  to  be  the  owner  of  the  prop- 
erty, and  did  not  refuse  to  entertain  any  of- 
fer from  the  defendant  to  pay  off  and  dis- 
charge the  mortgage,  is  not  controlled  by  an 
oral  declaration  of  the  judge,  made  at  the 
time  of  announcing  the  decision  for  the 
plaintiff,  that  he  believed  the  testimony  of 
defendant's  witnesses  concerning  the  inter- 
view; nor  can  the  finding  of  the  court  be  im- 
peached by  affidavits  of  what  occurred  when 
the  decision  was  announced.  (Fisk  v.  Casey, 
110  Cal.  643.) 

Court  may  modify  without  ordering  new 
trial.    See  Appeals,  380. 

Errors  in  findings,  correction  of.  See  Judg- 
ments, 21. 

Motion  to  modify  does  not  extend  time. 
See  New  Trial,  43. 

Motion  to  vacate  judgment  unsupported 
by  findings  and  appeal,  cumulative  remedies. 
See  Appeals,  30. 

FINES. 

Imposition  of,  review  on  appeal.  See  Ap- 
peals, XI,  10,  f . 

Imprisonment  to  satisfy.  See  Criminal 
Law,  202,  203. 

Judgment  imposing.  See  Criminal  Law, 
202. 

FIRE. 

Liability  for  Injuries  from.  See  Railroads, 
VII,  3. 

Injuries  from.    See  Negligence,  II,  2. 

Evidence  of  value  of  similar  machines  not 
destroyed  is  inadmissible.  See  Evidence, 
78. 

Contract  exempting  carrier  covers  loss  by 
fire.    See  Common  Carriers,  8. 

FIREARMS. 

Injury  from  discharge  of.  See  Negligence, 
II,  5. 
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FIRE    COMMISSIONERS. 

Acts  of,  review  of,  on  certiorari.  See  Cer- 
tiorari, 11. 

FIRE  DEPARTMENT. 

Act  creating  exempt  firemen's  relief  fund 
is  void  as  gift.    See  Constitutional  Law,  25. 

Act  Increasing  compensation  of  officers  in 
San  Francisco  is  void.  See  Constitutional 
Law,  14. 

FIRE  INSURANCE. 

See  Insurance,  II. 
Questions  relating  to.    See  Insurance,  II. 

FIRMS. 
See  Partnership. 

FISH  AND  GAME  LAWS. 
See  Criminal  Law,  X,  15. 

FISHING. 
See  Watercourses,  II. 

FIXTURES. 

Buildings  erected  by  tenant.  See  Land- 
lord and  Tenant,  VIII. 

Improvements  by  vendee,  when  are.  See 
Vendor  and  Vendee,  7. 

FLATS. 
Tenancy  of.    See  Landlord  and  Tenant,  1. 

FLIGHT. 

Evidence  of  flight  of  defendant  See  Crim- 
inal Law,  IX,  5,  h. 

FLOODS. 

Interruption  of  adverse  possession  by 
floods.    See  Adverse  Possession,  14. 

FLUMES. 

Substitution  of  flume  for  ditch.  See  Water- 
courses, 58. 

FOOT  TRAVELERS. 

Injuries  to,  from  vehicles.  See  Negligence, 
11,3. 

FORBEARANCE. 

Is  not  a  valuable  consideration.  See  Mort- 
gages, 60. 

FORCED  SALES. 
Execution  sales.    See  Executions,  III. 

FORCIBLE    ENTRY    AND    UNLAWFUL 

DETAINER. 

1.  In  an  action  for  forcible  entry  and  de- 
tainer the  complaint  must  show  that  the 
plaintiff   was  in  actual   possession   of   the 


property,  as  distinguished  from  the  construc- 
tive possession  thereof,  when  it  was  in- 
vaded by  the  defendant;  and  if  it  merely  al- 
leges that  plaintiff  was  in  the  peaceable  and 
undisturbed  possession,  it  is  defective  upon 
special  demurrer  for  uncertainty  if  not  upon 
general  demurrer.  (Knowles  v.  Crocker  Es- 
tate Co.,  125  Cal.  264.) 

Ejectment  by  landlord  is  no  bar  to  unlaw- 
ful detainer.    See  Judgments,  42. 

2.  The  specification  in  a  special  demurrer 
to  such  complaint  for  uncertainty,  in  that  it 
could  not  be  ascertained  therefrom  "what 
was  the  character  of  the  alleged  possession 
of  plaintiff  of  the  property  described," 
though  not  very  clear,  is  sufficient  to  put  the 
plaintiff  upon  notice  that  the  complaint  is 
objected  to  for  not  specifically  alleging  ac- 
tual possession.  (Knowles  v.  Crocker  Estate 
Co.,  125  Cal.  264.) 

3.  In  an  actipn  for  an  unlawful  entry  and 
forcible  detainer,  under  the  allegation  in  the 
complaint  as  to  the  date  of  entry,  the  plain- 
tiff may  prove  that  defendant  entered  at 
any  time  within  one  year  next  before  the 
commencement  of  the  action,  and  within 
that  period  no  variance  from  the  date  alleged 
is  material.  (Amador  G.  Mine,  Ltd.,  v.  Ama- 
dor 6.  Mine,  114  Cal.  346.) 

4.  A  finding  that  the  time  of  the  defend- 
ants' entry  was  at  a  later  date  than  that  al- 
leged in  the  answer,  which  pleaded  quiet 
possession  for  more  than  one  year,  if  not 
necessarily  negativing  the  averment  of  the 
answer,  shows  necessarily  that  the  posses- 
sion could  not  have  been  continuous  from 
such  prior  date,  and  a  prior  interrupted  pos- 
session, followed  by  a  new  entry,  cannot 
constitute  part  of  the  quiet  possession  for 
the  space  of  one  whole  year  together  next 
before  the  commencement  of  the  proceedings 
required  by  section  1172  of  the  Code  of  Civil 
Procedure  to  constitute  a  defense  to  the  ac- 
tion. (Amador  6.  Mine,  Ltd.,  v.  Amador  G. 
Mine,  114  Cal.  346.) 

5.  When  the  complaint  contains  two 
counts,  one  for  entry  in  absence  of  the  plain- 
tiff and  refusal  to  surrender  possession  for 
the  period  of  five  days  after  demand,  and 
one  for  forcible  holding  of  possession  with 
strong  hand  and  threats  of  violence,  any  er- 
rors in  rulings  as  to  evidence  of  force,  men- 
aces, and  threats  of  violence  under  the  sec- 
ond count  cannot  affect  the  findings  under 
the  first  count,  upon  which  the  judgment 
may  stand,  and  are  not,  therefore,  ground  of 
reversal.  (Amador  G.  Mine,  Ltd.,  v.  Ama- 
dor G.  Mine,  114  Cal.  346.) 

6.  In  an  action  for  a  forcible  and  unlawful 
detainer,  in  which  the  defendants  pleaded 
quiet  and  peaceable  possession  of  the  de- 
manded premises  for  more  than  one  year 
continuously  next  before  the  commence- 
ment of  the  action,  where  it  appeared  that 
the  plaintiff  and  the  defendants  owned  ad- 
joining farms  and  the  controversy  involved 
the  location  of  a  disputed  boundary  be- 
tween them,  evidence  is  admissible  for  the 
defendants  to  show  that  a  survey  locating 
the  disputed  line  was  agreed  to  several 
years  before  the  action  was  brought,  and 
that  defendants  then  took  possession  of  the 
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disputed  strip  under  that  agreement,  with 
the  knowledge  and  consent  of  plaintiff,  and 
had  maintained  the  possession  thereof  un-f 
til  the  action  was  brought.    (Flint  v.  Lov- 
dall,  122  Gal.  551.) 

7.  It  was  proper  for  the  Jury  to  consider 
the  agreement  testified  to,  as  a  circum- 
stance tending  to  show  who  was  in  fact  in 
possession  of  the  land  at  the  time  of  the 
alleged  entry;  and  the  court  might  properly 
state  the  evidence  in  relation  thereto;  and 
Instruct  the  jury  that  if  they  should  be- 
lieve from  all  the  evidence  that  the  de- 
fendants and  not  the  plaintiff  were  in  pos- 
session of  the  land,  or  were  exercising  acts 
of  ownership  over  it  inconsistent  with 
plaintiff's  peaceable  possession  at  the  time 
of  the  alleged  forcible  entry,  their  verdict 
should  be  for  the  defendants.  (Flint  v. 
Lovdall,  122  Gal.  551.) 

FORECLOSURE. 

Of  mortgage.    See  Mortgages,  XVIII. 
Chattel     mortgage,     foreclosure    of.  .  8ee 
Mortgages,  XIX,  8. 

FOREIGN  CONSULS. 
See  Consuls. 


FOREIGN  CORPORATIONS. 

See  Corporations,  XIII. 

Must  comply  with  statute  before  it  can 
plead  statute  of  limitations.  See  Statute  of 
Limitations,  53. 

FOREIGNERS. 
See  Aliens. 

FOREIGN  LAW. 

Presumption  on  appeal  where  law  of  an- 
other state  involved.    See  Appeals,  XI,  14,  d. 

Law  of  another  state  becomes  part  of 
contract,  when.    See  Insurance,  18. 

1.  The  law  of  another  state  on  which  de- 
pended the  obligation  of  a  judgment  of  that 
state  sued  upon  in  a  court  of  this  state, 
may  be  proved  as  a  fact,  though  the  effect 
of  the  law,  when  proved,  is  a  legal  question 
for  the  court.  (Cummings  v.  O'Brien,  122 
Cal.  204.) 

2.  In  the  absence  of  proof,  it  is  to  be  pre- 
sumed that  the  law  of  another  state  upon 
the  subject  of  the  limitation  of  the  .obliga- 
tions of  common  carriers  is  the  same  as  that 
prescribed  in  sections  2174  and  2175  of  the 
Civil  Code  of  this  state.  (Pierce  v.  South- 
ern Pacific  Co.,  120  Cal.  156.) 

FOREIGN  REMEDIES. 

Enforcement  of  remedies  given  in  other 
states.    See  Corporations,  V,  5,  d. 


FOREIGN  WILLS. 

Right  of  executor  named  In.    See  Exec- 
utors and  Administrators,  2. 


FOREMAN. 

Fellow-servant,  foreman  is  not    See  Bias* 
ter  and  Servant,  19,  46. 


FORFEITURE. 

Burden  of  proof  of.  See  Mines  and  Min- 
ing, 5. 

Condition  for  on  assignment  of  lease,  con- 
struction of.    See  Landlord  and  Tenant,  20. 

Deposit  on  street  contract,  forfeiture  of. 
See  Streets,  X,  2. 

Every  intendment  is  against.  See  Stat- 
utes,  10. 

Finding  as  to  is  outside  of  issues,  when. 
See  Mines   and  Mining,   16. 

Franchise,  forfeiture  of,  proceeding  for. 
See  Franchises,  4,  5. 

Franchise  for  toll  road,  forfeiture  of  can- 
not be  declared  in  suit  to  collect  tolls.  See 
Tolls,  4. 

Franchise,  jurisdiction  of  superior  court 
over  action  for.    See  Quo  Warranto,  1. 

Internal  revenue  '  law,  forfeiture  under r 
conclusiveness  of  judgment  See  Judg- 
ments, 39. 

Mining  claim,  forfeiture  of.  See  Mines 
and  Mining,  IL 

Notice  of.    See  Insurance,  I,  4,  c. 

Notice  of  is  unnecessary,  when.  See 
Benevolent  Societies,  8. 

Office,  forfeiture  of.  See  Offices  and  Of- 
ficers, IX. 

Policy,  forfeiture  of,  not  worked  by  imp- 
plication.    See  Insurance,  2. 

Policy,  forfeiture  and  reinstatement  of. 
See  Insurance,  I,  4,  c. 

Premium,  nonpayment  of,  forfeiture  for. 
See  Insurance,  I,  4,  c. 

Property  sold,  forfeiture  of,  defense  of  in 
action  on  notes.    See  Sales,  40. 

Street  railroads,  forfeiture  by.  See  Rail- 
roads, VIII,  1. 

Waiver,  dealings  after  forfeiture,  effect  of 
as  a.    See  Benevolent  Societies,  9. 

Water  rights,  forfeiture  of  by  nonuser. 
See  Watercourses,  48. 

1.  The  question  whether  a  grant  was  for- 
feited to  the  state  by  breach  of  conditions 
subsequent  cannot  be  considered,  where  the 
allegations  of  the  complaint  of  the  state  are 
not  so  framed  as  to  support  an  action  to 
enforce  such  a  forfeiture.  (People  v.  Oak- 
land Water  Front  Co.,  118  Cal.  284.) 

2.  The  law  looks  with  disfavor  upon  for- 
feitures, and  evidence  tending  to  show  the 
waiver  of  a  forfeiture  will  be  favorably  re- 
garded, and  the  forfeiture  will  be  avoided 
upon  any  reasonable  showing.  The  amount 
of  evidence  required  to  establish  a  forfeiture 
is  much  greater  than  that  required  to  es- 
tablish a  waiver;  and  the  waiver  may  be 
implied  from  the  acts  and  conduct  of  the 
parties.  (Knarston  v.  Manhattan  Life  Ins. 
Co.,  124  Cal.  74.) 
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FORGERY. 
See  Criminal  Law,  XI,  14. 

False  certification  by  notary,  damages  for. 
8ee  Notaries. 

Warehouse  receipt,  forgery  of.  See  Ware- 
housemen, 4,  5. 

Agent  is  not  authorized  to  commit  forgery* 
See  Agency,  15. 

Alteration  of  instrument  by  agent  See 
Agency,  54,  55. 

FORMER  ACTIONS. 
Evidence  in.    See  Evidence,  81. 

FORMER  CONVICTION. 
Plea  of.    See  Criminal  Law,  VIII. 

FORMER  JEOPARDY. 
See  Criminal  Law,  VIII,  2. 

FORMS. 

Contract  by  agent,  form  of.  See  Agency, 
IV,  1. 

Adjudication  of  insolvency  of.  See  Bank- 
ruptcy and  Insolvency,  II. 

Attachment,  form  of.     See  Attachments. 

n. 

Indictment  or  information,  form  of.  See 
Criminal  Law,  VII,  4. 

Chattel  mortgage,  form  of.  See  Mort- 
gages, XIX,  1. 

Assessment  by  reclamation  district,  form 
of.  See  Swamp  and  Overflowed  Lands,  II, 
4,  b. 

Summons,  form  of.    See  Summons,  I. 

Findings,  form  of.    See  Findings,  II. 

Of  action  cannot  conceal  real  rights.  See 
Rescission  of  Contracts,  16. 

Form  becomes  substance,  when,  See 
Taxation,  52. 

FRANCHISES. 
See  Tolls. 

Grant  of  franchise  to  maintain,  conditions. 
See  Wharves,  6. 

Proceedings  of  supervisors  in  granting 
not  reviewed.    See  Certiorari,  5,  6. 

Municipal,  to  be  liberally  construed.  See 
Boundaries,  1. 

Extension  of  under  code,  effect  of.  See 
Tolls,  6. 

Lease  of  land  including  wharf  grants  an 
estate  and  is  not  a  .mere  franchise.  See 
Wharves,  3. 

Assignability  of.  See  Water  Companies, 
11. 

Assignee  of  need  not  allege  consent  of  su- 
pervisors.   See  Ferries,  2. 

Assignment  of  toll  road  franchise,  rati- 
fication of,  what  is.    See  Tolls,  5. 

Exemption  of  does  not  include  what  See 
Exemptions,  10. 

Tenant  in  common  of  may  maintain  ac- 
tion,   See  Ferries,  3. 


Action  for  usurpation  of.  See  Muni- 
cipal Corporations,  42. 

Appeal  lies  from  order  on  motion  for  new 
trial  in  action  for  usurpation  of  franchise. 
See  Appeals,  20. 

Forfeiture  of  franchise  for  toll  road  can- 
not be  declared  in  suit  to  collect  tolls.  See 
Tolls,  4. 

Forfeiture  of,  jurisdiction  of  superior 
court  over  action  for.    See  Quo  Warranto,  1. 

Fine  on  forfeiture,  discretion  not  re- 
viewed.   See  Appeals,  308. 

1.  No  valid  franchise  can  be  granted  by 
the  supervisors  which  conflicts  with  the 
general  statutes.  (People  ex  rel.  Warfleld  v. 
Sutter  St.  Ry.  Co.,  117  Cal.  604.) 

2.  After  the  taking  effect  of  the  act  of 
March  23,  1803,  the  granting  of  franchises 
by  boards  of  supervisors  was  governed  by 
its  provisions,  and  not  by  the  provisions  of 
the  Political  Code.  (People  ex  rel.  Dean  v. 
Board  of  Supervisors  of  Contra  Costa  Co., 
122  Cal.  421.) 

3.  Proceedings  had  for  the  sale  of  a  tele- 
phone franchise  by  a  city  council  under 
the  act  of  March  23,  1803,  could  not  be 
carried  to  a  conclusion  after  the  repeal  of 
that  act,  and  the  taking  effect  of  the  act  of 
May  12,  1807,  which  supersedes  it;  but  any 
proceedings  had  under  the  former  act  be- 
came functus  officio  after  May  11,  1807, 
and  could  not  be  perfected  or  completed  un- 
der the  act  of  1807.  (Horton  v.  Los  An- 
geles, 110  Cal.  002.) 

4.  The  proceeding  in  an  action  to  forfeit 
a  franchise  is  by  information  of  the  at- 
torney general,  who  has  control  of  the  ac- 
tion; and  the  proceeding  Is  not  properly  by 
relation,  unless  the  relator  has  an  interest 
in  the  proceeding;  nor  does  the  addition  of 
the  name  of  the  relator,  whose  name  is  un- 
necessarily added,  convert  the  proceeding 
into  a  private  action.  (People  ex  reL  War- 
fleld v.  Sutter  St.  Ry.  Co.,  117  Cal.  604.) 

5.  The  power  of  the  city  to  waive  a  for- 
feiture of  a  street  railway  franchise,  or  to 
be  estopped  in  respect  thereto,  discussed,  but 
not  authoritatively  decided,  there  being  no 
proof  of  any  act  of  waiver  or  estoppel. 
(People  ex  rel.  Warfleld  v.  Sutter  St  Ry.  Co., 
117  Cal.  604.) 

FRAUD. 

See    Fraudulent    Conveyances;    Statute    of 

Frauds. 

I.  What    Constitutes;    Means    of    Knowl- 
edge. 
II.  Effect  of;  Action  for;  Pleading  and  Evi- 
dence; Waiver  of  and  Laches. 

Agent,  fraud  of.    See  Agency,  IV,  2. 

Arrest  in  civil  actions.    See  Arrest. 

Constructive  trusts.  See  Trusts  and 
Trustees,  VII. 

Defrauding  hotel  or  inn  keepers.  See 
Criminal  Law,  XI,  17. 

Judgments,  fraud  In.  See  Judgments,  X, 
4. 

Partner  obtaining  advantage  through 
fraud.    See  Partnership,  III. 

Patent,  fraud  in.    See  Public  Lands,  VII. 
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Probate  proceedings,  actions  to  set  aside 
for  fraud.  See  Estates  of  Deceased  Per- 
sons, IX. 

Stock,  fraud  in  transfer  of.    See  Corpora- 
tions, V,  2. 
Undue  influence.    See  Wilis,  IV,  3. 


I.  What    Constitutes;    Means    of    Knowl- 
edge. 

Representations  of  vendor.  See  Vendor 
and  Vendee,  II. 

What  is  not.    See  Mortgages,  82,  87. 

Representations  believed  to  be  true.  See 
Landlord  and  Tenant,  22. 

Misrepresentation  by  executor  of  condi- 
tion of  premises.  See  Landlord  and  Tenant, 
21. 

•   False    representations,    when    constitute. 
See  Rescission  of  Contracts,  2. 

Withholding  information  is  equivalent  to 
false  representation,  when.  See  Partner- 
ship, 9, 10. 

Breach  of  contemporaneous  oral  contract, 
when  is.    See  Growing  Crops,  6. 

Intent  is  question  of  fact  See  Bank- 
ruptcy and  Insolvency,  29. 

Constructive  transfer  by  lessee  corpora- 
tion to  new  corporation,  when  is.  See  Land- 
lord and  Tenant,  19. 

Oral  promise  without  intent  to  perform. 
See  Growing  Crops,   6  et  seq. 

Notice  of,  what  is  not.  See  Public  Lands, 
28  et  seq. 

Constructive  notice  of  fraud.  See  Es- 
tates of  Deceased  Persons,  151. 

1.  One  who  makes  positive  assertions  with- 
out warrant  cannot  excuse  himself  by  say- 
ing that  the  other  party  need  not  have  relied 
upon  them;  but  he  must  show  that  his  repre- 
sentations were  not  in  fact  relied  upon. 
(Dow  v.  Swain,  125  Gal.  674.) 

2.  Where  a  man  makes  a  representation 
in  the  reasonable  belief  that  it  is  true,  fraud 
will  not  be  imputed  to  him  if  it  afterward 
be  shown  to  be  untrue;  but  there  must  be 
reasonable  grounds  for  his  belief,  and  if 
neither  his  belief  of  its  truth,  nor  a  reason- 
able ground  for  such  belief,  Is  made  to  ap- 
pear, fraud  in  making  the  false  representa- 
tion may  be  inferred  from  circumstances  in- 
dicating it.  (Maxson  v.  Llewelyn,  122  CaL 
195.) 

3.  Although  a  breach  of  a  mere  promise 
to  perform  an  act  cannot  convert  the  prom- 
ise into  a  false  representation,  yet  where  the 
promise  is  accompanied  with  misstatements 
as  to  the  ability  of  the  promisor  to  perform' 
his  promise,  without  which  the  promise 
would  not  be  accepted,  such  misstatements 
are  false  representations  as  to  existing  facts, 
which  are  ground  of  avoiding  the  contract; 
and  where  the  promise  is  made  with  the  in- 
tention of  not  performing  it,  such  inten- 
tion constitutes  a  fraud,  for  which  the  con- 
tract may  be  avoided.  (Rues  Lumber  etc. 
Co.  v.  Muscuplabe  Land  etc.  Co.,  120  Oal. 
521.) 

4.  Exaggerated  and  even  reckless  decla- 
rations of  a  vendor  of  land  or  of  his  agent, 
which  are  but  expressions  of  opinion  as  to 


the  profit  to  be  realized  from  the  venture, 
whether  such  opinion  be  actual  or  pretended, 
are  not  such  fraudulent  representations  as 
will  avoid  the  contract  of  sale  or  which  con- 
stitute a  defense  to  a  note  for  the  purchase 
money;  but  in  such  case  the  purchaser  must 
exercise  his  own  judgment,  and  he  will  rely 
at  his  peril  upon  the  expression  of  the  ven- 
dor's opinion.  (Lee  v.  McClelland,  120  Cal. 
147.) 

5.  A  purchaser  must  be  held  to  have 
knowledge  of  the  facts  constituting  the  al- 
leged fraud  whenever  the  means  of  knowl- 
edge thereof  existed,  and  the  circumstances 
were  such  as  to  put  him  on  inquiry.  (Har- 
rington v.  Paterson,  124  Cal.  542.) 

6.  Where  the  purchaser  had  a  convenient 
opportunity  to  inspect  the  land,  and  did  in 
fact  visit  and  inspect  it,  he  cannot  rely  upon 
the  representations  of  the  vendor's  agent 
as  to  the  character  of  the  land,  if  it  does 
not  appear  that  the  agent  in  any  way  inten- 
tionally induced  such  reliance,  and  it  ap- 
pears that  his  representations  as  to  the 
character  of  the  land  were  in  their  nature 
matters  of  opinion,  upon  which  it  was  the 
purchaser's  duty  to  exercise  his  own  judg- 
ment.   (Lee  v.  McClelland,  120  Cal.  147.) 

7.  When  a  representation  is  made  con- 
cerning facts  of  which  the  party  making 
it  has  or  Is  supposed  to  have  knowledge, 
and  the  other  party  has  no  such  advantage, 
and  has  not  investigated  for  himself  or  been 
afforded  the  means  of  investigation,  and 
begun  to  make  inquiries,  and  the  representa- 
tion is  not  as  to  generalities  the  knowledge 
of  which  is  equally  within  the  reach  of  both 
parties,  it  will  be  presumed  that  the  party 
to  whom  the  representations  were  made 
relied  upon  them,  and  he  is  justified  In  doing 
so.    (Dow  v.   Swain,  125  Cal.  674.) 

8.  Where  a  person  Is  justified  in  relying 
and  does  in  fact  rely  upon  false  representa- 
tions, his  right  of  action  is  not  destroyed  be- 
cause means  of  knowledge  are  open  to  him, 
and  no  duty  is  devolved  upon  him  in  such 
case  to  employ  such  means  of  knowledge; 
but  when,  thereafter,  he  discovers  that  he 
has  been  deceived  and  defrauded  as  to  one 
material  matter,  he  has  notice  that  he  may 
have  been  otherwise  defrauded,  and  is 
bound  to  make  full  Investigation.  (Ruhl  v. 
Mott,  120  Cal.  668.) 

9.  The  Ignorance  of  the  legal  rights  of 
the  plaintiff  is  not  palliated  nor  excused  by 
alleged  weakness  of  mind  and  confidential 
relations,  where  the  court  does  not  find  that 
the  plaintiff  was  of  weak  mind,  and  his  own 
evidence  proved  the  contrary,  and  where  the 
business  relations  between  the  parties  were 
not  in  fact  such  as  to  constitute  the  defend- 
ant a  trustee  of  the  plaintiff,  nor  to  estab- 
lish the  confidential  relationship  defined  in 
section  2219  of  the  Civil  Code;  and  the  fact 
that  plaintiff  reposed  confidence  in  the  de- 
fendant did  not  cast  any  duty  upon  the  de- 
fendant, where  it  does  not  appear  that  de- 
fendant voluntarily  assumed  a  relation  of 
personal  confidence  with  the  plaintiff,  and 
it  appears  that  no  such  relationship  was  im- 
posed by  operation  of  law.  (Ruhl  v.  Mott, 
120  Cal.  668.) 
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10.  Where  the  alleged  fraudulent  repre- 
sentations consisted  of  statements  to  the 
effect  that  the  land  was  "good  orange  land," 
and  the  defendant  was  in  possession,  and 
had  the  means  of  acquiring  knowledge  on 
that  subject,  it  was  his  duty  to  do  so,  as 
against  his  right  to  set  up  the  defense  of 
fraud  against  his  note  for  the  purchase 
money,  and  it  cannot  be  successfully  urged 
that  he  did  not  discover  the  worthlessness 
of  the  land  for  that  purpose  for  a  period 
of  three  years,  and  until  after  the  second 
contract  and  note  were  executed.  Means 
and  opportunity  of  acquiring  knowledge  are, 
in  such  case,  the  equivalent  of  knowledge. 
(Lee  v.  McClelland,  120  Cal.  147.) 

11.  The  presumption  of  the  law,  except 
when  confidential  relations  are  involved,  la 
always  in  favor  of  the  fair  dealings  of  the 
parties;  and,  although  fraud  may  be  proved 
by  circumstantial  evidence,  yet  the  circum- 
stances must  amount  to  proof  of  fraud,  and 
not  to  a  mere  suspicion  thereof;  and  if  the 
circumstances  comport  with  the  theory  of 
honesty  and  fair  dealing,  and  there  is  no 
direct  proof  of  fraud,  the  conclusion  that  a 
debtor  had  transferred  personal  property  in 
fraud  of  his  creditors  Is  not  sustained  by 
the  evidence.    (Levy  v.  Scott,  115  Gal.  80.) 

II.  Effect  of;  Action  for;  Pleading  and  Evi- 
dence of;  Waiver  of  and  Laches. 

Means  of  knowledge.    See  ante,  6  et  seq. 

Effect  of.  See  Insurance,  I,  7;  Wills,  IV, 
3. 

Relief  against.    See  Mistake,  4. 

Equity,  when  only  interferes  in  case  of. 
See  Harbor  Commissioners,  4. 

Party  seeking  relief  because  of,  what 
must  show.    See  Mistake,  7. 

Election  of  party  to  contract  in  case  of. 
See  Rescission  of  Contracts,  I. 

Foreclosure  decree,  fraud  in  and  setting 
aside  judgment    See  Mortgages,  XVIII,  0. 

Suit  to  cancel  mortgage  and  enjoin  fore- 
closure.   See  Equity,  4. 

Decree  setting  apart  probate  homestead 
will  not  be  set  aside  for  fraud,  when.  See 
Homesteads,  52. 

Insurance  policy,  effect  of  fraud  on.  See 
Insurance,  I,  7. 

One  is  not  justified  in  relying  upon  decla- 
rations, when.  See  Rescission  of  Contracts, 
10. 

False  representations,  reliance  upon,  when 
Justifiable.  See  Rescission  of  Contracts,  2 
et  seq. 

Fraudulent  conveyance  by  agent  is  void- 
able and  not  void.  See  Bona  Fide  Pur- 
chasers, 1. 

Plea  of  as  defense,  rescission  not  neces- 
sary, when.    See  Bills  and  Notes,  47. 

Effect  of  fraud  on  statute.  See  Statute  of 
Limitations,  40  et  seq.. 

Contract  between  heir  and  executor  pre- 
sumed obtained  by  undue  influence.  See  Ex- 
ecutors and  Administrators,  102. 

Setting  aside  sale  by  assignee,  because  of. 
See  Bankruptcy  and  Insolvency,  52,  53. 

Rescission  of  contract  for  fraud.  See 
Rescission  of  Contracts,  I. 


Rescission  not  necessary  to  recover  money 
paid  on  subscription  obtained  by  fraud. 
See  Assumpsit,  4. 

Action  will  not  He  for  fraudulent  conceal- 
ment, where  contract  illegal.  See  Restraint 
of  Trade,  6. 

Receipt  or  release  obtained  by.  See 
Guardian  and  Ward,  11  et  seq. 

Action  by  stockholder  against  another 
stockholder  for.    See  Corporations,  55  et  seq. 

One  cannot  plead  his  own  wrongdoing  to 
his  own  advantage.  See  Banks  and  Bank- 
ing, 22. 

Knowledge  and  bar  of  grantor  bars 
minors  claiming  under  him.  See  San  Fran- 
cisco, 21. 

Ex  mori  causa  non  actio  oritur.  See 
Restraint  of  Trade,  12. 

Participation  by  plaintiffs  owing  no  duty 
to  defendant.    See  Restraint  of  Trade,  7. 

Action  for,  effect  of  statute  of  limitations. 
See  Statute  of  Limitations,  40  et  seq. 

Fraud,  verdict  Is  merely  advisory.  See 
Quieting  Title,  2. 

Action  to  annul  contract  for  fraud,  right 
to  jury  trial.    See  Jury  and  Jurors,  6. 

Finding  of  fraud  is  not  required  where 
findings  show  clear  mistake  of  fact.  See 
Findings,  12. 

Finding  as  to  fraud,  conclusiveness ,  of . 
See  Judgments,  44. 

Recalling  remittitur  because  of.  See  Ap- 
peals, XII,  10. 

All  questions  of  fraud  deemed  to  have 
been  litigated  In  action.    See  Judgments,  43. 

12.  A  plaintiff  is  not  required  to  plead 
the  facts  constituting  fraud  or  mistake,  un- 
less the  cause  of  action  or  defense  to  a 
cross-complaint  rests  thereon;  and  where 
such  facts  are  merely  matter  in  avoidance  of 
a  defense  set  up  in  the  answer,  they  are  not 
required  to  be  averred  in  the  complaint,  but 
may  be  proved  in  rebuttal  of  the  defense 
without  a  replication,  which  is  supplied  by 
operation  of  law.  (Moore  v.  Copp,  119  Cal. 
420.) 

13.  In  pleading  the  fraud  of  the  agent  In 
making  the  oral  promise  without  intent  to 
perform  it,  it  Is  not  essential  that  the  an- 
swer should  charge  in  so  many  words  that 
there  was  no  intention  to  fulfill  the  promise 
at  the  time  it  was  made;  but  it  is  sufficient 
that  such  is  the  effect  of  the  averments 
made  upon  the  subject.  (Langley  v.  Rod- 
riguez, 122  Cal.  680.) 

14.  In  an  action  for  deceit,  a  complaint 
alleging,  in  substancfe,  that  defendant, 
through  his  agent,  obtained  permission  to 
place  a  piano  of  latest  pattern  in  plaintiff's 
house  for  exhibition  to  intending  purchasers 
of  such  instrument,  with  an  agreement  that 
plaintiff  might  have  the  use  of  it  for  a  year, 
with  privilege  of  purchasing  the  same  if  de- 
sired, and  obtained  her  signature  to  a  note 
for  four  hundred  dollars,  payable  in  one 
year,  with  interest  at  ten  per  cent  per 
annum,  under  a  trick  and  fraudulent  rep- 
resentation that  she  was  signing  a  receipt 
for  the  piano  containing  the  terms  of  the 
agreement,  and  that  defendant  delivered  an 
old,  wornout  instrument  of  no  value,  where- 
upon plaintiff  offered  to  return  the  piano 
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and  defendant  refused  to  receive  It,  and 
negotiated  the  note  to  a  bank,  which  had 
recovered  judgment  thereon,  which  plaintiff 
was  compelled  to  pay,  states  a  sufficient 
cause  of  action  for  the  deceitful  obtaining 
of  the  note  for  which  plaintiff  received  no 
consideration  and  which  was  used  to  her 
damage,  and  it  is  not  necessary  to  show  a 
rescission  of  a  sale,  which  did  not  in  fact 
exist.    (Wilder  v.  Beede,  119  Gal.  646.) 

15.  A  mere  assignment  of  a  pure  naked 
right  to  bring  an  action  for  fraud,  uncon- 
nected with  any  property  or  thing  which 
had  itself  a  legal  existence  and  value,  Inde- 
pendent of  the  right  to  sue  for  fraud,  Is 
void.  A  mere  right  to  complain  of  fraud  is 
not  assignable.  (Archer  v.  Freeman,  124 
Gal.  528.) 

Pleading  of,  general  averments  are  Insuffi- 
cient.   See  Judgments,  62,  68. 

Special  pleading  of  facts  constituting 
fraud,  when  not  necessary.  See  Assumpsit, 
2. 

Averment  of  tender  of  amount  due  is  not 
necessary  in  suing  to  set  aside  deed  from 
mortgagor  to  mortgagee.  See  Mortgages, 
79. 

May  be  proved  without  pleading  fraud. 
See  Fraudulent  Conveyances,  24. 

How  alleged  in  affidavit  for  arrest  See 
Arrest,  2  et  seq. 

16.  Fraud  may  In  all  cases  be  proved  by 
circumstantial  evidence;  and  in  aid  of  the 
direct  facts  proved,  legitimate  Inferences  are 
permitted  to  be  Indulged  to  establish  other 
facts  not  directly  in  evidence.  (Maxson  v. 
Llewelyn,  122  Gal.  195.) 

May  be  proved  by  circumstantial  evidence. 
See  Bankruptcy  and  Insolvency,  45. 

17.  Fraud  may  be  proved  by  circumstan- 
tial evidence,  but  evidence  of  the  facts  and 
circumstances  from  which  fraud  may  be 
inferred  must  amount  to  proof  of  fraud; 
and  to  create  a  mere  suspicion  thereof  is  not 
sufficient  to  overcome  the  presumption  of 
law  in  favor  of  the  fair  dealing  of  the  par- 
ties.   (Gasey  v.  Leggett,  125  Gal.  664.) 

18.  Where  the  evidence  is  conflicting  as  to 
alleged  fraud  and  concealment  of  value  on 
the  part  of  the  plaintiff,  and  there  is  suffi- 
cient evidence  to  support  the  findings  of  the 
court  in  favor  of  the  plaintiff,  they  will  not 
be  disturbed  upon  appeal.  (Stockton  etc. 
Works  v.  Glenn  Falls  Ins.  Go.,  121  Gal.  167.) 

Fraud  is  question  of  fact.  See  Quieting 
Title,  2. 

Parol  evidence  of  fraud  is  admissible, 
when.    See  Insurance,  35. 

Presumptions  against    See  Judgments,  64. 

Deed  from  father  to  daughter  without 
consideration  is  not  presumptive  of  fraud. 
See  Trusts  and  Trustees,  44. 

Findings  against  existence  of  fraud  sus- 
tained when.    See  Partnership,  44. 

19.  Acquiescence  by  unnecessary  delay 
after  actual  or  Imputed  knowledge  of  the 
facts  constituting  the  fraud  will  defeat  the 
equitable  relief;  and  if,  after  discovery  of 
the  falsity  of  the  representations,  the  pur- 
chaser conducts  himself  in  reference  to  the 
transaction  of  purchase  as  though  it  were 
still    subsisting    and    binding,    he    thereby 


waives  all  relief  for  rescission  thereof.  (Har- 
rington v.  Paterson,  124  Gal.  542.) 

20.  Where  a  purchaser  assumed  a  mort- 
gage made  by  the  vendor  to  a  bank,  and 
gave  the  vendor  a  mortgage  for  the  unpaid 
residue  of  the  purchase  money,  and  after 
admitted  discovery  of  the  falsity  of  the  al- 
leged misrepresentations,  continued  for  many 
months  to  make  payments  to  the  bank  and 
to  the  vendor,  and  took  no  steps  for  rescis- 
sion otherwise  than  by  cross-complaint  in  an 
action  in  which  both  mortgages  were  sought 
to  be  foreclosed  and  which  was  brought 
more  than  sixteen  months  after  the  alleged 
discovery  of  fraud,  he  is  chargeable  with 
laches,  acquiescence,  and  waiver  of  the  right 
of  rescission.  (Harrington  v.  Paterson,  124 
Gal.  542.) 

21.  The  fact  that  defendant  remitted  a  bfll 
of  sale  of  the  piano  executed  by  his  mother 
to  the  plaintiff,  and  that  plaintiff  omitted  for 
nine  months  to  insist  on  defendant  remov- 
ing the  piano  from  the  house,  does  not  estop 
nor  conclude  the  defendant  from  disputing 
the  sale,  nor  constitute  a  waiver  of  the 
fraud,  as  matter  of  law,  the  defendant  not 
having  in  any  way  changed  his  position  on 
account  of  her  delay,  and  she  having  had 
the  right  under  the  terms  of  the  actual  con- 
tract to  the  use  of  the  piano  for  one  year. 
(Wilder  v.  Beede,  119  CaL  646.) 

22.  Where  the  representations  complained 
of  were  all  made  prior  to  the  original  con- 
tract of  purchase,  and  the  defendant  after 
taking  possession  under  the  contract  failed 
to  make  the  deferred  payment  required,  and 
asked  for  further  time  and  a  reduction  of 
interest,  and  subsequently  a  new  contract 
was  entered  into  under  reduced  terms,  and 
the  former  note  was  canceled  and  a  new 
note  executed,  without  any  objection  raised 
that  the  purchaser  had  been  wronged  or  de- 
frauded during  the  life  of  the  first  contract 
or  note,  notwithstanding  full  opportunity  to 
ascertain  the  character  of  the  land,  and  hav- 
ing voluntarily  entered  into  a  new  contract 
more  favorable  to  him  in  its  terms  and  se- 
cured at  his  own  solicitation,  and  without 
disclosing  any  ground  of  objection  to  the 
original  contract  and  note,  he  must  be  held 
to  have  waived  the  fraud,  if  any,  which 
might  have  vitiated  the  first  contract  and 
note.    (Lee  v.  McClelland,  120  Gal.  147.) 

23.  A  cause  of  action  for  damages  for 
fraud  of  the  defendant  in  misrepresenting 
the  amount  of  income  received  monthly  from 
a  hotel  leased  by  the  defendant  to  the  plain- 
tiff is  waived  where  it  appears  that  the  de- 
fendant occupied  the  premises  for  about  sev- 
enteen months  after  knowledge  of  the  facts 
constituting  the  fraud,  without  making  any 
complaint  thereof  or  giving  any  intimation 
that  any  false  representations  had  been 
made  until  suit  was  brought  and  meanwhile 
had  asked  for  a  reduction  of  rent  and  waa 
permitted  to,  and  did  give,  a  note  for  un- 
paid rent,  which  he  failed  to  pay  at  ma- 
turity.   (Schmidt  v.  Mesmer,  116  Cal.  267.) 

24.  Equity  abhors  a  stale  claim,  and  it 
was  incumbent  upon  plaintiff  to  show  facts 
excusing  his  long  delay  in  asserting  the 
fraud,  and  to  show,  not  merely  that  the 
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discovery  was  not  sooner  made,  bnt  that  it 
could  not  have  been  sooner  made  by  the 
exercise  of  reasonable  diligence;  and  all  that 
reasonable  diligence  would  have  disclosed, 
plaintiff  is  presumed  to  have  known,  means 
of  knowledge  in  such  case  being  the  equiva- 
lent of  the  knowledge  which  it  would  have 
produced.  (Truett  v.  Onderdonk,  120  Cal. 
581.) 

Inducing  subscription  to  railroad  by  false 
representations,  recovery  of  money.  See 
Assumpsit,  I,  1. 

Waiver  of,  what  is.  See  Rescission  of 
Contracts,  I. 

Waiver  of  fraud  of  insured  by.  delivery  of 
policy  with  knowledge.    See  Insurance,  29. 

Application  for  insurance,  false  statement 
in,  what  waives.    See  Insurance,  66,  67. 


FRAUDULENT  CONVEYANCES. 

I.  What  Law  Governs. 

II.  What  Constitutes. 

1.  Intent  as  Element  of;  Conveyance 

by  Person  of  Means. 

2.  Sufficiency  of  Consideration;    De- 

livery of  Deed. 

3.  Voluntary  Conveyances  from  Hus- 

band to  Wife. 

4.  Conveyances  to  Persons  Other  than 

Creditors. 

5.  Want   of    Change   of   Possession; 

Change  of  Indicia  of  Ownership. 

III.  Attack  upon  and  Setting  Aside. 

1.  Effect  of  and  Who  may  Attack. 

2.  Pleading  and  Evidence;  Presump- 

tions and  Burden  of  Proof. 

3.  Intent  a  Question  of  Fact;  Find- 

ing as  to  Intent  or  Good  Faith. 

IV.  Rights  of  Purchaser  from  Grantee. 

Transfers  to  creditors  by  insolvent    See 
Bankruptcy  and  Insolvency,  V. 


I.  What  Law  Governs. 

1.  The  amendment  of  1805  to  section  8442 
of  the  Civil  Code,  which  provides  'that  any 
transfer  or  encumbrance  of  property,  made 
or  given  voluntarily,  or  without  a  valuable 
consideration,  by'  a  party  while  insolvent,  or 
in  contemplation  of  insolvency,  shall  be 
fraudulent  and  void  as  to  existing  creditors," 
prescribes  not  merely  a  rule  of  evidence, 
but  also  a  rule  of  property  which  cannot  be 
given  retroactive  effect  upon  transfers  made 
before  the  passage  of  the  amendment,  but 
such  transfers  must  be  governed  by  the  stat- 
ute In  force  when  the  transfer  was  made; 
and  a  voluntary  transfer  from  an  Insolvent 
husband  to  his  wife,  without  consideration, 
made  before  the  adoption  of  that  amend- 
ment, cannot  be  presumed  fraudulent  as  to 
creditors,  as  matter  of  law,  at  a  trial  had 
after  the  passage  of  the  amendment;  but  it 
is  incumbent  upon  a  creditor  contesting  it 
to  prove  the  fraudulent  Intent  of  the  hus- 
band as  matter  of  fact  (Cook  v.  Cocklns, 
117  Cal.  140.) 


II.  What  Constitutes. 

1.  Intent  as  Element  of;  Conveyance  by  Per- 
son of  Means. 

Finding  that  debtor  did  not  make  convey- 
ance with  fraudulent  conveyances  validates 
it.    See  post,  30. 

Evidence  shows  fraudulent  intent  In  gift, 
when.    See  Bankruptcy  and  Insolvency,  7. 

Intent  must  be  proved  as  a  fact.  See 
ante,  I. 

2.  The  possession  of  other  means,  though 
competent  as  evidence  tending  in  some 
measure  against  the  conclusion  of  fraudu- 
lent intent,  is  not  conclusive  against  It;  and 
if  the  fraudulent  intent  is  found  to  exist, 
the  conveyance  is  void,  notwithstanding  the 
debtor  has  other  property  ample  In  amount 
to  satisfy  his  creditors.  (First  Nat.  Bank  of 
Los  Angeles  v.  Maxwell,  123  Cal.  300.) 


2.  Sufficiency  of  Consideration;  Delivery  of 

Deed. 

Presumption  where  consideration  paid. 
See  post,  25. 

3.  A  finding  that  conveyances  of  two  par- 
cels of  land,  which  were  assailed  as  being 
in  fraud  of  the  creditors  of  the  grantor, 
were  made  for  a  valuable  consideration,  is 
supported  by  evidence  that  the  conveyances 
constituted  a  single  transaction,  and  were 
made  upon  a  valuable  consideration,  which 
applied  to  both  parcels.  (Polk  v.  Boggs,  122 
Cal.  114.) 

4.  Where  a  conveyance  by  an  insolvent 
debtor  to  his  brother,  antedating  an  attach- 
ment and  execution  sale  of  the  Interest  of 
the  debtor,  was  assailed  as  fraudulent  by 
the  execution  purchaser,  a  finding  that  the 
conveyance  was  executed  for  a  valuable  con- 
sideration in  payment  of  large  indebtedness 
of  the  debtor  to  his  brother,  is  sufficiently 
supported  by  their  testimony  to  such  con- 
sideration, if  not  contradicted  or  impeached 
otherwise  than  by  its  own  weakness,  though 
it  may  seem  in  some  respects  Inherently  im- 
probable to  the  appellate  court,  which  cannot 
substitute  its  opinion  upon  the  weight  of 
testimony  for  that  of  the  trial  court  sitting 
as  a  jury  to  try  the  case.  (Casey  v.  Leggett, 
125  Cal.  664.) 

5.  Upon  the  issue  as  to  the  consideration 
of  the  conveyance  by  the  insolvent  to  his 
brother,  evidence  Is  relevant  and  admissible 
to  show  that  at  a  time  when  the  debtor  was 
not  insolvent  he  gave  two  thousand  dollars 
to  his  brother  from  the  proceeds  of  land 
deeded  to  him  by  his  father,  and  that  the 
money  thus  paid  to  his  brother  was  after- 
ward borrowed  by  him,  and  that  the  pay- 
ment of  the  debt  for  such  borrowed  money 
was  the  consideration  for  the  deed.  He  had 
a  right,  then,  to  make  such  gift;  and  the  pay- 
ment of  the  Indebtedness  to  his  brother  for 
the  borrowed  money  was  a  consideration 
sufficient  to  support  the  deed.  (Casey  v. 
Leggett,  125  Cal.  664.) 

6.  A  finding  that  the  deed  was  delivered 
to  the  brother  as  grantee  Is  sufficiently  sup- 
ported by  testimony  that  it  was  drafted  by 
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his  attorney  at  his  request,  and  forwarded 
to  the  grantor  for  execution,  and  was  re- 
turned to  the  attorney  and  held  by  him  for 
the  grantee  after  Its  execution.  (Casey  v. 
Leggett,  125  Cal.  064.) 


3.  Voluntary  Conveyances  from  Husband  to 

Wife. 

Gifts  and  voluntary  conveyances  between 
husband  and  wife.  See  Husband  and  Wife, 
I,  3. 

Sale  by  husband  to  wife  is  void  if  not 
followed  by  immediate  delivery.  See  Hus- 
band and  Wife,  27,  28. 

Statements  by  husband  after  conveyance 
as  evidence.    See  post,  23. 

Amendment  of  code,  effect  of  on  convey- 
ance by  husband  to  wife.    See  ante,  I. 

7.  The  insolvency  of  a  debtor  at  the  time 
of  a  gift  of  property  to  his  wife  is  a  circum- 
stance tending  to  show  fraudulent  intent. 
(Woolridge  v.  Boardman,  115  Cal.  74.) 

8.  Where  it  appears  that  the  husband, 
while  in  prosperous  circumstances  and  in 
the  conduct  of  a  business  in  the  state  of 
New  York,  had  agreed  with  his  wife  that  he 
would  convey  to  her  his  California  property 
as  soon  as  he  obtained  title  thereto,  and  the 
transfer  in  question  was  made  in  good  faith 
in  pursuance  of  such  agreement,  for  a  nom- 
inal consideration  paid  by  the  wife,  and  with- 
out any  knowledge  on  the  part  of  the  wife 
that  the  husband  had  any  creditors  in  Cali- 
fornia, and  at  a  time  when  his  business  in 
New  York  was  not  in  an  insolvent  condition, 
there  is  no  evidence  of  fraudulent  intent,  in 
the  matter  of  the  consideration  which  would 
vitiate  the  transfer,  as  against  a  creditor  in 
California,  who  brought  an  attachment  suit 
six  months  after  the  deed  was  made  and  de- 
livered, though  prior  to  its  acknowledgment 
and  record.    (Cook  v.  Cockins,  117  Cal.  140.) 


4.  Conveyances  to  Persons  Other  than  Cred- 
itors. 

Transfers  out  of  course  of  business.  See 
Bankruptcy  and  Insolvency,  V. 

Conveyance  by  husband  in  fraud  of  wife. 
See  Marriage  and  Divorce,  II,  5,  c. 

9.  Section  55  of  the  Insolvent  Act  deals 
only  with  transfers  made  by  the  insolvent 
with  design  to  give  preference  to  a  creditor, 
and  does  not  apply  to  transfers  made  to 
persons  other  than  creditors,  with  intent  to 
defraud  creditors;  but  such  a  transfer  is 
void  under  section  3430  of  the  Civil  Code,  by 
which  every  transfer  of  property  made  with 
Intent  to  defraud  any  creditor  is  void,  and 
may  be  avoided  at  the  instance  of  creditors, 
or  of  the  assignee  of  the  insolvent  debtor, 
whether  made  to  a  creditor  or  to  one  who  is 
not  a  creditor.  (Salisbury  v.  Burr,  114  Cal. 
451.) 

10.  In  an  action  involving  the  validity  of 
a  transfer  of  merchandise  made  by  an  in- 
solvent debtor  to  a  third  person,  a  special 
verdict  which  shows  that  the  debtor  was 
insolvent  when  the  goods  were  transferred, 


and  that  the  transferee  then  had  reasonable 
cause  to  believe  that  he  was  insolvent,  and 
was  making  the  transfer  to  defeat  the  In- 
solvency Act,  that  the  transfer  was  made  to 
prevent  the  property  from  coming  to  the 
assignee  in  insolvency,  and  to  prevent  it 
from  being  ratably  distributed  among  the 
creditors  of  the  insolvent,  and  with  a  view 
to  defeat  the  Insolvency  Act,  but  was  not 
made  with  a  view  to  give  preference  to  any 
creditor  or  person  having  any  liability  to 
the  insolvent,  and  that  there  was  no  inten- 
tion that  the  property  received  in  exchange 
for  that  transferred  should  not  go  into  the 
hands  of  the  assignee  in  insolvency,  or  be 
ratably  applied  to  the  debts  of  the  insolvent, 
sufficiently  support  a  judgment  setting  aside 
the  transfer,  and  awarding  the  property  to 
the  assignee  in  insolvency,  under  section 
3439  of  the  Civil  Code.  (Salisbury  v.  Burr, 
114  CaL  451.) 


5.  Want  of  Change  of  Possession;  Change  of 
Indicia  of  Ownership. 

Change  of  indicia  of  ownership.  See 
Sales,  II,  2. 

Seller  remaining  in  or  resuming  posses- 
sion.   See  Sales,  II,  2. 

Effect  of  want  of  delivery  on  validity  of 
sale.    See  Sales,  II,  3. 

Change  of  possession  on  pledge.  See 
Pledges,  2,  3. 

11.  When  there  is  an  immediate  delivery 
and  change  of  possession  of  personal  prop- 
erty sold,  and  an  unequivocal  change  of  pos- 
session so  long  continued  as  to  give  notice 
to  the  world  that  ownership  has  been  parted 
with,  it  is  not  essential  to  a  continuous 
change  of  possession  that  the  vendor  shall 
never  afterward  be  in  charge  of  the  prop- 
erty as  an  agent  or  employee  of  the  vendee, 
or  of  his  successor  in  interest.  (Levy  v. 
Scott,  115  Cal.  39.) 

12.  In  an  action  to  recover  the  possession 
of  property  held  under  attachment  by  the 
defendant  against  the  vendor  of  plaintiff, 
where  the  defendant  claimed  that  the  prop- 
erty had  been  fraudulently  transferred  to 
the  plaintiff  by  such  vendor,  an  instruction 
requested  by  the  defendant  that  "by  the 
Civil  Code  every  transfer  of  personal  prop- 
erty, like  the  one  in  controversy  here,  is  con- 
clusively presumed  to  be  fraudulent  as 
against  creditors,  unless  there  is  an  immedi- 
ate change  of  possession  and  control  of  the 
property,"  is  correctly  refused,  because  con- 
taining the  expression  "like  the  one  in  con- 
troversy here."  (Banning  v.  Marleau,  121 
Cal.  240.) 

13.  Upon  a  transfer  of  personal  property, 
what  constitutes  an  immediate  delivery  and 
an  actual  and  continued  change  of  posses- 
sion within  the  meaning  of  section  3440  of 
the  Civil  Code,  is  a  question  of  fact  to  be 
determined  on  the  evidence,  and  where  the 
evidence  tends  to  prove  such  delivery  and 
change  of  possession,  the  finding  of  the 
court  to  that  effect  will  not  be  disturbed 
upon  appeal.  (Dubois  v.  Spinks,  114  Cal. 
289.) 
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14.  By  immediate  delivery  is  not  neces- 
sarily meant  a  delivery  instanter,  but  the 
character  of  the  property  and  all  the  cir- 
cumstances are  to  be  considered  in  deter- 
mining whether  there  was  a  deUvery  within 
a  reasonable  time,  and  it  is  a  question  of 
fact  whether  the  property  was  so  situated 
and  the  parties  so  located,  that  instant  d* 
livery  could  not  be  made,  and  whether  it 
was  made  as  soon  after  the  sale  as  prac- 
ticable.   (Dubois   v.   Spinks,   114   Cal.   289.) 

15.  It  is  not  necessary  to  a  transfer  of 
ponderous  and  bulky  articles,  to  change  their 
situation  for  the  purpose  of  effecting  a  de- 
livery of  possession;  and  where  a  large  pile 
of  one  hundred  and  twenty-six  cords  of  wood 
la  placed  upon  land  leased  by  the  woodcut- 
ters in  order  to  retain  possession  of  it  as 
security  for  their  services,  and  the  owner 
of  the  wood  borrows  money  from  the  plain- 
tiff to  pay  the  woodcutters,  under  an  agree- 
ment that  whatever  security  they  had 
should  inure  to  his  benefit,  and  gave  to  him 
a  bill  of  sale  of  the  wood,  and  pointed  it 
out  to  him  as  being  his,  and  a  few  hours 
afterward  paid  the  woodcutters,  who  re- 
leased their  lien  upon  the  wood,  the  deliv- 
ery to  the  plaintiff  is  sufficient,  and  the  court 
may  consider  the  satisfaction  and  release  of 
the  lien  of  the  woodcutters,  and  the  delivery 
of  the  wood  to  plaintiff,  as  parts  of  one 
transaction,  and  substantially  contempo- 
raneous.   (Dubois  v.  Spinks,  114  Cal.  280.) 

16.  A  sale  or  a  pledge  is  equally  a  "trans- 
fer of  personal  property,"  in  the  sense  of 
the  statute,  and  it  makes  no  difference 
whether  the  transaction  be  the  one  or  the 
other.    (Dubois  v.  Spinks,  114  Cal.  288.) 

17.  Where  the  goods  attached  by  the 
sheriff,  and  replevied  by  the  plaintiffs,  had 
been  previously  sold  to  the  plaintiffs  as 
third  parties,  under  execution  against  the 
attachment  debtor,  the  rule  of  section  3440 
of  the  Civil  Code,  requiring  an  actual  and 
continued  change  of  possession  to  the  pur- 
chasers as  against  other  creditors  of  the 
debtor,  does  not  apply,  and  the  mere  fact 
that  the  purchasers  did  not  choose  to  re- 
move the  property  from  the  control  of  the 
debtor,  or  afterward  allowed  him  to  resume 
control  thereof  as  bailee,  does  not  render 
the  sale  constructively  fraudulent,  so  as  to 
authorize  an  attachment  thereof  by  other 
creditors  of  the  debtor,  as  his  property,  and 
such  an  attachment  is  invalid.  (Matteucci 
v.  Whelan,  123  CaL  312.) 

18.  Where  a  sale  of  vehicles  by  an  insol- 
vent corporation  was  made  to  another  cor- 
poration, under  an  agreement  that  the  insol- 
vent corporation  should  retain  possession  of 
the  property,  sell  the  same  on  commission, 
and  account  to  the  vendee  corporation  for 
the  net  proceeds  of  sale,  such  sale  is  void 
as  to  the  creditors  of  the  insolvent  corpora- 
tion for  want  of  Immediate  delivery  and  an 
actual  and  continued  change  of  possession 
of  the  vehicles;  and  the  assignee  of  the  in- 
solvent corporation  representing  the  credi- 
tors, may  bring  an  action  to  recover  the 
value  of  vehicles  subsequently  converted  by 
the  vendee  corporation  to  its  own  use. 
(Davis  v.  Winona  Wagon  Co.,  120  Cal.  244.) 

Cal.  Digest,  Vol.  V— 22 


III.  Attack  upon  and  Setting  Aside. 
1.  Effect  of,  and  Who  may  Attack. 

Extent  to  which  fraudulent  transfer  may 
be  set  aside.    See  Husband  and  Wife,  9,  10. 

Judgment  is  a  lien  on  property  fraudu- 
lently conveyed.    See  Judgments,  47. 

Assignee  in  insolvency,  setting  aside  of 
sales  by.    See  Bankruptcy  and  Insolvency, 

VII,  o. 

Executor,  right  of  to  attack.  See  Execu- 
tors and  Administrators,  20-31. 

Attacking  sale  of  intestate  by  executor. 
See  Executors  and  Administrators,  VI,  3. 

Wife,  power  of  to  set  aside  conveyances 
by  husband  to  defeat  her  maintenance. 
See  Husband  and  Wife,  7  et  seq. 

Judgment  creditor  may  file  creditor's  bill 
to  set  aside.    See  Equity,  8. 

Waiver  by  subsequent  consent  or  ratifi- 
cation, what  necessary.    See  Waiver,  1. 

19.  After  a  conveyance  in  trust  had  be.en 
executed  by  a  debtor,  in  violation  of  a  prom- 
ise to  a  creditor  not  to  convey  any  property, 
or  to  change  its  situation,  in  consideration 
of  an  agreed  delay  by  the  creditor  to  com- 
mence legal  proceedings  to  enforce  the  debt, 
the  subsequent  acceptance  of  a  mortgage  by 
the  creditor  upon  other  property,  to  secure 
a  note  made  payable  one  year  after  date, 
does  not  estop  the  creditor,  after  foreclosure 
of  the  mortgage,  and  the  docketing  of  a  de- 
ficiency judgment  from  assailing  the  con- 
veyance in  trust  as  having  been  made  with 
intent  to  defraud  creditors,  nor  does  it  con- 
stitute a  waiver  of  the  right  of  such  cred- 
itor to  attack  it  as  a  fraudulent  conveyance. 
(First  Nat.  Bank  of  Los  Angeles  v.  Maxwell, 
123  Cal.  360.) 

20.  The  suspension  of  remedy  in  favor  of 
the  creditor,  by  the  taking  of  mortgage  se- 
curity for  the  debt,  operating  to  suspend 
the  right  of  proceeding  against  the  property 
fraudulently  conveyed,  or  any  other  prop- 
erty of  the  creditor,  until  the  mortgaged 
property  should  be  exhausted  and  a  defi- 
ciency judgment  docketed,  cannot  operate 
more  favorably  upon  property  before  that 
time  fraudulently  conveyed  by  the  debtor 
than  upon  property  still  remaining  in  the 
hands  of  the  debtor.  All  are  alike  subject 
to  the  process  of  the  law  in  favor  of  exist- 
ing creditors.  (First  Nat.  Bank  of  Los  An- 
geles v.  Maxwell,  123  Cal.  300.) 

21.  So  far  as  existing  creditors  are  con- 
cerned, the  title  and  ownership  of  property 
conveyed  with  intent  to  defraud  creditors 
remains  in  the  fraudulent  grantor  as  fully 
as  though  no  transfer  had 'been  attempted; 
and  the  transfer  being  void  as  against  them, 
a  creditor  may  seize  and  sell  the  property 
under  execution,  and  the  sheriff's  deed  there- 
of transfers  the  legal  title  itself,  and  not 
mere  equity.  (First  Nat.  Bank  of  Los  An- 
geles v.  Maxwell,  123  Cal.  360.) 

22.  Where  an  agreement  between  a  firm 
and  the  trustees  for  the  creditors  provided 
that  the  managing  partner  should  be  con- 
tinued in  employment,  at  a  salary,  subject 
to  the  supervision  of  the  trustees,  who  did 
not  take  personal  possession,  and  the  busi- 
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ness  was  continued  under  the  control  of 
the  same  manager,  and  with  the  same  em- 
ployees as  before,  and  the  conspicuous 
signs  of  the  partnership  were  allowed  to 
remain,  with  a  small  and  less  conspicuous 
sign  added,  containing  the  names  of  the 
trustees  designated  as  successors  to  the 
firm,  and  the  business  continued  to  be  ad- 
vertised extensively  in  the  name  of  the 
firm,  there  was  no  sufficient  change  of  pos- 
session to  prevent  seizure  of  the  property 
under  attachment  by  another  creditor  of  the 
the  firm.    (Lllienthal  v.  Ballou,  125  Cal.  183.) 


2.    Pleading  and   Evidence;    Presumptions 
and  Burden  of  Proof. 

Attacking  sale  for  want  of  delivery,  alle- 
gations necessary.  See  Executors  and  Ad- 
ministrators, 29. 

23.  Statements  made  by  the  husband  after 
the  conveyance  made  by  him  to  his  wife, 
tending  to  show  that  the  deed  was  made  to 
avoid  the  attachment,  or  to  defraud  the  at- 
taching creditor,  cannot  be  received  as  im- 
parting verity,  or  to  overthrow  the  title  of 
the  wife,  if  any  doubt  is  left  in  the  mind 
of  the  court  that  they  truly  reflected  the 
situation  when  the  deed  was  made.  (Cook 
v.  Cockins,  117  Cal.  140.) 

24.  Where  the  complaint  merely  sets  up 
that  plaintiff  was  the  owner  of  and  entitled 
to  the  possession  of  the  property  claimed,  and 
that  defendant  had  wrongfully  taken  posses- 
sion of  it  and  unlawfully  retained  it,  and  the 
answer  takes  issud  upon  plaintiff's  title, 
and  pleads  that  the  property  belonged  to 
the  attachment  debtor,  and  was  lawfully 
taken  by  the  defendant  under  the  writ  of 
attachment  pleaded,  the  defendant  is  not 
called  upon  to  anticipate  plaintiff's  source 
of  title,  or  to  plead  that  the  property  was 
fraudulently  transferred  by  the  attachment 
debtor  to  the  plaintiff;  and,  when  plaintiff's 
evidence  sought  to  establish  a  transfer 
from  the  attachment  debtor,  the  defendant 
may  prove  that  such  transfer  was  fraudu- 
lent without  pleading  the  fraud;  and  the 
testimony  of  the  deceased  debtor,  given 
upon  a  former  trial,  to  the  effect  that  he 
had  transferred  the  property  to  the  plaintiff 
by  bill  of  sale  to  hinder  and  defraud  his 
creditors,  and  tending  to  show  that  plaintiff 
knew  of  such  purpose,  is  admissible  under 
such  pleadings.  (Banning  v.  Marleau,  121 
Cal.  240.) 

25.  A  deed  having  been  executed  for  a 
valuable  consideration  and  delivered  to  the 
grantee,  the  law  presumes  that  the  title 
was  rightfully  acquired  by  him;  and  the 
burden  of  proof  is  upon  the  execution  pur- 
chaser to  show  that  it  was  conveyed  with 
fraudulent  intent  on  the  part  of  the  gran- 
tor, and  that  the  grantee  purchased  with 
knowledge  of  such  fraudulent  intent,  or 
under  such  circumstances  as  to  put  him 
upon  inquiry  as  to  the  fraud  of  the  grantor 
and  was  not  taken  by  him  in  good  faith. 
(Casey  v.  Leggett,  125  Cal.  664.) 


26.  Where  value  is  paid  for  the  purchase 
of  personal  property,  the  purchase  is  pre- 
sumed to  be  in  good  faith,  and  without  no- 
tice of  the  rights  of  creditors  of  a  prior 
owner,  or  of  anything  that  could  render  the 
prior  sale  to  his  vendor  fraudulent,  In  the 
absence  of  proof  to  the  contrary.  (Williams 
v.  Borgwardt,  119  Cal.  80.) 

27.  A  letter  from  a  stranger  addressed  to 
the  Insolvent  debtor,  and  advising  him  to 
make  a  conveyance  to  the  writer  to  prevent 
a  threatened  attachment,  which  was  not 
acted  upon  by  the  insolvent,  nor  consented 
to  by  any  of  the  parties  or  their  privies  Is 
inadmissible  in  evidence.  (Casey  v.  Leg- 
gett, 125  Cal.  664.) 

Evidence  of  valuable  consideration,  what 
sufficient.    See  ante,  4,  5. 

Fraud  may  be  proved  by  circumstantial 
evidence.  See  Bankruptcy  and  Insolvency, 
45. 

Evidence  of,  when  insufficient.  See 
Fraud,  11. 

Declaration  of  attachment  debtor  that 
sale  was  to  protect  property  against  cred- 
itors, Inadmissible.    See  Evidence,  49. 

Subsequent  Insolvency,  admissibility  of. 
See  Bankruptcy  and  Insolvency,  6. 

Finding  of  delivery  of  deed  to  grantee, 
what  evidence  supports.    See  ante,  6. 

Finding  that  purchaser  is  bona  fide  pur- 
chaser, what  evidence  supports.  See  post, 
32. 

3.  Intent  a  Question  of  Fact;  Finding  as 
to  Intent  or  Good  Faith. 

Insolvency  at  time  of  gift  as  evidence  of 
fraud.    See  ante,  II,  3. 

Intent  must  be  proved  as  a  fact  See 
ante,  I. 

28.  The  intent  of  the  husband  to  defraud 
his  creditors  by  the  conveyance  to  the  wife 
is  made  a  question  of  fact  by  the  statute, 
and  under  section  3442  of  the  Civil  Code, 
as  it  formerly  stood,  the  transfer  cannot  be 
adjudged  fraudulent  solely  on  the  ground 
that  it  was  not  made  for  a  valuable  consid- 
eration.   (Poulson  v.  Stanley,  122  Cal.  655.) 

29.  Where  a  conclusion  of  law  that  the 
plaintiff  waived  its  right  to  attack  a  trust 
deed  executed  by  the  defendant  debtor  is 
not  sustained  by  the  findings  or  the  evi- 
dence, the  omission  to  find  upon  the  issue 
of  fraudulent  intent  is  material,  and  re- 
quires a  reversal  of  the  judgment  (First 
Nat.  Bank  of  Los  Angeles  v.  Maxwell,  123 
Cal.  360.) 

30.  Under  section  3422  of  the  Civil  Code, 
the  question  of  fraudulent  intent  is  one  of 
fact,  and  a  finding  that  the  grantor  did  not 
have  any  intent  to  hinder,  delay,  or  defeat 
his  creditors,  and  that  he  did  not  make 
the  conveyances  with  any  fraudulent  in- 
tent, frees  the  transaction  -from  the  claim 
of  invalidity,  and  precludes  the  right  of  the 
creditors  of  the  grantor  to  impeach  it 
(Polk  v.  Boggs,  122  Cal.  114.) 

31.  Where  the  court  finds  that  the  gran- 
tee was  a  bona  fide  purchaser  for  value 
without  notice  of  any  fraud  on  the  part  of 
the  grantor,  a  finding  as  to  the  intent  of 
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the  grantor  in  making  the  conveyance  is 
Immaterial.  (Casey  v.  Leggett,  125  Cal. 
661) 

32.  A  finding  in  favor  of  the  good  faith 
of  the  grantee  as  a  purchaser  for  value 
without  notice  of  fraud  on  the  part  of  the 
grantor,  is  supported  by  the  absence  of 
proof  of  facts  and  circumstances  putting 
him  on  inquiry  as  to  such  fraud.  (Casey 
v.  Leggett,  125  Cal.  064.) 

Finding  of  delivery  of  deed  to  grantee, 
what  evidence  supports.    See  ante,  6. 


IV.  Rights  of  Purchaser  from  Grantee. 

33.  A  conveyance  by  a  bona  fide  pur- 
chaser without  notice  of  the  fraud  of  his 
grantor  passes  a  perfect  title  to  his  gran- 
tee, as  against  an  execution  purchaser 
claiming  under  the  original  grantor,  and  it 
is  immaterial  whether  any  consideration 
was  paid  therefor,  or  whether  the  convey- 
ance was  Intended  as  a  mortgage  as  be- 
tween the  parties,  or  whether  the  grantee 
was  a  bona  fide  purchaser,  or  had  or  had 
not  notice  of  the  fraud  of  the  original 
grantor.    (Casey  v.  Leggett,  125  Cal.  664.) 

Title  of  purchaser  from  vendee.  See 
Sales,  17. 

Right  of  purchaser  from  vendee.  See 
Executions,  11,  12. 


FREIGHT. 

Freight  allowance.    See  Sales,  VII. 
Carriers  of.    See  Common  Carriers,  I. 
Freight  allowance.    See  Sales,  35  et  seq. 


FRIVOLOUS  APPEALS. 
See  Appeals,  XII,  8. 

FUGITIVE  FROM  JUSTICE. 

Mere  fact  that  one  is  arrested  in  another 
state  does  not  show  he  is.  See  Criminal 
Law,  96. 


Hospital,  appropriation  of.  See  Hos- 
pitals. 

Irrigation  districts,  funds  of.  See  Irriga- 
tion Districts,  VIII. 

Money  raised  by  taxation  to  pay  water 
bonds,  whether  to  be  kept  in  separate  fund. 
See    Bonds,  8,  9. 

Order  accepted  payable  out  of  particular 
fund.    See  Bills  and  Notes,  IV. 

Power  to  transfer  to  general  fund  money 
raised  to  pay  water  bonds.    See  Bonds,  8. 

Public,  what  not  part  of.  See  Taxation. 
31. 

Reserve  fund.  See  Benevolent  Societies, 
VI. 

School  district,  funds  of.    See  Schools,  V. 

Segregation  into  separate  funds.  See  Irri- 
gation Districts,  36,  37. 

Transfer  of.    See  Treasurers,  3. 

Transfer  of,  who  cannot  enjoin.  See 
Bonds,  9. 

Use  of  money  raised  by  taxation  to  pay 
water  bonds.    See  Bonds,  8,  9. 

Whittier  Reform  School,  trustees  cannot 
use  fund  for  what  purposes.  See  Whittier 
Reform  School. 


FUNERAL  EXPENSES. 

Claim  for  need    not    be  presented.    See 
Estates  of  Deceased  Persons,  42. 


FURTHER   INSTRUCTIONS. 
See  Instructions,  XI. 

FUTURE. 

Contracts  in  futuro.  See  Municipal  Cor- 
porations, IV,  2. 

Conditional  agreement  to  sell  in  future. 
See  Sales,  28. 

FUTURE  ADVANCES. 

Mortgages  to  secure.    See  Mortgages,  VI. 

Securing  by  chattel  mortgage.  See  Mort- 
gages, XIX,  2. 

Trust  deed  to  secure  does  not  create  per- 
petuity.   See  Trust  Deeds,  1. 


FUNDED  DEBT  COMMISSIONERS. 

Conveyance  by  of  land  within  military 
reservation.    See  San  Francisco,  VI. 

FUNDS. 
See  Treasurers. 

Action  for  conversion  of  county  funds 
and  defense  of  robbery.  See  Treasurers,  4 
et  seq. 

Allowance  out  of  fund  of  commission  for 
its  collection.    See  Hospitals. 

Control  of  county  funds,  prohibition  of 
delegation  of.    See  County  Clerk. 

Control  of.    See  Streets,  112. 

Exhaustion  of,  effect  of.  See  Municipal 
Corporations,  IV,  3. 

Exhaustion  of  primary  fund  and  rights 
against  other  funds.  See  Municipal  Cor- 
porations, V,  3. 


FUTURE    ESTATES. 
See  Perpetuities. 

FUTURE  INTEREST. 

Heir  has  future  vested    interest,   when. 
See  Estates  of  Deceased  Persons,  116. 

GAME. 
Fish.    See  Watercourses,  II. 

GAME  LAWS. 

Violation  of.    See  Criminal  Law,  XI,  15. 
Fishery.    See  Watercourses,  II. 

GAMING. 

Bunco  game.    See  Criminal  Law,  531. 
Trustee  of  hunting  preserve  may  enjoin 
trespass.    See  Injunctions,  23,  24. 
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GARNISHMENT-GIFTS,  I,  II. 


1.  A  contract  for  a  direct  bet  or  wager 
between  persons  engaged  in  horseracing  1b 
Illegal  and  void,  as  being  against  good 
morals  and  sound  public  policy;  but  a  purse 
offered  by  a  trotting  association  to  the  win- 
ner of  a  horserace,  by  way  of  premium  or 
reward,  does  not  come  within  the  rule 
against  bets  or  wagers;  nor  is  competing 
for  such  premium  or  offering,  whatever 
may  be  its  designation,  competing  for  a  bet 
or  wager,  and  the  contract  to  pay  the  same 
may  be  enforced.  (Hankins  v.  Ottinger, 
115  Gal.  454.) 

2.  The  fact  that  the  association  added  to 
the  purse  the  amount  of  the  entrance  mon- 
ey, paid  by  each  of  the  competitors  for 
the  privilege  of  entering  in  the  race,  to  be 
divided  between  the  owners  of  the  first, 
second,  and  third  horses  in  the  race,  does 
not  tend  to  impart  to  the  transaction  the 
character  of  a  wager  between  the  competi- 
tors.   (Hankins  v.  Ottinger,  115  Oal.  454.) 

3.  A  contract  between  the  owners  of  com- 
peting racehorses  entered  in  stake  races,  to 
be  given  as  premiums  by  two  associations, 
to  the  effect  that  they  will  pool  all  premi- 
ums and  stake  moneys  offered  by  the  as- 
sociations, which  should  be  awarded  to 
either  or  any  of  their  horses,  and  divide 
the  same  equally  between  such  owners,  con- 
stitutes a  partnership  in  the  transaction  be- 
tween the  contracting  parties;  and  the  con- 
tract is  a  valid  one,  which  may  be  enforced. 
(Hankins  v.  Ottinger,  115  Cal.  454.) 

GARNISHMENT. 

See  Attachments,  IX;  Supplementary  Pro- 
ceedings. 

GENERAL   DENIAL. 

In  action  on  note,  what  puts  in  issue. 
See  Bills  and  Notes,  42. 

Evidence  admissible  under.  See  Eject- 
ment, 7. 

GENERAL  FUND. 
Transfers  from.    See  Treasurers,  3. 

GENERAL  ISSUE. 

Evidence  admissible  under.  See  Evi- 
dence, 79. 

GIFTS. 

I.  What  Subject  of. 

II.  What    Acts    Constitute;    Evidence  of; 
Intent. 

III.  Delivery. 

IV.  Revocation;     Retransfer;     Action    for 

Property. 

Charitable  uses.    See  Charitable  Uses. 

Husband  and  wife,  gifts  between.  See 
Husband  and  Wife,  I,  3. 

Legislature,  gifts  by.  See  Constitutional 
Law,  III,  8. 

I.  What  Subject  of. 

Gift  of  negotiable  paper  payable  to  order. 
See  post,   2. 


1.  The  gift  of  the  donor's  own  promis- 
sory note,  either  inter  vivos  or  in  view  of 
death,  does  not  create  an  enforceable  obli- 
gation in  favor  of  the  donee  against  the 
donor  or  his  estate.  (Tracy  v.  Alvord,  118 
Cal.  654.) 


II.  What    Acts     Constitute;     Evidence    of; 

Intent 

Written  instructions  are  not  conclusive 
so  as  to  include  parol  evidence  of  intention. 
See  post,  24. 

Mere  purpose  on  part  of  donor  will  not 
make  gift.    See  post,  19. 

Failure  of  gift  in  part.    See  post,  23. 

Parol  gift  of  land.    See  post,  27. 

2.  The  holder  of  negotiable  paper  payable 
to  his  order  may  make  a  valid  donatio 
causa  mortis  thereof  without  indorsement; 
and  under  section  1052  of  the  Civil  Code, 
title  thereto  passes  by  a  delivery,  and  the 
transferee  may  maintain  an  action  thereon 
in  his  own  name.  (Edwards  v.  Wagner,  121 
Cal.  376.) 

3.  To  constitute  a  gift  causa  mortis  there 
must  be  the  same  requisites  which  are 
required  to  constitute  any  gift  inter  vivos, 
viz.,  an  intention  to  make  the  gift,  ex- 
pressed orally  or  in  writing,  and  the  actual 
delivery  to  the  donee  of  the  thing  given,  or 
of  the  means  of  getting  possession  and  en- 
joyment thereof.  (Knight  v.  Tripp,  121  Cal. 
674.) 

4.  A  gift  causa  mortis  is  testamentary  to 
the  extent  that  it  is  made  in  contemplation 
of  death,  and  becomes  absolute  only  upon 
the  death  of  the  donor;  but,  being  in  con- 
travention of  the  general  rules  for  the 
testamentary  disposition  of  property,  and 
delivery  of  the  thing  given  being  made  a 
substitute  for  the  formal  writing  required 
for  a  testamentary  disposition,  such  a  gift 
is  not  regarded  with  favor,  and  clear  and 
convincing  proof  is  required  of  the  requi- 
sites essential  to  constitute  it.  (Knight  v. 
Tripp,  121  Cal.  674.) 

5.  The  law  requires  a  gift  causa  mortis  to 
be  absolute  at  the  time  it  is  given,  but  adds 
to  it  the  condition  that  it  may  be  revoked 
at  the  will  of  the  donor,  and  that  it  is  re- 
voked by  his  recovery;  but  if  by  the  terms 
of  the  gift  it  is  not  to  take  effect  until  after 
the  death  of  the  donor,  the  disposal  is  tes- 
tamentary and  not  a  gift,  and  the  thing 
given  is  a  portion  of  the  estate  of  the  de- 
ceased donor  at  the  time  of  his  death. 
(Hart  v.  Ketcbum,  121  Cal.  426.) 

6.  An  order  given  by  the  decedent  upon 
his  tenant  for  the  delivery  of  the  possession 
of  personal  property  does  not  establish  a 
gift,  and  the  person  who  receives  such  prop- 
erty pursuant  to  the  order  must  be  pre- 
sumed to  have  held  It  as  bailee  of  the  de- 
cedent; and  the  statute  of  limitations  would 
not  run  in  his  favor,  In  the  absence  of  proof 
of  an  adverse  claim  brought  to  the  knowl- 
edge of  the  decedent  (Estate  of  Rathgeb, 
125  Cal.  302.) 

7.  A  gift  causa  mortis  is  not  aided  by  the 
execution  of  a  written  instrument  of  con- 
veyance or    assignment,    further    than   to 
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show  the  Intention  of  the  donor  and  to  des- 
ignate the  property  intended  to  be  given. 
Such  a  «lft  cannot  be  effected  by  any 
formal  instrument;  but  the  fact  of  deliv- 
ery of  the  thing  given  is  essential  to  con- 
vert the  unexecuted  and  revocable  purpose 
into  an  executed  and  completed  gift. 
(Knight  v.  Tripp.  121  Cal.  674.) 

8.  A  direction  by  the  donor  to  the  donee 
to  pay  certain  debts  of  the  donor  is  incon- 
sistent with  an  intention  to  make  a  gift  of 
the  money  to  the  donee.  (Hart  v.  Ketchum, 
121   Cal.   426.) 

9.  A  charitable  gift  was  not  consum- 
mated by  the  donor  by  reason  of  his  having 
designated  the  amount  intended  to  be  given, 
where  he  expressly  left  it  to  the  person 
drawing  the  money  to  select  the  institution 
to  which  the  money  was  to  be  given,  and 
no  such  selection  was  made  or  agreed  upon 
by  the  donor  in  his  lifetime.  (Hart  v.  Ket- 
chum, 121  Gal.  426.) 

10.  Oral  declarations  by  an  invalid 
woman,  preceding  a  written  assignment  of 
her  personal  property,  in  contemplation  of 
death,  stating:  "I  want  to  give  it  to  you, 
or  place  all  of  it  in  your  hands,  and  tell 
you  those  I  want  should  have  It,"  and  other 
such  declarations  accompanying  the  trans- 
fer of  bank-books,  to  the  effect  that  she 
wanted  to  assign  the  money,  and  give  it  to 
the  transferee  with  all  the  rest  of  her  prop- 
erty, under  certain  conditions  that  she  had 
given  in  regard  to  its  disposal,  are  insuffi- 
cient to  sustain  the  claim  of  a  gift,  and  are 
to  be  construed  as  expressing  a  desire  to 
make  the  transferee  her  agent  for  the  dis- 
position of  her  property  rather  than  her 
beneficiary.    (Knight  v.  Tripp,  121  Cal.  674.) 

11.  An  assignment  of  bank-books,  with 
oral  instructions  from  the  assignor  to  the 
assignee,  to  pay  out  the  money  after  the 
assignor's  death  for  debts  and  funeral  ex- 
penses, and  the  residue  to  beneficiaries 
orally  named,  is  an  Intended  testamentary 
disposition  of  the  estate,  which  cannot  be 
made  orally;  and  the  assignee  being  merely 
an  agent  whose  authority  terminated  with 
the  death  of  the  principal,  the  money  re- 
mained a  part  of  the  estate  of  the  deceased 
assignor,  subject  to  administration.  (Knight 
v.  Tripp,  121  Cal.  674.) 

12.  An  assignment  by  an  Invalid  woman 
about  to  undergo  a  surgical  operation,  of 
all  of  her  property,  in  favor  of  one  who  had 
no  claim  upon  her  estate,  and  who  was  un- 
der no  obligation  to  supply  her  wants,  must 
be  presumed,  in  the  absence  of  direct  evi- 
dence of  her  Intention  to  make  a  gift  of  the 
property  absolutely  inter  vivos,  to  have 
been  made  in  contemplation  of  her  death 
under  the  surgical  operation.  (Knight  v. 
Tripp,  121  Cal.  674.) 

13.  The  intention  of  the  husband  to  make 
a  present  gift  to  his  wife  by  a  deed  deliv- 
ered to  a  third  person  may  be  proved  by  his 
own  declarations,  whether  made  before  or 
after  the  transaction.  (Ruiz  v.  Dow,  113 
Cal.  490.) 

14.  While  the  intention  of  the  grantor  in 
making  such  deed  is  all-important  in  deter- 
mining the  question  of  its  validity,  as  car- 


rying title  to  real  or  personal  property,  yet 
such  Intention  is  a  question  of  fact  for  the 
Jury  under  the  law,  and  where  they  have 
found  such  intention  in  favor  of  the  gran- 
tee, their  finding  will  not  be  disturbed  upon 
appeal  when  there  is  evidence  to  support  it. 
(Ruiz  v.  Dow,  113  Cal.  490.) 

15.  The  allowance  of  leading  questions  to 
the  physician  who  attended  the  plaintiff 
during  his  illness,  as  to  the  danger  of  his 
death  at  the  date  when  the  deposits  were 
transferred  and  the  deed  executed,  was  in 
the  discretion  of  the  trial  court;  and  a  judg- 
ment for  the  plaintiff  will  not  be  reversed 
upon  that  ground,  there  being  no  manifest 
abuse  of  discretion,  and  no  error  in  regard 
to  a  material  matter  affecting  the  substan- 
tial rights  of  the  parties.  (Kyle  v.  Craig, 
125  Cal.  107.) 

16.  Evidence  is  admissible  as  part  of  the 
res  gestae  to  show  that  the  plaintiff,  when  ill 
and  not  expected  to  live,  sent  for  his  busi- 
ness manager,  and  interviewed  him,  stating 
that  he  wished  to  make  a  will  in  favor  of 
his  sister,  the  defendant,  and  subsequently 
stated  that  he  had  concluded  to  make  a 
deed,  and  Informed  the  manger  of  what  he 
wanted  his  sister  to  do  with  the  property  in 
case  he  should  die.  (Kyle  v.  Craig,  125  Cal. 
107.) 

17.  The  issue  being  as  to  whether  the  al- 
leged transfers  were  made  without  consid- 
eration in  expectation  of  immediate  death, 
plaintiff's  belief  that  death  was  Impending, 
and  his  motives  and  intentions  in  making 
the  transfers,  were  material  to  the  issue 
and  his  declarations  then  made,  showing 
his  belief,  motives,  and  intentions,  and  his 
own  testimony  as  to  what  his  belief,  mo- 
tives, and  intentions  then  were,  are  com- 
petent evidence.  (Kyle  v.  Craig,  125  Cal. 
107.) 

III.  Delivery. 

Delivery  is  essential  to  gift  causa  mortis. 
See  ante,  3,  7. 

Parol,  effect  of  taking  possession  and 
making  improvements.  See  Statute  of 
Frauds,  10,  11. 

18.  In  order  that  money  deposited  in  a 
savings  bank  may  be  the  subject  of  a  gift 
causa  mortis,  the  delivery  to  the  donee  of 
the  means  of  obtaining  the  money  must  be 
as  a  gift  in  presenti,  conferring  upon  the 
donee  a  present  title  and  property  in  the 
thing  given,  and  not  for  the  purpose  of  mak- 
ing a  future  disposal  of  it  under  the  direc- 
tions of  the  donor.  If  the  donee  is  merely 
empowered  to  draw  the  money,  and  is  there- 
after to  dispose  of  it  in  accordance  with  in- 
structions from  the  donor,  he  is  only  an 
agent  of  the  donor,  and  his  agency  termi- 
nates with  the  death  of  the  latter.  (Hart  V. 
Ketchum,  121  Cal.  426.) 

19.  Unless  the  property  in  the  thing  given 
vests  in  the  donee,  it  remains  in  the  donor; 
and  a  mere  purpose  on  his  part  to  make  a 
future  gift  is  incapable  of  enforcement.  It 
Is  the  delivery  by  the  donor  with  intent  at 
that  time  to  vest  title,  and  not  the  posses- 
sion by  the  donee,  that  makes  the  gift  ef- 
fective.   (Hart  v.  Ketchum,  121  Cal.  426.) 
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20.  Where  a  deed  of  gift  of  real  and  per- 
sonal property  was  made  by  a  husband  to 
his  wife,  and  delivered  to  a  third  party  for 
her  benefit,  with  instructions  to  record  it 
after  his  decease,  but  with  the  Intention  to 
vest  title  in  the  wife  to  the  property  con- 
veyed, as  of  the  date  of  its  execution,  such 
delivery  of  the  instrument  is  valid  and  suf- 
ficient to  vest  title  in  the  wife  to  all  the  real 
and  personal  property  described  therein. 
(Ruiz  v.  Dow,  113  Cal.  490.) 

21.  Where  the  deed  of  gift  from  the  hus- 
band to  the  wife,  conveyed  to  her  certain 
real  property  described,  and  all  of  his  per- 
sonal property  of  every  description,  "includ- 
ing chattels,  stocks,  money,  notes,  bonds, 
mortgages,  and  other  evidence  of  indebted- 
ness," the  delivery  of  the  deed  to  a  third 
party  with  Intent  to  vest  title  in  the  wife, 
passed  to  the  wife  the  title  to  each  note 
then  payable  to  the  husband,  and  relin- 
quished all  right  or  control  over  the  same 
by  the  husband,  and  the  wife  is  entitled  to 
a  payment  thereafter  made  to  the  husband 
upon  the  note,  though  such  payment  was 
deposited  by  the  husband  in  bank  in  his 
own  name  prior  to  his  death,  and  his  ad- 
ministrator cannot  recover  the  same,  as 
against  her.    (Ruiz  v.  Dow,  113  Gal.  490.) 

Delivery  of  deed  to  third  person.  See 
ante,  1,  3. 

22.  A  constructive  delivery  is  limited  to 
such  property  as  is  not  capable  of  actual 
transfer  or  immediate  delivery.  A  delivery 
of  the  key  to  a  receptacle,  which  is  itself 
present  and  capable  of  delivery,  will  not  of 
Itself  constitute  delivery  of  its  contents;  and 
the  delivery  of  the  key  of  a  locked  secre- 
tary which  remained  in  the  possession  of 
the  deceased  until  her  death  Is  not  the  de- 
livery of  indorsed  notes  and  certificates  of 
stock  placed  in  a  locked  tin  box  inside  of 
such  secretary.  (Knight  v.  Tripp,  121  Cal. 
074.) 

23.  The  deceased  having  evidently  in- 
tended to  dispose  of  her  entire  estate  under 
the  assignment  made,  and  that  the  assignee 
should  make  the  payments  directed  on  con- 
dition of  his  receiving  the  whole  estate, 
upon  his  failure  to  receive  the  principal 
portion  of  it  for  want  of  delivery  during 
her  lifetime,  the  entire  purpose  of  the  de- 
ceased must  fail.  Unless  the  gift  can  be 
maintained  as  a  whole,  the  failure  of  the 
principal  part  entirely  defeats  it.  (Knight 
v.  Tripp,  121  Cal.  674.) 

IV.  Revocation;      Re  transfer;     Action     for 

Property. 

Gift  causa  mortis  is  revoked  by  recovery. 
See  ante,  5. 

Gift  by  husband  to  wife  in  view  of  death 
becomes  ineffective  on  his  recovery.  See 
Husband  and  Wife,  26. 

24.  Prior  to  the  actual  delivery  of  the 
deed,  the  grantor  may  change  the  character 
of  the  delivery  originally  contemplated,  and 
has  the  right  to  destroy  and  nullify  the  in- 
strument itself;  and  written  instructions 
contained  in  the  instrument  in  reference  to 
the  disposition  of  the  deed  are  not  conclu- 
sive evidence  of  the  grantor's  intention,  such 


as  to  preclude  parol  evidence  of  his  decla- 
rations as  to  his  intention.  (Ruiz  v.  Dow, 
113  Cal.  490.) 

25.  A  complaint  showing  that  the  plain- 
tiff, in  expectation  of  Immediate  death,  as- 
signed to  the  defendant,  who  was  his  trusted 
sister,  certain  savings  bank  deposits,  and 
further  executed  and  acknowledged  a  deed 
of  certain  real  estate  to  the  defendant,  which 
was  never  delivered;  that  the  assignment 
and  deed  were  made  with  the  understand- 
ing that,  after  plaintiff's  death,  the  property 
should  be  disposed  of  by  the  defendant  ac- 
cording to  certain  instructions  given  by  the 
plaintiff;  that  there  was  no  consideration 
for  the  transfer;  that  the  defendant,  with- 
out authority  or  knowledge  of  the  plaintiff, 
obtained  possession  of  the  deed,  and  re- 
corded it;  and  that,  upon  the  recovery  of 
the  plaintiff,  defendant  refused  to  retrans- 
f  er  the  real  or  personal  property  to  plaintiff 
upon  demand  therefor,  and  claimed  to  own 
the  entire  property,  states  a  cause  of  action 
to  enforce  a  trust,  both  as  to  the  real  and 
as  to  the  personal  property.  (Kyle  v.  Craig, 
125  Cal.  107.) 

2a  The  complaint  is  not  demurrable  for 
ambiguity  in  failure  to  set  out  the  Instruc- 
tions which  were  given  in  view  of  death, 
to  be  carried  out  after  the  death  of  the 
plaintiff.  The  instructions  were  wholly  Im- 
material, in  view  of  the  fact  that  the  plain- 
tiff did  not  die,  but  lived  to  reclaim  the 
property.    (Kyle  v.  Craig,  125  Cal.  107.) 

27.  Where  an  uncle  contracted  with  the 
mother  of  his  niece  to  provide  /or  her  as  his 
own  child,  and,  in  part  performance  of  his 
promise,  purchased  certain  real  estate,  the 
possession  of  which  he  delivered  to  the 
daughter,  as  a  parol  gift,  retaining  the  legal 
title  in  his  own  name,  and  the  niece  cared 
for  him  as  a  daughter  until  his  death,  she 
mav,  after  his  death,  sustain  an  action 
against  his  administratrix  and  heirs  at  law 
to  have  it  adjudged  that  she  is  the  owner 
of  the  land  given  to  her  by  the  deceased. 
(Owens  v.  McNally,  124  Cal.  29.) 

Community  property,  gifts  of,  and  actions 
to  recover.    See  Husband  and  Wife,  II,  3. 

Insolvency  of  debtor  at  time  of  gift  is  a 
circumstance  tending  to  show  fraud.  See 
Fraudulent  Conveyances,  7. 

Evidence  shows  fraudulent  intent,  when. 
See  Bankruptcy  and  Insolvency,  7. 

Subsequent  Insolvency,  admissibility  of, 
to  show  fraud.  See  Bankruptcy  and  Insol- 
vency, 6. 

'      GLENN  COUNTY. 

Apportionment  of  taxes  on  division  of 
Glenn  from  Colusa.    See  Counties,  9-11. 

GOLD  COIN. 

Provision  for  payment  of  bonds  in.  See 
Bonds,  1. 

GOOD  FAITH. 

See  Bona  Fide  Purchasers. 

Findings  as  to.  See  Fraudulent  Convey- 
ances, III,  3. 

Is  a  question  of  fact.  See  Marriage  and 
Divorce. 


GOODS— GROWING  CHOPS. 
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GOODS. 
Carriers  of.    See  Common  Carriers,  I. 

GOODWILL. 

Vendor  of  stock  in  trading  corporation  baa 
no  vendible  interest  in  goodwill.  See  Re- 
straint of  Trade,  4. 

Sale  of,  restraint  of  trade.  See  Restraint 
of  Trade,  1. 

Construction  of  copartnership  articles  re- 
lating to  right  of  survivor  to  goodwill.  8ee 
Partnership,  42  et  seq. 

Right  of  surviving  partner  to.  See  Part- 
nership, 42  et  seq. 

GOVERNOR. 

May  fill  vacancy  in  office  of  lieutenant 
governor.    See  Lieutenant  Governor. 

Authority  of  governor  to  offer  reward. 
See  Rewards,  1,  3. 

May  fill  vacancies  where  no  mode  of  fill- 
ing provided.  See  Harbor  Commissioners, 
1L 

Appointment  and  confirmation  does  not 
create  employment  of  agent  by  state,  when. 
See  Offices  and  Officers,  1. 

GRADING. 
Streets,  grading  of.    See  Streets,  VIII. 

GRAND  JURY. 
See  Jury  and  Jurors,  XI. 

GRAND  LARCENY. 
See  Criminal  Law,  XI,  21,  a. 

GRANTS. 
See  Mexican  Lands. 

Condition  not  expressed  cannot  be  at- 
tached.   See  Wharves,  4. 

Of  overflowed  lands.  See  Swamp  and 
Overflowed  Lands,  I. 

Swamp  lands,  grant  of,  to  state.  See 
Swamp  and  Overflowed  Lands,  1,  2. 

School  lands,  grant  of,  to  state.  See  Pub- 
lic Lands,  I. 

Railroads,  grants  to.    See  Railroads,  IV. 

Franchise  to  maintain  wharf,  conditions. 
See  Wharves,  6. 

Construction  of.    See  Wharves,  4. 

To  be  construed  most  favorably  to  state. 
See  Oakland,  3. 

State,  construction  of.    See  Boundaries,  1. 

Grant  by  state  of  waterfront  to  Oakland. 
See  Oakland. 

Use  of  street,  grant  of,  to  street  railroad. 
See  Railroads,  II. 

Forfeiture  of,  pleading.    See  Forfeiture. 

GREAT  REGISTER. 

Resort  may  be  had  to,  to  show  whether  a 
person  of  a  certain  name  lived  in  city.  See 
Criminal  Law,  330. 

Cancellation  of.    See  Elections,  17. 


GROWING  CROPS. 

Agreement  to  ship  and  market  grapes, 
rights  and  liabilities  under.  See  Agency, 
III,  3. 

Agreements  relating  to  crop  raised  on 
leased  land.    See  Landlord  and  Tenant,  VI. 

Chattel  mortgage  on,  form  and  validity 
of.    See  Mortgages,  185  et  seq. 

Pledgee  of  chattel  mortgage  covering, 
may  maintain  replevin  for,  when.  See  Mort- 
gages, 213. 

Cropping  contracts.    See  Croppers. 

Enjoining  removal  of,  necessity  of  show- 
ing insolvency.    See  Injunctions,  4. 

Mortgage  creates  no  lien  on  growing 
crops.    See  Receivers,  13. 

Mortgagee,  right  of,  to  growing  crops. 
See  Mortgages,  23. 

Mortgage  of,  crop  to  be  planted.  See 
Mortgages,  191  et  seq. 

Mortgage  of,  appointment  of  receiver  on 
foreclosure.    See  Mortgages,  XIX,  7. 

Receiver  taking  possession  of,  allowances 
to.    See  Receivers,  22. 

Right  to  growing  crops  on  mortgage.  See 
Mortgages,  XVIII,  6. 

Sales  of,  delivery.    See  Sales,  I,  2. 

1.  The  owner  of  land  in  possession  there- 
of subject  to  a  mortgage  is  entitled  of  right 
to  crops  grown  thereon  prior  to  foreclosure 
of  the  mortgage;  and  he  may  transfer  title 
thereto  as  against  the  mortgagee  of  the 
land,  who  has  no  right  to  the  possession  of 
the  land,  nor  any  lien  upon  or  right  to  crops 
not  growing  thereon  when  title  passes  after 
foreclosure  and  sale.  (Bank  of  Woodland 
v.  Heron,  120  Cal.  614.) 

2.  An  assignee  of  the  owner  of  the  crop 
who  took  title  prior  to  the  taking  possession 
thereof  by  a  receiver  appointed  ex  parte  in 
a  suit  for  foreclosure  of  the  mortgage,  with- 
out knowledge  of  such  ex  parte  appoint- 
ment, is  entitled  to  an  order  directing  the 
receiver  to  deliver  the  crops  to  him,  rather 
than  to  the  mortgagee  plaintiff  in  the  fore- 
closure suit.  (Bank  of  Woodland  v.  Heron, 
120  Cal.  614.) 

3.  The  circumstance  that  the  assignee  of 
the  crop  was  an  attorney  for  the  owner 
who  made  the  transfer  is  immaterial.  The 
owner  of  the  crop  has  the  right  to  dispose 
of  it  to  whomsoever,  and  in  whatever  man- 
ner, he  may  please.  (Bank  of  Woodland  v. 
Heron,  120  Cal.  614.) 

4.  A  contract  to  harvest,  thresh,  and  sack 
the  whole  of  a  grain  crop  in  a  thorough  and 
farmer-like  manner,  without  waste  or  un- 
necessary loss,  and  to  use  one  or  more  com- 
bined harvesters  in  good  working  condition, 
is  to  be  construed  in  view  of  the  surround- 
ing facts;  and  where,  in  an  action  to  re- 
cover the  balance  due  on  the  contract,  it 
was  stipulated  that  by  reason  of  all  the 
grain  not  being  harvested  within  forty  days 
after  it  was  fit  for  harvesting,  there  was  a 
loss  through  its  shelling  out  by  wind  and 
other  causes,  and  by  reason  of  weeds  inter- 
fering with  the  harvesting  and  cleaning  of 
the  grain,  to  the  extent  of  eight  hundred 
dollars;  and  further  stipulated  that  if,  as 
matter  of  law,  under  the  contract,  it  was 
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the  duty  of  plaintiff  to  have  provided  suffi- 
cient means  to  have  threshed  all  the  defend- 
ant's grain  without  waste  or  unnecessary 
loss,  then  said  defendant  is  entitled  to  said 
amount    as   damages,    otherwise    not,   the 
plaintiff    contending   that  it  was   only  his 
duty,  under  the    contract,  to  provide    one 
harvester,  and  to  continue  the  work  there- 
with without  cessation,  until  it  was  finished, 
the  stipulation  and  contract  must  be    con- 
strued as  using  the  words    "waste  or   un- 
necessary loss"  in  the  same  sense,  and  the 
contract  is  to  be  construed  as  agreeing  to 
use  one  or  more    combined    harvesters,  as 
the  condition  of  the  grain  should  indicate, 
it  being  known  to  the  parties  that  the  neces- 
sity for  a  quick  and  early  harvest  must  de- 
pend greatly  on  the  season,  and  as  would  be 
necessary  that  it  might  be  done  in  a  good 
and  farmer-like  manner,  and  without  waste 
and  unnecessary  loss;  and,  under  the  con- 
tract and  stipulation,  the  defendant  is  en- 
titled to  recoup  the  agreed  amount  of  dam- 
age, with  interest.    (Turner  v.  Kearney,  116 
Gal.  62.) 

5.  The  clause  of  the  contract  in  regard  to 
the  use  of  one  or  more  combined  harvesters 
must  be  construed  so  as  to  effectuate  the 
general  intent  manifest  in  the  contract,  and 
must  receive  a  reasonable  construction,  and 
not  one  which  seems  unreasonable,  or 
which  makes  the  contract  such  as  no  farmer 
in  his  senses  would  have  deliberately  made. 
(Turner  v.  Kearney,  116  Cal.  62.) 

6.  The  breach  of  a  written  contract    for 
the  sale  of  a  growing  crop  of  raisin  grapes, 
to  be  gathered  and    cured  by  the    vendor, 
and  paid  for  by  the  purchaser  on  delivery, 
cannot  be  excused  by  mere  breach  of  a  con- 
temporaneous oral  promise  of  the  agent  of 
the  vendor  that  an  advance  should  be  made 
on  the  price  of  a  specified  sum,  to  enable 
the  vendor  to  pick  and  cure  the  grapes,  pro- 
vided   such    promise  was    honestly    made; 
but,  if  the  oral  promise  was  made  without 
any  intention  of  performing  it,  and  for  the 
purpose  of   securing  the  execution   of    the 
written    agreement    by   the   vendor,    it   is 
fraudulent,  and  entitles  the  vendor  to  avoid 
the  contract.    (Langley    v.  Rodriguez,    122 
Cal.  580.)  . 

7.  The  payment  of  the  promised  advance, 
to  enable  the  vendor  to  gather  and  cure 
the  raisin  crop,  if  fraudulently  promised, 
was  a  condition  precedent  to  the  duty  of 
the  vendor  to  deliver  the  cured  crop;  and 
it  Is  not  necessary  for  tbe  vendor,  in  such 
case,  to  prove  that  he  was  damaged  by  fail- 
ure to  receive  the  expected  advance.  (Lang- 
ley  v.  Rodriguez,  122  Cal.  580.) 

GROWING  TREES. 

Shade  trees,  removal   of.      See   Supervis- 
ors, II,  3. 

GUARANTY. 

I.  What   Constitutes:     Construction    and 

Validity  of;  Notice  of  Acceptance. 
II.  Execution  of  Contract. 
III.  Consideration  for. 


IV.  Liability  on. 
V.  Actions  on;  Pleadings  in. 
VI.  Security  Given  to  Guarantor. 


Of  bills  or  notes.    See    Bills  and   Notes, 

II. 

Contract  to  construct  cement  bulkhead 
with  guaranty.    See  Contracts,  VIII,  4. 

Parol  evidence  is  inadmissible  to  vary 
contract  of.    See  Bills  and  Notes,  5. 

Construction  of.    See  Contracts,  61. 

Failure  of  work  to  hold  out  because  of 
conduct  of  party  guaranteed.  See  Con- 
tracts, 61. 


I.  What  Constitutes;  Construction  and  Va- 
lidity of;  Notice  of  Acceptance. 

Effect  of  statute  of  frauds  on.    See  Stat- 
ute of  Frauds,  3  et  seq. 

1.  A  written  instrument  requesting  a 
bank  to  give  continued  credit  to  a  third 
party  in  a  specified  amount  and  continually 
guaranteeing  the  payment  of  the  original 
and  future  credits,  and  the  continuance  or 
renewal  of  liability  therefor,  to  the  extent 
of  such  specified  amount,  in  proportionate 
sums  by  the  subscribers,  is  both  a  letter  of 
credit  within  sections  2858  and  2865  of  the 
Civil  Code,  and  an  absolute  guaranty  within 
section  2795  of  that  code;  and  the  subscrib- 
ers are  not  entitled  to  notice  of  the  credits 
and  liabilities  thereafter  given  or  incurred, 
nor  to  notice  of  the  acceptance  of  the  guar- 
anty. (London  etc.  Bank,  Limited,  v.  Par- 
rott,  125  Cal.  472.) 

2.  The  general  provisions  of  section  1565 
of  the  Civil  Code,  in  the  title  on  contracts, 
requiring  the  consent  of  parties  to  a  con- 
tract to  be  "communicated  by  each  to  the 
other,"  have  no  application  to  the  special 
contract  of  absolute  guaranty  to  another 
person  of  the  debt  or  default  of  a  third  per- 
son, provided  for  in  the  separate  title  upon 
guaranty;  but  the  conflicting  provision  of 
section  2975  in  the  latter  title,  dispensing 
with  notice  of  the  acceptance  of  an  absolute 
guaranty,  must  control  upon  that  subject. 
(London  etc.  S.  F.  Bank,  Limited,  v.  Parrott, 
125  Cal.  472.) 

3.  The  language  used  by  the  guarantor  is 
to  receive  a  fair  and  reasonable  interpreta- 
tion to  effect  the  objects  and  purpose  of  the 
guaranty;  and  if  it  is  fairly  susceptible  of 
two  interpretations,  either  of  which  is  with- 
in the  spirit  of  the  guaranty,  the  guarantor 
cannot  say  the  guarantee  was  not  justified 
in  acting  upon  either,  or  that  he  should  have 
acted  upon  one  rather  than  the  other.  (Lon- 
don etc.  Bank,  Limited,  v.  Parrott,  125  Cal. 

472.) 

4.  The  rule  that  a  guarantor  Is  entitled  to 
stand  upon  the  strict  terms  of  his  contract, 
imports  merely  that  his  liability  is  not  to 
be  extended  by  implication  beyond  its  terms 
as  ascertained  by  the  same  rules  of  con- 
struction which  apply  to  other  written  in- 
struments. (London  etc.  Bank,  Limited,  v. 
Parrott,  125  Cal.  472.) 

5.  A  guarantor  is  never  implicated  beyond 
the  strict  terms  of  his  contract;  and  a  guar- 
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anty  which  by  Its  terms  purports  to  secure 
the  payment  of  a  penalty  of  one  thousand 
dollars  which  by  the  lease  was  fixed  as  li- 
quidated damages,  in  case  the  lessee  should 
be  evicted  from  the  premises  for  nonpay- 
ment of  rent,  or  should  voluntarily  vacate 
the  same,  is  void  on  account  of  the  invalid- 
ity of  the  penalty,  and  cannot  subject  the 
guarantor  to  any  liability  for  rent,  or  for 
any  actual  damage  for  which  the  lessee  is 
liable,  without  covenant  or  guaranty.  (Jack 
v.  Sinsheimer,  125  Gal.  563.) 

Mortgage  given  ~  to  secure  guarantor 
against  liability  from  void  penalty,  effect  of. 
See  post,  VI. 

6.  Where,  by  the  terms  of  a  contract  for 
the  construction  of  a  ditch,  the  contractor 
was  entitled  to  his  money  when  a  cut  was 
made  sufficient  in  capacity  and  grade  to 
carry  all  the  waters  of  a  creek,  and  he  was 
required  to  guarantee  that  all  the  waters 
of  the  creek  should  run  through  the  cut  for 
two  years  from  the  completion  of  the  work, 
such  guaranty  is  In  the  nature  of  a  war- 
ranty, for  which  the  owners  of  the  ditch 
took  the  responsibility  of  the  contractor,  and 
he  is  not  required  to  wait  for  the  two  years, 
and  then  show  that  the  ditch  had  carried 
all  the  water  at  all  times,  to  enable  him  to 
recover.    (Gilliam  v.  Brown,  116  Cal.  454.) 

7.  Where  the  defendants  undertook  not 
only  to  make  a  plant  according  to  certain 
specifications,  but  also  guaranteed  that  it 
would  do  certain  work,  that  was  a  war- 
ranty of  the  scheme  as  well  as  an  undertak- 
ing to  do  good  work  in  furnishing  a  plant 
in  accordance  with  the  scheme,  and  it  is  no 
defense  to  an  action  for  damages  for  de- 
fective materials  that  an  efficient  plant  could 
not  be  constructed  under  the  specifications, 
especially  where  the  evidence  shows  that 
the  work  was  not  done  in  accordance  with 
the  contract,  and  was  thoroughly  defective. 
(Bryson  v.  McCone,  121  Cal.  153.) 

Guaranty  appended  to  original  contract, 
effect  of.    See  post,  11,  12. 


II.  Execution  of  Contract. 

8.  The  insertion  of  one  only  of  the  names 
signed  to  a  guaranty,  in  the  body  of  the 
guaranty,  does  not  make  the  person  so 
named  the  sole  guarantor,  where  it  appears 
that  another  person  also  executed  it,  not  as 
a  witness,  but  as  one  who  made  and  sub- 
scribed the  guaranty.  (Bagley  v.  Cohen, 
121  Cal.  604.) 

Guaranty  appended  to  original  contract, 
effect  of.    See  post,  11,  12. 


III.  Consideration  for. 

Guaranty  appended  to  original  contract, 
effect  of.    See  post,  11,  12. 

Indemnified  guarantor  liable,  notwith- 
standing alteration  of  contract.  See  post, 
26. 

9.  A  guaranty  of  a  note  made  prior  to  its 
delivery,  though  written  subsequently  to  its 
date,  has  the  same  consideration  as  the  note. 
No  obligation    or   liability    is    Incurred    by 


any  party  to  a  note  until   it  is  delivered. 
(Kennedy  &  Shaw  L.  Co.  v.  S.  S.  Construc- 
tion Co.,  128  Cal.  584.) 


IV.  Liability  on. 

Guarantor  never  implicated  beyond  strict 
terms  of  contract    See  ante,  4,  5. 

Guaranty  is  a  guaranty  of  efficiency  of 
plan,  when.    See  ante,  7. 

Guaranty  of  void  penalty,  liability  on. 
See  ante,  5. 

10.  One  who  is  a  mere  surety,  as  distin- 
guished from  a  guarantor,  has  the  right  to 
demand  that  the  creditor  shall  first  apply 
the  property  of  the  principal  debtor  to  the 
discharge  of  the  debt;  but  the  creditor  has 
the  right  to  sue  a  guarantor,  upon  default 
of  the  principal  debtor,  without  proceeding 
first  to  realize  upon  other' securities,  or  to 
foreclose  a  mortgage  given  by  such  debtor. 
(Adams  v.  Wallace,  119  Cal.  67.) 

11.  A  guaranty  appended  to  a  contract 
before  its  delivery,  to  the  effect  that  the 
contract  shall  be  performed  according  to 
its  conditions,  is  part  of  the  same  transaction 
with  the  contract,  and  the  two  instruments 
make  but  a  single  contract  on  the  part  of 
the  guarantors,  and  is  an  original  undertak- 
ing by  them.  (Bagley  v.  Cohen,  121  Cal. 
604.) 

12.  The  liability  of  the  guarantor  upon 
such  original  undertaking  is  commensurate 
with  that  of  the  principal  contractor,  and  is 
absolute,  when  he  becomes  absolutely  liable 
for  breach  of  the  principal  contract.  (Bag- 
ley  v.  Cohen,  121  Cal.  604.) 

13.  A  guarantor  for  the  payment  of  drafts 
.drawn  to  cover  shipments  of  fruit  to  be 
made  in  cars  which  are  specially  designated 
in  the  contract  of  guaranty  is  not  liable  for 
the  payment  of  drafts  which  show  on  their 
face  that  they  were  drawn  to  cover  ship- 
ments made  in  different  cars.  (Graham  v. 
Farmers'  etc.  Bank  of  Los  Angeles,  116  Cal. 
463.) 

14.  A  guarantor  is  released  from  liability 
by  any  material  alteration  of  the  terms  of 
the  contract,  the  performance  of  which  was 
guaranteed  by  him,  if  made  without  his  con- 
sent, whether  such  alteration  has  the  effect 
to  increase  or  decrease  the  liability  of  the 
person  whose  performance  of  the  terms  of 
the  original  contract  was  guaranteed.  (Dris- 
coll  v.  Winters,  122  Cal.  65.) 

15.  The  modification  of  a  contract  for 
the  purchase  of  a  specified  quantity  of  milk 
daily,  the  performance  of  which  by  the 
purchaser  was  guaranteed  by  a  third  party, 
so  as  to  reduce  the  quantity  purchased  each 
day,  releases  the  guarantor.  If  made  without 
his  consent.  (Driscoll  v.  Winters,  122  Cal. 
65.) 

16.  Under  a  note  payable  out  of  the  profits 
of  a  business,  the  payment  of  which  is  orig- 
inally guaranteed  in  accordance  with  its  con- 
ditions, the  liability  both  of  the  maker  and 
of  the  guarantors  becomes  fixed  and  abso- 
lute, when  the  maker  voluntarily  puts  it  out 
of  his  power  to  make  any  profit  out  of  the 
business,  or  to  fulfill  the  contract  according 
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to  Its  terms,  by  a  sale  and  conveyance  of  the 
business.    (Bagley  v.  Cohen,  121  Cai.  604.) 

17.  The  acceptance  by  the  bank  of  a  note 
for  the  amount  of  an  existing  credit  guaran- 
teed, which  did  not  pay  the  debt,  or  alter 
the  relation  of  debtor  and  creditor,  or  ex- 
tend the  time  of  payment,  but  was  payable 
immediately  when  executed,  and  was  within 
the  terms  of  the  guaranty  which,  fairly  in- 
terpreted, were  broad  enough  to  embrace 
any  form  of  credit,  or  future  liability,  or 
continuance  or  renewal  of  liability  from  the 
debtor  to  the  bank,  did  not  operate  to  dis- 
charge the  guarantors.  (London  etc.  Bank, 
Limited,  v.  Parrott,  125  Oal.  472.) 

18.  An  agreed  case  stating  that  after  the 
date  of  the  execution  of  the  note  and  the 
crediting  of  the  amount  thereof  against  the 
overdraft,  all  deposits  made  by  its  maker 
were  applied  to  the  payment  of  checks 
drawn  thereupon,  but  that,  after  that  date, 
"no  further  credit"  was  asked  or  given,  is 
to  be  construed  as  meaning  that  no  addi- 
tional credit  for  overdrafts  was  asked  or 
given,  and  not  as  importing  that  the  liability 
for  credit  previously  given  ceased  from  that 
date.  (London  etc.  Bank,  Limited,  v.  Par- 
rott, 125  Cal.  472.) 

19.  The  permission  of  the  bank  to  the 
maker  of  the  note  to  draw  checks  against 
deposits  subsequently  made,  which  were  not 
directed  to  be  applied  as  payment  upon  the 
note,  did  not  affect  the  liability  of  the  guar- 
antors for  the  amount  of  the  credit  evi- 
denced by  the  note.  (London  etc.  Bank,  Lim- 
ited, v.  Parrott,  125  Cal.  472.) 

20.  Where  the  guarantors  were  stockhold- 
ers in  a  corporation  whose  indebtedness  to 
the  bank  to  a  specified  amount  was  guaran- 
teed by  them,  and  they  did  not  in  the  guar- 
anty limit  their  liability  as  stockholders  of 
the  corporation,  the  bank  may  not  only  re- 
cover against  them  upon  the  guaranty,  but 
also  upon  their  liability  as  stockholders  for 
their  proportionate  share  of  the  debt  of  the 
corporation  to  the  bank,  not  exceeding  in  all 
the  amount  of  the  corporate  liability.  (Lon- 
don etc.  Bank,  Limited,  v.  Parrott,  125  Cal. 
472.) 

V.  Actions  on;  Pleadings  on. 

Factor,  guaranty  by,  breach  of  and  action 
for.    See  Factors. 

Breach  of;  damages.    See  Factors. 

Guaranty  of  plan,  it  is  no  defense  that  ef- 
ficient plant  could  not  have  been  constructed 
under  specifications.    See  ante,  7. 

21.  There  is  no  privity,  or  mutuality,  or 
joint  liability  between  the  principal  debtor 
and  his  guarantor.  (Adams  v.  Wallace,  119 
Cal.  67.) 

22.  A  cross-complaint  does  not  state  an  ex- 
isting cause  of  action  upon  the  guaranty  of  a 
supply  of  water  from  another  source,  in 
case  a  supply  granted  from  the  artesian 
wells  should  prove  insufficient,  where  it 
shows  an  existing  right  to  the  artesian  water 
granted  as  against  the  plaintiff,  and  that  it 
has  been  in  the  enjoyment  and  use  thereof 
from  the  date  of  the  grant,  and  does  not  al- 
lege that  any  contingency  had  arisen  which 
would  entitle  the  cross-complainants  to  de- 


mand a  supply  from  another  source.    (Lewis 
v.  Fox,  122  CaL  244.) 

23.  The  allegation  of  the  mere  pendency 
of  foreclosure  proceedings  upon  a  mortgage 
executed  prior  to  the  grant  of  artesian  water 
to  the  cross-complainants,  supposing  that  a 
sale  thereunder  would  constitute  such  a  con- 
tingency as  would  entitle  them  to  a  supply 
from  another  source,  does  not  show  such  a 
contingency,  or  show  any  cause  of  failure 
to  obtain  the  artesian  water  granted,  at  the 
time  of  the  filing  of  the  cross-complaint. 
(Lewis  v.  Fox,  122  Cal.  244.) 

VI.  Security  Given  to  Guarantor. 

24.  A  mortgage  made  by  the  lessee  to  se- 
cure the  guarantor  against  all  costs,  damages 
and  expenses  accruing  to  the  mortgagee  by 
reason  of  the  guaranty  of  a  void  penalty 
contained  in  a  lease,  Is  void,  and  no  defense 
to  an  action  to  quiet  title  by  the  successor 
in  interest  of  the  mortgagor.  (Jack  v.  Sins- 
helmer,  125  Cal.  563.) 

25.  An  answer  by  such  mortgagee  in  the 
action  to  quiet  title,  which  does  not  aver  that 
by  reason  of  the  eviction  of  the  lessee  the 
lessor  suffered  any  damage,  and  which  does 
not  show  that  the  lessee  was  evicted  or  vol- 
untarily vacated  the  premises,  during  the 
term  of  the  lease,  is  to  be  construed  most 
strongly  against  the  pleader,  and  does  not 
disclose  any  liability  of  the  guarantor,  within 
the  terms  of  his  contract,  or  show  that  the 
mortgage  of  the  lessee  to  the  guarantor  con- 
stitutes any  lien  upon  the  mortgaged  prem- 
ises.   (Jack  v.  Sinsheimer,  125  Cal.  563.) 

26.  A  guarantor  who  has  been  indemni- 
fied by  the  principal,  is  liable  to  the  creditors 
guaranteed  to  the  extent  of  the  Indemnity, 
notwithstanding  the  creditors  may  have  mod- 
ified the  contract,  or  released  the  principal, 
without  the  consent  of  the  guarantor;  and 
treating  defendants  as  guarantors  of  the 
debt  of  the  third  party  to  the  plaintiffs  to 
the  extent  of  one  thousand  dollars,  the  fact 
that  plaintiffs  made  a  composition  agree- 
ment with  such  third  party,  in  view  of  his 
insolvency,  to  release  him  from  personal  lia- 
bility to  them  upon  the  payment  by  him  of 
thirty-five  cents  on  the  dollar  of  his  indebt- 
edness, cannot  affect  the  liability  of  defend- 
ants to  plaintiffs  under  the  defendants' 
agreement  to  pay  to  plaintiffs  one  thousand 
dollars  from  the  proceeds  of  the  note,  de- 
fendants not  only  having  received  and  dis- 
counted such  note  as  collateral,  but  having 
also  received  full  payment  thereof  at  ma- 
turity.   (Ehrman  v.  Rosenthal,  117  Cal.  491.) 
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Guardians  ad  litem.  See  Guardians  ad 
litem. 

Appeal  may  be  taken  by  incompetent  in- 
stead of  guardian,  when.    See  Appeals,  47. 

Appeal,  whether  to  be  taken  in  name  of 
guardian  or  infant    See  Appeals,  46. 

Order  appointing  guardian  is  appealable. 
See  Appeals,  45. 

I.  Appointment  of  Guardians. 

Incompetent  partner,  guardian  for.  See 
Partnership,  VI. 

Order  appointing  guardian  presumed 
9  rightly  made.    See  Partnership,  28. 

Court  cannot  appoint  guardian  for  chil- 
dren not  within  territorial  jurisdiction.  See 
Marriage  and  Divorce,  30. 

1.  The  jurisdiction  to  appoint  a  guardian 
for  infants,  under  the  American  system,  is 
entirely  local,  and  the  superior  court  has  no 
jurisdiction  to  appoint  a  guardian  for  in- 
fants who  are  .absent  from  the  state,  and  the 
fact  that  their  domicile  is  in  the  state  is  im- 
material, and  is  no  test  of  jurisdiction  to  ap- 
point a  guardian  for  them.  (De  La  Mon- 
tanya  v.  De  La  Montanya,  112  GaL  131.) 

2.  Upon  the  appointment  of  the  guardian 
of  the  estate  of  a  minor,  the  court  has  dis- 
cretion to  determine  the  kind  and  character 
of  the  notice  to  be  given  to  the  relatives  of 
the  minor  residing  in  the  county,  and  may 
order  such  notice  to  be  given  by  posting, 
without  requiring  personal  service  of  cita- 
tion upon  them.  (Asher  v.  Yorba,  125  Gal. 
513.) 

3.  The  fact  that  the  affidavit  of  the  post- 
ing of  the  notices  required  to  be  given  of 
the  hearing  for  the  appointment  of  a  guar- 
dian did  not  show  when  the  notices  were 
posted,  in  the  absence  of  proof  that  the  post- 
ing was  not  performed  as  required,  will  not 
sustain  a  collateral  attack  upon  a  judgment 
decreeing  a  sale  of  the  ward's  estate. 
(Asher  v.  Yorba,  125  Cal.  513.) 

4.  The  posting  of  the  notice  is  presumed 
to  have  been  done  at  the  proper  time  and  in 
the  proper  manner;  and  the  order  of  sale  is 
presumed  to  be  valid.  The  absence  of  evi- 
dence of  the  jurisdictional  facts  may  be 
taken  as  evidence  of  their  existence;  and 
the  burden  of  proof  is  upon  the  one  assail- 
ing their  existence  to  show  the  contrary. 
(Asher  v.  Yorba,  125  Cal.  513.) 

5.  If  the  one  who  applies  to  be  appointed 
guardian  of  the  minor's  estate  has  the  cus- 
tody of  the  person  of  the  minor,  no  notice  is 
required  to  be  given  to  him.  (Asher  v. 
Yorba,  125  Cal.  513.) 

II.  Custody  of  Property  and  Investments; 
Depositaries  of  Ward's  Funds;  Rights 
and  Liabilities. 

Investments  made  without  order  of  court. 
See  post,  24. 

6.  A  general  guardian  of  the  estate  of  a 
minor,  equally  with  an  administrator  or  ex- 
ecutor of  the  estate  of  a  deceased  person,  is 
entitled  to  the  exclusive  possession,  with  the 
general  care  and  management,  of  the  estate 
committed  to  his  trust,  which  cannot  be  lim- 


ited by  any  order  of  the  court  as  to  its  cus- 
tody; and  where  a  savings  bank  deposit, 
made  by  an  executor,  is  transferred  upon 
distribution  to  the  guardian  of  a  minor  heir, 
the  superior  court  has  no  jurisdiction  to 
make  an  order  requiring  the  fund  to  remain 
on  deposit  in  such  bank,  and  that  it  be  paid 
out  only  as  authorized  by  the  court,  and 
such  order  will  be  annulled  upon  certiorari. 
(De  Greayer  v.  Superior  Court,  117  Cal.  640.) 

7.  An  order  directing  funds  in  a  savings 
bank  to  remain  there  for  safekeeping,  in 
pursuance  of  a  rule  of  the  court  providing 
for  the  safekeeping  of  the  moneys  of  estates 
generally,  and  not  referring  to  the  subject 
of  investment  of  the  funds,  cannot  be  con- 
strued as  intended  as  a  direction  for  the  in- 
vestment of  the  funds,  under  section  1792  of 
the  Code  of  Civil  Procedure;  nor  can  the 
court,  for  the  purpose  of  investment  under 
that  section,  deprive  the  guardian  of  the  cus- 
tody and  control  of  the  fund,  qr  of  fhe  secu- 
rities representing  it.  (De  Greayer  v.  Supe- 
rior Court,  117  Cal.  640.) 

8.  Where  a  guardian  invests  the  funds  of 
his  wards  in  a  note  and  mortgage  taken  In 
his  individual  name,  he  will  be  held  liable 
for  any  resulting  loss  upon  rendering  an  ac- 
count of  his  guardianship,  without  regard  to 
any  question  of  good  faith  or  honest  inten- 
tion on  his  part.  (Guardianship  of  Bane,  120 
Cal.  533.) 

9.  A  guardian,  by  securing  the  consent  of 
the  court,  may  invest  the  ward's  estate  with- 
out risk  to  himself;  but  where  he  fails  to  do 
so,  and  assumes  to  act  upon  his  own  respon- 
sibility, he  is  held  to  a  strict  accountability; 
and  where  loans  are  made  without  the  ad- 
vice and  consent  of  the  court  upon  inade- 
quate security,  and  were  not  such  as  a  pru- 
dent business  man  would  have  made,  the 
court  may  properly  reject  such  loans  as  as- 
sets of  the  estate.  (Guardianship  of  Carver, 
118  Cal.  73.) 

10.  One  who  has  received  on  deposit  mon- 
eys belonging  to  minors  from  their  guardian, 
with  whom  he  has  relations  of  personal  trust 
and  confidence,  and  with  knowledge  of  their 
origin  and  character  as  the  trust  funds  of 
the  minors,  is  the  trustee  of  the  minors  in 
relation  thereto,  and  cannot  offset  or  charge 
against  tbem  any  individual  indebtedness  of 
the  guardian  to  him.  (Montgomery  v.  Rauer, 
125  Cal.  227.) 

11.  Where  the  guardian  gave  to  the  depos- 
itary a  receipt  in  full  of  the  moneys  of  the 
wards,  and  a  release  of  all  demands,  the  de- 
positary cannot  rely  upon  them  as  an  estop- 
pel against  the  wards,  in  an  action  by  them 
to  recover  the  moneys  on  deposit  without 
pleading  the  estoppel,  and  where  It  appears 
that  the  settlement  was  not  fair  and  the  sig- 
nature of  the  guardian  was  obtained  through 
mistake,  misrepresentation  and  fraud,  and 
that  fifteen  hundred  dollars  of  the  moneys 
of  the  minors  still  remained  in  the  hands  of 
the  depositary,  it  is  the  right  of  the  wards 
to  go  behind  the  settlement  and  show  the 
facts.    (Montgomery  v.  Rauer,  125  Cal.  227.) 

12.  Such  release  and  receipt  having  been 
improperly  obtained  by  the  depositary  from 
the  guardian,  the  wards   have   an   election 
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either  to  pursue  the  guardian  and  his  sure- 
ties, or  the  person  with  whom  the  settlement 
was  made;  and  this  is  their  right,  Independ- 
ent of  any  statute  requiring  a  guardian  to 
obtain  the  consent  of  the  court  to  such  a  set- 
tlement. (Montgomery  v.  Rauer,  125  Oal. 
227.) 

13.  Where  the  wards  took  upon  themselves 
the  burden  of  proving  the  unfairness  and 
fraudulent  character  of  the  settlement  In- 
duced by  the  depositary,  and  successfully 
carried  it,  it  is  immaterial  whether  the  bur- 
den of  proof  is  properly  upon  them  to  im- 
peach the  settlement,  or  whether  the  duty  of 
showing  the  fairness  of  the  settlement  is 
upon  the  depositary.  (Montgomery  v.  Rauer, 
125  Cal.  227.) 

14.  The  wards  in  an  action  against  the  de- 
positary were  not  bound  to  anticipate  the  de- 
fense of  a  release  and  discharge  by  the  guar- 
dian, or  to  plead  an  avoidance  of  it  in  their 
complaint  on  the  ground  of  fraud.  If  the 
release  and  discharge  had  been  pleaded  in 
bar  of  the  action,  the  plaintiff  could  have 
avoided  it  in  rebuttal  by  proof  of  fraud, 
without  special  averment,  and  may  rebut  It 
by  like  proof,  when  offered  in  evidence  by 
the  defendant,  without  being  pleaded. 
(Montgomery  v.  Rauer,  125  Cal.  227.) 

III.  Appointment  of  Attorney  by  Guardian; 
Sales  by  Guardians. 

15.  A  guardian  cannot  bind  the  ward  or 
the  ward's  property  by  a  contract  of  employ- 
ment of  an  attorney  to  render  legal  services 
on  behalf  of  the  ward,  without  an  order  of 
the  court  having  jurisdiction  of  the  estate. 
(Morse  v.  Hinckley,  124  Cal.  154.) 

16.  A  petition  for  an  order  of  sale  of  the 
real  estate  of  a  minor  need  not  show  how 
much  of  his  personal  estate  remains  undis- 
posed of.  Section  1537  of  the  Code  of  Civil 
Procedure,  requiring  such  statement  in  cases 
of  sales  by  executors  and  administrators,  is 
inapplicable  to  sales  by  guardians,  which  are 
governed,  as  to  the  contents  of  the  petition, 
by  section  1781.  (Estate  of  Hamilton,  120 
Oal.  421.) 

17.  Under  section  1783  of  the  Code  of  Civil 
Procedure,  the  order  to  show  cause  why  an 
order  of  sale  of  a  minor's  real  estate  should 
not  be  granted  need  only  be  published  for 
three  weeks.  Sections  1537  and  1544,  requir- 
ing a  publication  for  four  weeks,  In  case  of 
sales  by  executors  and  administrators,  are 
not  applicable  to  guardians'  sales.  (Estate 
of  Hamilton,  120  Cal.  421.) 

18.  An  order  directing  a  sale  "for  cash" 
ciently  fixes  the  terms  of  the  sale,  with- 

the  requirements  of  section  1791  of  the 
Code  of  Civil  Procedure.  (Estate  of  Hamil- 
ton, 120  Cal.  421.) 

19.  The  sale  of  the  real  property  of  a 
minor  by  his  guardian  is  governed  by  the 
same  rules  which  govern  sales  of  the  real 
property  of  deceased  persons;  and  when  the 
court  is  satisfied  from  the  evidence  as  to  the 
value  of  the  property,  that  the  amount  bid 
by  the  purchaser,  including  an  increased  bid 
In  court,  is  disproportionate  to  the  value  of 
the  property,  the  court  has  discretion  to  re- 
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fuse  to  confirm  the  sale,  and  to  set  it  aside 
and  order  a  new  sale;  and  its  conclusion 
from  the  evidence  as  to  the  facts  cannot  be 
disturbed  upon  appeal,  upon  the  ground  that 
the  testimony  in  support  thereof  is  Incredi- 
ble.   (Estate  of  Jack,  115  Cal.  203.) 

20.  In  ascertaining  the  real  value  of  the 
land  sold,  It  is  proper  for  the  court  to  be  in- 
formed upon  what  ground  the  estimates  of 
value  made  by  the  witnesses  are  baaed,  and 
it  may  permit  cross-examination  of  real  es- 
tate agents  who  have  given  low  estimates  of 
value,  to  show  that  their  estimates  were 
based  upon  a  forced  sale.  (Estate  of  Jack, 
115  Cal.  203.) 

21.  A  purchaser  at  an  auction  sale  of  a  lot 
of  land  that  was  not  capable  of  being  parti- 
tioned, and  of  which  the  title  to  an  undi- 
vided interest  was  in  a  minor,  which  interest 
was  being  sold  by  his  guardian  under  pro- 
ceedings in  the  matter  of  his  estate,  cannot 
object  to  the  confirmation  of  the  sale  of  such 
interest  merely  because  the  land  was  sold  as 
an  entirety,  when  the  condition  of  the  title 
was  disclosed  by  the  auctioneer  at  the  time 
of  the  sale,  with  the  statement  that  bids  for 
the  land  would  be  considered  as  pro  rata 
bids  for  the  respective  interests  therein,  and 
the  pro  rata  amount  so  received  was  an  ade- 
quate price  for  such  interest.  (Estate  of 
Hamilton,  120  Cal  421.) 

Order  of  sale  is  presumed  valid.  See  ante, 
4. 

Interest  of  child  in  homestead,  guardian 
may  sell.    See  Homesteads,  51. 

Collateral  attack  on  judgment  decreeing 
sale  for  want  of  sufficient  notice.  See  ante. 
3,  4. 

IV.  Accounting  by  and  Allowances  to  Guar- 
dians. 

Embezzlement  by  guardian.  See  Criminal 
Law,  274-276. 

Duty  of  guardian  to  account  on  attain- 
ment to  majority.    See  post,  27. 

Investment  of  funds  in  guardian's  individ- 
ual name,  accounting  by  and  liability  of. 
See  ante,  8. 

22.  In  an  action  by  a  ward  against  the  es- 
tate of  his  deceased  guardian  for  an  account- 
ing of  moneys  belonging  to  him,  which  came 
into  the  possession  of  the  guardian,  the  de- 
fendant is  not  entitled  to  credit  for  the  ex- 
penses incurred  by  the  guardian  in  maintain- 
ing the  ward  during  his  minority,  if  by  her 
will  her  guardian  directs  that  no  charge 
shall  be  made  against  the  ward  for  any  mon- 
eys loaned  him,  or  for  any  expense  she  had 
been  to  on  his  account  during  her  lifetime. 
(Porter  v.  Fillebrown,  119  Cal.  235.) 

23.  Where  the  claim  of  the  ward,  as  pre- 
sented against  the  estate  of  the  guardian,  set 
out  in  detail  all  the  facts  necessary  to  estab- 
lish the  liability  of  the  guardian  for  an  ac- 
counting, and  the  action  thereon,  as  original- 
ly brought,  was  in  form  a  mere  action  at 
law  for  the  amount  received  by  the  guar- 
dian, which  was  less  than  three  hundred  dol- 
lars, it  is  not  error  for  the  court  to  allow  the 
plaintiff  to  amend  his  complaint  so  as  to 
make  it  an  equitable  action  for  an  account- 
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ing  of  the  trust  arising  under  the  guardian- 
ship, and  thus  within  the  jurisdiction  of  the 
superior  court  (Porter  v.  Fillebrown,  119 
Gal.  236.) 

24.  It  is  better  for  a  guardian  to  render 
annual  accounts,  and  to  take  an  order  of 
court  for  Investments  made  for  his  own  pro- 
tection; but  notwithstanding  an  actual  loss 
upon  an  investment,  by  diminution  in  the 
value  of  mortgaged  property,  for  which  in- 
vestment no  order  of  court  was  had,  where 
the  failure  to  render  annual  accounts,  or  to 
obtain  an  order  of  court,  does  not  appear  to 
have  caused  the  loss,  and  upon  rendition  of 
the  final  account  of  the  guardian,  though  de- 
layed after  the  ward's  majority,  the  court 
found  that  the  guardian  had  acted  In  good 
faith  and  with  ordinary  care  and  prudence 
in  all  his  transactions,  the  court  is  justified 
in  turning  over  to  the  ward  the  assets  in  the 
condition  In  which  they  were  at  the  time 
when  the  ward  became  of  age.  In.  the  ab- 
sence of  the  evidence,  it  will  be  .assumed 
upon  appeal  that  such  finding  was*~justifled 

.  by  the  evidence,  and  that  It  covered  an  ex- 
planation of  the  delay  in  the  final  account- 
ing, it  not  appearing  that  such  delay  was 
specifically  objected  to,  or  caused  injury  to 
the  ward.    (Estate  of  Curtis,  121  Cal.  468.) 

25.  In  case  of  loss  to  the  estate,  the  ques- 
tion of  the  gnardian's  liability  therefor  de- 
pends much  upon  the  circumstances  under 
which  the  loss  occurred;  but  a  mere  failure  to 
render  accounts  with  promptness  does  not 
necessarily  Impose  punitive  responsibility 
upon  the  guardian.  (Estate  of  Curtis,  321 
Cal.  46a) 

26.  The  superior  court  acting  In  probate 
for  the  settlement  of  the  estate  of  a  minor, 
proceeds  in  rem,  and  has  only  jurisdiction  to 
settle  the  accounts  of  the  guardian  with  re- 
spect to  the  ward's  estate,  received  by  him 
as  guardian;  and  if,  at  the  time  the  ward 
reaches  his  majority,  there  is  no  such  estate 
left,  the  court  has  no  jurisdiction  to  settle 
the  accounts  of  the  guardian,  and  render 
judgment  against  the  ward,  for  advances 
made  by  the  guardian  after  the  ward  at- 
tained his  majority,  notwithstanding  an 
agreement  between  them  that  the  guardian- 
ship should  continue,  and  that  the  advances 
should  be  made  as  guardian.  (Estate  of  Kin- 
caid,  120  Cal.  203.) 

V.  Attainment    of  Ward    to   Majority   and 
Powers  of  Guardian  after. 

27.  The  authority  of  the  guardian  ceases 
with  the  majority  of  the  ward;  and  It  is  his 
duty  then  to  account  with  the  ward  and  to 
turn  over  to  him  all  assets  and  choses  In  ac- 
tion in  their  then  existing  condition.  (Es- 
tate of  Curtis,  121  Cal.  468.) 

28.  The  guardian  has  no  authority,  after 
the  ward's  majority,  to  proceed  with  the 
foreclosure  of  a  mortgage,  without  the 
ward's  consent,  and  to  bid  in  the  property 
for  the  ward;  and  if  he  does  so,  the  ward 
may  consider  such  bid  as  a  conversion  of 
the  mortgage,  and  may  hold  the  guardian 
liable  for  the  amount  of  the  bid  with  in- 
terest, at  the  then  cash  value  of  the  land, 


notwithstanding  its  subsequent  diminution 
in  value,  upon  condition  of  conveying  the 
land  to  the  guardian;  and  where  the 
guardian  also  assumed,  without  authority, 
to  compromise  the  deficiency  judgment,  by 
accepting  land  therefor,  the  ward  may  elect 
either  to  affirm  the  compromise  and  take 
the  land,  if  deemed  for  his  interest,  or  to 
have  the  land  restored,  and  to  look  alone  to 
the  deficiency  judgment.  (Estate  of  Curtis, 
121  Cal.  468.) 

Advances  made  by  guardian  after  major- 
ity.   See  ante,  26. 

GUARDIANS  AD  LITEM. 

1.  Where  the  complaint  by  a  minor 
averred  the  appointment  of  a  guardian  ad 
litem,  and*  this  averment  was  traversed  by 
the  answer,  and  the  court,  upon  the  trial, 
held  the  appointment  void,  but  permitted 
the  plaintiff  to  file  a  new  petition,  and  then 
made  its  order  appointing  a  guardian  ad 
litem,  and  ordered  the  trial  to  proceed,  the 
action  of  the  court  is  not  ground  for  re- 
versal. (Foley  v.  California  Horseshoe  Co., 
115  Cal.  184.) 

2.  A  guardian  ad  litem  appointed  in  an  ac- 
tion for  the  settlement  of  a  trust  has  no  au- 
thority to  bind  the  infant  by  stipulation  in 
regard  to  the  expenditure  of  money  coming 
from  a  totally  distinct  source.  (Estate  of 
Kennedy,  120  Cal.  468.) 

GUARDS. 
Absence  of.    See  Railroads,  VIII,  8,  c. 

GUNPOWDER. 

Reception  by  carrier  and  limitation  of 
liability.    See  Common  Carriers,  6. 

HABEAS  CORPUS. 

Appeal  to  supreme  court  of  United  States 
from  order  refusing  application  is  a  stay. 
See  Appeals,  XIV. 

Defendant  convicted  by  court  without 
legal  existence  discharged.  See  Police 
Courts,  5. 

Error  in  trying  cause  after  refusal  to 
change  venue  must  be  remedied  by  appeal 
and  not  by  habeas  corpus.    See  Venue,  23. 

Petition  to  federal  court  for  writ,  where 
prisoner  sentenced  by  state  court  See  Ap- 
peals, XIV. 

Treasurer  punished  for  contempt  for  re- 
fusing to  obey  order  of  court  to  pay  re- 
porter released  on.  See  Shorthand  Re- 
porters, 3. 

Unlawful  Imprisonment  for  failure  to  pay 
alimony,  discharge.  See  Marriage  and  Di- 
vorce, 64-66. 

Writ  is  a  collateral  and  not  a  direct  at- 
tack on  a  judgment    See  Ordinances,  2. 

1.  The  writ  of  habeas  corpus  does  not 
extend  beyond  the  question  of  jurisdiction, 
and  the  validity  of  the  process  upon  Its 
face;  and  when  the  complaint  states  facts 
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constituting  an  offense  under  a  municipal 
ordinance  which  the  court  has  jurisdiction 
to  try  and  punish,  and  the  judgment  is 
regular  upon  its  face,  the  writ  cannot  be  used 
as  a  substitute  for  an  appeal  for  the  review 
of  errors  in  the  misapplication  of  the  law 
to  any  given  state  of  facts,  or  in  determin- 
ing whether  the  evidence  at  the  trial  was 
sufficient  to  bring  the  case  legally  within 
the  terms  of  the  ordinance  prohibiting  the 
offense  charged.  (Ex  parte  Long,  114  Gal. 
160.) 

2.  The  question  whether  an  ordinance  pro- 
hibiting the  sale  of  spirituous,  malt,  or  fer- 
mented liquors  without  a  license,  should  be 
construed  as  applying  only  to  keepers  of 
saloons,  dramshops,  bars,  and  tippling 
places,  and  as  not  intended  to  apply  to  the 
business  of  selling  beer  by  a  beer-bottling 
company  without  a  license,  cannot  be  con- 
sidered upon  habeas  corpus  in  determin- 
ing whether  a  person  convicted  of  a  misde- 
meanor in  selling  beer  without  a  license 
should  be  discharged  from  restraint.  (Ex 
parte  Long,  114  Gal.  159.) 

3.  Upon  habeas  corpus,  the  burden  is  upon 
the  petitioner  to  show  that  a  restraint 
which  is  apparently  legal  is  not  so;  and  if 
a  commitment  for  contempt  states  facts 
sufficient  to  authorize  a  citation  to  the  de- 
fendant, and  there  is  no  proof  upon  the  sub- 
ject, he  cannot  be  released  upon  habeas 
corpus  upon  the  ground  that  there  was  not 
a  sufficient  showing  in  the  superior  court 
to  authorize  the  issuance  of  the  citation.  (In 
re  Glarke,  126  Gal.  888.) 

4.  The  allegations  of  a  petition  for  a  writ 
of  habeas  corpus  to  review  proceedings  for 
contempt,  for  an  alleged  want  of  jurisdic- 
tion over  the  proceedings  in  which  the  con- 
tempt was  adjudged,  are  to  be  taken  most 
strongly  against  the  pleader.  (In  re  Glarke, 
126  Gal.  388.) 

5.  Upon  writ  of  habeas  corpus,  sued  out 
by  the  husband,  who  has  been  adjudged 
guilty  of  contempt  in  violating  the  injunc- 
tion, the  question  whether  the  injunction 
was  warranted  by  the  circumstances,  or  was 
an  abuse  of  discretion,  cannot  be  considered. 
(Matter  of  White,  113  Cal.  282.) 


HABITS. 

Gharges    as   to    habits    of    another.    See 
Privileged  Gommunications,  IV. 


HABITUAL  INTEMPERANCE. 
See  Marriage  and  Divorce,  II,  1,  b. 

HANDWRITING. 

Forgery.    See  Criminal   Law,   XI,  14. 

Expert  evidence  as  to  means  of  remov- 
ing writing  permissible,  when.  See  Criminal 
Law,  333. 

Enlarged  photographs,  use  of.  See  Crim- 
inal Law,  336. 

Comparison  of,  basis  for,  what  evidence 
improper.    See  Criminal  Law,  336. 


HARBOR  COMMISSIONERS. 

Wharves.    See  Wharves. 

Eureka,  harbor  master  of.    See  Eureka. 

State  is  not  liable  to  employee  of.  See 
State,  3. 

Contract  to  construct  sea-wall,  subcon- 
tract, reserved  percentage.  See  Contracts, 
VIII,  2. 

1.  The  harbor  commissioners  exercise  gov- 
ernmental functions  in  the  discharge  of  the 
duties  enjoined  upon  them  by  law,  and  the 
fact  that  the  board  is  authorized  to  collect 
tolls  and  charges  for  dockage  and  wharfage, 
to  such  extent  as  will  enable  them  to  dis- 
charge the  duties  required  of  them  by  law, 
does  not  affect  the  character  of  the  "board 
as  a  governmental  agency,  or  convert  its  ac- 
tion into  a  mere  business  enterprise.  The 
protection  against  fires,  or  the  extinguish- 
ment of  fires,  upon  a  vessel  belonging  to 
the  state  in  the  control  of  the  harbor  com- 
missioners, Is  the  exercise  of  a  purely  gov- 
ernmental function  on  their  part,  in  the  ex- 
ercise of  which  the  state  is  not  responsible 
for  an  injury  to  a  person  employed  by  them 
for  that  purpose  caused  by  negligence  on 
their  part  (Denning  v.  State  of  California, 
123  Cal.  316.) 

2.  The  board  of  state  harbor  commis- 
sioners has  power,  and  has  a  large  discre- 
tion vested  in  it  by  law,  to  station,  berth, 
and  regulate  the  position  of  vessels  in  the 
docks  and  harbor  in  the  bay  of  San  Fran- 
cisco, and  to  cause  them  to  remove  from 
time  to  time,  and  from  place  to  place,  as 
the  general  convenience,  safety,  and  good 
order  may  require,  and  If  its  discretion  is 
honestly  exercised  to  change  the  place  of 
landing  of  a  vessel,  a  court  of  equity  cannot 
interfere  with  its  exercise  or  substitute  the 
judgment  of  the  court  for  that  of  the  board, 
notwithstanding  the  conclusion  of  the  board 
may  appear  erroneous,  and  the  result  may 
work  hardship  to  the  owner  of  the  vessel. 
(Union  Transp.  Co.  v.  Bassett,  118  Gal.  004.) 

3.  Although  a  court  of  equity  has  juris- 
diction to  enjoin  the  action  of  the  board  of 
state  harbor  commissioners  in  the  removal 
of  the  place  of  landing  of  a  vessel,  where  its 
action  is  shown  to  be  characterized  by  fraud, 
corruption,  improper  motives,  or  influences, 
plain  disregard  of  duty,  or  violation  of  law, 
yet,  in  the  absence  of  such  showing,  where 
it  appears  that,  in  the  judgment  of  the 
board,  the  removal  of  the  place  of  landing 
of  a  river  steamboat  was  necessary  to  re- 
lieve the  congested  condition  of  traffic,  and 
that  the  steamboat  was  the  last  vessel 
placed  at  the  landing  from  which  it  was  re- 
moved, the  fact  that  the  removal  will  pro- 
duce great  and  irreparable  injury  to  the 
business  of  the  steamboat,  and  will  aid  a 
rival  line  by  leaving  it  in  the  possession  of 
the  field,  will  not  give  jurisdiction  to  a  court 
of  equity  to  enjoin  or  interfere  with  the  ex- 
ercise of  the  discretion  of  the  board  to  or- 
der such  removal.  (Union  Transp.  Co.  v. 
Bassett,  118  Cal.  604.) 

4.  Before  a  court  of  equity  will  interfere 
with  the  action  of  the  board  on  the  ground 
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of  fraud,  the  plaintiff  must  clearly  estab- 
lish the  fact  of  fraud,  and  the  proof  must 
amount  to  more  than  mere  suspicion,  which 
cannot  overcome  the  presumption  which  Is 
always  in  favor  of  the  good  faith  and  fair 
dealing  of  public  officers;  and  it  will  be 
presumed,  in  the  absence  of  clear  proof  to 
the  contrary,  that  the  congested  condition 
of  the  traffic  could  not  have  been  relieved 
by  other  changes  of  vessels  without  equally 
harsh  results.  (Union  Transp.  Co.  v.  Bas- 
sett,  118  Cal.  604.) 

5.  Evidence  is  not  admissible  to  show  that 
a  third  person  represented  to  plaintiff  that 
for  a  specified  sum  of  money  he  could  ob- 
tain from  the  harbor  commissioners  a  re- 
scission of  the  order  of  removal,  and  that  the 
money  would  be  used  in  "fixing  certain 
parties,"  in  order  to  prevent  the  removal, 
where  it  was  not  shown  that  such  third  per- 
son was  in  any  way  connected  with  the 
board  of  state  harbor  commissioners,  nor 
that  any  of  the  board  authorized  or  knew 
of  the  proposal.  (Union  Transp.  Go.  v. 
Bassett,  118  Gal.  604.) 

6.  Section  2524  of  the  Political  Code,  grant- 
ing power  to  the  harbor  commissioners  to 
"set  apart  and  assign  suitable  wharves, 
berths,  and  landings  for  the  exclusive  use  of 
vessels,"  is  to  be  construed  as  making  the 
assigning  or  setting  apart  bf  the  use  of  the 
wharves  and  landings  "exclusive"  as  against 
other  vessels,  and  not  as  including  the  power 
to  lease  the  piers,  or  to  give  the  entire  con- 
trol and  occupancy  of  a  pier  to  the  assignee. 
The  power  and  control  over  the  waterfront, 
vested  in  the  harbor  commissioners  by  the 
statute,  cannot  be  delegated  to  third  parties, 
and  it  cannot  enable  a  steamship  company 
to  grant  an  exclusive  privilege  to  one  trans- 
fer company  to  solicit,  upon  the  pier  oc- 
cupied by  its  vessels,  the  carrying  of  the 
baggage  of  passengers  therefrom.  (Morton 
Bros.  v.  Pacific  Coast  S.  S.  Go.,  122  Gal.  852.) 

7.  The  matter  of  granting  or  refusing  privi- 
leges to  transfer  companies  to  conduct  their 
business  upon  the  piers  is  with  the  harbor 
commissioners  alone,  and  is  a  matter  which 
they  should  control  and  manage  by  reason- 
able rules  and  regulations.  (Morton  Bros.  v. 
Pacific  Goast  S.  S.  Go.,  122  Gal.  852.) 

8.  The  board  of  harbor  commissioners  for 
the  bay  of  San  Diego  are  connected  with  the 
right  of  the  state  to  tide  lands  within  two 
miles  of  San  Diego,  and  may  assail  a  void 
patent  thereof.  (Klauber  v.  Hlggins,  117 
Cal.  451.) 

9.  The  office  of  harbor  master  for  the 
port  of  'Eureka  was  created  and  its 
fees  regulated  by  the  act  of  April  4,  1870, 
to  create  a  board  of  harbor  commissioners 
for  that  port,  which  act  was  substantially 
carried  into  the  Political  Code,  section  2570 
of  which  makes  the  town  marshal  of  Eureka 
the  harbor  master  of  the  port.  Under  the 
act  of  1874,  incorporating  the  city  of  Eureka, 
the  city  marshal  was  made  harbor  master  of 
the  port    (Quigg  v.  Evans,  121  Gal.  546.) 

10.  An  office  is  the  right  to  exercise  a 
public  function  or  employment,  and  to  take 
the  fees  and  emoluments  belonging  to  it. 
The  duties  of  the  office  of  harbor  master 


concerned  the  public,  and  the  compensation 
came  from  the  public  treasury;  and  in  the 
performance  of  the  duties  prescribed  to  the 
marshal,  as  harbor  master,  he  was  acting 
as  harbor  master,  and  not  performing  added 
duties  as  marshal.  (Quigg  v.  Evans,  121  Gal. 
546.) 

11.  Under  the  new  charter  of  the  city  of 
Eureka,  no  person  being  designated  by  law 
to  perform  the  duties  of  the  office  of  harbor 
master,  that  office  became  vacant;  and  there 
being  no  mode  specially  provided  by  the  con- 
stitution or  the  law  for  filling  such  vacancy, 
the  governor  was  authorized  to  fill  it  under 
the  provisions  of  section  8  of  article  V  of 
the  constitution.  (Quigg  v.  Evans,  121  Gal. 
546.) 

12.  The  harbor  master  of  the  port  of 
Eureka  may  claim  compensation  from  the 
city  of  Eureka  for  services  performed  in 
Humboldt  bay  outside  of  the  city  limits, 
in  removing  sunken  logs  so  as  to  clear  the 
channel  of  the  bay  from  obstructions,  for  the 
benefit  of  the  port,  and  in  aid  of  its  com- 
merce, although  incidentally  benefiting  other 
places.    (Quigg  v.  Evans,  121  Gal.  546.) 

18.  The  board  of  harbor  commissioners  of 
the  port  of  Eureka  has  jurisdiction  beyond 
the  city  limits  to  protect  navigation  in  Hum- 
boldt bay,  and  to  remove  obstructions  to 
the  regular  ebb  and  flow  of  the  tide;  and 
whatever  the  law  authorizes  the  board  to 
do  or  to  cause  to  be  done,  it  may  cause  to 
be  done  by  the  employment  of  its  executive 
officer,  the  harbor  master,  whose  duty  it  is 
to  enforce  and  carry  into  effect  such  rules 
and  regulations  as  the  board  of  harbor  com- 
missioners may  adopt.  (Quigg  v.  Evans.  121 
Cal.  546.) 

14.  The  board  of  harbor  commissioners  of 
the  port  of  Eureka  has  jurisdiction  under 
section  2572  of  the  Political  Code,  which  was 
not  superseded  by  the  new  city  charter,  to 
fix  the  compensation  of  the  harbor  master, 
and  it  cannot  rest  with  the  city  council  to 
reject  a  claim  for  services  of  the  harbor 
master,  allowed  by*  that  board;  but  the 
amount  allowed  by  it  must  be  paid  monthly 
by  the  city,  and  it  is  the  duty  of  the  city 
council  to  order  a  warrant  drawn  in  favor 
of  the  harbor  master  for  the  amount  allowed 
and  certified  by  the  harbor  commissioners; 
and  mandamus  will  issue  to  compel  the  city 
council  so  to  do.  (Quigg  v.  Evans,  121  Gal. 
546.) 

HARBOR  MASTER. 

See  Eureka. 

Of  Eureka.  See  Harbor  Commissioners,  0 
et  seq. 

HARBORS. 

Waterfront  See  Swamp  and  Overflowed 
Lands,  I. 

HEAD  Off  FAMILY. 

Presumption  that  one  signing  petition  to 
organize  school  district  was.    See  Schools,  5. 
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HEARING— HIGHWAYS. 


HEARING. 

Default,  hearing  In  case  of.  See  Marriage 
and  Divorce,  II,  3,  e. 

Adjournment  of  hearing,  effect  of  where 
notice  of  hearing  was  for  a  stated  hour. 
See  Streets,  102. 

Motion  to  change  venue,  hearing  of.  See 
Venue,  II,  2. 

Appeal,  motion  to  dismiss,  hearing  of.  See 
Appeals,  IX,  7. 

On  appeal.    See  Appeals,  XI. 

HEARSAY. 
See  Evidence,  VII. 

HEIRS. 

Absent  or  minor,  attorney  for.  See  Es- 
tates of  Deceased  Persons,  IV,  1. 

Action  by  collateral  heirs  for  death.  See 
Damages,  20,  21. 

Action  to  quiet  title  by.    See  Wills,  71. 

Appointment  of  receiver  in  action  to  com- 
pel conveyance  by  heirs.  See  Receivers,  5 
et  seq. 

Are  not  necessary  parties  in  suit  to  fore- 
close mortgage  of  ancestor.  See  Mortgages, 
105. 

Contract  to  pay  money  to  attorney  on  de- 
termination of  heirship.  See  Contracts, 
VIII,  5. 

Determination  of  in  confirming  Mexican 
grant.    See  Mexican  Grants,  7. 

Insurance  by.    See  Insurance,  I,  6. 

Intent  to  disinherit  must  plainly  appear. 
See  Wills,  2. 

Limitation  of  part  of  remainder  to.  See 
Deeds,  14. 

Premium,  liability  of  heir  for.  See  Insur- 
ance, I,  4,  d. 

Rights  and  liabilities.  See  Estates  of  De- 
ceased Persons,  VII. 

Wife  suing  for  death  of  husband  sues  as 
heir.    See  Husband  and  Wife,  64. 

HIGH  SCHOOLS. 
See  Schools,  I. 

HIG3  SEAS. 

Validity  of  marriage  on.  See  Marriage 
and  Divorce,  2  et  seq. 

HIGHWAYS. 

Bridges.    See  Bridges. 

Claim  of  supervisor  as  road  commis- 
sioner, barring  of.  See  Statute  of  Limita- 
tions, 8. 

Condemnation  of.      See  Eminent  Domain, 

I,  1. 
Condemning  land  for  private  way.    See 

Eminent  Domain,  2,  3. 

Enjoining  obstruction  of  culvert  across 
private  road.    See  Watercourses,17. 

Ordinance  prohibiting  rate  of  speed,  valid- 
ity of.    See  Ordinances,  9. 

Streets.    See  Streets. 

Supervisors  of  Sacramento  county  cannot 
issue  bonds  for  county  road.    See  Bonds,  7. 


Toll-roads.    See  Tolls. 

Vacation  of  public  highway  over  line  of 
former  toll-road,  effect  of.  See  Tolls,  3  et 
seq. 

1.  The  act  of  April  1,  1807,  to  establish  a 
uniform  system  of  road  government,  etc., 
commonly  known  as  the  "Clark  Road  Law," 
by  the  provisions  of  which  the  powers  of 
supervisors  over  public  roads  were  with- 
drawn and  vested  in  road  district  corpora- 
tions therein  provided  for,  being  inconsistent 
with  the  provisions  of  the  new  County  Gov- 
ernment Act  subsequently  approved  on  the 
same  day,  was  thereby  repealed;  and  under 
the  terms  of  the  latter  act  the  county  board 
of  supervisors  has  authority  to  order  road 
work  to  be  done,  and  to  allow  claims  there- 
for; and  mandamus  will  He  to  compel  the 
auditor  to  draw  his  warrant  for  such  al- 
lowed claims.  (Davis  v.  Whidden,  117  Cat 
618.) 

2.  The  reservation  in  a  deed  of  a  strip  of 
land  "for  canal  or  road  purposes,  both  or 
either,"  so  far  as  the  language  discloses,  is 
for  the  benefit  of  the  grantor  alone;  and  in 
such  case,  or  where  the  way  is  for  the 
benefit  of  both  parties  to  the  deed,  no  pre- 
sumption arises  of  any  intent  to  dedicate 
the  way  to  public  use  as  a  highway.  (Taft 
v.  Tarpey,  125  Cal.  376.) 

3.  It  is  only  by  actual  user,  and  to  the 
extent  of  such  user  by  the  public  as  a  high- 
way, that  the  public  can  acquire  rights  in 
any  portion  of  a  strip  reserved  for  road  and 
dltcb  purposes  in  a  deed;  and  no  such  rights 
result  from  the  terms  of  the  deed.  (Taft 
v.  Tarpey,  125  Cal.  376.) 

4.  Where  similar  reservations  are  made  by 
the  same  grantor  in  deeds  of  adjoining  lands 
to  different  persons  at  different  times  of 
two  adjoining  strips,  one  upon  each  tract, 
and  each  thirty  feet  in  width,  for  road  and 
ditch  purposes,  and  where  the  junior  grantee 
occupies  the  outer  half  of  the  strip  upon  his 
land  for  an  irrigating  ditch,  and  for  trees 
and  vines,  for  over  six  years,  and  only  the 
middle  thirty  feet  of  the  adjoining  strips 
was  in  fact  used  by  the  first  grantee  and  by 
the  public  for  road  purposes  during  that 
period,  he  may  be  enjoined  thereafter  from 
threatened  interference  with  such  ditch, 
trees,  and  vines  upon  the  alleged  ground 
that  both  strips  were  wholly  dedicated  to 
public  use  as  a  highway  by  force  of  the 
reservations.    (Taft  v.  Tarpey,  125  Cal.  376.) 

5.  Both  parties  to  the  deeds  of  the  ad- 
joining lands  having  acted  upon  the  as- 
sumption that  they  were  keeping  within 
their  respective  rights,  and  fifteen  feet  hav- 
ing been  left  upon  each  side  of  the  road,  evi- 
dence is  admissible  to  show  that  the  width 
of  the  land  continuously  occupied  by  the 
ditch,  trees,  and  vines  was  fifteen  feet. 
(Taft  v.  Tarpey,  125  Cal.  376.) 

6.  The  authority  given  to  the  board  of 
supervisors  to  expend  the  funds  of  the 
county  in  constructing  county  roads  Is 
limited  to  localities  outside  of  incorporated 
cities,  and  no  tax  can  be  levied  for  county 
road  purposes  upon  any  property  in  such 
city;  and  as  property  within  the  limits  of  the 
city  of  Sacramento  would  necessarily  have 
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to  be  taxed  for  the  payment  of  the  bonds 
of  the  county  issued  for  the  construction  of 
such  road,  it  follows  that  such  bonds,  if  is- 
sued are  illegal,  and  the  levy  of  a  special  tax 
for  their  payment  will  be  enjoined  at  the 
instance  of  a  taxpayer  of  the  municipality. 
(Devine  t.  Board  of  Supervisors  of  Sacra- 
mento Co.,  121  Cal.  670.) 


HIRING. 
See  Master  and  Servant 

HOLDERS. 

Holders  for  value.  See  Bills  and  Notes, 
VII,  1. 

Title  and  rights  of.  See  Bills  and  Notes, 
VI. 

HOLDING. 

Of   elections.    See   Elections,   V. 

HOLDING  OVER. 

See  Justices  of  the  Peace,  V. 

By  officer.    See  Offices  and  Officers,  VI. 
Lessee  holding  over.    See  Landlord  and 
Tenant,  XI. 

HOLIDAYS. 

See  Sundays. 

Certificate  of  purchase  specifying  date  on 
a  holiday.    See  Taxation,  44. 

1.  A  stipulation  extending  the  time  to  an- 
swer for  a  week  ending  Saturday,  July  4th, 
that  day  and  the  next  being  holidays,  has 
the  legal  effect  to  permit  an  answer  to  be 
filed  on  Monday,  July  0th,  and  a  default  en- 
tered on  that  day,  after  the  service  of  an 
answer,  and  previously  to  its  filing,  was 
premature,  although  the  stipulation  was  not 
made  matter  of  record,  it  being  sufficient  to 
repel  the  Imputation  of  negligence  on  the 
part  of  the  defendant.  (Crane  v.  Crane,  121 
Cal.  99.) 

2.  Where  the  time  in  which  to  serve  a  bill 
of  exceptions,  as  extended  by  order  of  the 
court,  expires  on  Sunday,  the  moving  party 
has  the  following  Monday,  under  section  12 
of  the  Code  of  Civil  Procedure  in  which  to 
make  the  service;  and  notwithstanding  pre- 
vious orders  have  been  made  extending  the 
time  for  service  for  twenty  days,  the  court 
has  power  on  such  Monday  to  grant  a  fur- 
ther extension  of  ten  days.  (Frassi  v.  Mc- 
Donald, 122  Cal.  400.) 

HOLOGRAPHIC  WILLS. 
See  Wills,  III. 

HOME   OF  THE  INEBRIATES. 
In  San  Francisco.    See  San  Francisco,  V. 
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HOMESTEADS. 

I.  Construction  of  Statute  Relating  to. 

II.  What  Constitutes;  Declaration;  Resi- 

dence. 

III.  What  Property  may  be  Taken  as. 

IV.  Exemption  of. 

V.  Control  of  Husband  over. 

VI.  Mortgage    of;    Action    to    Foreclose 
Mortgage  on  Premises. 

VII.  Abandonment  of. 

VIII.  Insanity  of  Husband  or  Wife. 

IX.  Death,  Effect  of. 

X.  Probate  Homesteads. 

XL  Setting  Apart  Homestead  to  Insolvent. 

Failure  to  find  that  one  declaring  home- 
stead was  a  wife  of  mortgagor  is  immaterial. 
See  Mortgages,  195. 

Setting  apart  of  homestead  on  divorce. 
See  Marriage  and  Divorce,  II,  7. 

Effect  of  overruling  objection  to  home* 
stead  as  an  estoppel.    See  Mortgages,  173. 

I.  Construction  of  Statute  Relating  to. 

Purpose  and  nature  of  homestead.  See 
post,  54. 

1.  The  statute  in  reference  to  homesteads 
is  remedial  and  is  to  be  liberally  construed. 
(SImonson  v.  Burr,  121  Cal.  582.) 

Rights  of  claimant  are  statutory.  See 
post.  10. 


II.  What    Constitutes;    Declaration;     Resi- 
dence. 

Filing  of,  effect  where  there  was  a  mort- 
gage on  crops  to  be  grown.  See  Mortgages, 
195,  196. 

2.  Where  the  several  acts  required  have 
been  sustantlally  performed,  .and  the  decla- 
ration of  homestead  contains  the  essence  of 
the  statutory  requirements,  it  will  be  deemed 
sufficient  to  create  a  valid  homestead  upon 
the  premises  described  therein.  (SImonson 
v.  Burr,  121  Cal.  582.) 

3.  A  joint  declaration  of  homestead,  con- 
taining the  essential  requirements  of  the 
statute,  is  valid,  whether  the  premises  are 
regarded  as  the  community  property  of  the 
spouses,  or  the  separate  property  of  the 
wife.  The  wife  is  not  required  to  join  with 
the  husband  in  a  declaration  of  homestead 
upon  community  property,  but  her  doing  so 
does  not  affect  its  validity;  and  if  the  prop- 
erty is  her  separate  property,  her  necessary 
consent  to  the  homestead  thereon  Is  shown 
by  her  joining  in  the  declaration.  (Simon- 
son  v.  Burr,  121  Cal.  582.) 

4.  The  use  of  the  plural  "we"  in  the  joint 
declaration  of  actual  residence  and  claim 
of  homestead  Is  inclusive  of  the  singular, 
and  Involves  a  statement  that  each  of  the 
declarants  is  actually  residing  upon  the 
premises,  and  claims  the  same  as  a  home- 
stead.   (SImonson  v.  Burr,  121  Cal.  582.) 

5.  A  declaration  of  homestead  by  a  wife 
must  contain  the  statement  required  by  sec- 


354 


HOMESTEADS,  IIIf  IV. 


Hon  1263  of  the  Civil  Code,  "showing  that 
her  husband  has  not  made  such  declara- 
tion, and  that  she  therefore  makes  the  dec- 
laration for  their  joint  benefit,"  and  if  it 
omits  such  statement  it  is  ineffectual.  (Cun- 
ha  v.  Hughes,  122  Cal.  111.) 

6.  In  an  action  to  quiet  title,  a  finding 
that  the  premises  constituted  the  homestead 
of  two  of  the  defendants,  husband  and  wife, 
is  not  sustained  by  evidence  merely  that  a 
declaration  of  homestead  containing  the 
proper  recitals  was  filed  for  record  by  the 
wife,  without  any  attempt  to  prove  the  truth 
of  the  recitals  therein  contained,  nor  by  a 
stipulation  that  a  homestead  was  filed  by 
the  wife  for  the  benefit  of  herself  and  hus- 
band. Such  stipulation  can  only  mean  that 
a  valid  declaration  of  homestead  was  filed, 
and  not  that  there  was  a  valid  homestead. 
(Apprate  v.  Faure,  121  Cal.  466.) 

7.  The  recitals  in  a  declaration  of  home- 
stead are  mere  ex  parte  statements  of  the 
declarant,  and  are  not  legitimate  proof  of 
the  truth  of  the  facts  recited.    The  truth  o 
the  recitals  must  be  proven  aliunde,  wh' 
ever  the  validity  of  the  homestead  ip 
tacked.    (Apprate  v.  Faure,  121  Cal.  4C 

8.  There  can  be  no  legal  homestea. 
the  enactment  of  the  codes  merely  n 
residence,  without  selection  and  the  record 
of  a  declaration  thereof,  notwithstanding 
the  husband  and  wife  may  have  resided 
upon  the  premises  since  a  date  prior  to  the 
codes;  and  a  mortgage  executed  and  re- 
corded before  a  declaration  of  homestead  is 
filed  is  a  valid  charge  upon  the  premises. 
(Bank  of  Woodland  v.  Oberhaus,  125  Cal. 
320.) 

III.  What  Property  may  be  Taken  as. 

Public  inn,  setting  apart  as  a  homestead. 
See  post,  43. 

Filing  homestead  on  land  subject  to  trust 
deed.    See  Trust  Deeds,  3. 

9.  Where,  at  the  time  of  filing  a  declara- 
tion of  homestead,  the  property  included 
therein  consists  of  two  houses,  one  of  which 
is  used  exclusively  for  the  purpose  of  leas- 
ing, the  one  so  used,  with  its  adjacent  land, 
does  not  become  impressed  with  the  home- 
stead character,  and  the  court  cannot,  in 
subsequent  Insolvency  proceedings,  Include  it 
in  the  homestead  set  apart  to  the  insolvent 
debtor,  notwithstanding  it  may  be  as  equally 
suitable  for  a  homestead  as  the  portion  on 
which  the  debtor  actually  resided.  (Matter 
of  Ligget,  117  Cal.  352.) 

IV.  Exemption  of. 

Judgment  is  not  a  lien  on.  See  Judg- 
ments, 48. 

Sheriff's  deed  takes  priority  over,  when. 
See  Mortgages,  173. 

Extent  of  homestead,  exemption  after 
death.    See  post,  40. 

10.  Under  section  1241  of  the  Civil  Code 
an  equitable  lien  for  purchase  money,  as 
distinguished  from  a  vendor's  lien,  is  not 
chargeable  upon  the  homestead.  (Lee  v. 
Murphy,  119  Cal.  364.) 
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14.  Assuming  that  the  agreeiu 
purchaser  to  give  a  mortgage  to  the 

of  the  money  constituted  an  equitable  niv, 
gage,  it  cannot  be  superior  to  a  declaration 
of  homestead  filed  by  the  purchaser,  if  no 
mortgage  was  In  fact  executed  and  filed  for 
record,  prior  to  the  filing  of  the  declaration 
of  homestead.  (Campan  v.  Molle,  124  Cat 
415.) 

15.  Under  subdivision  3  of  section  1241  of 
the  Civil  Code,  a  mortgage  executed  and 
acknowledged  by  both  husband  and  wife, 
though  unrecorded  before  the  filing  for  rec- 
ord of  a  homestead  claim  upon  the  mort- 
gaged premises,  will  prevail  over  the  home- 
stead claim.  Subdivision  4  of  the  same  sec- 
tion, giving  preference  to  debts  secured  W 
mortgages  on  the  premises,  executed  ana 
recorded  before  the  declaration  of  home- 
stead was  filed  for  record,"  must  be  con- 
strued as  referring  to  mortgages  other  than 
those  executed  by  both  the  husband  and  wire 
whose  especial  case  is  provided  for  in  sud- 
divlsion  3.    (Duncan  v.  Curry,  124  CaL  1WU 

Priority  between  mortgage  and  homestead. 
See  Registration,  2. 

16.  A  husband  cannot  defeat  the  lien  of 
a  mortgage  executed  by  him  to  his  wife,  nor 
prevent  its  foreclosure,  by  subsequently  m- 
lng  a  declaration  of  homestead  uPon  *f, 
mortgaged  premises.  (Glas  v.  Glas,  114  oai. 
566.) 
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the  homestead  cannot  be  assailed  upon  ap- 
peal from  a  decree  setting  it  apart  to  the 
husband.    (Estate  of  Young,  123  Cal.  337.) 

X.  Probate  Homestead. 

Arrears  In  family  allowance  cannot  pre- 
clude setting  apart  of.  See  Estates  of  De- 
ceased Persons,  16. 

44.  A  proceeding  to  set  apart  a  homestead 
to  the  widow  of  a  deceased  person  is  a  pro- 
ceeding in  rem,  and  all  persons  interested 
in  it  are  bound  by  it  without  personal  no- 
tice.   (Hanley  v.  Hanley,  114  Cal.  600.) 

45.  The  court  has  discretion  in  determin- 
ing whether  it  will  set  aside  a  homestead 
from  the  separate  property  of  the  decedent 
not  selected  by  him  in  his  lifetime,  and  what 
particular  separate  property  It  will  set  aside, 
and  is  not  required  to  set  aside  the  property 
selected  by  the  survivor.  It  also  has  discre- 
tion in  fixing  the  time  during  which  the 
separate  property  set  aside  shall  be  held  as 
a  homestead.    It  has  no  power  to  select  and 
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Murphy,  119  Cal.  364.) 

Mortgage  executed  before  declaration  filed 
is  valid  charge.    See  ante,  8. 

20.  The  interest  of  the  widow  as  heir  or 
devisee  in  a  homestead  which  has  ceased  to 
exist  upon  the  separate  property  of  the  de- 
ceased husband  is  subject  to  attachment  by 
her  creditors.  (Weinreich  v.  Hensley,  121 
Cal.  647.) 

21.  The  creation  of  a  homestead  pending  a 
suit  by  a  creditor  of  the  declarant,  before  an 
ordinary  money  judgment  rendered  therein, 
is  not  thereby  rendered  fraudulent  or  in- 
valid. The  doctrine  bearing  upon  convey- 
ances made  to  hinder,  delay,  or  defraud 
creditors  has  no  application  to  the  creation 
of  a  homestead,  which  may  be  lawfully  es- 
tablished as  a  barrier  to  forced  sale  under 
the  execution  oi  any  mere  money  judgment 
subsequently  docketed.  (Simonson  v.  Burr, 
121  Cal.  582.) 


V.  Control  of  Husband  over. 

22.  Where  a  homestead  has  been  declared, 
the  husband  has  no  power  to  dedicate  any 
part  of  the  homestead  premises  to  public 
use.  no  matter  how  clearly  his  intention  so 
to  do  may  appear.  (San  Francisco  v.  Grote, 
120  Cal.  59.) 
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ae  c  s  fe^ti-lsl  5    !**&  the  death  of  the  husband,  are  subject 

.*esZ*2ii$Si*!fc    rtsnt  of  a  min<>r  chlld  to  have  a  pro- 

3  V  §  -s    ¥  I  v  i  5i^l    yiestead  carved  out  of  the  community 

'll    MS^M    ^   tne  nome8tead    being  one  of   the 

"tf-*^       *■  *  x>n  the  community  property,  sub- 

the  surviving  wife  takes  her 

i;  and  the  widow  has  no  title 

immon,  which,  during  the  ad- 

the  estate,  is  not  subject  to 


**v  -stead.    (Estate  of  Still,  117 
**iV'd  minor  children  do  not 


brer* 

ties  oi  ~*Vf 

mortgage  -  V \  hare  a  homestead  set 

ties,  but  in "«,  y«i*r  having,  as  adminis- 

;der  of  sale  of  the 
v  home,  which  was 
*  order.    (Estate  of 


v 


recover  the  cosu 
sale.    (Brackett  v.  ^ 

26.  The  status  of  th 
as  to  the  homestead  i^ 

foreclosure  as  to  one  ot*Xu  *  *et  apart  upon 
effectual  for  any  purpose^v  r  at  any  sul>~ 
der  of  the  other,  except  in  JjVs  Oration;  and 
the  homestead  has  a  val**  7*V  closed,  no 
thousand  dollars.  (Brackett  *iS  •  homestead 
Cal.  278.)  ett  *■  ^K,  r  son  to 

27.  Courts  of    equity  will   ^  ^v^is  use. 
from  a  mistake  of  law  in  r»»a!5*Vj    v* 


ties  in  a  foreclosure  suit,  fxf^^X,    loses 
the  usual  and  prom*  ;!***;  i£     nut 


tion,  and  the  usual  and  proper  *%>*     out 
want  of  a  necessary  party,  afte?*H?V     ed 
and  sale  has  been  had  is  by  moti  *  O*      v 
original  action  to  vacate  the  deere£U  VM^      " 
leave  to  file  a  supplemental  bill  aJ^b 
bring  in  the  necessary  parties;    but  **  V> 
the  mistake  in  omitting  a  necessary  m^*% 

onp  nt  faot  ah  to  t>n»  nT<a+n«^   ^i   *,*^tv  u 


one  of  fact  as  to  the  existence  of  a  h  *  ^ 
stead,  which  renders  the  decree  void  a  *- 
the  security  for  any  purpose,  and  the  liV0 
of  the  six  months  prescribed  by  section  % 
of  the  Code  of  Civil  Procedure  is  not  oww 
to  the  personal  laches  of  the  mortgagee  but 
to  the  oversight  of  a  company  of  searchers 
of  records,  who  gave  to  the  mortgagee  an 
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abstract  of  title  before  the  action  was 
brought,  which  abstract  omitted  reference 
to  the  homestead,  the  existence  of  which 
was  not  discovered  by  the  mortgagee  until 
after  the  lapse  of  more  than  six  months 
from  the  decree  and  sale  thereunder,  a  new 
action  in  equity  may  be  brought  by  the 
mortgagee  after  such  period  to  vacate  the 
former  decree,  and  to  foreclose  the  mort- 
gage anew  as  to  all  parties.  (Brackett  v. 
Banegas,  116  Cal.  278.) 

28.  The  doctrine  of  constructive  notice  by 
the  record  of  the  homestead  does  not  apply 
to  charge  the  mortgagee  with  laches  or  want 
of  diligence  so  as  to  preclude  the  mainte- 
nance of  a  separate  action  for  relief  in 
equity  against  a  void  decree  of  foreclosure 
after  the  lapse  of  six  months  therefrom;  but 
the  judgment  being  void  so  far  as  the  se- 
curity is  concerned,  the  purchaser  thereunder 
does  not  take  with  notice  as  in  cases  of 
sales  under  ordinary  execution;  and,  being 
thus  void,  a  new  action  may  be  brought  for 
equitable  relief  to  set  the  judgment  and  sale 
aside,  and  to  foreclose  the  security  anew. 
(Brackett  v.  Banegas,  116  Cal.  278.) 

VII.  Abandonment  of. 

29.  A  homestead,  once  lawfully  created, 
can  only  be  abandoned  in  the  way  pointed 
out  in  sections  1243  and  1244  of  the  Civil 
Code.  It  is  not  abandoned  by  the  claimants 
ceasing  to  reside  upon  the  premises,  nor  by 
a  lease  thereof  and  the  purchase  of  other 
property,  upon  which  they  have  erected  an- 
other home,  in  which  they  are  residing. 
(Simonson  v.  Burr,  121  Cal.  582.) 

30.  A  contract  between  a  husband  and 
wife  for  a  separation  between  them,  which 
provided  for  an  equal  division  of  all  prop- 
erty between  them,  including  the  homestead, 
referred  to  as  the  residence  of  the  parties, 
and  which  specified  that,  inasmuch  as  the 
real  estate  was  incapable  of  partition,  a 
fixed  valuation  of  all  the  property,  real  and 
personal,  was  agreed  upon,  one-half  of  which 
valuation  was  paid  by  the  husband  to  the 
wife,  and  in  which  the  wife  renounced  and 
relinquished  all  claims  of  every  kind  against 
the  husband,  and  granted  and  conveyed  to 
him  all  of  her  title  in  the  property — the  same 
having  been  acknowledged  by  both  parties, 
and  duly  recorded— operated  as  an  abandon- 
ment of  the  homestead  by  both  spouses, 
within  the  meaning  of  sections  1243  and  1244 
of  the  Civil  Code.  (Estate  of  Winslow,  121 
Cal.  92.) 

31.  The  law  has  prescribed  no  form  of 
words  for  the  abandonment  of  a  homestead, 
and  the  meaning  of  an  instrument  intended 
to  have  that  effect  is  to  be  determined  by 
the  rules  which  control  the  interpretation  of 
other  contracts,  and  where  the  provisions 
of  an  instrument,  executed  and  acknowl- 
edged by  both  husband  and  wife  and  re- 
corded, cannot  have  their  natural  and  ob- 
viously intended  effect  without  an  abandon- 
ment of  the  homestead,  it  will  be  construed 
as  such;  nor  is  it  necessary  that  the  instru- 
ment shall  expressly  refer  to  the  property 
as  a  homestead,  in  order  to  operate  as  an 


abandonment  thereof,  where  such  abandon- 
ment follows  from  the  provisions  of  the  in- 
strument.   (Estate  of  Winslow,  121  Cal.  92.) 

VIII.  Insanity  of  Husband  or  Wife. 

32.  The  act  of  March  25,  1875,  providing 
for  a  judicial  proceeding  to  authorize  the 
sale  of  the  homestead  upon  the  Insanity  of 
either  spouse,  by  the  sane  spouse  alone,  is 
constitutional  and  valid,  in  so  far  as  it  re- 
lates to  a  homestead  upon  the  community 
property,  acquired  subsequent  to  the  passage 
of  the  act    (Rider  v.  Began,  114  Cal.  667.) 

33.  Where,  upon  the  insanity  of  the  hus- 
band the  wife  was  authorized  by  order  of 
court  duly  made  to  sell  the  homestead,  and 
a  bargain  and  sale  deed  was  made  by  her 
to  her  brother,  without  consideration  in  fact, 
a  mortgage  executed  by  the  brother  to  a 
bona  fide  mortgagee,  without  notice,  actual 
or  constructive,  of  the  want  of  considera- 
tion is  valid,  and  will  be  enforced  as  against 
the  insane  husband,  though  the  wife  was 
not  authorized  by  the  order  of  court  to  mort- 
gage the  homestead.  (Rider  v.  Regan.  114 
Cal.  667.) 

IX.  Death,  Effect  of. 

Interest  of  widow  is  subject  to  attach- 
ment.   See  ante,  20. 

Mortgage  on  homestead  which  has  ceased 
upon  death  may  be  foreclosed  without  pres- 
entation.   See  ante,  23,  24. 

34.  The  devolution  of  title  to  the  home- 
stead premises  upon  the  death  of  one  of 
the  spouses  is  regulated  by  section  1474  of 
the  Code  of  Civil  Procedure  and  section  1265 
of  the  Civil  Code;  but  the  former  section, 
as  amended,  having  been  enacted  ten  days 
later  than  the  latter,  is  to  be  deemed  the 
latest  expression  of  the  legislative  will  upon 
that  subject.  (Weinreich  v.  Hensley,  121 
Cal.  647.) 

35.  A  homestead  selected  from  the  sep- 
arate estate  of  a  spouse  without  the  assent 
of  the  owner  ceases  to  exist  upon  the  death 
of  the  owner,  and  vests  in  the  heirs,  free 
from  any  limitation  upon  their  estate,  unless 
It  is  afterward  selected  and  set  apart  as  a 
homestead  by  an  order  of  the  court.  (Wein- 
reich v.  Hensley,  121  Cal.  647.) 

36.  A  homestead  declared  by  the  wife  on 
her  separate  property  by  a  declaration 
proper  in  form  and  in  substance.  If  the  prop- 
erty is  of  such  a  kind  that  it  could  be  im- 
pressed with  the  homestead  characteristics, 
descends  upon  her  death  absolutely  to  the 
husband.    (Estate  of  Young,  123  Cal.  337.) 

37.  Where  a  homestead  is  declared  upon 
the  separate  property  of  the  wife  by  the  act 
of  the  wife,  subject  to  a  mortgage  there- 
upon, in  the  event  of  her  death  the  title 
thereto  becomes  vested  in  the  husband,  sub- 
ject to  the  Hen  of  the  mortgage.  (Ions  v. 
Harbison,  112  Cal.  260.) 

38.  Section  1474  of  the  Code  of  Civil  Pro- 
cedure deals  merely  with  the  descent  of  the 
property  from  which  the  homestead  was 
selected;  and  the  provision  therein,  that  a 
homestead  selected  from  the  separate  estate 
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of  a  deceased  spouse  without  the  assent  of 
the  owner  descends  to  the  heirs,  "subject  to 
the  power  of  the  superior  court  to  assign  it 
for  a  limited  period  to  the  family  of  the  de- 
cedent/' is  not  to  be  construed  as  conferring 
upon  the  court  any  power  of  limitation  of 
the  estate  of  the  heirs.  Such  power  of  lim- 
itation is  found  in  section  1465  of  the  same 
code,  by  which  the  court  is  authorized  to 
select  a  homestead  from  the  separate  estate, 
if  not  selected  or  assented  to  by  the  owner 
In  his  lifetime,  to  cases  where  there  is  no 
common  property  from  which  to  select  It. 
(Welnreich  v.  Hensley,  121  Cal.  647.) 

39.  A  homestead  selected  by  a  husband 
from  his  separate  property  during  the  life- 
time of  his  first  wife  vested  absolutely  in 
him  upon  her  death,  as  fully  as  if  no  home- 
stead had  ever  been  carved  out  of  it,  nnd  al- 
though it  remained  exempt  from  forced  sale, 
the  husband's  title,  having  vested  at  the 
death  of  his  first  wife,  is  not  affected  by  a 
second  marriage;  and  the  husband  alone  can 
mortgage  the  homestead,  without  the  signa- 
ture of  his  second  wife,  notwithstanding 
residence  upon  the  homestead  with  her,  and 
with  his  children  by  both  wives,  prior  to  the 
execution  of  the  mortgage.  (Dickey  v.  Gib- 
son, 113  Cal.  26.) 

40.  Where  a  homestead  declared  by  a  hus- 
band upon  community  property  vested  in 
him  as  survivor  upon  the  death  of  nis  wife* 
notwithstanding  the  fact  that  he  was  left  a 
childless  widower,  and  ceased  to  be  the  lead 
of  a  family,  the  extent  of  the  homestead  ex- 
emption of  five  thousand  dollars  continues 
in  his  favor  as  to  all  pre-existing  debts  con- 
tracted before  the  death  of  the  wife  and 
during  the  existence  oT  the  homestead. 
(Robinson  v.  Dougherty,  118  Cal.  209.) 

41.  The  superior  court  has  jurisdiction 
over  the  homestead  for  the  purposes  speci- 
fied in  section  1475  of  the  Code  of  Civil  Pro- 
cedure; and,  where  the  court,  from  igno- 
rance of  fact,  inadvertence,  or  mistake  of 
law,  makes  an  order  not  authorized  by  the 
statute,  its  proceedings,  however  erroneous, 
are  not  without  jurisdiction,  and  cannot  be 
collaterally  attacked:  (Ions  v.  Harbison,  112 
Cal.  260.) 

42.  Where  the  record  of  administration 
does  not  disclose  the  fact  that  there  was  a 
homestead  upon  the  land  administered  upon, 
it  has  jurisdiction  upon  the  face  of  the  rec- 
ord to  order  a  sale  of  the  land  to  pay  liens 
thereupon  and  expenses  of  administration; 
and,  where  the  administrator,  who  had  the 
title  to  the  homestead,  failed  to  disclose  his 
interest  therein,  and  petitioned  the  court  for 
such  order  of  sale,  he  cannot  question  the 
jurisdiction  of  the  court  to  make  such  order. 
(Ions  v.  Harbison,  112  Cal.  260.) 

43.  Under  a  petition  by  a  husband  for  the 
setting  apart  of  a  homestead  declared  by  his 
deceased  wife  upon  a  public  inn,  which  was 
her  separate  property,  and  which  was  alleged 
In  the  petition  to  be  a  homestead,  where  no 
Issue  was  joined  In  the  superior  court  sitting 
in  probate  as  to  the  validity  of  the  home- 
stead, but  the  contestants  expressly  admit- 
ted Its  homestead  character,  the  validity  of 


the  homestead  cannot  be  assailed  upon  ap- 
peal from  a  decree  setting  it  apart  to  the 
husband.    (Estate  of  Young,  123  Cal.  337.) 

X.  Probate  Homestead. 

Arrears  in  family  allowance  cannot  pre- 
clude Retting  apart  of.  See  Estates  of  De- 
ceased Persons,  16. 

44.  A  proceeding  to  set  apart  a  homestead 
to  the  widow  of  a  deceased  person  is  a  pro- 
ceeding in  rem,  and  all  persons  interested 
in  it  are  bound  by  it  without  personal  no- 
tice.   (Hanley  v.  Hanley,  114  Cal.  690.) 

45.  The  court  has  discretion  in  determin- 
ing whether  it  will  set  aside  a  homestead 
from  the  separate  property  of  the  decedent 
not  selected  by  him  in  his  lifetime,  and  what 
particular  separate  property  it  will  set  aside, 
and  is  not  required  to  set  aside  the  property 
selected  by  the  survivor.  It  also  has  discre- 
tion in  fixing  the  time  during  which  the 
separate  property  set  aside  shall  be  held  as 
a  homestead.  It  has  no  power  to  select  and 
designate  property  of  a  greater  value  than 
five  thousand  dollars.  (Welnreich  v.  Hens- 
ley,  121  Cal.  647.) 

46.  The  rights  of  the  widow,  as  succes- 
sor to  one-half  of  the  community  property, 
upon  the  death  of  the  husband,  are  subject 
to  the  right  of  a  minor  child  to  have  a  pro- 
bate homestead  carved  out  of  the  community 
property,  the  homestead  being  one  of  the 
burdens  upon  the  community  property,  sub- 
ject to  which  the  surviving  wife  takes  her 
interest  therein;  and  the  widow  has  no  title 
as  tenant  in  common,  which,  during  the  ad- 
ministration of  the  estate,  is  not  subject  to 
the  probate  homestead.  (Estate  of  Still,  117 
Cal.  509.) 

47.  The  widow  and  minor  children  do  not 
lose  their  rights  to  have  a  homestead  set 
apart,  by  reason  of  her  having,  as  adminis- 
tratrix, procured  an  order  of  sale  of  the 
property  used  as  a  family  home,  which  was 
not  in  fact  sold  under  the  order.  (Estate  of 
Still,  117  Cal.  509.) 

48.  A  homestead  may  be  set  apart  upon 
the  return  of  the  inventory,  or  at  any  sub- 
sequent time  during  the  administration;  and 
where  the  administration  is  not  closed,  no 
delay  of  years  in  applying  for  a  homestead 
can  prejudice  the  right  of  a  minor  son  to 
have  the  homestead  set  apart  for  his  use. 
(Estate  of  Still,  117  Cal.  500.) 

49.  A  widow  who  remarries  thereby  loses 
her  rights  to  have  a  homestead  carved  out 
of  the  property  of  the  estate  of  her  deceased 
husband,  and  also  loses  her  right  to  any 
further  family  allowance,  which  then  ter- 
minates without  order  of  court,  so  far  as 
she,  individually,  is  concerned;  and  chil- 
dren who  become  of  age,  without  an  appli- 
cation for  a  homestead,  also  lose  their  right 
to  have  a  homestead  set  apart  (Estate  of 
Still,  117  Cal.  509.) 

50.  Section  1468  of  the  Code  of  Civil  Pro- 
cedure Is  a  limitation  upon  the  power  of 
testamentary  disposition,  and  operates  to 
vest  the  title  to  a  probate  homestead  selected 
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and  set  apart  by  the  court  out  of  the  sep- 
arate property  of  a  deceased  spouse  in  the 
heirs  at  law,  and  so  to  withdraw  it  from 
the  disposition  made  by  the  testator  under 
the  will;  and  the  effect  of  an  order  of 
the  probate  court  setting  apart,  for  a  lim- 
ited period,  separate  property  of  the  de- 
cedent to  a  surviving  spouse,  which  has  been 
devised  to  another  person,  and  upon  which 
no  ante-mortem  homestead  had  been  filed, 
is  to  invalidate  the  devise,  and  such  prop- 
erty should  be  distributed  to  the  heirs  at  law 
of  the  decedent  subject  to  the  homestead. 
(Estate  of  Matheny,  121  Cal.  267.) 

Limitation  of  estate  of  heirs  by  setting 
apart  homestead.    See  ante,  38. 

51.  Under  sections  1465  and  1468  of  the 
Code  of  Civil  Procedure,  a  probate  home- 
stead, set  apart  by  the  court  from  com- 
munity property  for  the  use  of  the  surviv- 
ing wife  and  minor  children,  belongs  one- 
half  to  the  widow  and  the  femainder  in 
equal  shares  to  the  children.  The  widow, 
and  children  upon  attaining  majority,  may 
dispose  of  their  respective  interests;  and 
during  their  minority  the  children's  inter- 
ests may  be  sold  by  their  guardian,  under 
proper  proceeding  for  the  sale  thereof  had 
in  the  matter  of  their  estates.  (Estate  of 
Hamilton,  120  Cal.  421.) 

52.  An  action  will  not  lie  to  vacate  a  de- 
cree setting  apart  a  homestead  to  the  widow 
for  alleged  fraud,  consisting  of  willful  and 
false  representations  made  to  the  court  in 
testimony  that  the  premises  were  community 
property,  and  that,  a  declaration  of  home- 
stead had  been  filed  on  the  premises  while 
the  widow  and  her  husband  were  living 
thereon.    (Hanley  v.  Hanley,  114  Cal.  690.) 

53.  The  right  of  possession  of  a  probate 
homestead  set  apart  out  of  the  estate  of  a 
deceased  person  to  the  widow  and  minor 
children,  the  title  of  one-half  of  which  was 
to  go  to  the  widow,  and  the  other  half  to 
the  minor  children,  is  in  the  widow  and 
minor  children  during  their  minority;  and 
after  their  majority  their  rights  as  tenants 
in  common  are  only  in  the  nature  of  those 
of  remaindermen  or  reversioners,  and  the 
widow  is  entitled  to  the  possession  of  the 
homestead,  so  long  as  she  desires  to  main- 
tain it.  and  until  it  is  legally  extinguished; 
and  neither  an  adult  child  nor  the  grantee 
of  such  child  is  entitled  to  be  let  into  pos- 
session with  the  widow,  as  a  tenant  in  com- 
mon.   (Moore  v.  Hoffman,  125  Cal.  90.) 

54.  The  purpose  of  a  homestead  is  to  se- 
cure a  home  to  each  and  all  of  those  clothed 
with  the  homestead  right;  and  the  power  of 
one  not  clothed  with  such  right  to  enter 
into  possession,  as  a  tenant  in  common,  and 
interfere  with  the  occupancy  and  control  by 
the  homestead  claimants,  would  be  incon- 
sistent with  the  nature  of  a  homestead,  and 
violative  of  the  purpose  for  which  it  is  cre- 
ated. The  homestead  is  a  place  of  abode 
for  the  family,  and  no  act  of  any  member 
of  the  family  can  in  any  way  prejudice  the 
right  of  the  others  to  occupy  it.  (Moore  v. 
Hoffman,  125  Cal.  90.) 


XI.  Setting  Apart  Homestead  to  Insolvent. 

What  property  cannot  be  set  apart  on  in- 
solvency.   See  ante,  9. 

55.  The  homestead  created  by  the  recorded 
declaration  of  an  insolvent  debtor  should  be 
dealt  with  in  the  same,  manner  as  that  of 
a  deceased  person,  and  the  court  has  no 
power  to  set  apart  a  homestead  claimed  by 
the  insolvent  which  is  of  a  greater  value 
than  five  thousand  dollars;  but  it  must  either 
require  a  portion  thereof  to  be  set  apart,  if 
deemed  practicable,  or  otherwise  order  a 
sale  of  the  entire  property,  and  direct  that 
the  proceeds  be  applied  as  provided  in  sec- 
tion 1476  of  the  Code  of  Civil  Procedure. 
(Estate  of  Herbert,  122  Cal.  329.) 

56.  The  Insolvent  Act  substantially  de- 
clares that  the  probate  procedure  should  be 
followed  in  case  of  a  homestead  exceeding 
five  thousand  dollars  in  value,  though  not 
expressly  so  providing;  and  section  1476  of 
the  Code  of  Civil  Procedure,  which  applies 
to  homesteads  created  by  declaration,  made 
and  recorded,  though  not  expressly  referred 
to  in  the  Insolvent  Act,  Is  to  be  applied  in 
setting  apart  the  homestead  created  by  the 
insolvent  debtor  in  case  of  such  excess  in 
value.    (Estate  of  Herbert,  122  Cal.  329.) 

57.  In  fixing  the  valuation  of  the  home- 
stead premises  of  the  insolvent,  mortgage 
liens  or  other  encumbrances  of  any  charac- 
ter upon  the  premises  are  immaterial,  and 
are  not  to  be  considered  as  an  element  enter- 
ing into  the  question.  (Estate  of  Herbert, 
122  Cal.  329.) 

58.  Under  the  Insolvent  Act  of  1895  the 
court  may  refuse  to  set  apart  to  the  insolv- 
ent property  improperly  included  in  a  declar- 
ation of  homestead,  although  no  formal 
written  opposition  is  filed  to  the  petition  to 
set  it  aside.  (Matter  of  Ligget,  117  Cal. 
352.) 

59.  Whether  necessary  or  not,  the  making 
and  filing  of  findings  on  an  application  to 
set  aside  a  homestead  to  an  insolvent  could 
not  prejudice  him  nor  could  he  complain  of 
any  action  of  the  court  of  that  character 
taken  at  his  request.  (Matter  of  Ligget,  117 
Cal.  352.) 

HOMICIDE. 
See  Criminal  Law,  XI,  16. 

HORSERACES. 
See  Agricultural  Societies;  Gaming. 

HOSPITALS. 

It  seems  that  section  19  of  the  act  of 
April  11,  1855,  which  required  that  the  hos- 
pital fund  should  be  appropriated  for  no 
other  object  than  for  the  care  of  the  indigent 
sick,  was  superseded  by  section  25  of  the 
County  Government  Act,  but  the  former 
section,  if  in  force,  does  not  apply  to  the 
fund  which  comes  to  the  county  from  the 
state  under  section  22  of  article  IV  of  the 
constitution  or  preclude   the   allowance  out 
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of  that  fund  of  commissions  for  Its  collec- 
tion.   (Power  v.  May,  123  Cal.  147.) 

Mandamus  to  compel  payment  out  of  hos- 
pital fund,  costs  In.    See  Mandamus,  15. 


HOSTILITY. 

Impeaching    witness    by    proof   of.      See 
Witnesses,  III,  7. 


HOTELS. 

Defrauding  hotel-keepers.  See  Criminal 
Law,  XI,  17. 

Fraud  in  misrepresenting  Income  of,  what 
waives.    See  Fraud,  23. 

Subscriptions  by  and  conditions  in.  See 
Subscription,  3. 

In  an  action  to  charge  an  hotel-keeper,  who 
had  taken  perishable  goods  on  cold  storage, 
as  an  accommodation  to  and  at  the  risk  of 
the  depositor,  for  gross  negligence  in  allow- 
ing the  temperature  of  the  storageroom  to 
rise,  whereby  the  goods  were  destroyed,  the 
evidence  reviewed,  and  held  insufficient  to 
charge  the  depositary  with  liability.  (Fan- 
ning v.  The  Coronado  Beach  Co.,  120  Cal. 
696.) 

HOURS. 
Of  labor.    See  Streets,  X,  1. 

HOUSE  OF  ILL-FAMB. 

Permitting  wife  to  enter.  See  Criminal 
Law,  XI,  10. 

HUSBAND  AND  WIFE. 
See  Marriage  and  Divorce. 

I.  Mutual  Rights  and  Liabilities. 

1.  Maintenance  of  Wife  by  Husband. 

2.  Maintenance  of  Husband  by  Wife. 

3.  Dealings    and     Actions    between; 

Gifts   or   Conveyances  by  Hus- 
band to  Wife. 

4.  Agreements  for  Separation. 

5.  Husband  as  Wife's  Agent. 

II.  Property  Rights. 

1.  What  Property  Separate  and  What 

Community  Property. 

2.  Presumptions  as  to  Separate  and 

Community  Property   and   Evi- 
dence as  to  Nature  of. 

3.  Gifts   and    Conveyances   of   Cbm- 

munlty  Property  and  Actions  to 
Recover. 

4.  Interest  of  Wife  in;  Succession  to. 

III.  Actions  against. 

IV.  Action  by  Wife  for  Death  of  Husband. 

Married  women.    See  Married  Women. 

Agreement  to  procure  signature  of  wife. 
See  Contracts,  III,  2. 

Husband,  control  of  over  homestead.  See 
Homesteads,  V. 

Insanity  of  husband  or  wife.  See  Home- 
steads, VIII. 


Permitting  wife  to  enter  house  of  ill- 
fame.    See  Criminal  Law,  XI,  10. 

Privileged  communications  between.  See 
Privileged  Communications,  III. 

Conversation  between  husband  and  his  at- 
torney in  presence  of  his  wife  are  not  privi- 
leged.   See  Privileged  Communications,  4. 

Delivery  of  deed  from  husband  to  wife  is 
not  a  privileged  communication.  See  Privi- 
leged Communications,  12. 

Wife  accepting  conveyance  and  retaining 
benefits  of  agreement  bound  by  it.  See 
Contracts,  12. 

Separate  property  of  wife  cannot  be 
awarded  on  divorce  granted  husband.  See 
Marriage  and  Divorce,  67. 

Community  property,  awarding  of  on  di- 
vorce.   See  Marriage  and  Divorce,  II,  6. 

Unauthorized  second  mortgage  of  wife's 
property  by  husband  and  release  of  prior 
mortgage,  subrogation.    See  Subrogation,  1. 

I.    Mutual  Rights  and  Liabilities. 
1.  Maintenance  of  Wife  by  Husband. 

Maintenance  of  wife  without  divorce.  See 
Marriage  and  Divorce,  II,  7. 

Compelling  absent  husband  in  suit  for 
maintenance  to  execute  bond  for  alimony. 
■See  Jurisdiction,  7. 

Allowance  of  alimony  in  action  for  main- 
tenance is  preferred  claim.  See  Estates  of 
Deceased  Persons,  87. 

1.  A  complaint  In  an  action  by  a  wife 
against  her  husband  for  permanent  support, 
without  divorce,  which  sets  forth  acts  of  ex- 
treme cruelty  of  the  husband,  and  avers 
that  by  reason  thereof  plaintiff  was  com- 
pelled to  depart  from  the  family  dwelling- 
place,  and  that  the  cruel  treatment  was  such 
as  to  render  it  Impossible  for  plaintiff  to 
continue  to  live  with  him,  states  facts  which 
constitute  desertion  under  section  93  of  the 
Civil  Code,  and  from  which  desertion  fol- 
lowed as  a  legal  conclusion,  and  need  not 
specifically  aver  willful  desertion  of  the 
plaintiff  by  the  defendant;  but  sufficiently 
states  a  cause  of  action  for  permanent  sup- 
port and  maintenance  of  the  plaintiff,  under 
section  137  of  the  Civil  Code.  (Benton  v. 
Benton,  122  Cal.  395.) 

2.  In  an  action  for  a  support  without 
divorce,  though  the  amount  of  the  allowance 
is  largely  within  the  discretion  of  the  court, 
and  it  retains  subsequent  control  thereof 
and  may  increase  or  diminish  the  allow- 
ance, yet  the  amount  to  be  allowed  is  an  is- 
suable fact,  and  cannot  be  made  in  the  first 
instance  in  excess  of  the  amount  asked  for 
in  the  complaint.  (Benton  v.  Benton,  122 
Cal.  395.) 

3.  The  superior  court  has  jurisdiction  to 
modify  a  decree  for  permanent  maintenance 
of  a  wife  and  child,  when  living  together,  by 
diminishing  the  allowance  made  for  her 
separate  support  and  maintenance,  and  in- 
creasing the  allowance  made  for  the  sup- 
port and  education  of  the  child,  when  sub- 
sequently required  to  attend  a  boarding 
school  at  increased  expense.  (Smith  v. 
Smith,  113  Cal.  268.) 
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4.  The  court  has  power  to  change  the  die- 
position  of  a  decree  for  permanent  mainte- 
nance, the  remedy  being  enforced  after  an- 
alogies drawn  from  the  divorce  jurisdiction. 
(Smith  v.  Smith,  113  Cal.  268.) 

5.  Upon  a  petition  for  a  new  modification 
of  a  decree  for  permanent  maintenance,  it 
must  be  presumed  that  the  court  took  into 
view  the  pecuniary  condition  and  require- 
ments of  the  parties,  and  their  relative 
claims  to  equitable  consideration,  both  in 
rendering  its  original  decree  and  in  modify- 
ing the  same;  and  a  modified  decree  Is  not 
to  be  subsequently  assailed  upon  a  petition 
for  a  new  modification  thereof,  for  matters 
occurring  before  its  rendition,  where  there 
is  no  showing  of  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect.  (Smith  v. 
Smith,  113  Gal.  26a) 

6.  A  petition  for  the  modification  of  a  de- 
cree for  permanent  maintenance,  or  for  a 
new  modification  thereof,  is  a  matter  ad- 
dressed to  the  discretion  of  the  court,  and 
its  action  will  not  be  disturbed,  except  for 
abuse  of  discretion.  (Smith  v.  Smith,  113 
Gal.  268.) 

7.  Although  the  wife,  as  such,  may  have 
no  such  interest  in  the  separate  property  of 
the  husband  as  will  enable  her  to  assail  vol- 
untary transfers  thereof  by  him,  yet.  when 
deserted  by  the  husband,  she  has  a  right  to 
sue  him  for  her  maintenance,  and.  though 
not  in  strictness  a  creditor  of  her  husband, 
she  is  so  far  within  the  statute  against 
fraudulent  transfers,  as  respects  her  right  to 
maintenance,  that  she  may  sue  to  avoid 
transfers  made  by  her  husband  of  his  sepa- 
rate property,  with  design  to  defeat  such 
right    (Murray  v.  Murray,  115  Cal.  266.) 

8.  Where  the  parties,  after  agreeing  to 
marry,  assumed  the  relation  of  husband  and 
wife,  and  she  became  pregnant  before  mar- 
riage, the  fact  that  the  transfer  to  defeat 
her  right  to  support  was  made  before  the 
marriage  was  lawfully  solemnized,  cannot 
change  the  rule  that  she  may,  upon  deser- 
tion by  her  husband  after  the  marriage,  as- 
sail such  transfer  in  an  action  by  her  for 
the  maintenance  of  herself  and  child;  and 
the  husband  has  no  equity  to  say  that  as- 
signments which  would  have  been  undenia- 
bly a  fraud  against  his  wife  if  made  after 
marriage,  should  be  treated  as  innocent 
when  made  before  that  event,  when,  by  his 
conduct,  marriage  had  become  to  her  Inevi- 
table to  avoid  the  continued  stain  of  con- 
cubinage, and  of  the  bastardy  of  her  off- 
spring.   (Murray  v.  Murray,  115  Cal.  266.) 

9.  The  fraudulent  transfers  made  by  the 
husband  should  not  be  set  aside  any  further 
than  is  necessary  to  secure  the  maintenance 
allowed  to  the  wife  by  the  court;  and  any 
property  not  needed  for  such  security  should 
be  restored  to  the  person  from  whom  the 
receiver  took  it.  (Murray  v.  Murray,  115 
Cal.  266.) 

10.  The  decree  should  declare  precisely 
what  property  is  to  continue  in  the  hands  of 
the  receiver,  or  to  be  otherwise  subjected  to 
the  satisfaction  of  the  judgment  for  ali- 
mony, and  the  remainder,  if  any,  should  be 


wholly  exempted  from  the  effect  of  the 
judgment.  (Murray  v.  Murray,  115  Cal. 
266.) 

11.  The  court  may  properly  direct  the  re- 
ceiver to  pay  a  physician's  bill  incurred  by 
the  plaintiff;  and  it  must  be  assumed  that 
this  was  found  to  be  a  part  of  the  necessary 
maintenance  of  the  plaintiff.  (Murray  v. 
Murray,  115  Cal.  266.) 

12.  The  superior  court  has  jurisdiction, 
under  section  144  of  the  Civil  Code,  to  re- 
quire the  husband  to  give  reasonable  secur- 
ity for  providing  maintenance,  and  may  en- 
force the  same  by  appointing  a  receiver: 
and  it  also  has  jurisdiction  to  appoint  a  re- 
ceiver at  the  commencement  of  the  action, 
under  the  general  provisions  of  section  564 
of  the  Code  of  Civil  Procedure,  for  such  ap- 
pointment, "where  receivers  have  been 
heretofore  appointed  by  the  usages  of  courts 
of  equity,"  it  being  in  accordance  with  such 
usage  to  enforce  the  wife's  equitable  de- 
mand for  maintenance,  which  may  be 
charged  specifically  upon  property  de- 
scribed in  the  complaint,  by  appointing  a  re- 
ceiver, where  it  is  necessary  to  preserve  her 
equitable  claim  thereupon  from  loss.  (Mur- 
ray v.  Murray,  115  Cal.  266.) 

13.  Where  the  husband  is  in  arrears  of 
payment  directed  by  the  court,  the  proper 
course  is  to  proceed  against  him  for  con- 
tempt In  failing  to  obey  the  decree;  and  no 
further  order  to  pay  Is  needed.  (Smith  v. 
Smith,  113  Cal.  268.) 

2.  Maintenance  of  Husband  by  Wife. 

14.  In  the  case  provided  for  in  section  176 
of  the  Civil  Code,  when  the  husband  has  no 
separate  property,  and  there  is  no  commun- 
ity property,  and  he  is  unable  from  infirmity 
to  support  himself,  and  has  not  deserted  the 
wife,  the  superior  court  has  equitable  juris- 
diction to  enforce  the  obligation  of  the  wife 
to  support  the  husband  out  of  her  separate 
property,  though  no  divorce  is  sought  by 
him.  (Livingston  v.  Superior  Court,  117 
Cal.  633.) 

15.  The  jurisdiction  of  a  court  of  equity 
over  such  an  action  by  the  husband  is  in 
accord  with  the  general  principle  that 
where  rights  exist,  and  there  is  no  adequate 
legal  remedy,  equity  will  take  jurisdiction, 
and  also  rests  upon  the  same  ground  of  obli- 
gation for  support,  which  is  the  basis  of  the 
jurisdiction  of  equity  to  decree  alimony  to 
a  wife,  though  no  divorce  is  sought  from  the 
husband.  (Livingston  v.  Superior  Court, 
117  Cal.  633.) 

16.  Where  the  wife  transferred  all  of  her 
property  to  her  daughter,  in  violation  of  an 
injunction  restraining  any  transfer,  and  re- 
fused to  pay  alimony  ordered  by  the  court 
to  be  paid  to  the  husband,  the  superior  court 
has  jurisdiction  to  punish  her  for  contempt, 
and,  although  upon  the  hearing,  she  pre- 
sented an  affidavit  stating  her  pecuniary  in- 
ability to  pay  the  alimony,  the  finding  of  the 
court  against  her  as  to  her  pecuniary  ability 
cannot  be  reviewed  upon  certiorari,  upon 
which  the  attack  Is  made  solely  upon  the 
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power  of  the  court  to  make  the  order  pun- 
ishing her  for  contempt.  (Livingston  v.  Su- 
perior Court,  117  Cai.  633.) 


3.  Dealings  and  Actions  between;  Gifts  or 
Conveyances  by  Husband  to  Wife. 

Intention  of  husband  to  make  gift  to  wife 
may  be  proved  by  his  declarations.  See 
Gifts,  13. 

Declarations  of  husband  after  conveyance 
to  wife  are  not  admissible  against  wife. 
See  Fraudulent  Conveyances,  23. 

Executory  agreement  between  does  not 
vest  any  Interest    See  Mistake,  9. 

Mutual  deeds  between.    See  Deeds,  5. 

Action  by  husband  and  child  to  enforce 
trust  against  wife  and  her  grantees.  See 
post,  54  et  seq. 

17.  In  an  action  by  a  wife  to  recover 
money  alleged  to  have  been  loaned  by  her 
to  her  husband,  where  she  had  established  a 
prima  facie  case,  and  the  husband  there- 
upon Introduced  some  evidence  tending  to 
show  that  the  money  was  not  loaned  but 
was  a  gift  to  him  from  her,  it  was  proper 
for  the  court,  in  view  of  the  provisions  of 
sections  158,  2219,  and  2235  of  the  Civil 
Code,  to  instruct  the  jury  that  as  plaintiff 
and  defendant  were  wife  and  husband,  it 
devolved  upon  the  husband  who  claimed  to 
have  received  the  money  as  a  gift  to  prove 
that  such  gift  was  made  without  undue  in- 
fluence on  his  part,  the  presumption  being, 
in  the  absence  of  such  evidence,  that  undue 
influence  was  used,  and  to  instruct  the  jury 
to  find  a  verdict  for  the  plaintiff,  for  the 
want  of  such  evidence.  (White  v.  Warren, 
120  Cal.  322.) 

ia  Under  the  law  of  California,  the  hus- 
band and  wife  may  contract  with  each 
other  as  freely  as  if  unmarried,  and  there  is 
no  presumption  of  undue  influence  in  case 
of  a  conveyance  from  one  to  the  other,  but 
the  deed  prima  facie  conveys  whatever  its 
terms  embrace.  (Tillaux  v.  Tillaux,  115  Cal. 
663.) 

19.  The  rules  applicable  to  dealings  be- 
tween trustees  and  beneficiaries,  where  the 
trustee  obtains  any  advantage  from  his  ben- 
eficiary, are  applicable  to  transactions  be- 
tween husband  and  wife,  where  one  secures 
any  advantage  over  the  other,  and  apply  to 
a  ease  where  money  is  claimed  to  have  been 
given  by  the  wife  to  the  husband.  (White 
v.  Warren,  120  Cal.  322.) 

20.  By  a  grant,  bargain,  and  sale  deed 
from  the  husband  to  the  wife,  expressing  a 
money  consideration,  the  wife  presump- 
tively becomes  seised  of  the  land  as  of  her 
separate  estate.  (Ions  v.  Harbison,  112  Cal. 
260.) 

21.  A  deed  executed  and  delivered  from  a 
husband  to  his  wife,  conveying  an  absolute 
title  in  fee,  with  an  expressed  consideration 
of  "love  and  affection,"  and  "for  her  better 
maintenance  and  support,"  requires  no  other 
consideration  to  support  it,  and  no  trust  re- 
sults therefrom  in  favor  of  the  husband  for 
want  or  failure  of  consideration,  notwith- 
standing   there    was    a    contemporaneous 


agreement  of  the  parties  to  live  apart  and 
not  to  molest  each  other,  and  notwithstand- 
ing there  was  a  failure  of  the  parties  to 
carry  out  such  agreement,  and  an  alleged 
breach  of  the  wife's  contract  not  to  molest 
the  husband.  (Tillaux  v.  Tillaux,  115  Cal. 
663.) 

22.  In  case  of  voluntary  conveyance,  mere 
want  of  consideration  never  raises  a  result- 
ing trust  to  the  donor,  nor  can  such  convey- 
ance be  revoked  or  set  aside  by  him.  (Til- 
laux v.  Tillaux,  115  Cal.  663.) 

23.  The  husband  cannot,  years  after  the 
execution  and  delivery  of  a  voluntary  con- 
veyance to  his  wife,  maintain  an  action  to 
compel  a  reconveyance  from  her  for  alleged 
want  and  failure  of  consideration,  connected 
with  an  alleged  breach  of  the  wife's  promise 
not  to  molest  the  husband,  made  as  part  of 
an  agreement  for  separation  between  them 
at  the  time  of  the  conveyance,  and  an  al- 
leged intention  on  her  part  to  break  the 
promise  when  made;  and  a  complaint  stat- 
ing such  facts,  and  also  showing  that  the 
parties  did  not  in  fact  live  separately  for 
several  years,  states  no  ground  upon  which 
a  reconveyance  can  be  compelled,  the  al- 
leged promise  being  merely  incidental  to 
the  agreed  separation,  and  such  as  the  hus- 
band, by  his  consent  not  to  live  separately 
from  the  wife,  gave  her  no  opportunity  to 
comply  with;  and  the  averment  of  original 
intention  on  her  part  to  break  the  promise 
not  to  molest  the  husband  after  a  separation 
is  of  no  legal  significance,  there  being  no 
averment  that  she  had  no  intention  to  per- 
form the  agreement  of  separation,  or  that 
she  promised  to  live  peaceably  with  the  hus- 
band without  a  separation.  (Tillaux  v.  Til- 
laux, 115  Cal.  663.) 

24.  Where  the  husband  conveyed  land  to 
his  wife  through  her  father,  without  mak- 
ing any  reservation  as  to  the  water  flowing 
from  an  artesian  well  upon  the  land  granted, 
such  well  passed  with  the  land,  and  they 
both  became  the  separate  property  of  the 
wife;  and  the  court  has  no  jurisdiction,  upon 
granting  a  divorce  to  the  husband,  to  dis- 
pose of  any  part  of  the  water  right  to  the 
husband.    (Re id  v.  Reid,  112  Cal.  274.) 

25.  Where  a  husband  executed  a  deed  of 
gift  to  his  wife  of  property  subject  to  a  deed 
of  trust  executed  by  him  to  secure  his  in- 
debtedness, and  she  executed  to  him  a 
power  of  attorney  authorizing  him  to  mort- 
gage the  property,  and  he,  under  the  power, 
executed  a  note  and  mortgage  for  himself, 
and  for  his  wife  as  attorney  in  fact  to  an 
assignee  of  his  creditor  to  secure  the  same 
indebtedness  secured  by  the  trust  deed,  and 
in  consideration  of  the  new  note  and  mort- 
gage to  such  assignee  the  old  notes  were  de- 
livered up  and  a  quitclaim  deed  was  exe- 
cuted by  the  trustee  and  by  the  husband 
jointly  to  the  wife,  all  at  the  same  time,  and 
as  parts  of  the  same  transaction,  the  mere 
change  in  the  form  of  Hen  did  not  change 
the  position  of  the  wife,  and  the  facts  do 
not  show  any  legal  limitation  of  the  express 
power  given  to  the  husband  to  execute  the 
mortgage;  and  the  principle  that  an  attor- 
ney with  power  to  mortgage  cannot  make  a 
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mortgage  for  his  own  personal  debt,  and  for 
his  own  personal  advantage  alone,  does  not 
apply*  (Savings  Bank  of  San  Diego  Co.  v. 
Daley,  121  Cal.  199.) 

26.  A  gift  of  personal  property  by  a  hus- 
band to  his  wife  to  secure  the  property  to 
her  in  the  event  of  his  anticipated  death 
when  sick,  fails  to  be  effective  in  the  event 
of  his  recovery,  and  use  of  such  property  in 
his  business  in  the  same  manner  and  at  the 
same  place  as  before  his  sickness.  (O'Kane 
v.  Whelan,  124  Cal. '200.) 

27.  A  sale  of  personal  property  by  a  hus- 
band to  his  wife  is  void  under  the  statute 
of  frauds,  as  against  his  creditors,  if  not  fol- 
lowed by  an  immediate  delivery  and  actual 
and  continued  change  of  possession,  and  if 
the  possession  and  control  thereof  by  the 
husband  remains  the  same  as  before  the 
sale.    (O'Kane  v.  Whelan,  124  Cal.  200.) 

28.  The  fact  that  the  wife  subsequently 
made  and  recorded  an  inventory  of  her  sepa- 
rate property,  including  the  personal  prop- 
erty for  which  a  bill  of  sale  was  given  her 
by  the  husband,  cannot  dispense  with  the 
necessity  of  a  delivery  and  actual  and  con- 
tinued change  of  possession  of  the  goods 
sold,  to  make  the  transfer  valid  as  against 
existing  creditors  of  the  husband.  Section 
165  of  the  Civil  Code  is  not  entitled  to  such 
a  construction  as  would  nullify  the  provi- 
sions of  section  3440  of  that  code  as  to 
fraudulent  transfers  of  personal  property. 
(O'Kane  v.  Whelan,  124  Cal.  200.) 

4.  Agreements  for  Separation. 

Conveyance  made  on  separation  cannot  be 
set  aside  when.    See  ante,  23. 

Agreement  for  separation  and  division  of 
property,  effect  on  homestead.  See  Home- 
steads, 30. 

29.  An  agreement  for  separation  between 
husband  and  wife,  providing  for  the  pay- 
ment of  an  annuity  to  the  wife  during  her 
life,  to  constitute  a  lien  upon  his  "estate," 
which  is  duly  acknowledged  and  recorded, 
creates  a  lien  upon  all  of  the  lands  of  the 
husband  for  arrearages  of  the  annuity,  and 
is  notice  to  a  subsequent  mortgagee  of  par- 
ticular lands  belonging  to  the  husband,  and 
entitled  to  priority  over  the  mortgage.  (Hig- 
gins  v.  Higgins,  121  Cal.  487.) 

30.  The  term  "estate"  used  in  the  agree- 
ment for  separation  to  denote  the  subject  of 
the  lien,  though  having  a  diversity  of  legal 
meanings,  is  to  be  understood  in  the  sense 
which  will  accomplish  and  not  defeat  the 
obvious  purpose  to  create  a  lien,  and  as  com- 
prehending property  susceptible  of  being  im- 
pressed with  a  lien,  and,  being  used  with- 
out qualification,  includes  all  the  lands  of 
the  husband.  Failure  to  indicate  the  local- 
ity of  the  lands,  or  specifically  to  describe 
them,  is  not  fatal  to  the  lien;  but  the  princi- 
ple that  "that  is  certain  which  is  capable  of 
being  made  certain,"  is  applicable;  and  ex- 
trinsic evidence  is  admissible,  under  proper 
pleading,  to  identify  the  property.  (Higgins 
v.  Higgins,  121  Cal.  487.) 

31.  An  agreement  for  separation  between 
a  husband  and  wife,  made  in  pursuance  of  a 


compromise  of  an  action  for  a  divorce,  pro- 
viding for  a  division  of  property  between 
them,  and  containing  a  mutual  release  "from 
all  obligations  for  the  future  acts  and  debts 
of  each  other,"  and  an  Individual  release 
each  to  the  other  from  the  then  existing 
debts  and  obligations  of  each,  but  not  con- 
taining a  release,  in  terms,  by  either  one, 
of  claims  upon  the  future  acquisitions  of  the 
other  nor,  In  terms,  any  release  by  either 
one  upon  the  estate  of  the  other  in  case  of 
death,  does  not  amount  to  a  waiver  or  re- 
lease by  either  of  the  right  to  succeed  to  all 
or  any  portion  of  the  other's  estate.  (Estate- 
of  Jones,  118  Cal.  409.) 

32.  In  a  proceeding  for  a  distribution  of 
such  a  wife's  estate,  instituted  by  the  hus- 
band, and  on  the  appeal  from  the  decree 
therein,  the  public  administrator,  as  admin- 
istrator of  her  estate,  who  made  and  had  no 
claim  upon  the  estate  beyond  his  commis- 
sions, was  not  an  adverse  party,  nor  a  neces- 
sary party  to  the  appeal,  and  the  attorney 
who  appeared  for  him  in  the  general  pro- 
ceedings of  the  administration  had  a  right 
to  appear  as  attorney  for  the  husband  in  the 
proceeding  for  a  distribution.  (Estate  of 
Jones,  118  Oal.  499.) 

5.  Husband  as  Wife's  Agent. 

33.  The  findings  in  this  case  as  to  the  rati- 
fication by  a  wife  of  the  unauthorised  act 
of  her  husband  in  borrowing  money,  which 
was  obtained  upon  a  note  and  mortgage  exe- 
cuted by  him  without  authority  as  her  at- 
torney in  fact,  held  not  sustained  by  evi- 
dence not  differing  in  legal  effect  from  that 
appearing  upon  a  former  appeal  (104  Cal. 
672),  which  was  held  Insufficient  to  estab- 
lish a  ratification  of  the  loan,  for  want  of 
knowledge  by  the  wife  of  her  rights,  and 
for  want  of  reception  by  her  of  the  benefit 
of  the  loan,  except  as  to  part  thereof  paid 
to  release  a  mortgage  upon  her  property. 
(Brown  v.  Rouse,  125  Cal.  646.) 

II.  Property  Rights. 

1.  What  Property  Separate  and  What  Com- 
munity Property. 

Land  and  well  conveyed  to  wife  is  her 
separate  property  when.    See  ante,  24. 

Presumptions  as  to  community  and  sepa- 
rate property.    See  post,  II,  2. 

Finding  that  property  is  community  prop- 
erty, what  is  not.    See  post,  53. 

34.  Land  conveyed  to  a  married  woman, 
in  exchange  for  other  land  which  was  owned 
by  her,  becomes  her  separate  property. 
(Sanchez  v.  Grace  M.  B.  Church,  114  Cal. 
295.) 

35.  Prior  to  the  amendment  of  section  164 
of  the  Civil  Code  In  March,  1889,  property 
conveyed  for  a  money  consideration  to  either 
or  both  of  the  spouses  was  deemed  to  be 
community  property,  in  the  absence  of  proof 
to  the  contrary.  (Svetinlch  v.  Sheean,  124 
Cal.  216.) 

36.  Property  acquired  by  the  husband  be- 
fore marriage  is  properly  distributed  as  his 
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separate  estate;  and  the  presumption  that 
property  purchased  after  marriage  is  com- 
munity property  is  rebutted  and  overcome 
by  proof  that  the  property  acquired  after 
marriage  was  acquired  by  the  ordinary  use 
of  his  separate  property,  and  that  lands 
which  appear  to  have  been  the  nucleus  of 
subsequent  holdings  was  settled  upon,  pos- 
sessed, and  claimed  by  him  long  before  his 
marriage,  although  not  consummated  by 
patent  from  the  sources  of  paramount  title 
until  subsequent  to  the  marriage.  (Estate 
of  Boody9  119  Cal.  402.) 

37.  The  presumption  that  lands,  the  pat- 
ents to  which  were  applied  for  and  ac- 
quired long  after  marriage,  are  community 
property,  is  not  overcome  by  proof  that  a 
possessory  right  to  such  lands  was  held  by 
a  partnership  before  marriage,  of  which  the 
husband  was  a  member,  in  the  absence  of 
proof  that  the  money  paid  to  obtain  the  title 
was  clearly  and  distinctly  traceable  to  the 
separate  property  of  the  husband,  not  by 
way  of  surmises  and  probabilities,  but  by 
plain  and  connected  channels;  nor  is  the 
naked  right  of  possession  by  the  partners 
jointly  such  a  right  as  to  give  one  of  the 
partners  an  equity  to  which  the  subse- 
quently acquired  title  to  part  of  the  land  so 
held  could  attach.  (Estate  of  Boody,  113 
Gal.  682.) 

38.  A  crop  raised  on  land  leased  by  a  wife 
in  her  own  name,  from  seed  barley  for  the 
price  of  which  she  gave  her  promissory  note, 
but  which  was  bought  by  the  husband  in 
her  name,  and  was  planted  under  his  pei- 
sonal  superintendence,  is  community  prop- 
erty, and  subject  to  execution  for  the  hus- 
band's debts,  in  the  absence  of  an  agree- 
ment between  them  that  the  crop  raised  on 
the  leased  land  should  be  the  separate  prop- 
erty of  the  wife.  (Davis  v.  Green,  122  Cal. 
364.) 

39.  The  community  character  of  property 
purchased  by  the  husband  is  not  changed 
by  a  subsequent  decree  in  partition  allotting 
it  to  the  husband  and  wife  jointly.  That 
decree  conferred  no  new  or  additional  title 
upon  the  wife.  (Cunha  v.  Hughes,  122  Cal. 
111.) 

2.  Presumptions  as  to  Separate  and  Com- 
munity Property,  and  Evidence  as  to 
Nature  of. 

Deed  from  husband  to  wife  presump- 
tively creates  separate  estate.    See  ante,  20. 

Presumption  that  property  purchased 
after  marriage  is  community  property,  re- 
buttal of.    See  ante,  36,  37. 

40.  All  property  acquired  after  marriage  by 
either  husband  or  wife,  otherwise  than  by 
gift,  bequest,  devise,  or  descent,  is  presumed 
to  be  community  property;  and  the  burden 
is  upon  the  party  claiming  that  it  is  sepa- 
rate property  to  prove  it  to  be  such  by  clear 
and  convincing  evidence.  (Davis  v.  Green, 
122  Cal.  364.) 

41.  The  presumption  is  that  lands  pur- 
chased during  marriage  are  community  prop- 
erty, and    this    presumption    can  be  over- 


thrown only  by  evidence  of  a  clear,  certain, 
and  convincing  character,  establishing  the 
contrary;  and  the  burden  of  rebutting  this 
presumption  rests  upon  the  parties  claiming 
the  separate  character  of  the  property;  and, 
in  the  absence  of  such  rebutting  proof,  the 
presumption  as  to  the  community  character  ' 
of  the  property  is  absolute  and  conclusive. 
(Estate  of  Boody,  113  Cal.  682.) 

42.  Land  conveyed  to  a  married  woman  by 
a  deed  reciting  that  it  was  conveyed  "as  the 
separate  estate  of  the  grantee,"  is  pre- 
sumptively her  separate  property  and  not 
community  property.  (Sanchez  v.  Grace  M. 
E.  Church,  114  Cal.  295.) 

43.  Under  section  164  of  the  Civil  Code,  as 
it  stood  prior  to  the  amendment  of  1889,  and 
the  subsequent  amendments,  a  deed  of  bar- 
gain and  sale  to  a  married  woman  must  be 
presumed  to  have  been  paid  for  from  com- 
munity funds,  and  to  have  vested  the  title  in 
the  marital  community;  and  this  presump- 
tion could  only  be  overcome  by  clear  and 
satisfactory  evidence.  (Lewis  v.  Burns,  122 
Cal.  358.) 

44.  The  presumption  established  by  sec- 
tion 164  of  the  Civil  Code,  prior  to  the 
amendment  of  1889,  became  a  yule  of  prop- 
erty in  respect  of  conveyances  previously 
made;  and  the  amendment  changing  the  pre- 
sumption cannot  operate  retroactively  so  as 
to  alter  or  affect  the  presumption  attaching 
to  a  previous  conveyance.  (Lewis  v.  Burns, 
122  Cal.  358.) 

45.  A  note  and  mortgage  executed  to  a  de- 
ceased testatrix  are  presumed  to  be  her  sep- 
arate property;  but  such  presumption  is 
disputable,  and  the  court  may  receive  evi- 
dence to  show  that  they  were  common  prop- 
erty, and  not  subject  to  administration  in 
the  wife's  estate;  and  if  the  court  so  finds, 
upon  sufficient  evidence,  the  property  is  not 
subject  to  administration  or  distribution  as 
any  part  of  the  wife's  estate,  but  is  properly 
left  to  the  legal  control  of  the  husband. 
(Estate  of  Young,  123  Cal.  337.) 

46.  For  the  purpose  of  ascertaining  the 
community  property,  the  husband  and  wife 
are  each  entitled  to  prove  what  moneys 
which  were  the  separate  property  of  either 
were  put  into  the  common  funds;  but  such 
moneys  cannot  be  considered  as  separate 
property,  unless  they  can  be  traced  and  seg- 
regated from  the  mass  of  the  community 
property.    (Reid  v.  Held,  112  Cal.  274.) 

47.  Where  a  joint  deed  was  made  to  a  hus- 
band and  wife,  it  may  be  shown  that  the 
property  was  purchased  with  his  separate 
means,  and  is  his  separate  property,  and  that 
the  husband  permitted  the  conveyance  to  be 
made  to  them  jointly,  solely  to  enable  the 
better  management  and  care  thereof  by  the 
wife  during  his  absence  from  home  as  an 
officer  in  the  United  States  navy,  and  not 
as  a  gift  to  the  wife  in  whole  or  in  part,  and 
that  she  has  no  estate  therein.  (Svetinich  v. 
Sheean,  124  Cal.  216.) 

48.  Upon  the  issue  as  to  the  character  of 
the  property  to  be  disposed  of  by  the  court, 
in  an  action  by  the  wife  for  divorce  on  the 
grounds  of  the  extreme  cruelty  and  habitual 
intemperance  of  the  husband,  a  paper  signed 
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by  the  husband,  In  which  he  offered  to  di* 
vide  the  property,  and  described  it  as  com- 
munity property,  is  admissible  in  evidence 
against  him  as  a  declaration  or  admission 
of  fts  community  character,  though  the  offer 
was  made  by  way  of  compromise,  the  decla- 
ration not  being  essential  to  the  purpose  of 
the  compromise,  or  to  be  regarded  as  a  con- 
cession made  for  that  purpose,  but  being  the 
statement  of  an  independent  fact.  (Rose  v. 
Rose.  112  Gal.  341.) 

49.  The  assessment  lists  of  the  property 
deeded  to  the  wife,  showing  an  assessment 
made  to  her  by  the  assessor,  are  not  an 
admission  that  it  was  her  separate  property, 
and  do  not  require  an  explanation  from  the 
husband  as  to  his  interest  In  the  property. 
(Lewis  v.  Burns,  122  Cal.  358.) 

50.  The  recital  in  a  deed  executed  by  the 
wife,  that  the  property  conveyed  was  her 
separate  property,  acquired  while  living  sep- 
arate and  apart  from  her  husband,  is  not 
evidence  of  the  fact  recited,  as  against  the 
husband;  but  is  evidence  to  contradict  a 
finding  in  favor  of  her  grantees  that  the 
property  was  acquired  by  gift.  (Lewis  v. 
Burns,  122  Cal.  358.) 

3.  Gifts   and    Conveyances   of    Community 
Property  and  Actions  to  Recover. 

Voluntary  conveyances  between.  See 
Fraudulent  Conveyances,  II,  3. 

Reformation  of  mortgage  by  husband  and 
wife  for  mistake.  See  Reformation  of  Con- 
tracts, 2. 

Cannot  set  up  outstanding  title  in  assignee 
as  against  mortgagee  of  homestead.  See 
Ejectment,  8. 

Order  by  wife  to  husband  for  stock  Is  not 
an  assignment  See  Building  Associations,  2. 

Conveyance  in  fraud  of  wife.  See  Mar- 
riage and  Divorce,  II,  5,  c. 

Delivery  of  deed  of  gift  by  husband  to 
third  person.    See  Gifts,  20,  21. 

Gifts  or  conveyances  from  husband  to 
wife.    See  ante,  I,  3. 

51.  Prior  to  the  amendment  of  1891  to  sec- 
tion 172  of  the  Civil  Code,  forbidding  the 
husband  to  give  away  community  property 
without  consent  of  the  wife  in  writing,  the 
code  vested  in  the  husband  all  of  the  ele- 
ments of  absolute  ownership  of  the  com- 
munity property,  to  the  exclusion  of  the 
wife,  whose  interest  was  a  mere  expectancy; 
and  as  to  all  the  world  except  the  wife,  there 
was,  prior  to  that  amendment  no  distinction 
between  the  community  estate  and  the  sep- 
arate estate  of  the  husband  as  respects  the 
power  of  disposition,  and  the  amendment  of 
the  code  cannot  be  construed  retroactively 
so  as  to  deprive  the  husband  of  his  vested 
right  to  dispose  by  gift  of  community  prop- 
erty which  was  acquired  prior  to  the  amend- 
ment, without  the  written  consent  of  the 
wife.    (Spreckels  v.  Spreckels,  116  Cal.  339.) 

52.  The  wife  cannot  be  joined  with  the 
husband  in  an  action  to  recover  community 
property,  without  reference  to  the  question 
of  the  wife's  interest  therein;  and  If  she  is 
so  joined,  a  demurrer  for  misjoinder  of  par- 


ties   should    be    sustained.    (Spreckels    v. 
Spreckels,  116, Cal.  339.) 

53.  In  an  action  by  a  surviving  wife  to 
set  aside  certain  deeds  made  by  her  husband 
to  another  woman,  held,  upon  a  review  of 
the  evidence,  that  the  findings  of  the  lower 
court,  that  the  grantee  named  in  the  deeds 
had  only  paid  a  consideration  for  the  pur- 
chase of  an  undivided  half  Interest  in  the 
property  conveyed,  was  sustained.  (Hughes 
v.  Doe,  114  Cal.  199.) 

54.  A  complaint  by  a  husband  and  child 
to  enforce  a  trust  against  his  wife,  and  her 
grantees,  based  upon  the  theory  that  she 
took  the  legal  title  as  trustee  for  the  benefit 
of  the  husband,  wife,  and  child,  in  equal 
shares,  and  conveyed  it  in  violation  of  the 
trust,  and  that  her  grantee  and  his  successor 
were  not  innocent  purchasers,  cannot  be 
amended  so  as  to  change  the  cause  of  action 
by  averring  that  the  property  held  in  the 
name  of  the  wife  was  community  property, 
of  which  she  could  not  transfer  the  title,  if 
such  new  cause  of  action  was  barred  by  the 
statute  of  limitations  at  the  time  of  the  pro- 
posed   amendment.    (Pelser   v.  Griffin,  125 

Cal.  9.) 

55.  A  finding  in  the  action  to  enforce  the 
trust  that  the  husband  paid  for  the  property 
held  in  the  wife's  name  is  not  a  finding  that 
the  property  was  community  property,  and 
does  not  warrant  a  judgment  for  the  hus- 
band if  the  court  finds  that  the  wife  did  not 
hold  the  property  in  trust.  (Pelser  v.  Grlffln, 
125  Cal.  9.) 

56.  The  amendment  of  March  3,  1893,  to 
section  164  of  the  Civil  Code,  providing  that 
where  married  women  conveyed  real  prop- 
erty acquired  prior  to  May  19,  1889,  the  hus- 
band shall  be  barred  from  commencing  any 
action  to  show  that  said  real  property  was 
community  property  from  and  after  July  1. 
1894,  is  a  valid  statute  of  limitations,  fixing 
the  time  within  which  an  action  to  avoid 
such  a  past  conveyance  by  the  wife  must  be 
brought.    (Peiser  v.  Griffin,  125  Cal.  9.) 

57.  Where,  under  the  findings  made,  the 
judgment  properly  followed  that  the  plain- 
tiffs take  nothing  by  their  action,  an  omis- 
sion to  find  determinated  as  to  the  title  of 
an  intervenor,  who  claimed  to  be  a  bona  fide 
purchaser  for  value  from  the  grantee  of  the 
wife,  is  immaterial,  and  cannot  work  an  In- 
jury to  the  plaintiffs.  (Pelser  v.  Griffin,  125 
Cal.  9.) 

4.  Interest  of  Wife  In;  Succession  to. 

Possession  of  wife  cannot  be  adverse  to 
husband  pending  appeal.  See  Writs  of  As- 
sistance, 2. 

Property  held  jointly  by  husband  and  wife 
cannot  be  sold  on  execution  against  wife  in- 
dividually.   See  post,  63. 

Interest  of  wife,  nature  of.    See  ante,  51. 

Action  by  surviving  wife  to  set  aside  deed 
of  husband.    See  ante,  53. 

58.  The  legal  title  to  the  community  prop- 
erty is  in  the  husband,  and  the  wife  has  no 
right  or  title  to  any  specific  property,  but 
only  what  may  remain  upon  a  dissolution  of 
the  community,  otherwise  than  by  her  own 
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death,  and  this  interest  cannot  be  classified 
as  any  species  of  estate  known  to  the  law. 
(Estate  of  Burdick,  112  Cal.  887.) 

59.  At  the  death  of  the  husband  without 
descendants,  the  wife  is  entitled  to  succeed 
to  three-fourths  of  the  community  property, 
which  passes  to  her  heirs  at  her  death,  and 
a  decree  of  distribution  of  the  deceased  hus- 
band's estate,  awarding  only  one-half  of 
the  property  to  the  heirs  of  the  deceased 
wife,  is  erroneous  and  will  be  reversed.  (Es- 
tate of  Boody,  113  Cal.  682.) 

Devise  of  community  property,  effect  of. 
See  Estates  of  Deceased  Persons,  VII,  5. 

Community  property,  administration  of 
and  power  of  testator  over.  See  Estates  of 
Deceased  Persons,  76^78. 

Community  property,  interest  of  surviving 
widow  in.  See  Estates  of  Deceased  Per- 
sons, 110,  111. 

Wife  takes  community  property  by  succes- 
sion and  distribution.  See  Estates  of  De- 
ceased Persons,  2. 

Probate  court  has  jurisdiction  to  admin- 
ister upon  community  property.  See  Estates 
of  Deceased  Persons,  2. 

III.  Actions  against. 

Action  against  husband  and  wife,  writ  of 
assistance  against  wife.  See  Writs  of  As- 
sistance, 3. 

Husband  in  joint  action  against  husband 
and  wife  cannot  counterclaim  for  Individual 
demand.    See  Counterclaim,  1. 

Action  to  enforce  trust  against  husband, 
judgment  for  money  void.  See  Judgments, 
56. 

60.  Where  a  wife  mortgaged  her  separate 
real  property  to  secure  a  note  of  the  hus- 
band, the  establishment  of  the  validity  of 
the  note  against  the  husband  is  an  essential 
predicate  to  the  foreclosure  of  the  mortgage; 
and  where,  upon  the  husband's  defense,  the 
note  fails  for  want  of  consideration,  the 
plaintiff  has  no  claim  to  be  satisfied  out  of 
the  wife's  property,  notwithstanding  she 
may  have  made  default  in  the  action,  and 
without  regard  to  whether  her  default  is 
waived  or  not.  (Sawtelle  v.  Muncy,  116  Cal. 
435.) 

61.  The  default  of  the  wife  is  waived, 
where,  subsequently  thereto,  she  interposed 
pleadings  which  were  not  objected  to,  and 
by  going  to  trial  against  her  upon  the  mer- 
its.   (Sawtelle  v.  Muncy,  116  Cal.  435.) 

62.  Where  a  court  has  found  upon  suffi- 
cient evidence  that  a  wife,  made  codefendant 
with  her  husband,  had  knowledge  of  all  the 
facts  concerning  the  agreement  between  her 
husband  and  the  plaintiff,  at  the  time  of  a 
deed  made  to  her  by  her  husband,  and  the 
case  was  tried  as  though  the  husband  still 
owned  the  property,  the,  question  whether 
his  deed  to  his  wife  would  affect  the  rights 
of  the  plaintiff  need  not  be  considered. 
(Capelli  v.  Dondero,  123  Cal.  324.) 

63.  The  property  held  jointly  by  a  husband 
and  wife  cannot  be  sold  on  execution  against 
the  wife  individually,  whether  it  be  the  sep- 
arate property  of  the  husband,  or  commun- 
ity property.  (Svetinich  v.  Sheean,  124  Cal. 
216.) 


IV.  Action  by  Wife  for  Death  of  Husband. 

Evidence,  what  admissible  in  action  for 
death  of  wife.    See  Negligence,  34. 

64.  An  action  for  the  death  of  a  husband 
brought  by  the  surviving  widow  Is  brought 
by  an  heir  of  the  deceased,  who  may  be  the 
sole  heir;  and  where  the  complaint  does  not 
show  on  its  face  that  there  were  other  heirs, 
and  the  answer  does  not  plead  nonjoinder  of 
other  heirs,  the  objection  to  such  nonjoinder 
is  waived.  (Knott  v.  McGilvray,  124  Cal. 
128.) 

HUSBANDRY. 

Exemption  of  Implements  of.  See  Exemp- 
tions. 

HYPNOTISM: 

Expert  evidence  of  a  hypnotist  is  not  ad- 
missible to  show  that  the  defendant,  when 
hypnotized  by  him,  had  made  a  statement  to 
him  in  regard  to  his  knowledge  of  the  hom- 
icide, and  had  denied  his  guilt  while  in  that 
condition,  from  which  statements  he  was 
ready  to  testify  that  defendant  is  not  guilty; 
and,  after  rejection  of  the  offer  of  such  evi- 
dence, it  is  proper  for  the  court  to  instruct 
the  jury  to  disregard  the  offer,  and  that  the 
law  does  not  recognize  hypnotism.  (People 
v.  Ebanks,  117  Cal.  652.) 


HYPOTHETICAL  QUESTIONS. 
See  Evidence,  40,  41. 

IDEM  SONANS. 

Misspelling  of  name  In  Indictment,  when 
not  error.    See  Criminal  Law,  312. 

Mervin  and  Marvin.  See  Criminal  Law. 
638. 

Helen  and  Ellen.    See  Wills,  27. 

IDENTITY. 

Club  not  identified  is  not  admissible.  See 
Criminal  Law,  424. 

Cross-examination,  what  proper  on  ques- 
tion of  identity  of  person.  See  Criminal 
Law,  233. 

Deadly  weapon,  identification  of.  See 
Criminal  Law,  226-228. 

Description,  certainty  of.    See  Trover,  3. 

Ditch  described  by  name  is  sufficiently 
identified,  when.    See  Deeds,  3. 

Instruction  as  to  identity  of  defendant, 
when  properly  refused.    See  Instructions,  28. 

Map  admissible  to  identify  boundary.  See 
Boundaries,  16. 

New  corporation,  Identity  of  with  old.  See 
Landlord  and  Tenant. 

Offense,  identity  of  may  be  established  by 
parol.    See  Criminal  Law,  521. 

Parties  referred  to  in  newspaper  article, 
identification  of.    See  Criminal  Law,  302. 

Presumption  of  identity  of  person  from 
Identity  of  name.    See  Criminal  Law,  214. 

Record  on  appeal,  identification  of.  See 
Appeals,  VI,  6. 
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ILLEGAL  CONTRACTS-IMPULSE. 


Trust  funds,  identification  of.  See  Trusts 
and  Trustees,  58  et  seq. 

What  sufficient  identification.  See  Wills, 
27. 

ILLEGAL  CONTRACTS. 

See  Contracts,  III;  Restraint  of  Trade. 

For  interest,  waiver  of  by  payment  of 
interest.    See  Waiver,  2. 

ILLEGAL  DEMANDS. 
Refusal  to  pay.    See  Treasurers,  1. 

ILLEGALITY. 

Tax  partly  illegal,  recovery  of  payment  on. 
See  Taxation,  34. 

ILL-FAME. 

Letting  houses  for  prostitution.  See  Crim- 
inal Law,  XI,  27. 

Permitting  wife  to  enter  house  of.  See 
Criminal  Law,  XI,  10. 

Instruction  as  to  what  is.  See  Criminal 
Law,  210. 

ILLNESS. 

Juror,  illness  of  proceedings  on.  See  Jury 
and  Jurors,  VI. 

Of  witness,  continuance  because  of.  See 
Continuance,  6  et  seq. 

ILLUSTRATIONS. 

Use  of  in  agreement  See  Criminal  Law, 
140,  141. 

IMMATERIAL  ERRORS. 

Ruling  on  evidence,  when  immaterial.  See 
Evidence,  IX,  5. 

IMMORAL  ACTS. 

Impeachment  of  witness  by  proof  of.  See 
Witnesses,  III,  5. 

IMPAIRMENT. 
Of  will.    See  Insanity,  III,  4. 

IMPANELMBNT. 

Jury,  impanelment  of.  See  Jury  and  Ju- 
rors, II. 

IMPARTIAL  TRIAL. 
Want  of.    See  New  Trial,  III,  1. 

IMPEACHMENT. 

Of  witnesses.    See  Witnesses,  III. 
Findings.    See  Findings,  VI. 

IMPERSONATION. 
False.    See  Criminal  Law,  XI,  12. 


IMPLICATION. 

Repeal    of   statute    by   Implication. 
Statutes,  IV. 

IMPLIED  ACCEPTANCE. 
See  Dedication,  17. 

IMPLIED  CONTRACTS. 
See  Assumpsit;  Contracts,  I,  5. 

Agreement  to  account  stated  may  be  Im- 
plied.   See  Accounts,  7. 

Attachment  in  cases  of.  See  Attachments, 
13,  14. 

Interest  not  allowed  In  assumpsit  on  for 
services.    See  Interest,  5. 

Right  of  officer  to  recover  on.  See  Offices 
and  Officers,  17. 

IMPLIED  LIABILITY. 
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Of  city.    See  Municipal  Corporations,  26, 


IMPLIED  POWERS. 


Of    trustees.    See    Trusts  and  Trustees, 

VIII. 

Of  officers.    See  Offices  and  Officers,  S. 

In  condemnation  proceedings.  See  Emi- 
nent Domain,  16. 

IMPLIED  PROMISES. 
See  Assumpsit;  Contracts,  I,  5. 

IMPOSSIBILITY. 

Of  performance,  what  is  not.  See  Vendor 
and  Vendee,  15,  16. 

IMPRISONMENT. 
See  Habeas  Corpus. 
Of  passengers.    See  Common  Carriers,  II, 

To  satisfy  fine.    See  Criminal  Law,  202. 

IMPROVEMENTS. 

Agreement  to  buy  improvements  of  water 
companies.    See  Water  Companies. 

Effect  of.    See  Adverse  Possession,  I,  1. 

Lost  deed,  improvements  under.  See  Bona 
Fide  Purchasers,  3. 

Description  of  in  assessment.  See  Irriga- 
tion Districts,  26. 

By  vendee,  who  entitled  to.  See  Vendor 
and  Vendee  7. 

Erection  of  as  part  performance.  See  Stat- 
ute of  Frauds,  10,  11. 

Lessee,  improvements  by.  See  Landlord 
and  Tenant,  VIII;  Mechanics'  Liens,  24,  25. 

Street  improvements.    See  Streets,  IX. 

Mechanic's  Hen  for.    See  Mechanics'  Liens, 
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IMPULSE. 


Irresistible.    See  Insanity,  III,  4. 


IMPUTED   NEGLIGENCE-INDEMNITY. 
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IMPUTED  NEGLIGENCE. 
Of  parent    Bee  Infancy,  3,  4. 

INCEST. 
See  Criminal  Law,  XI,  18. 

INOLOSURBS. 
What  are.    See  Adverse  Possession,  2. 

INCLUSION. 

Land,  Inclusion  of  In  Irrigation  district. 
See  Irrigation  Districts,  III. 

INCOMB. 

From  trust  property.  See  Trusts  and 
Trustees,  86  et  seq. 

Presumption  as  to  shares  of,  on  resulting 
trust    See  Trusts  and  Trustees,  88. 

INCOMPETENCY. 
See  Insanity. 

INCORPORATION. 
Articles  of.    See  Corporations,  I. 

INCORPOREAL  RIGHT. 
Parent  is.    See  Inventions. 

INCUMBENCIES. 
Conflicting.    See  Offices  and  Officers,  II. 

INDEBTEDNESS. 

8ee  cross-references  under  Debt;  Debtor  and 

Creditor. 

-  Irrigation  district,   indebtedness  of.    See 
Irrigation  District  VIII. 

INDEMNITY. 

See  Insurance. 

Guaranty.    See  Guaranty. 

Guarantor,  security  given  to.  See  Guar- 
anty, VI. 

Guarantor,  indemnity  to,  modification  of 
contract    See  Guaranty,  26. 

Insurance.    See  Insurance. 

1.  In  an  action  upon  a  contract  of  the 
defendants  to  indemnify  the  plaintiffs,  hus- 
band and  wife,  against  liability  upon  a  prom- 
issory note  executed  jointly  by  plaintiffs  and 
defendants,  where  the  court  found  upon  the 
issues  joined  by  the  pleadings  that  the  hus- 
band was  the  principal  debtor,  and  that  his 
wife  and  the  defendants  were  his  sureties, 
and  that  the  sole  consideration  for  the  con- 
tract to  indemnify  the  plaintiffs  was  a  prom- 
ise of  the  husband  to  convey  to  the  defend- 
ants an  interest  in  a  Mexican  concession  for 
a  railroad,  but  the  conveyance  was  never 


made,  and  that  there  was  a  failure  of  consid- 
eration for  the  contract  of  Indemnity,  there 
being  sufficient  evidence  to  support  the  find- 
ings, judgment  for  the  defendants  was 
rightly  rendered,  and  must  be  affirmed  upon 
appeal.    (Rogers  v.  Kimball,  121  Oal.  247.) 

2.  The  contract  of  the  defendants,  as 
joint  makers  of  the  note  with  the  plaintiffs, 
to  indemnify  the  plaintiffs  and  release  them 
from  liability  thereon,  did  not  operate  as  a 
release,  so  as  to  be  effective  without  a  con- 
sideration. Section  1541  of  the  Civil  Code 
has  application  only  to  instruments  which 
by  their  terms  purport  to  be  formal  and 
express  releases,  given  with  intent  to  ex- 
tinguish the  obligation,  and  does  not  include 
instruments  which  might  have*  that  effect 
indirectly,  but  which  on  their  face  purport 
to  give  a  right  upon  which  an  affirmative 
action  would  lie.  (Rogers  v.  Kimball,  121 
Cal.  247.) 

3.  The  court  was  not  bound  to  find  that 
the  consideration  for  the  wife's  signature  to 
the  note  was  the  promise  of  the  defendants 
that  an  agreement  of  indemnity  would  be 
executed  by  the  defendants,  merely  because 
of  her  testimony  to  that  effect  where  there 
is  conflicting  evidence  in  the  record,  and  her 
evidence  is  at  variance  with  the  allegations 
of  her  complaint  and  with  the  recitals  of 
the  instrument  containing  the  agreement  for 
indemnity.  (Rogers  v.  Kimball,  121  Cal.  247.) 

4.  A  mortgagee,  whose  mortgage  purported 
to  indemnify  him  against  any  loss  which  he 
might  sustain  on  account  of  an  assignment 
of  securities  made  by  him  to  secure  a  debt 
of  the  mortgagor  to  a  third  party,  must  have 
sustained  actual  loss,  as  distinguished  from 
liability  therefor,  resulting  proximately  from 
the  assignment,  In  order  to  vest  him  with 
any  right  of  action  upon  the  mortgage  on 
account  of  such  assignment  (Fernandez  v. 
Tormey,  121  Cal.  515.) 

5.  The  mortgagee  cannot  recover  upon  the 
indemnifying  mortgage  for  loss  caused  by 
failure  of  the  pledgee  of  the  securities  to 
sue  earlier  thereupon,  without  alleging  and 
proving  such  loss.  (Fernandez  v.  Tormey, 
121  Cal.  515.) 

6.  The  fact  that  a  note  absolute  in  form 
purports  to  be  secured  by  a  mortgage, 
which  is  expressly  made  by  way  of  indem- 
nity, is  unimportant,  and  does  not  deter- 
mine the  liability  of  the  mortgagor.  (Fer- 
nandez v.  Tormey,  121  Cal.  515.) 

7.  The  natural  Import  of  a  mortgage  by 
way  of  indemnity  is  to  Indemnify  against 
contingent  loss  not  yet  accrued;  and  agree- 
ments for  indemnity  are  to  be  construed  as 
having  a  prospective  operation,  when  a  dif- 
ferent intent  is  not  expressed.  (Fernandez 
v.  Tormey,  121  Cal.  515.) 

8.  The  securities  having  been  assigned  and 
held  by  way  of  pledge  for  the  payment  of 
the  mortgagor's  note,  the  title  of  the  mort- 
gagee, as  pledgor,  was  not  divested  merely 
by  force  of  the  assignment;  and  he  cannot 
claim  to  have  sustained  loss,  by  reason  of 
the  assignment,  to  the  extent  of  the  face 
value  of  the  securities.  (Fernandez  v. 
Tormey,  121  Cal.  515.) 
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INDEMNITY    LANDS-INFANCY. 


9.  The  mortgagor  cannot  be  held  liable  for 
the  face  value  of  the  pledged  securities, 
there  having  been  no  sale  thereof,  and  no 
agreement  that  the  mortgagor  should  be- 
come responsible  for  their  face  value  to  the 
mortgagee,  security  therefor  not  being  with- 
in the  terms  of  the  indemnifying  mortgage, 
interpreted  in  the  light  of  the  surrounding 
circumstances.  (Fernandez  v.  Tormey,  121 
Cal.  515.) 

10.  The  action  of  the  pledgee  in  suing 
upon  the  assigned  securities,  for  the  purpose 
of  collecting  the  money  due  thereon,  is  law- 
ful, and  cannot  constitute  a  conversion  there- 
of by  him.  (Fernandez  v.  Tormey,  121  Cal. 
515.) 

11.  The  mere  decline  of  the  securities  in 
market  value,  which  is  not  attributable  to 
the  assignment  thereof  by  way  of  pledge, 
and  which,  so  far  as  appears,  would  have 
been  the  same  had  the  assignment  not  been 
made,  cannot  be  held  as  a  loss  for  which 
the  mortgagor  is  liable.  (Fernandez  v. 
Tormey,  121  Cal.  515.) 


INDEMNITY  LANDS. 

Right  of  railroad  to.    See  Railroads,  5  et 
seq. 

INDEPENDENT    CONTRACTORS. 
See  Master  and  Servant,  III. 


INDEPENDENT  COVENANTS. 

Agreement  to  pay  and  performance.    See 
Vendor  and  Vendee,  VI,  1. 


INDIANS. 

Indian  war  bonds.    See  Bonds,  II. 
Selling  liquor  to.    See  Criminal  Law,  XI, 


19. 


INDICTMENTS. 


Questions  relating  to.    See  Criminal  Law, 
VII. 

INDIGENT  DEAD. 

Claim  for  burial  of  must  not  exceed  reve- 
nues.   See  Municipal  Corporations,  27. 


INDORSEMENT. 
Of  bills  or  notes.    See  Bills  and  Notes,  II. 

INEBRIATES. 

Home  of  in  San  Francisco.    See  San  Fran- 
cisco, V. 

INEVITABLE  ACCIDENT. 

No  recovery  can  be  had  for.    See  Negli- 
gence, 46. 


INFANCY. 
See  Orphan  Asylums;  Parent  and  Child. 

Action  by  to  enforce  trust  against  pur- 
chaser is  not  barred,  when.  See  Estates  of 
Deceased  Persons,  94. 

Appeal,  whether  to  be  taken  in  name  of 
guardian  or  Infant.    See  Appeals,  46. 

Appointment  of  attorney  for  minor  heirs. 
See  Estates  of  Deceased  Persons,  IV,  1. 

Bar  of  grantor  bars  minor  heirs.  See  San 
Francisco,  21. 

Children     as    witnesses.    See    Witnesses, 

I,   1. 

Commitment  of  minor  to  Whlttler  Reform 
School.    See  Criminal  Law,  204,  206. 

Custody  and  maintenance  of  children  on 
divorce.    See  Marriage  and  Divorce,  II,  7. 

Damages  for  death  of  child.  See  Dam- 
ages, 14. 

Death  of  child  from  drowning  in  pond, 
liability  for.    See  Negligence,  3. 

Degree  of  care  required  of  minor.  See 
Master  and  Servant,  16,  17;  Parent  aod 
Child,  10. 

Guardians  ad  litem.  See  Guardians  ad 
Litem. 

Guardian  and  ward.  See  Guardian  and 
Ward. 

Infant  passing  between  cars  is  guilty  of 
contributory  negligence.    See  Railroads,  33. 

Injury  to  minor  employees.  See  Master 
and  Servant,  II,  2,  c. 

Instructions  to  infant  employees.  See 
Master  and  Servant,  II,  2,  c. 

Orphan  asylums,  bequests  to.  See  .Wills, 
VI,  4. 

Parent,  action  by  for  negligent  injury  to 
child.    See  Parent  ariA  Child,  8. 

Superior  court  has  no  jurisdiction  to  ap- 
point guardian  for  absent  infants.  See 
Guardian  and  Ward,  1. 

1.  An  action  for  money  had  and  received 
will  lie  against  one  who  has  attained  the 
age  of  majority,  to  whom  the  money  claimed 
was  loaned  during  his  minority  when  over 
eighteen,  under  a  parol  agreement  that  he 
would  upon  becoming  of  age  convey  his  In- 
terest in  certain  real  estate  as  security  for 
the  loan,  which  agreement  he  refused  to 
perform  upon  becoming  of  age.  The  void 
feature  of  the  transaction  does  not  preclude 
a  recovery,  it  being  inequitable  for  the  de- 
fendant, under  the  circumstances,  to  retain 
the  money.  (Whyte  v.  RoBencrantz,  123  Cal. 
634.) 

2.  Under  section  35  of  the  Civil  Code, 
where  money  was  loaned  to  a  minor  over 
eighteen  years  upon  specified  conditions 
which  are  disaffirmed  when  he  becomes  of 
age,  the  money  loaned  must  be  restored,  "or 
its  equivalent  paid/'  and  it  Is  not  essential 
in  such  case  in  this  state  that  there  should 
be  ability  to  restore  the  identical  money  re- 
ceived, in  order  to  sustain  an  action  against 
him  for  money  had  and  received.  (Whyte 
v.  Rosencrantz,  123  Cal.  634.) 

3.  In  an  action  for  the  negligence  of  the 
defendant,  in  carelessly  driving  a  buggy  over 
a  child,  seven  years  old,  while  playing  in 
the  street,  where  there  is  evidence  tending  to 
prove  negligence  on  the  part  of  the  defend- 
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ant,  and  there  is  no  proof  of  contributory 
negligence  on  the  part  of  the  parents  of  the 
child  other  than  the  mere  fact  that  the  child 
was  unattended  in  the  street,  the  question 
of  their  contributory  negligence  is  one  of 
fact  for  the  jury,  and  a  nonsuit  of  the  plain- 
tiff is  properly  denied;  and  a  verdict  for  the 
plaintiff  in  such  case  will  not  be  disturbed 
upon  appeal.    (Daly  v.  Hinz,  113  Gal.  366.) 

4.  The  burden  of  proving  contributory 
negligence  of  the  parents  of  the  child  de- 
volves upon  the  defendant,  unless  it  is  made 
to  appear  by  the  evidence  of  the  plaintiff. 
(Daly  v.  Hinz,  113  Cal.  366.) 

5.  In  an  action  for  negligence  brought  by 
an  infant  plaintiff,  aged  eighteen  months, 
an  instruction  to  the  jury  that  the  law  does 
not  require  parents  to  keep  an  attendant 
with  their  young  children,  and  that  they  are 
not  required  to  shut  them  up,  is  improper, 
the  question  whether  such  precautions  are 
necessary,  under  any  given  circumstances, 
to  constitute  ordinary  care  for  the  safety  of 
their  children,  with  which  parents  are 
charged,  being  one  of  fact  for  the  jury,  and 
not  for  the  court  to  determine  as  matter  of 
law.  (Cunningham  v.  Los  Angeles  Ry.  Co., 
115  Cal.  561.) 

INFIRMARY. 
Hospital  fund,  control  of.    See  Hospitals. 

INFLUENCE. 
Undue.    See  Wills,  IV,  3. 

INFORMATION  AND   BELIEF. 

Statements  of  fact  upon,  when  insufficient. 
See  Arrest,  5. 

Denial  on.  See  Pleading  and  Practice,  15- 
17. 

Denial  on,  of  matter  appearing  on  records. 
See  Attachments,  36. 

Denial  based  on  information  and  belief 
has  no  weight  as  evidence.  See  Evidence, 
108. 

INFORMATIONS. 

Questions  relating  to.  See  Criminal  Law, 
VII. 

For  forfeiture  of  franchise.  See  Fran- 
chises, 4. 

INHERITANCE. 
See  Estates  of  Deceased  Persons,  VII,  2. 

Right  of,  of  one  sentenced  to  state* s  prison. 
See  Criminal  Law,  X. 

Community  property,  succession  to.  See 
Husband  and  Wife,  II,  4. 

INJUNCTIONS. 

I.  Construction  of  Code  Provisions  Relat- 
ing to. 
II.  Discretion   as   to   Issuing;    Insolvency, 

Necessity  of  Showing. 
III.  In  What  Cases  Granted  or  Refused. 
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IV.  Pleading  and  Practice  in  Relation  to. 
V.  Bond  on. 

VI.  Duration  and  Dissolution  of. 
VII.  Sale  in  Violation  of  Injunction. 


I.  Construction  of  Code  Provisions  Relating 

to. 

1.  The  provisions  of  the  Civil  Code  upon 
the  subject  of  specific  and  preventive  relief 
are  designed  to  cover  the  whole  subject,  and 
are  not  mere  rules  of  procedure,  but  define 
and  regulate  rights.  (Spreckels  v.  Hawaiian 
Commercial  etc.  Co.,  117  Cal.  377.) 


II.  Discretion  as  to  Issuing;  Insolvency,  Ne- 
cessity of  Showing. 

2.  The  granting  of  an  injunction  is,  to 
some  extent,  a  matter  of  discretion,  and  the 
discretion  should  be  exercised  in  favor  of 
the  party  most  likely  to  be  Injured.  (Paige 
v.  Akins,  112  Cal.  401.) 

3.  A  court  of  chancery  will  not  interpose 
by  injunction  as  of  course  after  the  right 
of  the  plaintiff  has  been  established  at  law; 
but  it  will  consider  the  circumstances,  the 
consequences  of  such  action,  and  the  real 
equity  of  the  case;  and  each  case  must  be 
governed  by  the  circumstances  that  sur- 
round it,  and  by  relative  equities.  (Peterson 
v.  Santa  Rosa,  119  Cal.  387.) 

4.  In  order  to  sustain  an  injunction  to  pre- 
vent the  removal  of  a  crop,  it  is  sufficient 
to  show  the  inability  of  the  defendant  to 
respond  in  damages,  and  absolute  and  com- 
plete Insolvency  need  not  be  shown.  (Paige 
v.  Akins,  112  Cal.  401.. 


III.  In  What  Cases  Granted  or  Denied. 

Assessment,  excessive,  preventing  enforce- 
ment of.    See  Irrigation  Districts,  22. 

Assessment,  enjoining.  See  Irrigation 
Districts,  30,  31. 

City  enjoined  from  taking  forcible  pos- 
session of  waterworks,  when.  See  Water 
Companies,  6. 

Culvert,  enjoining  obstruction  and  inter- 
ference with.    See  Watercourses,  17. 

Diversion  of  water,  enjoining.  See  Water- 
courses, 20. 

Division  fence,  enjoining.    See  Fences. 

Erection  of  posts  by  electric  lighting  com- 
pany not  enjoined,  when.    See  Electricity,  2. 

Funds,  transfer  of,  who  cannot  enjoin. 
See  Bonds,  9. 

Harbor  commissioners,  enjoining  removal 
of  landing  place  of  vessel  by.  See  Harbor 
Commissioners,  3. 

Highway,  interference  with,  enjoining. 
See  Highways,  4. 

Masons  not  restrained  from  expelling 
member,  when.  See  Benevolent  Societies,  23. 

Mortgagee,  lessor  cannot  enjoin  removal 
of  hay  by  bona  fide,  when.  See  Landlord 
and  Tenant,  38. 

Mortgage,  suit  to  cancel  and  enjoin  fore- 
closure.   See  Equity,  4,  5. 

Nuisances,  enjoining.    See  Nuisances,  4. 
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Nuisance,  attorney  general  may  enjoin 
public.    See  Nuisances,  3. 

Pollution  of  stream,  obstruction  of.  See 
Watercourses,  2. 

Receiver  restrained  from  collecting  water 
rates,  where  appeal  taken.  See  Receivers,  21. 

Restraint  of  trade,  action  for  breach  of 
contract  in.    See  Restraint  of  Trade,  12. 

Street  assessment,  sale  under  enjoining. 
See  Streets,  XI,  10,  e. 

Street,  improvement  of  accepted,  enjoin- 
ing of.    See  Streets,  37. 

Street,  grading,  enjoining  of.  See  Streets, 
8. 

Supervisors  enjoined  from  changing  chan- 
nel of  natural  watercourse,  when.  See 
Watercourses,  19. 

Tax,  levy  of  to  pay  for  deficiency  in  city 
revenues  enjoined.  See  Municipal  Corpora- 
tions, 30,  31. 

Taxpayer  may  enjoin  levy  of  tax  to  pay 
illegal  debts.  See  Municipal  Corporations, 
31. 

Taxpayer  may  enjoin  auditing  of  claim 
for  delinquent  taxlist,  when.  See  Taxation, 
38. 

Taxes,  restraining  collection  of.  See  Tax- 
ation, VII,  2. 

Taxpayer  may  enjoin  auditor  drawing 
warrant  for  void  claim  allowed  by  super- 
visors.   See  Supervisors,  II,  5. 

Tax,  special,  to  pay  illegal  bonds  en- 
joined at  instance  of  taxpayer.  See  High- 
ways, G. 

Tax  deed,  enjoining  execution  of.  See 
Taxation,  45. 

Water,  enjoining  sale  of.  See  Irrigation 
Companies,  III. 

Wharves,  use  of  by  other  vessels,  lessee 
of  wharf  may  enjoin.    See  Wharves,  1. 

Transfer  company  may  enjoin  interference 
with  use  of  piers.    See  Wharves,  5. 

Writ  of  restitution,  enjoining  execution  of. 
See  Ejectment,  15,  16. 

5.  The  mere  existence  of  a  doubt  as  to  the 
title  does  not  of  itself  constitute  sufficient 
ground  for  refusing  an  injunction;  and  the 
jurisdiction  of  the  court  to  issue' injunctions 
where  the  title  is  In  dispute  is  asserted  for 
the  preservation  of  the  property  pending  pro- 
ceedings for  the  determination  of  the  title 
of  the  parties.  (Bullard  v.  Kempff,  110  Cal. 
0.) 

6.  A  tax  deed  which  is  void  upon  its  face 
cannot  cast  a  cloud  upon  the  title  of  the 
owner  of  the  land,  and  a  court  of  equity 
will  not  enjoin  the  issuance  of  such  void 
deed.  (Russ  &  Sons  Co.  v.  Crichton,  117 
Cal.  605.) 

7.  A  court  of  equity  will  not  restrain  the 
officers  of  a  municipality  from  doing  an  act 
which  will  not  injure  the  complainant,  and 
in  a  matter  where  there  is  an  adequate  rem- 
edy at  law  given  to  persons  aggrieved.  ijr- 
win  v.  Exton,  125  Cal.  622.) 

S.  The  superior  court  has  jurisdiction, 
upon  a  proper  showing,  to  issue  an  injunc- 
tion In  a  proceeding  for  divorce,  to  restrain 
the  husband  from  alienating  his  separate 
property.    (Matter  of  White,  113  Cal.  282.) 

9.  One  who,  under  a  written  contract  with 
the  owner  of  a  business,  for  employment 


under  a  salary,  with  a  contingent  right  to 
a  share  of  the  net  profits,  has  been  dis- 
charged for  neglect  of  duty,  but  continues 
to  trespass  upon  the  business  premises,  and, 
without  any  interest  as  partner,  assumes 
control  over  the  business,  intercepts  money 
due  to  the  owner,  and  holds  himself  out  to 
the  public  as  a  partner  having  the  right  to 
do  these  things,  and  who  is  admittedly  In- 
solvent may  be  enjoined  from  the  continu- 
ance of  such  conduct,  there  being  no  ade- 
quate remedy  at  law  therefor.  (De  Groot 
v.  Peters,  124  Cal.  406.) 

10.  The  fact  that  the  employee  had  a  con- 
tingent right  to  share  in  the  net  profits  of 
the  business  does  not  require  that  he  should 
be  allowed  free  access  to  the  business  prem- 
ises, in  order  to  protect  his  interest  therein, 
where  the  existence  of  such  profits  is  dis- 
puted, and  it  is  not  shown  that,  if  there  were 
profits,  his  presence  in  the  store  is  necessary 
for  the  protection  of  his  share  thereof.  (De 
Groot  v.  Peters,  124  Cal.  406.) 

11.  The  remedy  by  injunction  may  be  in- 
voked to  restrain  acts  or  threatened  acts  of 
trespass,  in  any  instance,  where  such  acts 
are,  or  may  be,  an  irreparable  damage  to 
the  particular  species  of  property  involved; 
and  the  destruction  of  a  hunting  privilege, 
which  is  the  very  substance  of  the  property 
right  held  under  lease,  makes  out  a  case  of 
Irreparable  damage,  which  will  sustain  an 
injunction,  regardless  of  the  solvency  or  in- 
solvency of  the  trespassers  enjoined.  (Kel- 
logg v.  King,  114  Cal.  378.) 

12.  Under  sectioin  526  of  the  Code  of  Civil 
Procedure,  the  owner  of  a  stack  of  hay,  a 
part  of  which  an  insolvent  defendant  has 
unlawfully  removed  and  fed  to  his  cattle, 
and  the  balance  of  which  he  threatens  to  so 
remove  and  use,  is  entitled  to  an  injunction 
pendente  lite  restraining  the  continuance  of 
the  trespass.  (Rohrer  v.  Babcock,  114.  Cal. 
124.) 

13.  An  injunction  will  also  lie  to  prevent 
a  multiplicity  of  actions  against  numerous 
defendants,  or  against  a  trespass  of  a  con- 
tinuing nature,  whose  constant  recurrence 
renders  the  remedy  at  law  Inadequate,  un- 
less by  a  multiplicity  of  suits.  (Kellogg  v. 
King,  114  Cal.  378.) 

14.  Under  section  3423  of  the  Civil  Code, 
the  courts  of  this  state  cannot  restrain  per- 
sons within  the  state  from  prosecuting  an 
action  already  pending  either  in  a  domestic 
or  in  a  foreign  jurisdiction,  except  to  pre- 
vent a  multiplicity  of  suits.  (Spreckels  v. 
Hawaiian  Commercial  etc.  Co.,  117  Cal.  377.) 

15.  The  superior  court  has  jurisdiction  to 
enjoin  the  prosecution  of  an  action  in  the 
justice's  court  for  the  balance  of  the  pur- 
chase price  of  goods  sold,  where  the  defend- 
ant has  a  counterclaim  for  breach  of  war- 
ranty of  the  goods  in  excess  of  the  jurisdic- 
tion of  the  justice's  court,  and  has  brought 
action  for  damages  for  such  breach  in  the 
superior  court,  and  the  plaintiff  in  the  jus- 
tice's court  may  be  compelled  to  litigate  the 
entire  matter  in  the  superior  court  (Greg- 
ory v.  Diggs,  113  Cal.  196.) 

16.  The  jurisdiction  of  equity  to  restrain  a 
publication  rests  only  upon  the  protection  of 
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rights  of  property  In  that  which  Is  sought 
to  be  published;  and  equity  has  no  jurisdic- 
tion to  restrain  any  publication  of  a  literary 
work  upon  the  mere  ground  that  it  is  of  a 
libelous  character,  and  tends  to  the  degrada- 
tion or  Injury  of  the  reputation  or  busi- 
ness of  the  plaintiff.  (Dailey  v.  Superior 
Court,  112  Cal.  94.) 

17.  An  abutting  owner  upon  a  street  of  a 
city,  whether  he  owns  the  fee  in  the  street 
or  has  only  an  easement  for  its  use,  may  en- 
join the  city  from  so  changing  a  natural 
watercourse  as  to  damage  his  property  by 
preventing  a  free  access  to  and  use  thereof, 
unless  compensation  for  such  damage  is  first 
made  to,  or  paid  into,  court  for  him.  (Geur- 
klnk  v.  Petaluma,  112  Cal.  306.) 

18.  A  riparian  owner  has  a  right  of  prop- 
erty in  the  waters  of  the  stream,  as  appur- 
tenant to  the  land,  and  Is  entitled  to  have  it 
flow  in  its  natural  purity,  and  may  enjoin 
as  an  actionable  nuisance  the  pollution  of 
the  stream  by  a  municipal  corporation  which 
has  caused  sewage  to  flow  therein,  so  as  sub- 
stantially to  impair  its  value  for  ordinary 
purposes,  and  to  render  it  at  times  offensive 
to  the  senses  and  unfit  for  domestic  use, 
and  the  fact  that  the  defendant  is  a  munici- 
pal corporation  does  not  enhance  its  rights, 
or  palliate  its  wrongs  in  this  respect.  (Peter- 
son v.  Santa  Rosa,  119  Cal.  387.) 

19.  A  supplemental  answer  by  the  munici- 
pal corporation,  setting  forth  that,  since  the 
commencement  of  the  action,  it  had  con- 
structed and  was  operating  a  sewage  plant, 
which  rendered  the  sewage  water  clear  and 
inodorous,  does  not  constitute  a  defense  to 
the  injunction,  in  the  absence  of  a  showing 
that  the  water  was  rendered  palatable  and 
fit  for  use;  and  prior  findings  having  estab- 
lished that  the  water  of  the  stream  was  ren- 
dered unfit  for  use  by  the  sewage,  the  burden 
of  showing  a  change  In  that  respect  rested 
upon  the  defendant,  and  it  must  be  pre- 
sumed, in  the  absence  of  such  a  showing, 
that  the  water  in  that  respect  had  not  un- 
dergone a  change.  (Peterson  v.  Santa  Rosa, 
119  Cal.  387.) 

Complaint  for  injunction,  what  Insuffi- 
cient.    See  post,  20,  21. 


IV.  Pleading  and   Practice   In   Relation  to. 

Pledgor  may  enjoin  transfer  of  stock  by 
pledgee.    See  Pledges,  10. 

Abutting  owner  entitled  to  enjoin  construc- 
tion of  railroad,  when.    See  Railroads,  1. 

Prior  possession  is  sufficient  to  entitle  one 
to  an  injunction,  when.  See  Watercourses, 
39. 

Tender,  when  essential  before  equitable 
relief.     See  Streets,  134. 

Tender  of  amount  due,  when  necessary  be- 
fore suit  to  enjoin  sale.    See  Streets,  130. 

Assessment,  payment  of  valid  part  unne- 
cessary, when.    See  Irrigation  Districts,  30. 

Complaint  in,  what  sufficient.  See  Irriga- 
tion Districts,  30. 

Complaint  In  suit  to  prevent  sheriff  deliv- 
ering goods  to  assignee,  what  to  allege.  See 
Assignments  for  the  Benefit  of  Creditors,  6. 


Complaint  to  restrain  collection  of  taxes, 
sufficiency  of.    See  Taxation,  28. 

Erection  of  building,  architect  is  not  neces- 
sary party  in  suit  to  enjoin.    See  Buildings. 

Collection  of  assessment,  who  not  neces- 
sary parties.    See  Irrigation  Districts,  31. 

Parties  not  entitled  to  jury  trial.  See 
Jury  and  Jurors,  2. 

Sale  under  bond  act,  burden  of  proof  in 
suit  to  enjoin.    See  Streets,  66. 

Relief  not  granted  in  excess  of  complaint. 
See  Default,  3. 

Decree  enjoining  breach  of  contract  not  to 
carry  on  business,  form  of.  See  Restraint 
of  Trade,  10. 

Verdict  in  action  for,  is  advisory.  See 
Equity,  9. 

Judgment  enjoining  defendant  is  indefi- 
nite, when.    See  Judgments,  35. 

Appeal  from  order  dissolving  injunction 
dismissed  where  act  performed.  See  Ap- 
peals, 226. 

Questions  relating  to,  how  presented  for 
review.    See  Appeals,  VII,  4. 

20.  A  complaint  for  an  injunction  to  re- 
strain the  auditor  from  drawing  warrants 
upon  the  Police  Relief  and  Pension  Fund, 
for  certain  demands,  which  are  alleged  to  be 
"not  lawful"  and  "not  allowed  by  law,"  and 
a  portion  of  which  are  alleged  to  have  been 
drawn  under  section  13  of  the  pension  law 
of  1889,  which  Is  alleged  to  be  "unconstitu- 
tional and  void,  because  of  special  legisla- 
tion and  many  other  reasons,"  without  any 
averments  of  the  facts  from  which  it  can  be 
determined  whether  the  demands  are  or  are 
not  illegal  or  unauthorized,  and  without  any 
statement  of  the  character  of  the  demands, 
from  which  it  could  be  determined  what 
they  were  for,  is  based  upon  mere  conclu- 
sions of  law,  and  is  insufficient  upon  general 
demurrer.  (Callahan  v.  Broderick,  124  Cal. 
80. 

21.  A  complaint  in  an  action  for  damages 
and  for  a  perpetual  Injunction  to  prevent 
the  boycotting  of  the  plaintiff's  business  by 
the  defendants,  which  deals  in  generalities 
throughout,  and  does  not  state  any  specific 
overt  acts  done  in  pursuance  of  the  conspir- 
acy charged,  nor  specify  what  particular 
threats  were  made,  or  what  amount  or  kind 
of  force  was  used,  or  what  kind  or  character 
of  menace  was  exercised,  or  how  the  busi- 
ness was  to  be  boycotted,  nor  set  out  the 
substance  of  false  and  malicious  publications 
and  circulars  alleged  to  have  been  published 
and  circulated  by  the  defendants,  in  front  of 
plaintiff's  place  of  business,  to  prevent  per- 
sons from  dealing  with  them,  is  insufficient 
upon  special  demurrer  for  uncertainty,  if 
not  upon  general  demurrer.  (Davitt  v.  Amer- 
ican Bakers'  Union,  124  Cal.  99.) 

22.  Several  abutting  owners,  whose  re- 
spective lots  would  be  similarly  damaged  by 
the  threatened  change  of  the  watercourse, 
may  join  in  an  action  to  enjoin  the  change; 
but,  in  order  to  recover  damages,  they  must 
sue  separately.  (Geurkink  v.  Petaluma,  112 
Cal.  306.) 

23.  An  Injunction  will  lie  in  favor  of  a 
trustee  of  a  hunting  club,  which  has  an  ex- 
clusive right  of  hunting  upon  a  game  pre- 
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serve,  under  a  lease  from  the  owner  to  the 
trustee,  to  restrain  hunting  thereupon  by 
trespassers  without  right.  (Kellogg  v.  King, 
114  Cal.  378.) 

24.  A  trustee  of  an  express  trust,  having 
a  lease  In  his  name  as  such  trustee,  may  sue 
to  enjoin  trespassers  upon  the  leased  prop- 
erty, without  joining  with  him  those  for 
whose  benefit  the  action  is  prosecuted.  (Kel- 
logg v.  King,  114  Cal.  378.) 

25.  In  an  action  by  one  steamboat  com- 
pany against  another  to  prevent  its  use  of 
landings  and  wharves  erected  by  the  plain- 
tiff for  its  exclusive  use  under  contract  with 
the  owner  of  the  land,  a  complaint  averring 
generally  dally  and  continuous  damage  to 
plaintiff,  which  he  cannot  determine  or  cal- 
culate, and  which  cannot  be  recovered  with- 
out a  multiplicity  of  suits;  and  that  defend- 
ant, If  not  restrained  from  a  continuance 
of  Its  acts,  will  acquire  an  easement  in  the 
property,  without  further  statement  of  facts 
showing  how  or  why  plaintiff  will  sustain 
irreparable  Injury,  is  Insufficient  to  show  ir- 
reparable injury,  or  to  sustain  the  extraor- 
dinary remedy  by  injunction.  (California 
Navigation  Co.  v.  Union  Transp.  Co.,  122  Cal. 
641.) 

26.  The  granting  of  a  mandatory  injunc- 
tion pending  the  trial  of  an  action,  and  be- 
fore the  rights  of  the  parties  in  the  subject 
matter  which  the  injunction  is  designed  to 
effect  have  been  definitively  ascertained,  Is 
not  permitted  except  in  extreme  cases  where 
the  right  thereto  is  clearly  established,  and 
it  appears  that  irreparable  Injury  will  flow 
from  the  refusal;  and  in  an  action  to  enjoin 
the  use  of  a  trade  name  a  mandatory  injunc- 
tion to  compel  the  removal  of  trade  signs  by 
the  defendants  pendente  lite  is  erroneous, 
where  the  ultimate  rights  of  the  parties  can- 
not be  determined  in  advance  of  the  trial  of 
the  action.    (Hagen  v.  Beth,  118  Cal.  330.) 

Injunction  pendente  lite  issued  to  restrain 
trespass.    See  ante,  12. 

V.  Bond  on. 

27.  Where  a  restraining  order  was  Issued 
in  a  United  States  circuit  court  without  re- 
quiring the  plaintiff  to  execute  a  bond,  and 
a  bond  was  subsequently  required  to  be 
given  upon  motion  of  the  defendant  by  an 
order  which  did  not  purport  to  make  the 
continuance  of  the  restraint  conditional 
upon  the  giving  of  the  bond,  and  where  the 
bond  given  recited  the  issuance  of  the  re- 
straining order  and  the  order  requiring  the 
bond,  and  that  it  was  given  "in  consideration 
of  the  premises,  and  of  the  issuance  of  the 
restraining  order,"  but  did  not  recite  that 
it  was  executed  to  obtain  a  continuance  of 
the  restraining  order,  such  bond  is  void  for 
want  of  consideration,  and  no  action  can  be 
maintained  thereupon,  and  a  judgment 
thereon  will  be  reversed.  (Alaska  Imp.  Co. 
v.  Hirsch,  119  Cal.  249.) 


28.  An  affidavit  upon  a  motion  to  dissolve 
the  injunction,  to  be  sufficient,  must  consti- 
tute written  proof,  and  state  probative  facts; 
and  it  must  be  disregarded  as  insufficient 
where  it  assumes  merely  to  take  the  place  of 
an  answer  to  the  complaint  by  admitting  or 
denying  Its  allegations,  and  stating  only  ul- 
timate facts  or  conclusions.  (Marks  v.  Wein- 
stock,  Lubin  &  Co.,  121  Cal.  53.) 

29.  The  dissolution  or  continuance  of  a 
preliminary  injunction  is  a  matter  largely 
within  the  discretion  of  the  trial  court;  and 
its  action  will  not  be  disturbed  upon  appeal, 
unless  it  appears  from  the  record  that  Its  dis- 
cretion has  been  abused.  (Marks  v.  Wein- 
stock,  Lubin  &  Co.,  121  Cal.  53.) 

30.  In  an  action  to  enjoin  the  removal  of  a 
bulkhead  which  for  fourteen  years  had  prac- 
tically marked  the  division  of  occupation  of 
adjacent  lots  of  plaintiff  and  defendants,  the 
defendants  claiming  the  right  to  remove  it, 
as  occupying  eight  inches  of  defendants'  lot, 
which  claim  was  disputed  by  the  plaintiff,  a 
preliminary  injunction  should  be  allowed  to 
stand  until  the  trial,  a  dissolution  of  it  being 
improper,  as  practically  equivalent  to  a  dis- 
missal of  the  action  before  a  trial  upon  the 
merits,  where  it  is  not  made  reasonably  cer- 
tain by  the  pleadings  and  affidavits  that  the 
attack  upon  plaintiff's  title  and  right  of  oc- 
cupation up  to  the  existing  bulkhead  line 
would  be  ultimately  successful.  (Bullard  v. 
Kempff,  119  Cal.  9.) 


VII.  Sale  in  Violation  of  Injunction. 

31.  A  sale  under  a  deed  of  trust,  in  full 
violation  of  an  Injunction,  is  not  void,  but 
merely  voidable,  and  will  only  be  relieved 
against  upon  a  proper  showing  by  a  party 
entitled  to  the  consideration  of  a  court  of 
equity.  (Powell  v.  Bank  of  Lemoore,  125 
Cal.  468.) 

32.  The  failure  to  find,  in  the  action  to  re- 
deem the  property  sold,  that  the  injunction 
was  issued,  is  immaterial  where  that  fact 
was  admitted  by  the  pleadings;  and  the  fail- 
ure to  find  upon  an  alleged  offer  to  redeem 
the  property  by  paying  the  full  amount  is 
immaterial  where  the  complaint  shows  that 
such  offer  was  made  after  the  sale  and  deed 
of  the  property,  and  the  court  found  the  ul- 
timate and  controlling  fact  that  the  title  to 
the  land  passed  by  the  sale  and  deed.  (Pow- 
ell v.  Bank  of  Lemoore,  125  Cal.  468.) 

Sale  in  violation  of  injunction  wrongfully 
obtained.    See  Equity,  6. 

Contempt  of,  what  not  considered  on  peti- 
tion for  writ  of  habeas  corpus.  See  Habeas 
Corpus,  5. 

Violation  of,  punishment  of.  See  Husband 
and  Wife,  16. 

INJURIES. 
Personal,  damages  for.    See  Damages,  V. 


VI.  Duration  and  Dissolution  of. 

Repeal  of  statute  after  appeal  from  order 
dissolving.    See  Statutes,   16. 


INNOCENCE. 

Presumptions   as  to.    See   Criminal  Law, 
IX,  5,  a. 
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INNS. 
See  Hotels. 

Defrauding  Innkeepers.  See  Criminal 
Law,  XI,  17. 

Public,  setting  apart  as  a  homestead.  See 
Homesteads,  43. 

INNUENDO. 
In  slander.    See  Slander,  2. 

IN  PAIS. 
Estoppel  in  pals.    See  Estoppel,  II. 

INQUESTS. 

Witness  refusing  to  testify,  punishment 
Bee  Coroners,  2. 

INSANITY. 

L  What  Constitutes,  and  Who  to   Deter- 
mine. 

II.  Evidence  of. 

III.  Instructions  as  to. 

1.  On  Expert  Testimony  or  Matters  of 

Medical  Science. 

2.  On  Want    of   Motive,  Reasonable 

Doubt  or  Presumptions  as  to  In- 
sanity. 

3.  Upon  Weight  of  Evidence  or  not 

Sustained   by  Evidence;    as   to 
Insane  Delusions. 

4.  As    to    Impairment    of    Will,    In- 

ability to  Avoid  Wrong  or  Irre- 
sistible Impulse. 

5.  Conflicting  or  Confusing;  Modifica- 

tion of;  Correct  as  a  Whole. 

6.  Cautioning  Jury  as  to  Defense  of 

Insanity. 

IV.  Contracts,  Effect  of  Insanity  on;  Actions 

against  Lunatics. 

V.  Insanity  as  a  Defense  to  Crime;    Stay 
of  Proceedings  Pending  Inquiry  into. 

VI.  Restoration  to  Sanity. 

Want  of  testamentary  capacity.  See 
Wills,  IV,  2. 

Incompetent  partner,  guardian  for.  See 
Partnership,  VI. 

Husband  or  wife,  insanity  of.  See  Home- 
steads. VIII. 

Act  authorizing  sale  of  homestead  on  in- 
sanity of  either  spouse  is  valid.  See  Home- 
steads, VIII. 

Sexual  intercourse  with  lunatic  is  rape. 
See  Criminal  Law,  595  et  seq. 

Order  appointing  guardian  of  incompetent 
is  appealable.    See  Appeals,  45. 

Appeal  may  be  taken  directly  by  incompe- 
tent instead  of  guardian,  when.  See  Ap- 
peals, 47. 

I.  What  Constitutes,  and  Who  to  Determine. 

Irresistible  Impulse.    See  post,  14,  33-35. 

Mental  capacity  sufficient  to  give  consent 
Is  question  for  Jury.  See  Criminal  Law, 
696. 


Insanity  produced  by  Intoxication.  See 
post,  32. 

Insane  delusions  combined  with  general 
sanity.    See  post,  31. 

Moral  insanity  not  recognized.  See  post, 
30. 

Want  of  motive.    See  post,  14. 

Mental  disease  impairing  will.  See  post, 
III,  4. 

Absence  of  power  to  avoid  wrong.  See 
post,  III,  4. 

1.  In  an  action  on  behalf  of  an  insane 
plaintiff  by  his  guardian,  to  set  aside  a  con- 
veyance as  having  been  made  by  him  when 
insane  and  incapable  of  contracting,  a  find- 
ing of  the  court  that  plaintiff  was  not  insane 
at  the  date  of  the  conveyance  is  sufficiently 
supported  by  proof  that  plaintiff  was  en- 
gaged in  business  for  upward  of  eleven 
years  after  the  date  of  the  conveyance  be- 
fore he  was  committed  to  an  asylum,  al- 
though It  was  shown  that  he  was  rash  in 
some  of  his  speculations,  and  erratic  in  con- 
duct, as  well  as  irascible  in  temper.  (Falk 
v.  Wittram,  120  Cal.  479.) 

2.  The  question  whether  an  attempt  at 
suicide  by  the  defendant  justifies  an  Infer- 
ence of  Insanity  is  one  of  fact  for  the  jury; 
and  a  requested  instruction  that  such  at- 
tempt is  to  be  taken  as  evidence  of  insanity 
is  properly  refused.  (People  v.  Owens,  123 
Cal.  482.) 

Jury  are  sole  arbiters,  when.    See  post,  5. 

II.  Evidence  of. 

Sanity   is  presumed.    See  Wills,  86. 

Competency  of  witness  as  an  "intimate 
acquaintance'*  is  matter  of  discretion.  See 
Appeals,  294. 

Evidence  shows  one  was  incapable  of  con- 
sent, when.    See  Criminal  Law,  613. 

Evidence  of  feeble-mindedness  over  what 
period  of  time  admissible.  See  Criminal 
Law,  614. 

Testimony  of  physician  as  to  Insanity. 
See  Privileged  Communications,  8. 

Deposition  of  wife  of  insane  person  is  not 
admissible.  See  Privileged  Communica- 
tions, 11. 

3.  A  defendant  charged  with  the  crime  of 
murder,  who  relies  upon  insanity  as  a  de- 
fense, has  the  burden  of  proving  his  insan- 
ity at  the  time  of  the  homicide  by  a  prepon- 
derance  of   evidence.    (People   v.  Allender, 

117  Cal.  81.) 

4.  It  is  proper  to  instruct  the  jury  that 
they  are  to  consider  the  defendant  sane  at 
the  time  of  trial;  and  that  the  burden  of 
proving  the  defense  of  insanity  at  the  time 
of  the  alleged  homicide  is  upon  the  defend- 
ant.   (People  v.  McCarthy,  115  Cal.  255.) 

5.  Where  a  defendant  charged  with  mur- 
der relies  upon  insanity  as  a  defense,  the 
atrocity  of  the  murder  and  circumstances  of 
inhumanity  and  barbarity  may  be  evidence 
of  insanity,  but  may  also  owe  their  exist- 
ence to  the  promptings  of  a  brutal  and  ma- 
lignant spirit;  and  where  a  jealous  rage  ap- 
pears to  have  been  the  motive  of  the  crime, 
and,  upon  the  general  question  of  insanity, 
the  evidence   of   experts  is  conflicting,  the 
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Jury  are  sole  arbiters  of  the  question,  and 
their  verdict  will  not  be  disturbed  upon  ap- 
peal.   (People  v.  Larrabee,  115  Cal.  158.) 

6.  When  the  evidence  for  the  defense  upon 
the  subject  of  insanity  tends  to  show  a  gen- 
eral and  permanent  state  of  dementia  and 
diseased  condition  of  mind  in  the  defendant, 
testimony  as  to  his  rational  and  sane  con- 
duct and  appearance  while  in  jail,  is  ad- 
missible in  rebuttal,  and  is  relevant  and 
material  to  the  issue  before  the  Jury.  (Peo- 
ple v.  McCarthy,  115  Cal.  255.) 

7.  Nonexpert  witnesses  may  be  allowed  to 
testify  to  the  insanity  of  the  defendant,  and 
the  court  has  discretion  in  admitting  the 
testimony  of  witnesses  claimed  to  be  "in- 
timate acquaintances"  within  the  meaning 
of  subdivision  10  of  section  1870  of  the  Code 
of  Civil  Procedure.  (People  v.  Barthle- 
man,  120  Cal.  7.) 

8.  The  sufficiency  of  the  acquaintance  of 
a  witness  with  the  defendant  to  enable  him 
to  testify  as  to  his  sanity  is  a  question  for 
the  judge,  and  not  for  the  witness;  and  the 
fact  that  the  witness  stated  that  he  did  not 
regard  himself  as  intimately  acquainted 
with  the  defendant  does  not  make  the  ad- 
mission of  his  evidence  upon  the  question  of 
sanity  of  the  defendant  erroneous,  where 
the  facts  developed  upon  his  examination 
justified  the  admission  of  the  evidence. 
(People  v.  McCarthy,  115  Cal.  256.) 

9.  Previous  acquaintance  is  not  required 
in  order  to  enable  a  witness  to  testify  to  the 
rational  appearance  of  the  defendant  at  a 
particular  time,  and,  upon  the  question  of 
the  permanent  Insanity  of  the  defendant,  It 
is  not  error  to  permit  the  jailer,  who  re- 
ceived the  defendant  at  the  county  jail  on 
the  day  of  his  arrest,  to  testify  that  he  ap- 
peared rational  at  that  time,  and  the  sub- 
sequent acquaintance  and  intimate  knowl- 
edge of  the  jailer  as  to  the  defendant's  man- 
ner and  mental  condition,  also  afford  ground 
for  the  admission  of  such  testimony,  as  well 
as  for  testimony  to  his  condition  while  in 
jail.    (People  v.  McCarthy,  115  Cal.  255.) 

10.  It  is  largely  in  the  discretion  of  the 
court  to  determine  whether  the  business  ac- 
quaintance and  conversations  had  by  a  wit- 
ness with  the  defendant  were  a  sufficient 
foundation  to  enable  him  to  testify  that  in 
his  opinion  the  defendant  was  sane  as  a 
business  man.  (People  v.  Hubert,  119 
Cal.  216.) 

11.  Where  there  was  evidence  for  the  de- 
fendant tending  to  prove  both  his  general 
and  partial  Insanity,  the  prosecution  may 
give  in  rebuttal  as  to  either  the  testimony 
of  acquaintances  of  the  defendant;  and  in 
rebuttal  of  partial  insanity  the  prosecution 
may  show  that  the  defendant  was  in  other 
respects  sane.  (People  v.  Hubert,  119  Cal. 
216.) 

III.  Instructions  as  to. 

1.  On    Expert    Testimony    or    Matters    of 

Medical  Science. 

12.  Instructions  as  to  the  testimony  of  ex- 
pert witnesses  who  gave  their  opinions  as 
physicians  about  the  insanity  of  the  defend- 


ant in  answer  to  questions  mostly  hypothet- 
ical, to  the  effect  that  such  testimony  was  to 
be  viewed  with  scrutiny  and  received  with 
great  caution,  and  the  jury  could  reject  It 
if  they  deemed  it  not  well  founded  in  fact, 
and  that  the  value  of  such  testimony  de- 
pended upon  the  truth  or  falsity  of  the  facts 
given  to  them,  and  upon  which  they 
founded  their  opinion,  are  correct  as  applied 
with  respect  to  the  mere  opinions  of  experts, 
and  the  only  plausible  objection  to  them  is 
that  they  encroach  upon  the  province  of  the 
Jury;  but  the  judgment  should  not  be  re- 
versed for  the  giving  of  such  instructions, 
without  reference  to  the  question  whether 
or  not  it  was  strictly  proper  to  give  them,  as 
they  only  told  the  jury  to  do  what  they 
should  have  done  without  any  instruction 
upon  the  subject.  (People  v.  Barthleman. 
120  Cal.  7.) 

13.  Matters  of  medical  science  and  medi- 
cal opinions  bearing  upon  the  question  of 
partial  insanity  are  to  be  proved  as  matters 
of  fact,  and  are  not  propositions  of  law, 
though  embodied  In  legal  treatises  and  ju- 
dicial opinions,  and  it  is  error  to  instruct 
upon  them  as  matter  of  law,  or  to  instruct 
the  jury  that  If  the  defendant  entertained 
certain  special  beliefs  which  the  defense 
claimed  constituted  the  delusion  which  im- 
pelled the  defendant  to  commit  the  homi- 
cide, and  they  were  unsound,  existing  only 
in  his  imagination,  then  they  were  insane 
delusions,  as  matter  of  law.  (People  v.  Hu- 
bert, 119  Cal.  216.) 

2.  On  Want  of  Motive,  Reasonable  Doubt  or 
Presumptions  as  to  Insanity. 

14.  Where  the  defense  of  Insanity  is  re- 
lied upon  in  a  case  of  homicide,  and  the  mo- 
tiveless character  of  the  act  Is  relied  upon, 
it  is  proper  to  instruct  the  Jury  that  the  cir- 
cumstance of  the  act  being  apparently  mo- 
tiveless is  not  a  ground  from  which  they  can 
safely  infer  the  existence  of  a  powerful  and 
irresistible  influence  or  homicidal  tendency; 
the  unknown  motives  might  prompt  the  act, 
and  a  morbid  and  restless  thirst  for  blood 
would  itself  be  a  motive  urging  to  such  a 
deed,  for  its  own  relief.  (People  v.  Mc- 
Carthy, 115  Cal.  255.) 

15.  An  instruction  requested  that  if  the 
Jury  "have  a  reasonable  doubt  of  the  sanity 
of  the  defendant  at  the  time  of  the  commis- 
sion of  the  homicide,  they  must  acquit  him," 
is  properly  refused,  a  reasonable  doubt  as  to 
a  defendant's  sanity  not  being  sufficient  to 
warrant  an  acquittal.  (People  v.  Barthle- 
man, 120  Cal.  7.) 

Instruction  that  defendant  presumed  sane. 
See  ante,  4. 


3.  Upon  Weight  of  Evidence  or  not  Sus- 
tained by  Evidence;  as  to  Insane  Delu- 
sions. 

16.  An  instruction  requested  by  the  de- 
fendant, which  bears  upon  the  weight  of 
evidence  and  contains  a  test  of  responsibil- 
ity for  crime  which  is  incorrect,  should  prop- 
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erly  be  refused;  and  the  defendant  cannot 
complain  of  a  modification  which  states  the 
correct  role  of  responsibility.  (People  v. 
Hubert,  119  Cal.  216.) 

17.  Instructions  requested  by  the  defend- 
ant upon  the  subject  of  justification  of  the 
homicide  on  the  ground  of  insane  delusions, 
giving  him  a  right  of  self-defense,  are  prop- 
erly refused,  where  there  is  no  evidence 
tending  to  establish  a  delusion  as  to  facts 
which,  if  they  had  been  as  he  believed  they 
were,  would  not  constitute  such  jeopardy  as 
would  justify  the  homicide,  and  where  the 
instructions  asked  are  incorrect  even  If  there 
had  been  such  evidence.  (People  v.  Hubert, 
119  Cal.  216.) 

Instructions  as  to  delusions.    See  ante,  13. 


4.  As  to  Impairment  of   Will,    Inability  to 
Avoid  Wrong  or  Irresistible  Impulse. 

Irresistible  Impulse,  Instructions  as  to. 
See  post,  35. 

18.  An  instruction  requested  by  the  de- 
fendant that  although  the  appellant  at  the 
time  of  the  homicide  was  able  to  distinguish 
right  from  wrong,  yet,  if  he  "did  not  possess 
the  power  to  avoid  the  wrong  and  do  the 
right,  he  is  irresponsible,  and  you  must  ac- 
quit," is  not  the  law,  and  is  properly  refused. 
(People  v.  Barthleman,  120  Cal.  7.} 

19.  An  instruction  that  if  the  jury  "be- 
lieved the  testimony  of  expert  witnesses  that 
the  defendant,  at  the  time  of  the  homicide, 
was  afflicted  with  mental  disease,  melan- 
cholia, that  impaired  his  will  and  rendered 
him  likely  to  commit  such  an  act  as  he  did, 
then  the  defendant  must  be  acquitted,"  is 
properly  refused  as  not  constituting  a  suffi- 
cient definition  of  that  legal  insanity  which 
is  a  defense  to  a  charge  of  crime.  (People 
v.  Barthleman  120  Cal.  7.) 


5.  Conflicting  or  Confusing;  Modification  of; 
Correct  as  a  Whole. 

Omission  in  instruction  Is  not  error  where 
substantially  given.    See  Instructions,  12. 

20.  Conflicting  instructions  concerning  in- 
sanity produced  by  intoxication,  which  do 
not  emphasize  the  distinction  between  insan- 
ity induced  by  the  voluntary  act  of  a  sane 
person  in  becoming  intoxicated,  and  general 
insanity  resulting  from  chronic  alcoholism, 
and  which  leave  the  subject  confused  and 
confusing,  are  erroneous.  (People  v.  Fel- 
lows, 122  Cal.  233.) 

21.  Instructions  requested  by  the  defend- 
ant in  relation  to  the  plea  of  Insanity  are 
properly  refused,  where  they  confuse  intoxi- 
cation and  insanity,  and  where  the  whole 
law  of  insanity,  as  applicable  to  the  case, 
was  fully  and  clearly  given  in  the  charge  of 
the  court.    (People  v.  Kloss,  115  Cal.  567.) 

22.  Inapt  language  in  an  oral  instruction 
as  to  the  present  insanity  of  the  defendant 
is  not  ground  for  reversal,  where  it  appears 
that  the  language  could  not  be  fairly  con- 
strued as  meaning  otherwise  than  that  the 
appearance  of   the  defendant   at  the   trial 


might  be  considered  as  a  circumstance  in  de- 
termining his  sanity  at  the  time  of  the  as- 
sault, and  the  jury  were  elsewhere  Instructed 
that  the  question  of  Insanity  related  to  his 
insanity  at  the  time  of  the  assault.  (People 
v.  Burgle,  123  Cal.  303.) 

23.  The  modification  of  an  instruction  as 
to  the  effect  of  the  defendant's  being  insane 
at  the  time  of  the  homicide,  by  striking  out 
the  words  "although  only  momentarily,"  was 
not  prejudicial  to  the  defendant,  where  the 
instruction  as  given,  together  with  all  of  the 
other  instructions  given  on  the  subject  of  in- 
sanity, sufficiently  stated  the  law  on  that 
subject,  and  were  as  favorable  to  the  defend- 
ant as  he  could  reasonably  have  expected. 
(People  v.  Barthleman,  120  Cal.  7.) 

What  modification  of  instructions  is 
proper.    See  ante,  16. 


6.  Cautioning  Jury  as  to  Defense  of  Insanity. 

Instruction  to  disregard  testimony  as  to 
insanity.    See  post,  36. 

24.  In  a  proper  case  the  jury  may  be  in- 
structed that  they  should  thoroughly  and 
carefully  weigh  the  defense  of  insanity,  and 
examine  into  it  with  great  care,  lest  an  in- 
genious counterfeit  of  the  malady  furnish 
protection  to  guilt;  but  in  giving  such  in- 
struction, when  essential,  the  court  should 
be  careful  to  follow  approved  language;  but 
it  should  be  rarely  given,  and,  in  most  cases, 
it  is  better  not  to  give  it,  though  it  can  do  no 
harm  where  the  defense  of  insanity  is  lack- 
ing in  material  substance.  (People  v.  Mc- 
Carthy, 115  Cal.  255.) 

25.  An  Instruction  as  to  the  manner  in 
which  the  law  regards  the  defense  of  insan- 
ity, and  as  to  the  duty  of  the  jury  in  rela- 
tion thereto,  and  as  to  the  degree  of  care 
and  caution  with  which  they  should  examine 
that  defense,  given  In  the  form  approved  by 
the  decisions  of  this  court,  does  not  invade 
the  province  of  the  jury  as  to  matters  of  fact. 
(People  v.  Kloss,  115  Cal.  567.) 

26.  It  is  proper  to  instruct  the  jury  that 
while  the  defense  of  insanity  is  to  be  weighed 
fully,  fairly,  and  justly,  and,  when  satis- 
factorily established,  must  commend  itself 
to  the  sense  of  humanity  and  justice  of  the 
jury,  they  must  examine  it  with  care  lest  a 
mere  counterfeit  of  this  mental  infirmity 
shall  furnish  immunity  to  guilt.  (People  v. 
Larrabee,  115  Cal.  158.) 

27.  It  is  proper  to  instruct  the  jury  that 
"the  defense  of  Insanity  is  one  which  may 
be  and  sometimes  is  resorted  to  in  cases 
where  the  proof  of  the  overt  act  is  so  full 
and  complete  that  any  other  means  of  avoid- 
ing conviction  and  escaping  punishment 
seems  hopeless,"  and  that  "while,  therefore, 
this  is  a  defense  to  be  weighed  fully  and 
justly,  and  when  satisfactorily  established 
must  recommend  itself  to  the  favorable  con- 
sideration of  the  humanity  and  justice  of  the 
jury,  they  are  to  examine  it  with  care  lest 
an  ingenious  counterfeit  of  such  a  mental 
disorder  should  furnish  immunity  for  guilt. 
(People  v.  Allender,  117  Cal.  81.) 
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IV.  Contracts,  Effect  of   Insanity  on;     Ac- 
tions against  Lunatics. 

Bona  fide  mortgagee,  rights  of.  See 
Homesteads,  33. 

28.  Where  the  action  was  brought  by  heirs 
of  a  deceased  woman,  who  sought  to  avoid 
a  title  claimed  by  the  defendants  under  an 
execution  sale  had  as  the  result  of  a  litiga- 
tion begun  and  carried  on  while  she  was 
mentally  unsound  and  Incapable  of  acting 
for  herself,  and  was  not  represented  by 
guardian,  the  facts  being  known  to  the  per- 
son who  sued  and  obtained  the  sheriff's  deed 
and  to  each  of  the  grantees  claiming  under 
him,  If  the  evidence  establishes  such  facts 
and  the  knowledge  of  them,  the  result  of  the 
litigation  amounted  to  nothing,  and  the  title 
claimed  under  the  execution  sale  should  be 
avoided  at  the  instance  of  her  heirs;  and 
where  the  evidence  for  the  plaintiff  tended 
to  show  them,  a  nonsuit  should  not  be 
granted,  but  the  question  should  be  sub- 
mitted to  the  jury  upon  the  evidence  offered 
and  any  further  evidence  which  might  be 
introduced  by  the  defendants.  (Gillespie  v. 
Gouly,  120  Gal.  515.) 

29.  A  judgment  in  an  action  to  foreclose 
a  mortgage  against  an  insane  person,  which 
was  rendered  without  the  appointment  of  a 
guardian,  although  irregular,  is  not  void, 
and  cannot  be  collaterally  attacked  as 
against  a  bona  fide  purchaser  of  the  mort- 
gage premiums  at  the  foreclosure  sale. 
(Dunn  v.  Dunn,  114  Cal.  210.) 


V.  Insanity  as  a  Defense  to  Grime;  Stay  of 
Proceedings  Pending  Inquiry  into. 

Mental  condition  of  prosecutrix  In  rape, 
evidence  as  to.  See  Grlminal  Law,  XI,  28, 
c.  E. 

Evidence  of,  by  defendant  in  homicide, 
surrebuttal,  what  not  admissible.  See  Evi- 
dence, 85. 

Evidence  as  to,  does  not  affect  on  trial  for 
murder,  when.    See  Criminal  Law,  387. 

Evidence  of  Insanity.    See  ante,  II. 

Instructions  as  to  insanity.    See  ante,  III. 

30.  In  our  courts  there  is  no  such  doctrine 
established  or  recognized  as  moral  insanity, 
distinguished  from  mental  derangement,  as 
an  excuse  for  crime,  and  as  an  exemption 
from  punishment  therefor.  (People  v.  Mc- 
Carthy, 115  Cal.  255.) 

31.  If  the  defendant  had  insane  delusions 
which  completely  possessed  him,  but  was 
sane  on  all  other  subjects,  then  he  must  be 
judged  as  though  the  facts  with  respect  to 
which  the  delusions  existed  were  real;  and 
where  these  facts  do  not  constitute  a  defense 
to  the  homicide,  the  defendant  cannot  be 
justified  on  account  of  the  existence  of  the 
insane  delusions;  and  an  insane  delusion  of 
a  defendant  accused  of  the  murder  of  his 
wife,  that  she  had  put  poison  in  his  food,  of 
which  he  stated  that  he  was  going  to  procure 
a  test,  cannot,  if  the  fact  existed,  justify 
the  homicide.  (People  v.  Hubert,  119  Cal. 
216.) 

32.  A  sane  person  who  voluntarily  becomes 
Intoxicated  is  not  excused  for  the  commis- 


sion of  a  crime  because  of  any  mental  de- 
rangement, mania  a  potu,  or  Insanity  pro- 
duced by  and  consequent  upon  his  own  vol- 
untary act;  but  if,  by  reason  of  long-contin- 
ued indulgence  In  drink,  the  brain  has  be- 
come permanently  diseased,  and  general  in- 
sanity has  resulted,  so  that  the  victim  is 
incapable  of  distinguishing  right  from 
wrong,  he  is  not  legally  responsible  for  his 
acts.    (People  v.  Fellows,  122  Cal.  233.) 

33.  Where  the  defendant  knows  fully  the 
nature  of  his  act,  the  doctrine  that  he  could 
not  prevent  It  through  paralysis  of  the  will 
power,  or  through  uncontrollable  or  irresisti- 
ble impulse,  has  no  legal  standing  in  this 
state,  and  is  not  a  legal  defense  to  crime. 
(People  v.  McCarthy,  115  Cal.  255.) 

34.  A  proposed  instruction  which  is  partly 
upon  the  weight  of  evidence,  and  which  em- 
bodies the  proposition  that  an  Insane  irre- 
sistible impulse  Is  a  defense  to  a  criminal 
charge,  is  properly  rejected,  the  true  rule 
being  that  notwithstanding  the  act  was  the 
offspring  of  irresistible  impulse,  and  the  im- 
pulse was  Irresistible  because  of  mental  dis- 
ease, still  the  defendant  must  be  held  re- 
sponsible if  he  at  the  time  had  the  requisite 
knowledge  as  to  the  nature  and  quality  of 
the  act,  and  of  its  wrongfulness.  (People  v. 
Hubert,  119  Cal.  216.) 

35.  Upon  the  trial  of  a  defendant  accused 
of  murder,  where  the  defense  was  Insanity, 
offered  Instructions  embodying  the  doctrine 
of  irresistible  impulse,  which  is  not  recog- 
nized in  this  state,  are  properly  refused. 
(People  v.  Gwens,  123  Cal.  482.) 

36.  Testimony  having  been  admitted  to 
show  that  oppression  of  the  defendant  by 
the  prosecuting  witness  in  certain  financial 
transactions  had  tended  to  drive  him  to  In- 
sanity, an  instruction  to  the  jury  that  this 
testimony  was  admitted  solely  upon  the 
question  of  insanity,  which  concluded  as  fol- 
lows: "But  If  you  have  concluded,  or  shall 
conclude  that  he  is  a  sane  man,  of  course 
those  things  drop  out  of  the  case,  and  they 
form  neither  a  defense  nor  a  palliation 
against  a  crime,  if  the  crime  is  proven  to 
have  been  committed,"  did  not  instruct  the 
jury  that  if  they  found  the  defendant  sane, 
they  were  to  disregard  his  testimony  alto- 
gether, but  referred  only  to  the  testimony  as 
to  the  financial  transactions.  (People  v. 
Burgle,  123  Cal.  303.) 

37.  Upon  the  trial  of  a  defendant  accused 
of  crime,  a  motion  to  stay  proceedings  on  the 
ground  that  the  defendant  had  been  regu- 
larly committed  to  an  asylum  as  an  insane 
person,  and  had  not  been  legally  discharged 
therefrom,  and  was  then  insane,  is  properly 
denied,  although  It  appeared  that  defendant 
had  escaped  from  the  asylum,  where  it  also 
appeared  that  the  resident  physician  of  the 
asylum  had  shortly  after  his  escape  caused 
an  appropriate  record  to  be  made  of  his  re- 
covery, and  the  prior  escape  of  the  defend- 
ant from  the  asylum  Is  no  ground  for  Im- 
peaching the  determination  of  his  recovery 
by  competent  authority,  nor  Is  his  presence 
at  the  asylum  a  condition  of  the  valid  exer- 
cise of  the  power  to  discharge  him.  (People 
v.  Geiger,  116  Cal.  440.) 
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38.  Where  there  was  no  evidence  to  sup- 
port a  motion  to  submit  to  trial  the  question 
of  the  present  sanity  of  the  defendant,  other 
than  that  adduced  upon  the  motion  to  stay 
proceedings,  the  motion  is  properly  denied; 
it  appearing  prima  facie  that  the  defendant 
had  been  restored  to  reason,  and  nothing  ap- 
pearing to  constrain  a  doubt  in  the  mind  of 
the  Judge  as  to  defendant's  sanity.  (People 
v.  Geiger,  116  Cal.  440.) 

39.  A  motion  to  suspend  a  judgment  con- 
victing a  defendant  of  murder  in  the  first 
degree  (upon  whose  trial  no  question  of  in- 
sanity was  raised),  pending  an  inquiry  as 
to  his  insanity  under  section  1201  of  the 
Penal  Code,  based  upon  an  affidavit  of  his 
attorneys  upon  information  and  belief  that 
he  was  not  of  sound  mind,  and  that  from 
his  conversation  and  actions  they  believed 
and  alleged  him  to  be  insane,  is  based  upon 
too  slight  evidence  to  warrant  disturbing 
upon  appeal  an  order  denying  the  motion, 
on  the  ground  stated  that  no  doubt  had 
arisen  in  the  mind  of  the  court  as  to  the  san- 
ity of  the  defendant,  such  as  to  require  the 
question  of  insanity  to  be  tried.  (People  v. 
Knott,  122  Gal.  410.) 


VI.  Restoration  to  Sanity. 

40.  Section  1766  of  the  Code  of  Civil  Pro- 
cedure, authorizing  the  superior  court  to  re- 
store a  person  adjudged  insane  or  incompe- 
tent, does  not  provide  for  a  civil  action,  and 
is  only  applicable  to  persons  adjudged  in- 
sane or  incompetent  for  whom  guardians 
have  been  appointed  under  section  1764  of 
the  same  code,  and  does  not  apply  to  the 
restoration  of  persons  committed  to  insane 
asylums  for  whom  no  guardians  have  been 
appointed;  and  mandamus  does  not  lie  to 
compel  the  superior  court  to  entertain  a  peti- 
tion under  that  section  to  have  it  judicially 
determined  that  a  person  regularly  exam- 
ined and  committed  to  the  state  insane  asy- 
lum, as  a  person  dangerously  insane,  is  of 
sound  mind  and  capable  of  taking  care  of 
himself  and  his  property  and  for  restoration 
to  capacity,  where  the  petition  does  not  dis- 
close any  guardianship,  but  only  that  the 
father  of  the  petitioner  had  devised  prop- 
erty in  trust  to  be  turned  over  to  him  upon 
his  restoration  to  mental  soundness  and  ca- 
pacity. (Aldrich  v.  Superior  Court  of  Ala- 
meda County,  120  Cal.  140.) 

Presence  at  asylum  is  not  necessary  to  a 
discharge.    See  ante,  37. 


INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 

INSTALLMENTS. 

Failure  to  pay.    See  Contracts,  IV,  1. 

Action  to  recover,  limitation  of.  See  Stat- 
ute of  Limitations,  IV,  6. 

Building  contract,  installments  on,  pay- 
ment of.    See  Mechanics'  Liens,  XI. 

Contract  payable  in,  action  to  foreclose 
rights.    See  Vendor  and  Vendee,  50  et  seq. 


INSTRUCTIONS. 

I.  Right  of  Party  to. 
II.  Abstract  or  Inapplicable;  Misleading. 

III.  Repeating  Instructions;    Instructions 

Substantially  Given. 

IV.  On  the  Evidence;    Argumentative  In- 

structions. 

V.  Construction  of;  Correct  as  a  Whole. 

VI.  To  Decide  According   to   Conscience; 
on  Belief  of  Jurors  as  Men. 

VII.  Disregard  of. 

VIII.  Amendment  of. 

IX.  When  not  Prejudicial. 

X.  Practice  in  Relation  to. 

XI.  Further  Instructions. 

Attorney,  instructions  of,  to  sheriff  cannot 
be  inspected.    See  Sheriffs,  3. 

In  particular  actions.    See  Particular  Title. 

Refusal  of,  when  not  error.  See  Criminal 
Law,  XI,  16,  e,  F. 

Infant  employees,  instructions  to.  See 
Master  and  Servant,  II,  2,  c. 

Instruction  is  properly  refused  where  there 
is  no  evidence  before  the  jury.  See  Negli- 
gence, 15. 

Instructions  to  jury  in  equity  case  are  not 
subject  of  exceptions.    See  Equity,  9. 

In  criminal  prosecutions.  See  Criminal 
Law,  IX,  8. 

Particular  crimes,  instructions  in  prosecu- 
tion for.    See  Criminal  Law,  XI. 

I.  Right  of  Party  to. 

1.  Either  party  has  the  right  to  have  an 
instruction  given  to  the  jury  based  upon  his 
own  theory  of  the  case,  if  there  is  any  evi- 
dence to  support  it.  (Buckley  v.  Silverberg, 
113  Cal.  673.) 

II.  Abstract    or    Inapplicable;    Misleading. 

Refusal  of  correct  abstract  instructions  is 
not  prejudicial.    See  Appeals,  382. 

2.  An  abstract  instruction,  requested  by 
the  defendant,  giving  an  elaborate  defini- 
tion of  character,  which  can  serve  no  useful 
purpose,  may  be  rejected  without  injury  to 
the  defendant.  (People  v.  M'Kay,  122  Cal. 
628.) 

3.  Instructions  which  in  the  abstract  are 
correct  statements  of  the  law  as  to  the  cir- 
cumstances from  which  undue  influence 
may  be  inferred,  or  as  to  the  different  con- 
ditions under  which  its  exercise  may  be 
looked  for,  are  misleading  and  erroneous 
when  there  is  no  evidence  introduced  on  the 
contest  of  any  such  circumstance  or  condi- 
tion.   (Estate  of  Calkins,  112  Cal.  296.) 

4.  It  is  error  to  give  an  instruction  which 
is  inapplicable  to  the  case,  and  which  as- 
sumes the  existence  of  evidence  not  given. 
(People  v.  Thompson,  115  Cal.  160.) 

5.  A  request  by  the  defendant  for  an  in- 
struction as  to  an  account  stated  between 
the  parties  Is  properly  rejected  as  inappli- 
cable to  the  evidence,  when  the  testimony  for 
the  defendant  shows  that  plaintiff  did  not 
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consent  to  the  account  rendered  by  the  de- 
fendant, but  objected  to  it  on  the  ground 
that  a  sum  certain  had  been  guaranteed  to 
him.  (Ah  Tong  v.  Barle  Fruit  Co.,  112  CaL 
679.) 

6.  Where  there  is  some  evidence  to  which 
a  proper  instruction  is  applicable,  it  may  be 
given;  and,  although  the  evidence  may  not 
be  sufficient  to  sustain  the  defense  to  which 
the  instruction  applies,  the  judgment  will 
not  be  reversed  upon  that  ground,  if  the  evi- 
dence under  another  defense  is  sufficient  to 
sustain  the  verdict.  (Eppinger  v.  Kendrick, 
114  Cal.  620.) 

Instructions  which  may  mislead  jury  are 
properly  refused.    See  post,  15. 

Conflicting,  when.  See  Banks  and  Bank- 
ing, 30. 

Contradictory  Instructions.  See  Criminal 
Law,  IX,  8, 1. 

Conflicting  or  confusing.  See  Insanity, 
III,  5. 

Contradictory,  giving  of,  is  error.  See  Ap- 
peals, 366. 

Clauses  tending  to  confuse  are  properly 
stricken  out.    See  Evidence,  114. 

Inapt  language  in,  no  ground  of  reversal, 
when.    See  Insanity,  22. 

One  desiring  Instruction  to  be  more  ex- 
plicit should  request  it.  See  Criminal  Law, 
462. 

III.    Repeating  Instructions   Substantially 

Given. 

Refusal  of  instruction  already  adequately 
given  is  not  error.    See  Criminal  Law,  488. 

Are  properly  refused  when  substantially 
given.    See  Criminal  Law,  IX,  8,  k. 

7.  It  is  not  error  to  refuse  instructions 
which  are  a  repetition  of  charges  already 
given  by  the  court.  (People  v.  Burns,  121 
Cal.  520.) 

8.  It  is  not  error  to  refuse  an  Instruction 
requested  by  the  defendant,  though  it  state 
the  law  correctly,  If  the  same  rule  of  law  is, 
In  substance,  given  in  another  instruction 
requested  by  him.  (People  v.  Barney,  114 
Cal.  554;  O'Brien  v.  Ballou,  116  Cal.  318; 
People  v.  Elliott,  119  Cal.  503;  People  v. 
Chaves,  122  Cal.  134;  Clark  v.  Bennett,  123 
Cal.  275.) 

9.  It  is  not  prejudicial  error  to  refuse  in- 
structions when  all  that  is  material  In  them, 
and  applicable  to  the  case,  is  stated  in  the 
instructions  given;  and  any  statement  in  an 
instruction  which  is  not  a  statement  of  any 
rule  of  law,  or  which  is  not  applicable  to  the 
facts  of  the  case,  is  properly  refused.  (Hig- 
glns  v.  Williams,  114  Cal.  176.) 

10.  It  is  not  prejudicial  injury  for  the 
court  to  refuse  Instructions  requested  by  the 
defendants  which  were,  so  far.  as  correct, 
fairly  included  in  the  Instructions  given  by 
the  court.    (Tonini  v.  Cevasco,  114  Cal.  266.) 

11.  Instructions  requested  by  the  defend- 
ant may  be  properly  refused  when  they  are 
substantially  embodied  in  the  charge  given 
by  the  court,  and  the  jury  is  fully  and  fairly 
advised  by  the  court  upon  the  subject  mat- 
ter of  the  requested  instructions.  (People  v. 
Durrant,  116  Cal.  179.) 


12.  Instructions  correctly  stating  the  law 
upon  the  subject  of  intent  to  commit  mur- 
der, as  applied  to  a  sane  man,  are  not  preju- 
dicially erroneous,  because  omitting  to  in- 
clude the  defense  of  insanity,  where  it  ap- 
pears that  the  court  elsewhere  In  its  charge 
repeatedly  instructed  the  jury  that  if  the  de- 
fendant was  insane  at  the  time  of  the  assault 
he  was  incapable  of  forming  the  intent  neces- 
sary to  constitute  the  crime.  (People  v.  Bur- 
gle, 123  Cal.  303.) 

13.  It  is  not  prejudicial  to  refuse  a  re- 
quested instruction  as  to  the  necessity  of 
proving  the  allegations  of  negligence  set 
forth  in  the  complaint,  when  an  instruction 
given  by  the  court  is  in  effect  the  same  as 
that  refused.  (Verdelli  v.  Gray's  Harbor 
Commercial  Co.,  115  Cal.  517.) 

14.  Where  defendant  claimed  credit 
against  plaintiffs  for  goods  furnished  to 
third  persons  on  order  of  plaintiffs'  agent, 
some  of  which  were  charged  directly  to  the 
persons  receiving  them,  an  instruction  re- 
quested by  the  plaintiffs  that  the  jury  should 
not  consider  such  items  if  furnished  by  the 
agent  on  his  individual  responsibility  was 
properly  refused,  where  it  was  given  in  an- 
other instruction  asked  by  plaintiffs;  and  a 
further  instruction  requested  by  them  that 
if  the  goods  were  charged  in  the  books  of 
defendant  to  the  persons  who  received  the 
same,  "then  the  presumptions  are  that  de- 
fendant furnished  the  same  to  said  parties 
on  their  own  account,  and  not  to  the  plain- 
tiffs," was  properly  refused,  because  declar- 
ing to  the  jury  a  mere  presumption  of  fact 
(Wise  v.  Wakefield,  118  Cal.  107.) 

Instructions  covered  by  those  given  may 
be  refused.    See  post,  15. 

IV.  On    the   Evidence;    Argumentative   In- 
structions. 

Facts,  instructions  on  matters  of.  See 
Criminal  Law,  IX,  8,  f. 

Instruction  as  to  the  facts  is  properly  re- 
fused.   See  Criminal  Law,  492,  547. 

Instruction  on  questions  of  fact  See 
Criminal  Law,  627  et  seq. 

Facts,  instruction  does  not  charge  on, 
when.  See  Criminal  Law,  253;  Negligence, 
11;  Watercourses,  12. 

Violates  inhibition  against  charging  as 
to  facts,  when.    See  Criminal  Law,  331. 

Is  erroneous  as  touching  on  question  of 
fact,  when.    See  Landlord  and  Tenant,  32. 

Instruction  assuming  fact  is  properly  re- 
fused.   See  Landlord  and  Tenant,  28. 

Instruction  including  opinion  on  fact  is 
properly  excluded.  See  Fraudulent  Convey-' 
ances,  12. 

Stating  testimony,  informing  jury  they  are 
judges  of  facts.  See  Landlord  and  Tenant, 
27. 

Expert  testimony,  instructions  as  to.  See 
Insanity,  III,  1. 

Upon  weight  of  evidence.  See  Instruc- 
tions, III,  3. 

Hypothetical  instruction  does'  not  invade 
province  of  jury,  when.    See  Railroads,  44. 

Assumption  of  fact,  instructions  based  on. 
See  Criminal  Law,  IX,  8,  f. 
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Assumption  of  undisputed  fact  is  not  ob- 
jectionable.   See  Railroads,  46. 

Instructions  not  sustained  by  evidence. 
See  Insanity,  III,  3. 

Instruction  declaring  mere  presumption  of 
fact  is  properly  refused.    See  ante,  14. 

15.  The  court  may  properly  refuse  re- 
quested instructions  which  invade  the  prov- 
ince of  the  jury,  or  may  mislead  them,  or 
which  are  covered  by  instructions  Riven  In 
the  charge  of  the  court.  (Estrella  Vineyard 
Co.  v.  Butler,  125  Cal.  232.) 

16.  An  instruction  requested  by  the  de- 
fendant upon  the  weight  of  evidence,  and 
which  would  be  an  encroachment  upon  the 
province  of  the  jury,  and  which  is  not  appli- 
cable to  the  case  and  to  the  defense  of  in- 
sanity set  up,  is  properly  refused!  (People 
v.  Barthleman,  120  Cal.  7.) 

17.  The  court  has  a  right  to  state  the  evi- 
dence for  the  purpose  of  pointing  its  instruc- 
tion and  making  its  pertinency  apparent  to 
the  jury,  if  it  assumes  no  fact  as  proven,  and 
states  nothing  by  way  of  argument  thereon, 
nor  anything  calculated  expressly  or  by  Im- 
plication to  indicate  a  shifting  of  the  burden 
of  proof  to  the  defendant.  (People  v.  Brit- 
tan,  118  Cal.  409.) 

18.  An  instruction  which  merely  applies 
the  law  to  hypothetical  facts,  and  submits  to 
the  jury  the  question  whether  the  facts  hypo- 
thetlcally  stated  are  true,  is  not  an  instruc- 
tion as  to  question  of  fact.  (Baddeley  v. 
Shea,  114  CaL  1.) 

19.  An  instruction  does  not  invade  the 
province  of  the  jury  as  to  matters  of  fact, 
where  it  states  facts  hypothetically  which 
are  within  the  issues,  and  instructs  the  jury 
to  find  for  the  plaintiff  or  for  the  defendant, 
according  as  they  may  find  by  a  preponder- 
ance of  evidence,  whether  such  facts  are 
proved  or  not,  and  does  not  refer  to  the  evi- 
dence as  sustaining,  or  tending  to  sustain, 
any  fact.  (Ryan  v.  Los  Angeles  etc.  Co.,  112 
Cal.  244.) 

20.  An  Instruction  to  the  jury  in  a  crim- 
inal case,  which  assumes  that  the  crime 
charged  is  proven,  or  that  certain  facts  are 
established  by  the  evidence,  is  erroneous. 
(People  v.  Roberts,  122  Cal.  377.) 

21.  Upon  the  trial  of  a  defendant  accused 
of  murder,  an  instruction  requested  by  the 
defendant  which  assumes  a  fact  of  which 
the  evidence  fairly  indicates  the  contrary, 
Is  properly  refused.  (People  v.  Gross,  123 
Cal.  389.) 

22.  It  is  proper  to  refuse  an  instruction 
requested  by  the  defendant  when  based  upon 
an  incorrect  assumption  that  the  claim  of 
negligence  relied  upon  by  the  plaintiff  in 
proof  was  not  the  claim  set  up  in  the  com- 
plaint, when  in  fact  there  was  evidence  tend- 
ing to  show  that  defendant  had  been  guilty 
of  negligence  alleged  in  the  complaint,  and 
that  by  reason  of  such  negligence  plaintiff 
was  injured.  (Verdelli  v.  Gray's  Harbor  C. 
Co..  115  Cal.  517.) 

23.  Instructions  are  not  chargeable  with 
an  improper  assumption  of  facts,  where  it 
appears  that,  so  far  as  assuming  facts,  they 
presented  merely  an  abstract  consideration 


of  the  crime  and  its  elements,  and  were  not 
directed  to  the  particular  circumstances  of 
the  case  at  bar,  and  that  the  court,  when 
dealing  with  the  evidence  in  the  case,  was 
careful  to  leave  all  questions  of  fact  for  the 
determination  of  the  Jury.  (People  v.  Ke- 
hoe,  123  Cal.  224.) 

24.  Instructions  containing  statements  of 
inferences  or  conclusions  of  fact,  from  other 
facts  stated  or  assumed  to  exist,  should  not 
be  given,  but  where  it  appears  that  such  in- 
structions were  merely  intended  as  illustra- 
tions, and  not  as  facts  proved  in  the  case, 
and  are  followed  by  a  proper  and  specific 
instruction  clearly  submitting  all  the  essen- 
tial facts  In  the  case  to  the  jury,  so  that  they 
could  not  be  misled  by  the  illustrative  in- 
struction, any  error  in  giving  them  is  with- 
out prejudice  to  the  defendant.  (People  v. 
Slater,  119  Cal.  620.) 

Instruction  assuming  existence  of  evidence 
not  given  is  error.    See  ante,  4. 

25.  Instructions  as  to  expert  evidence  bear- 
ing upon  the  value  of  the  ore  taken,  which 
are  dangerously  near  the  border  line  divid- 
ing the  law  from  the  facts,  should  not  be 
given  to  the  jury.  (People  v.  Opie,  123  Cal. 
294.) 

26.  In  an  action  by  an  employee  against 
his  employer  to  recover  for  services  ren- 
dered, where  the  evidence  shows  that  month- 
ly statements  of  account  were  rendered  the 
employee,  but  the  evidence  is  conflicting  as 
to  whether  the  employee  objected  to  the  rate 
of  compensation  therein  stated,  as  not  being 
in  accordance  with  the  contract  of  employ- 
ment, instructions  to  the  jury  based  upon 
the  assumption  that  no  objection  was  made, 
and  stating,  in  effect,  that  the  plaintiff  was 
not  bound  by  the  statements  of  account,  even 
if  he  never  made  any  objection,  are  errone- 
ous. (Shade  v.  Sisson  Mill  etc.  Co.,  115  Cal. 
357.) 

27.  The  court  should  be  careful  not  to 
charge  the  jury  in  relation  to  any  matter  of 
fact,  but  where  the  whole  theory  and  claim 
of  the  defense  upon  a  charge  of  murder  was 
the  insanity  of  the  defendant  at  the  time  of 
the  homicide,  and  the  record  discloses  with- 
out contradiction,  and  as  matter  of  law,  that 
the  question  of  self-defense  was  not  in  the 
case,  the  homicide  by  the  defendant  having 
been  clearly  proven,  and  there  having  been 
no  attempt  by  the  defendant  to  introduce  evi- 
dence of  &olf -defense,  or  tending  to  show  that 
the  crime  committed  amounted  only  to  man- 
slaughter, or  that  the  defendant  was  justifi- 
able or  excusable  under  the  burden  devolved 
upon  him  by  section  1105  of  the  Penal  Code, 
an  instruction  telling  the  jury,  in  effect,  that 
the  question  of  self-defense  was  not  in  the 
case  under  the  evidence,  could  not  be  preju- 
dicial to  the  defendant,  and  is  not  ground  for 
new  trial.  (People  v.  Worthington,  115  Cal. 
242.) 

28.  An  argumentative  instruction  as  to  the 
identity  of  the  defendant,  based  upon  the 
facts,  and  not  containing  any  proposition  of 
law,  is  properly  refused.  (People  v.  Win- 
ters, 125  Cal.  325.) 

Argumentative  instruction  is  properly  re- 
fused.   See  Criminal  Law,  628. 
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Argumentative,  Instruction  is  not,  when. 
See  Railroads,  44. 

V.  Construction  of;  Correct  as  a  Whole. 

29.  The  charge  of  the  court  is  to  be  taken 
as  a  whole,  and  it  is  not  necessary  that  each 
paragraph  should  contain  all  the  conditions 
and  limitations  expressed  in  the  others. 
(People  v.  Armstrong,  114  Cal.  570.) 

30.  The  entire  charge  of  the  court  must  be 
construed  together,  and  error  cannot  be 
predicated  upon  an  omission  in  an  isolated 
sentence  or  phrase  which  is  elsewhere  sup- 
plied; and  it  is  sufficient  if  the  charge  as  a 
whole  fairly  covers  all  that  is  pertinent  to 
the  case,  stated  consistently  and  harmoni- 
ously.   (People  v.  Brittan,  118  Cal.  409.) 

31.  The  rule  that  a  single  instruction  which 
does  not  contain  all  the  conditions  and  limi- 
tations which  it  should  contain,  is  to  be  con- 
strued with  all  the  other  instructions  given 
in  the  charge  to  the  jury,  and  that  if,  taken 
together  as  a  whole,  the  charge  correctly 
states  the  law,  no  reversible  error  is  commit- 
ted, does  not  apply  where  an  instruction 
plainly  states  an  incorrect  principle  of  law. 
Such  an  instruction  is  not  cured  by  a  correct 
instruction  in  some  other  part  of  the  charge. 
(People  v.  Westlake,  124  Cal.  452.) 

Correct  as  a  whole.  See  Criminal  Law, 
IX,  8,  1,  463,  631;  Insanity,  III,  5. 

Covered  by  instructions  already  given  are 
properly  refused.    See  Replevin,  18. 

Erroneous,  not  cured  by  giving  of  contra- 
dictory.   See  Appeals,  366. 

Erroneous  instruction  Is  not  cured  by  cor- 
rect accompanying  instruction,  when.  See 
Negligence,  47. 


VI.  To  Decide  According  to  Conscience;  on 
Belief  of  Jurors  as  Men. 

32.  It  is  not  improper  to  instruct  the  jury 
that,  after  weighing  the  evidence,  they  must 
decide  according  to  their  consciences.  (Peo- 
ple v.  Hubert,  119  Cal.  216.) 

33.  It  is  proper  to  strike  out  a  clause  of  an 
instruction  stating  that  the  jurors  "may  be- 
lieve as  men  that  certain  facts  exist,"  but 
that,  as  jurors,  they  must  act  only  upon  evi- 
dence introduced.  (People  v.  Ammerman, 
118  Cal.  23.) 

VII.  Disregard  of. 

Presumed  to  be  regarded.  See  Criminal 
Law,  87. 

34.  A  judgment  will  not  be  reversed  or  a 
new  trial  granted  on  account  of  the  disre- 
gard by  the  jury  of  an  erroneous  instruc- 
tion which  clearly  appears  to  have  been 
without  injury  to  the  appellant.  (Edwards 
▼.  Wagner,  121  Cal.  376.) 


VIII.  Amendment  of. 

35.  An  amendment  to  an  instruction  re- 
quested by  the  defendant,  which  states  the 
law  correctly,  is  not  prejudicial  to  the  de- 
fendant, because  appended  to  such  requested 


instruction.  (People  v.  Barney,  114  Cal. 
554.) 

Modification  of  instructions,  presumption 
on  appeal.    See  Appeals,  383. 

Modification  of.    See  Insanity,  III,  5. 


IX.  When  not  Prejudicial. 

36.  Preliminary  statements  in  a  charge  to 
the  jury,  by  way  of  introduction,  commend- 
ing the  attention  of  the  jury,  etc.,  and 
referring  to  the  provisions  of  the  law  for 
securing  a  fair  trial,  etc.,  such  as  are  not 
uncommon,  and  could  not  have  operated 
to  the  prejudice  of  the  defendant,  are  not 
ground  of  reversal.  (People  v.  Chaves,  122 
Cal.  134.) 


X.  Practice  in  Relation  to. 

37.  A  rule  of  court  requiring  instructions 
to  be  handed  up  in  writing  before  the  argu- 
ment begins  is  proper,  and  is  designed  to 
give  the  court  an  opportunity  to  determine 
the  correctness  and  propriety  of  the  instruc- 
tion, so  as  to  prevent  error  and  promote 
justice;  but  when  its  strict  observance  would 
defeat  or  Impede  justice,  the  court  may  sus- 
pend the  rule,  and  it  Is  its  duty  to  do  so. 
(People  v.  Sllva,  121  Cal.  668.) 

38.  Under  the  existing  practice,  the  jury 
can  take  into  their  room  only  the  instruc- 
tions which  have  been  given,  and  it  has  no 
knowledge  of  instructions  that  have  been  re- 
fused; and  it  is  not,  therefore,  material  that 
it  should  be  stated  to  the  jury  that  cer- 
tain instructions  asked  by  the  defendant 
were  refused  because  they  had  been  given 
in  other  instructions.  (People  v.  Barthle- 
nian,  120  Cal.  7.) 

39.  The  method  of  stating  a  rule  in  a 
charge  to  the  jury  as  having  been  held  In 
a  cited  decision  of  the  highest  court  of  an- 
other state  is  not  to  be  commended,  but  It 
cannot  be  prejudicial  where  there  is  no  error 
in  the  rule  as  stated,  when  considered  as 
part  of  the  whole  instruction.  (People  v. 
Holmes',  118  Cal.  444.) 

40.  A  general  exception  "to  the  instruc- 
tions asked  for  and  allowed  by  the  court  on 
the  part  of  the  plaintiff,"  is  insufficient;  but 
it  is  necessary  that  there  should  be,  at  least, 
a  particular  exception  to  each  of  the  in- 
structions, by  number  or  other  designation. 
(Bernstein  v.  Downs,  112  Cal.  197.) 

41.  A  general  exception  to  the  Instructions 
without  specifying  any  particular  instruc- 
tion, or  part  thereof,  is  insufficient;  and 
where  the  court  stated  generally  that  every 
portion  of  the  charge  is  deemed  excepted 
to,  it  will  be  presumed  upon  appeal,  against 
error  not  shown  affirmatively,  that  all  of 
the  instructions  were  given  at  the  request 
of  appellant's  counsel,  of  which  appellant 
cannot  complain.    (Gray  v.  Eschen,  125  Cal. 

1.) 

Rule  that  instructions  should  be  handed 
in  in  writing,  when  does  not  apply.  See 
Criminal  Law,  180. 

Instructions  control  verdict.  See  Los  An- 
geles, 2. 
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Inaptness  of  form  alone  will  not  war- 
rant a  reversal.    See  Criminal  Law,  483. 

Erroneous  instruction  not  excepted  to  not 
ground  of  new  trial.    See  New  Trial,  14. 

One  cannot  complain  that  instruction  given 
at  his  request  does  not  contain  a  sound 
declaration  of  law.    See  Witnesses,  71. 

Questions  relating  to,  how  presented  for 
review.    See  Appeals,  VII,  5. 

Presumptions  as  to  on  appeal.  See  Ap- 
peals, XI,  14,  e. 

XI.  Further  Instructions. 

Recalling  jury  and  instructing  in  absence 
of  counsel.    See  Criminal  Law,  IX,  8,  m. 

42.  Upon  a  request  by  the  Jury  for  further 
instructions,  it  is  immaterial  whether  the 
court  confined  itself  to  the  points  upon 
which  information  was  asked  or  not,  pro- 
vided the  language  used,  though  not  the 
best  that  could  have  been  used,  was  not 
such  that  the  jury  could  have  been  misled. 
(People  v.  McKay,  122  Cal.  628.) 

INSTRUMENTS. 

Alteration  of.  See  Alteration  of  Instru- 
ments. 

INSURANCE. 

I.  General  Principles. 

1.  Application;   Delivery   and  Pos- 

session of  Policy. 

2.  Exceptions   in;   Construction   of 

Policy. 

3.  Warranties  in  Policies. 

4.  Premium. 

a.  Waiver    of    First    Payment 

by    Agent;    Extension    of 
Time  by  Agent. 

b.  _Note  or  Check  Given  for  to 

Agent;  Payment  by  Agent. 

c.  Nonpayment;  Forfeiture;  No- 

tice of;  Reinstatement  of 
Policy. 

d.  Action  for;  Liability  of  Heir. 

5.  Agreement  for  Arbitration;  New 

Oral  Agreement;   Presentation 
of  Books  to  Insurer. 

6.  Insurance  by  Heir. 

7.  Fraud,  Effect  of. 

8.  Actions  against  Companies. 

II.  Questions  Relating  to  Fire  Insurance. 

III.  Questions  Relating  to  Life  Insurance; 
Herein  of  Life  Insurance  Associa- 
tions. 

IV.  Accident  Insurance. 

V.  Powers  of  Insurance  Companies. 

Contract  between  insurance  company 
and  its  general  agent,  construction  of,  and 
evidence  to  affect.    See  Agency,  24. 

I.  General  Principles. 

1.  Application;  Delivery  and  Possession  of 

Policy. 

Application  for  accident  insurance,  false 
statements  in.    See  post,  66  et  seq. 


Waiver  of  warranty  by  delivery  of  policy. 
See  post,  9. 

Waiver  of  payment  of  premium  by  deliv- 
ery of  policy.    See  post,  14. 

Delivery  of  policy  with  knowledge  of  fals- 
ity of  application  is  waiver.    See  post,  29. 

Delivery  of  fire  insurance  policy  after 
building  burned.    See  post,  47,  48. 

1.  The  possession  of  the  policy  by  the  in- 
sured, or  by  the  beneficiary,  is  prima  facie 
evidence  of  its  delivery  as  a  valid  and  sub- 
sisting contract,  and  the  burden  of  overcom- 
ing the  prima  facie  case  made  by  the  pro- 
duction of  the  policy  by  the  plaintiff,  in  an 
action  to  enforce  it,  rests  upon  the  insurance 
company.  Whether  the  defendant's  evi- 
dence did  or  did  not  overcome  the  prima 
facie  case  thus  made  by  the  plaintiff,  was 
for  the  jury  to  determine.  (Berliner  v. 
Travelers'  Ins.  Co.,  121  Cal.  451.) 


2.  Exceptions  in;  Construction  of  Policy. 

2.  Exceptions  in  a  policy  of  insurance  are 
to  be  construed  most  strongly  against  the  in- 
surer and  in  favor  of  the  insured,  and  no 
term  or  condition  not  expressed  in  the  policy 
can  be  imported  therein  by  implication  to 
work  a  forfeiture,  and  relieve  the  insurer 
from  liability.  (Berliner  v.  Travelers'  Ins. 
Co.,  121  Cal.  458.) 

3.  Where  the  language  of  an  application 
and  policy,  or  of  a  policy,  may  be  under- 
stood in  more  senses  than  one,  it  is  to  be 
construed  most  strongly  against  the  insurer 
and  in  favor  of  the  insured.  (Bayley  v. 
Employers'  Liability  Assur.  Corp.,  125  Cal. 
345.) 

Construction  of  provision  relating  to  for- 
feiture.   See  post,  17. 

Construction  of  accident  Insurance  policy. 
See  post,  IV. 

3.  Warranties  in  Policies. 

Warranty  of  ownership.    See  post,  53. 

4.  A  warranty  of  unconditional  and  sole 
ownership  is  established  by  the  use  of  the 
pronoun  "her"  in  the  statement  of  the  plain- 
tiff's interest  in  the  premises  Insured,  in 
which  the  amount  of  the  insurance  is  stated 
to  be  "on  her  two-story  metal  roof  build- 
ing." (Breedlove  v.  Norwich  Union  Fire 
Ins.  Soc,  124  Cal.  ltti.) 

5.  Although  under  the  Civil  Code,  in  the 
absence  of  an  express  warranty,  an  insurer 
is  not  exonerated  by  the  negligence  of  the 
insured,  or  of  his  agents,  nor  by  breach  of 
an  immaterial  provision,  yet  the  policy  may 
declare  that  a  violation  of  specified  provi- 
sions shall  avoid  it,  and  mere  negligence  can- 
not abrogate  the  provisions  of  the  code  upon 
the  subject  of  breach  of  warranty.  (McKen- 
zie  v.  Scottish  Union  etc.  Ins.  Co.,  112  Cal. 
548.) 

6.  Where  there  is  an  express  warranty  the 
question  whether  the  fact  stated  or  stipu- 
lated for  be  material  to  the  risk  or  not  Is 
of  no  consequence,  one  of  the  very  objects 
of  the  warranty  being  to  preclude  all  con- 
troversy about  its  materiality,  or  immateri- 
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ality,  or  reasonableness,  and,  if  the  warranty- 
be  a  statement  of  fact,  It  must  be  literally 
true,  or,  if  it  be  a  stipulation  that  a  certain 
act  shall  or  shall  not  be  done,  it  must  be  lit- 
erally, or  at  least  substantially,  performed, 
and  it  is  Immaterial  to  what  cause  noncom- 
pliance is  attributable.  (McKenzie  v.  Scot- 
tish Union  etc.  Ins.  Co.,  112  CaL  548.) 

7.  Where  the  evidence  of  the  plaintiff  in 
an  action  upon  an  insurance  policy  shows  a 
noncompliance,  or  an  insufficient  compli- 
ance, with  the  terms  of  an  express  warranty 
In  the  policy,  a  nonsuit  should  be  granted, 
and  a  verdict  for  the  plaintiff  is  a  verdict 
against  law.  (McKenzie  v.  Scottish  Union 
etc.  Ins.  Co.,  112  Cal.  548.) 

8.  It  was  incumbent  upon  the  plaintiff  to 
aver  a  performance  of  all  conditions  and 
promissory  warranties  upon  her  part  to  be 
kept  and  performed;  but  it  was  not  neces- 
sary to  plead  the  truth  of  an  affirmative 
warranty  of  title.  Where  the  answer 
pleaded  the  warranty  of  the  title,  and  the 
falsity  of  the  evidence,  in  discharge  of  the 
liability,  such  affirmative  defense  is  new 
matter  which  is  deemed  to  be  controverted 
by  way  of  replication;  and  the  plaintiff  may 
prove  a  waiver  of  the  warranty  under  the 
Issue  thus  raised.  (Breedlove  v.  Norwich 
Union  Fire  Ins.  Soc,  124  Cal.  164.) 

0.  Where  the  court  finds  that  the  defend- 
ant waived  the  warranty  expressed  in  the 
contract  by  issuing  the  policy  to  the  plain- 
tiff with  full  knowledge  of  the  condition  of 
the  plaintiff's  title,  the  warranty  could  be 
thereby  waived;  and  if  there  is  some  evi- 
dence tending  to  support  such  finding,  it 
cannot  be  disturbed  upon  appeal,  though  the 
preponderance  of  the  evidence  against  the 
waiver  may  be  such  that  the  trial  judge 
would  have  been  warranted  in  discrediting 
the  testimony  in  favor  thereof  and  finding 
against  a  waiver.  (Breedlove  v.  Norwich 
Union  Fire  Ins.  Soc,  124  Cal.  164.) 

Warranty  to  keep  watchman  or  not  to 
shut  down  property  without  permission. 
See  post,  54-56. 


4.  Premium. 

a.  Waiver  of  First  Payment  by  Agent;  Ex- 
tension of  Time  by  Agent. 

10.  The  general  agent  of  a  life  Insurance 
company  may  waive  the  payment  of  the  first 
premium  and  deliver  the  policy,  and  thereby 
make  it  a  valid  and  subsisting  contract  of 
insurance,  notwithstanding  the  provision  in 
the  policy  that  it  shall  not  take  effect  until 
the  first  premium  is  paid  while  the  insured 
is  in  good  health.  (Berliner  v.  Travelers' 
Ins.  Co.,  121  Cal.  451.) 

11.  A  verdict  of  the  Jury  against  the  insur- 
ance company,  which  necessarily  includes  a 
finding  that  the  policy  was  a  valid  and  sub- 
sisting contract  of  insurance,  is  sufficiently 
supported  by  evidence  that  the  first  quar- 
terly premium  on  the  policy  was  charged 
to  the  general  agent  of  the  company,  and 
that  the  waiver  of  advance  payment  was  a 
purely  personal  matter  with  him;  that  the 


policy  was  delivered  by  him  to  the  insured 
with  the  understanding  that  he  could  not 
then  make  payment;  that  payment  was  not 
thereafter  requested,  and  no  inquiry  was 
made  about  the  policy  for  more  than  two 
months  and  until  after  the  death  of  the  in- 
sured; that  the  insured  was  Informed  by  the 
general  agent,  in  answer  to  his  inquiry,  that 
he  could  travel  in  Mexico  under  the  policy 
without  securing  a  permit,  and  that  he  died 
as  the  result  of  a  railroad  accident  during 
such  travel.  These  facts  constitute  evi- 
dence of  a  waiver  of  the  first  payment,  suf- 
ficient to  support  the  verdict  of  the  jury, 
notwithstanding  the  counter  testimony  of 
the  general  agent  that  there  was  no  such 
waiver,  and  that  the  delivery  of  the  policy 
was  only  for  examination.  (Berliner  v. 
Travelers'  Ins.  Co.,  121  Cal.  451.) 

Waiver  of  payment  of  premium  by  deliv- 
ery of  policy.    See  post,  14. 

What  pleading  justifies  evidence  of  credit 
and  waiver  of  advance  payment  See  post, 
37. 

12.  A  general  agent  of  a  life  insurance 
company  may  waive  the  conditions  of  a  pol- 
icy, and  extend  the  time  of  payment  of  a 
premium,  unless  specially  restricted  by  limi- 
tations and  Instructions  communicated  to 
parties  dealing  with  him.  The  waiver  of 
conditions  is  within  the  apparent  scope  of 
his  authority  in  the  absence  of  notice  to  the 
contrary  to  the  insured.  (Knarston  v.  Man- 
hattan Ldfe  Ins.  Co.,  124  CaL  74.) 

13.  A  notice  that  the  policy  will  be  forfeit- 
ed if  the  premium  is  not  paid  by  a  day  fixed, 
given  by  a  New  York  company,  pursuant  to 
the  New  York  law,  does  not  preclude  the 
subsequent  waiver  of  the  forfeiture,  by  a 
further  extension  of  time  to  pay  the  pre- 
mium made  by  the  general  agent  and  by 
treating  the  policy  as  in  force  during  the 
period  of  such  extension,  after  the  time  fixed 
in  the  notice,  and  upon  the  death  of  the  in- 
sured within  the  period  of  such  extension 
the  company  cannot  claim  a  forfeiture  of 
the  policy.  (Knarston  v.  Manhattan  Life 
Ins.  Co.,  124  Cal.  74.) 


b.  Note  or  Check  Given  for  to  Agent;  Pay- 
ment by  Agent. 

14.  A  promissory  note  given  by  the  insured 
to  the  agent  for  the  premium,  which  is  dis- 
counted by  the  agent,  for  the  purpose  of 
raising  money,  is,  in  effect,  a  payment  of  the 
premium  to  the  agent  who  is  responsible  to 
the  company  for  the  cash  payment,  and  the 
policy  takes  effect  upon  its  unconditional  de- 
livery whether  the  premium  is  then  actually 
paid  to  the  company  or  not,  and  such  deliv- 
ery waives  a  provision  that  the  policy  shall 
not  be  in  force  until  the  premium  is  paid. 
(Jurgens  v.  New  York  L.  Ins.  Co.,  114  Cal. 
161.) 

15.  In  an  action  by  the  managing  agent 
personally  upon  a  check  drawn  by  the  appli- 
cant In  favor  of  the  special  agent  for  the 
amount  of  the  first  premium,  payable  four 
months  after  date,  a  finding  that  the  plain- 
tiff did  not  purchase  the  check  for  value  be- 
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fore  maturity,  or  at  all,  but  took  it  as  agent 
for  the  Insurance  company,  which  was  its 
owner  and  holder,  is  supported  by  evidence 
that,  upon  delivery  of  the  policy  and  its  im- 
mediate return  by  the  applicant  as  not  be- 
ing according  to  the  understood  terms,  the 
managing  agent  wrote  to  the  applicant  that 
the  application  and  check  when  received  by 
him  "immediately  became  the  property  of 
the  company,  and  could  not  be  recalled/' 
(Maxson  v.  Llewelyn,  122  Cal.  195.) 

16.  Such  finding  is  not  overthrown  by  evi- 
dence that,  when  the  check  was  received, 
the  managing  agent  advanced  the  commis- 
sion of  the  special  agent,  and  that  subse- 
quently, after  knowledge  of  the  repudiation 
of  the  contract  by  the  applicant,  he  settled 
and  adjusted  the  remainder  of  the  premium 
In  his  accounts  with  the  company  as  a  cash 
charge  against  him.  (Maxson  v.  Llewelyn, 
122  Cal.  195.) 


e.  Nonpayment;  Forfeiture;  Notice  of;  Rein- 
statement of  Policy. 

17.  A  life  insurance  policy  providing  that 
it  shall  be  forfeited,  "if  the  premium  shall 
not  be  paid  within  thirty  days  of  the  time 
they  become  due,  at  the  office  of  the  company 
....  or  to  other  duly  authorized  agents, 
when  they  produce  receipts  signed  by  the 
president,"  etc.,  is  not  to  be  construed  as  re- 
quiring the  production  of  the  receipt  as  a 
condition  precedent  to  the  payment  of  the 
premium.  (Straube  v.  Pacific  Mutual  Life 
Ins.  Co.,  123  Cal.  677.) 

18.  The  nonforfeiture  law  of  New  York  re- 
quiring notice  of  nonpayment  of  a  life  in- 
surance premium  to  be  addressed  and 
mailed  to  the  person  assured,  or  to  the  as- 
signee of  the  policy,  If  notice  of  the  assign- 
ment has  been  given,  requiring  payment 
thereof  within  thirty  days,  to  prevent  a  for- 
feiture of  the  policy,  enters  into  and  be- 
comes part  of  the  contract  of  life  insurance 
with  a  New  York  company,  and  so  far  modi- 
fies its  conditions  that  no  forfeiture  for  non- 
payment of  premium  can  take  place  without 
such  notice.  (Osborne  v.  Home  Life  Ins. 
Co.,  123  Cal.  610.) 

19.  The  notice  required  by  the  statute  of 
New  York  to  be  given  by  a  life  insurance 
company  of  that  state  to  the  "person  as- 
sured," denotes  the  person  whose  life  is  as- 
sured, and  does  not  include  the  beneficiary 
named  in  the  policy.  (Osborne  v.  Home  Life 
Ins.  Co.,  123  Cal.  610.) 

20.  A  waiver  of  notice  on  the  part  of  the 
insured  cannot  be  construed  to  confer  a 
power  to  declare  the  policy  forfeited  for  non- 
payment of  premiums,  which  the  law  has 
taken  away,  and  does  not  permit,  unless  the 
notice  is  given.  (Osborne  v.  Home  Life  Ins. 
Co.,  123  Cal.  610.) 

21.  A  customary  practice  by  the  company 
to  allow  a  reinstatement  of  a  lapsed  policy 
within  a  reasonable  time  upon  condition  of 
procuring  a  health  certificate  and  paying  the 
premium,  can  be  regarded  only  as  a  contract 
to  renew  upon  compliance  with  the  condi- 
tions, and  where  the  insured  died  without 


having  paid  the  premium,  and  without  hav- 
ing furnished  a  health  certificate,  and  with- 
out any  agreement  to  extend  a  credit,  no 
recovery  can  be  had  of  the  amount  of  the 
policy.  (Blake  v.  National  Life  Ins.  Co.,  123 
Cal.  470.) 

Right  to  paid-up  policy  does  not  exist 
where  policy  forfeited.    See  post,  59. 

Plaintiff  is  not  bound  to  allege  or  prove 
payment.    See  post,  36. 

No  forfeiture  for  nonpayment  unless  de- 
fendant alleges  and  proves  nonpayment 
after  notice.    See  post,  36. 

Finding  of  waiver  of  condition.  See  post 
44. 

Notice  of  forfeiture,  waiver  by  extension 
of  time  by  agent  after  service  of  See  ante. 
13. 

d.  Action  for;  Liability  of  Heir. 

Action  on  check  given  to  special  agent  for 
premium.    See  ante,  15. 

Fraud  as  a  defense  in  action  for  premium. 
See  post,  I,  7. 

22.  Policies  of  fire  Insurance  procured  by 
an  heir  of  a  deceased  person  on  buildings 
which  were  at  the  time  of  the  Insurance  part 
of  the  estate  of  a  deceased  person,  and  which 
described  the  insured  as  being  the  estate  of 
such  person  deceased,  are  sufficient  to  ex- 
tend the  protection  of  the  insurance  to  the 
interest  of  the  heir  in  the  property,  as  well 
as  that  of  the  administratrix,  and  the  heir  is 
liable  to  an  action  for  the  recovery  of  the 
unpaid  premium.  (Phoenix  Ins.  Co.  v.  Han- 
cock, 123  Cal.  222.) 


5.  Agreement  for  Arbitration;  New  Oral 
Agreement;  Presentation  of  Books  to 
Insurer. 

Complaint  on  award.    See  post,  42. 

23.  Where  the  terms  of  the  policy  expressly 
provided  that  the  company  should  not  be 
held  to  have  waived  any  condition  of  the 
policy  by  proceeding  to  an  appraisal  of  the 
amount  of  loss,  and  the  agreement  for  ap- 
praisement by  arbitration  contained  a  pro- 
vision that  the  submission  was  without  ref- 
erence to  any  other  matter  of  difference 
within  the  conditions  of  the  insurance,  and 
should  be  of  binding  effect  only  so  far  as 
regarded  the  damage  to  the  property,  the 
arbitration  of  the  amount  of  loss  cannot  be 
insisted  upon  as  a  waiver  of  forfeiture  of 
the  policy  for  breach  of  a  condition  against 
further  insurance.  (Holbrook  v.  Baloise 
Fire  Ins.  Co.,  117  Cal.  561.) 

24.  Where  the  agreement  sued  upon, 
though  founded  upon  the  policy,  was  in  its 
essential  elements  the  substitution  of  a  new 
contract  upon  a  new  consideration  to  make 
and  accept  payment  of  less  than  the  amount 
of  the  insurance,  and  less  than  the  amount 
claimed  under  the  policy,  such  new  agree- 
ment need  not  be  in  writing,  and  where  all 
the  parties  acted  under  such  new  agreement, 
and  awards  were  made,  and  written  proofs 
given  and  filed  thereunder,  and  the  amount 
of  the  ascertained  loss  would  have  been 
paid,  but  for  the  alleged  discovery  of  frauds 
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and  concealments,  it  cannot  be  objected  by 
defendant  that  the  new  agreement  was  void 
because  not  reduced  to  writing.  (Stockton 
Combined  Harvester  etc.  Works  v.  Glens 
Falls  Ins.  Co.,  121  Cal.  167.) 

25.  Where  there  is  testimony  tending  to 
show  that  all  of  the  books  of  the  plaintiff 
were  furnished  to  the  defendant  and  other 
insurers,  and  fairly  examined  by  them  be- 
fore the  making  of  the  award  of  the  amount 
of  loss,  it  is  immaterial  whether  the  books 
showed  the  cost  of  construction  and  value  of 
the  property  insured;  and  the  question 
whether  the  testimony  of  the  witnesses  was 
credible  or  worthy  of  belief  was  matter  for 
the  trial  court  to  determine.  (Stockton 
Combined  Harvester  etc.  Works  v.  Glens 
Falls  Ins.  Co.,  121  Cal.  167.) 

Action  on  new  oral  agreement  See  post, 
39,  40. 

6.  Insurance  by  Heir. 

Liability  of  heir  for  premium.    See  ante, 

I,  4,  d. 

Insurance  effected  by  heir,  liability  for 
premium.    See  ante,  I,  4,  d. 

26.  The  heir  could  not  bind  the  administra- 
trix by  procuring  insurance  for  her  without 
authority,  but  she  could  ratify  his  act,  even 
after  the  occurrence  of  a  loss;  yet  her  fail- 
ure or  refusal  to  ratify  the  policies,  and  her 
act  in  declining  any  interest  therein,  could 
not  impair  their  effect  upon  the  interest  of 
the  heir  or  affect  his  liability  for  the  pre- 
mium. (Phoenix  Ins.  Co.  v.  Hancock,  123 
Cal.  222.) 

7.  Fraud,  Effect  of. 

False  statement,  what  waives.    See  post 

67. 

Application  for  accident  insurance,  unin- 
tentionally false  statements  in.  See  post, 
66  et  seq. 

27.  Neither  party  to  a  contract  of  insur- 
ance Is  bound  to  communicate  information  of 
matters  of  which  the  other  waives  communi- 
cation, except  in  answer  to  inquiries.  (Bay- 
ley  v.  Employers'  Liability  Assur.  Corp.,  125 
Cal.  345.) 

28.  The  agent  having  practiced  a  fraud 
upon  both  the  insurer  and  the  insured,  and 
there  having  never  been  a  free  consent  to  the 
apparent  contract,  the  contract  is  justly 
voidable  at  the  instance  of  either  party,  if 
injured  thereby.  (McKay  v.  New  York  Ins. 
Co.,  124  Cal.  270.) 

29.  An  insurance  company  issuing  a  policy 
with  knowledge  that  statements  made  in  the 
application  are  false  waives  the  right  to  olv- 
ject  thereto.  (Bayley  v.  Employers'  Liabil- 
ity Assur.  Corp.,  125  Cal.  345.) 

30.  A  complaint  to  recover  back  a  premium 
paid  upon  a  life  insurance  policy  examined, 
and  held  to  state  a  cause  of  action  founded 
on  the  fraud  of  the  agent  of  the  insurance 
company  perpetrated  in  obtaining  plaintiff* s 
application  for  the  policy.  (McKay  v.  Now 
York  Ins.  Co.,  124  Cal.  270.) 

31.  The  fact  that  the  complaint  in  such  ac- 
tion is  subject  to  a  demurrer  for  uncertainty, 
in  not  showing  directly  that  plaintiff  signed 


the  application,  misconceiving  its  meaning, 
and  without  material  fault  on  his  own  part, 
and  that  the  promises  of  the  agent  of  the  de- 
fendant were  false  and  fraudulent  and  that 
he  had  no  intention  that  they  should  be  per- 
formed, is  not  material,  in  the  absence  of 
such  demurrer,  if  such  statements  suffi- 
ciently appear  to  be  true  by  reasonable  and 
necessary  inferences  from  the  facts  averred. 
These  inferences,  questioned  by  a  general 
demurrer  only,  must  be  imputed  to  the  com- 
plaint for  verity  in  like  manner  as  if  they 
had  been  directly  charged.  (McKay  v.  New 
York  Ins.  Co.,  124  Cal.  270.) 

32.  The  provision  in  the  policy  that  the 
unwritten  statements  and  promises  of  the 
agent  do  not  affect  the  rights  of  the  com- 
pany does  not  confer  upon  the  company  the 
right  to  retain  money  received  in  conse- 
quence of  fraud  practiced  by  the  agent 
after  it  has  knowledge  of  the  fraud.  (Mc- 
Kay v.  New  York  Ins.  Co.,  124  Cal.  270.) 

33.  Where  a  husband  has  taken  a  policy 
of  life  insurance  in  the  name  of  his  wife,  the 
obligations  imposed  by  the  contract  of  in- 
surance are  to  both  of  them,  and  both  must 
join  in  demanding  a  rescission  of  the  policy 
for  alleged  fraud  on  the  part  of  the  agent  of 
the  insurance  company  in  inducing  the  pay- 
ment of  the  premiums,  and  the  husband 
alone  cannot,  without  her  consent,  effect  a 
rescission  by  redelivering  the  policy  to  the 
agent  who  effected  the  insurance,  and  the 
husband  is  properly  nonsuited  in  an  action 
by  him  alone  to  recover  back  the  premium, 
upon  a  rescission  attempted  by  him  alone, 
without  a  release  by  the  wife  of  the  obliga- 
tion of  the  insurance  company  to  her.  (Jur- 
gens  v.  New  York  Life  Ins.  Co.,  114  Cal. 
161.) 

34.  In  an  action  by  a  managing  agent  of  a 
life  insurance  company  upon  a  check  given 
for  the  first  premium  upon  a  policy  of  life 
insurance,  which  was  defended  on  the 
ground  of  false  representation,  made  by  the 
special  agent  who  secured  the  application, 
as  to  the  favorable  nature  of  the  policy  to  be 
given,  where  no  belief  or  reasonable  ground 
for  belief  of  the  special  agent  in  the  truth 
of  the  representations  was  shown,  and  it  ap- 
peared that  the  policy  returned  did  not  con- 
form to  the  policy  represented,  and  that  it 
was  highly  improbable  that  an  insurance 
company  doing  business  legitimately  would 
use  such  a  policy  as  that  represented,  the 
circumstances  are  sufficient  to  justify  the 
inference  of  the  fraudulent  character  of  the 
representations.  (Maxson  v.  Llewelyn,  122 
Cal.  195.) 

35.  It  appearing  that  the  special  agent  pre- 
pared the  application,  and  that  its  nature 
was  not  understood  by  the  applicant,  and 
was  not  readily  understandable  by  one  not 
versed  in  insurance  matters,  the  fact  that  it 
was  in  writing,  and  that  the  policy  con- 
formed thereto,  does  not  preclude  parol  evi- 
dence of  false  and  fraudulent  representa- 
tions made  by  the  special  agent  concerning 
the  policy,  and  that  the  signature  of  the  ap- 
plicant was  secured  by  misrepresentation 
and  fraud  sufficient  to  vitiate  the  transac- 
tion.    (Maxson  v.  Llewelyn,  122  Cal.  195.) 
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8.  Actions  against  Companies. 

Action  to  recover  back  premium  for  fraud. 
See  ante,  30  et  seq. 

Burden  of  overcoming  presumption  aris- 
ing from  possession  of  policy.    See  ante,  1, 1. 

Averring  performance  of  all  conditions 
and  warranties.    See  ante,  8. 

Finding  of  waiver  of  payment,  what  evi- 
dence supports.    See  ante,  11. 

36.  The  plaintiff  in  an  action  upon  a  policy 
of  life  Insurance  in  a  New  York  life  insur- 
ance company  is  not  required  to  allege  or 
prove  the  tender  of  the  annual  premiums 
when  due.  There  can  be  no  forfeiture  for 
nonpayment  of  premiums,  unless  the  defend- 
ant alleges  and  proves  nonpayment  after  due 
service  of  the  notice  required  by  the  statute. 
(Osborne  v.  Home  Life  Ins.   Co.,  123  Cal. 

610.) 

37.  Where  the  complaint  alleged  payment 
of  the  premium  by  the  Insured,  and  also  that 
the  insured  performed  all  the  conditions  on 
his  part,  and  defendant  accepted  perform- 
ance thereof,  and  delivered  the  policy,  the 
pleading  is  sufficient  to  justify  evidence  of 
a  credit  and  waiver  of  advance  payment. 
It  was  only  necessary  specifically  to  allege 
and  prove  the  delivery  of  the  policy  as  an 
execution  contract;  and  under  the  general 
allegation  of  performance  of  condition,  proof 
of  a  waiver  is  admissible  without  alleging 
the  waiver.  (Berliner  v.  Travelers'  Ins.  Co., 
121  Cal.  461.) 

38.  The  complaint  upon  the  policy  is  not 
objectionable  for  not  setting  out  the  appli- 
cation upon  which  it  was  issued,  if  it  con- 
tained no  condition  precedent  that  it  was 
necessary  to  aver  and  prove,  except  in  rela- 
tion to  payment  of  the  premium,  which  con- 
dition was  also  set  out  in  full  in  the  policy 
pleaded,  and  proper  allegations  were  made 
thereon,  and  denied  in  the  answer;  and  an 
objection  to  proof  of  the  policy  and  applica- 
tion because  the  application  was  not  pleaded, 
is  untenable.  (Berliner  v.  Travelers*  Ins. 
Co.,  121  Cal.  451.) 

39.  Where  a  policy  of  fire  insurance  named 
the  owner  of  the  property  as  the  Insured, 
and  stipulated  for  payment  of  loss  to  a  mort- 
gagee, and  a  supplemental  complaint  in  an 
action  upon  a  new  agreement  made  by  the 
insurance  company  with  the  owner  to  pay 
a  specified  sum  as  its  proportionate  share 
of  an  adjusted  loss,  showed  that  the  mort- 
gagee, who  was  a  party  coplaintiff,  had 
ceased  to  have  any  Interest  in  the  property, 
and  that  the  mortgage  had  been  fully  paid 
and  discharged  since  the  commencement  of 
the  action,  it  is  not  essential  to  a  recovery 
by  the  owner  of  the  property  that  such 
mortgagee  should  have  been  a  party  to  the 
new  agreement,  it  being  sufficient  that  she 
joined  in  the  action,  and  remained  a  party 
thereto,  and  would  be  estopped  by  the  judg- 
ment therein  in  favor  of  the  owner.  (Stock- 
ton Combined  Harvester  etc.  Works  v. 
American  Fire  Ins.  Co.,  121  Cal.  182.) 

40.  Where  the  amended  and  supplemental 
complaints  set  up  the  same  policy  and  the 
same  sew  agreement  with  the  defendant  by 
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way  of  compromise  that  were  set  forth  in 
the  original  complaint,  the  difference  being 
that  in  the  original  complaint  the  new  agree- 
ment was  described  as  being  with  the  plain- 
tiffs, while  in  the  amended  and  supplemen- 
tal complaints  it  was  described  as  being 
with  the  owner  of  the  property,  and  the 
mortgage  was  alleged  to  have  been  satisfied 
in  the  supplemental  complaint,  the  cause  of 
action  is  not  changed  by  the  amended  or 
supplemental  complaint,  and  the  statute  of 
limitations  does  not  apply  as  of  the  date  of 
either  of  them,  but  only  as  of  the  date  of 
the  original  complaint.  (Stockton  Combined 
Harvester  etc.  Works  v.  American  Fire  Ins. 
Co.,  121  Cal.  182.) 

41.  The  interest  of  the  mortgagee  was  still 
the  same,  and  she  ratified  or  adopted  the 
new  agreement,  so  far  as  she  was  con- 
cerned, by  joining  in  the  action  thereupon; 
and,  the  policy  being  payable  to  her  by  its 
terms,  she  was  a  proper  party  in  all  forms 
of  the  complaint;  and  when  her  mortgage 
was  paid,  it  was  proper  so  to  state  by  sup- 
plemental complaint,  in  order  that  the  judg- 
ment if  any,  might  be  for  the  party  in  in- 
terest (Stockton  Combined  Harvester  etc. 
Works  v.  American  Fire  Ins.  Co.,  121  Cal. 
182.) 

42.  In  an  action  to  recover  for  insurance 
on  the  property  of  plaintiff  destroyed  by  fire, 
where  the  complaint  averred  in  one  count 
that  the  question  of  loss  was  submitted  to 
arbitrators,  who,  after  due  investigation, 
fixed  the  aggregate  loss  of  plaintiff  at 
$90,000  and  that  the  loss  was  adjusted  at 
that  sum,  and  averred  In  another  count  that 
the  defendant  and  other  insurers  instructed 
and  directed  the  arbitrators  to  fix  and  adjust 
the  aggregate  loss  and  damage  of  plaintiff 
at  $90,000,  and  that  the  loss  was  so  adjusted, 
the  complaint  is  not  demurrable  for  ambigu- 
ity and  uncertainty,  by  reason  of  incon- 
sistency and  contradiction  in  the  two  counts, 
there  being  no  ambiguity  or  uncertainty  in 
either  count  considered  alone.  (Stockton 
Combined  Harvester  etc.  Works  v.  Glens 
Falls  Ins.  Co.,  121  Cal.  167.) 

43.  Where  the  complaint  alleged  a  promise 
of  the  insurance  company  defendant  to  pay 
a  specified  sum  as  its  proportionate  amount 
of  the  loss,  on  or  before  a  specified  date,  and 
the  court  found  that  defendant  promised  to 
pay  that  sum  in  full  settlement  for  Its  pro- 
portionate amount  of  said  loss  within  sixty 
days  from  the  time  when  formal  proofs  of 
loss  were  prepared,  and  that  the  same  were 
prepared  and  presented  to  defendant  at  a 
date  sixty  days  anterior  to  the  date  speci- 
fied in  the  complaint  the  omission  to  plead 
the  fact  that  payment  was  to  follow  the 
proofs  of  loss  does  not  constitute  a  material 
variance  between  the  pleading  and  finding; 
and  it  is  too  late  to  urge  the  objection  to 
such  variance  upon  appeal  for  the  first  time, 
no  objection  having  been  made  to  the  evi- 
dence in  the  court  below  upon  that  ground, 
and  plaintiff  being  thus  deprived  of  an  op- 
portunity to  amend  the  complaint  to  obvi- 
ate the  objection  of  variance.  (Stockton 
Combined  Harvester  etc.  Works  v.  Glens 
Falls  Ins.  Co.,  121  Cal.  167.) 
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44.  In  an  action  upon  a  life  insurance  pol- 
icy which  stipulated  that  failure  to  pay  any 
premium  or  part  thereof,  or  any  note  given 
therefor  when  due,  should  cancel  the  insur- 
ance and  contract,  and  that  agents  could  not 
give  credit  or  waive  forfeiture,  where  the 
complaint  alleged  in  one  count  compliance 
with  all  the  conditions,  and  also  in  another 
count  admitted  a  failure  to  pay  the  annual 
premium  immediately  preceding  the  death, 
and  averred  that  the  condition  was  waived 
and  a  credit  given,  and  the  answer  pleaded 
that  the  policy  was  forfeited  .for  the  nonpay- 
ment of  that  premium,  a  general  verdict  for 
the  plaintiff  involved  a  finding  that  the  condi- 
tion was  waived  by  the  corporation,  but  in- 
volved no  finding  in  regard  to  the  agent; 
and  specifications  of  insufficiency  of  the  evi- 
dence to  sustain  probative  facts  in  regard  to 
waiver  or  credit  given  by  the  agent,  are  suf- 
ficient; and  where  there  is  no  evidence  to 
sustain  any  waiver  of  nonpayment  or  credit 
given,  an  order  refusing  a  new  trial  must 
be  reversed.  (Blake  v.  National  Life  Ins. 
Co.,  123  Cal.  470.) 

45.  In  an  action  upon  a  policy  all  of  the 
acts  and  declarations  of  the  agents  of  the 
fire  insurance  company  which  might  char- 
acterize their  intent  while  they  were  engaged 
in  the  business  of  the  Insurance,  and  until 
the  delivery  of  the  policy,  are  admissible 
against  the  insurance  company  as  part  of 
the  res  gestae.  (Crawford  v.  Transatlantic 
Fire  Ins.  Co.,  125  Cal.  609.) 

46.  The  declarations  of  the  agents  of  the 
defendant,  made  at  a  time  subsequent  to  the 
delivery  of  the  policy  or  when  they  were  not 
acting  for  the  defendant  in  any  business  con- 
nected therewith,  and  which  were  not  part 
of  the  res  gestae,  but  are  mere  narration  or 
illustration  of  their  past  conduct,  are  incom- 
petent hearsay.  (Crawford  v.  Transatlantic 
Fire  Ins.  Co.,  125  Cal.  609.) 

II.  Questions  Relating  to  Fire  Insurance. 

Mortgaged  premises,  insurance  on.  See 
Mortgages,  XII. 

On  mortgaged  premises,  cross-complaint 
asking  proceeds  be  applied  on  debt.  See 
Cross-complaint,  2. 

Owner  and  insurer  may  sue  jointly  for 
building  destroyed  by  fire  through  negli- 
gence.   See  Negligence,  18. 

Fire  insurance  company  paying  loss  from 
fli'e  caused  by  railroad,  subrogation  of.  See 
Railroads,  42. 

Premium.    See  ante,  I,  4. 

Warranties.    See  ante,  I,  3. 

Agreement  for  arbitration  does  not  waive 
forfeiture  for  breach  of  condition  against 
further  insurance.    See  ante,  2&. 

Actions  on  fire  insurance  policy.    See  ante, 

1,8. 

47.  A  fire  Insurance  policy  may  be  deliv- 
ered after  the  occurrence  of  a  fire,  if  it  pur- 
ports to  take  effect  prior  to  occurrence,  and 
Is  the  memorial  of  a  prior  parol  contract  for 
such  a  policy  agreed  to  in  its  essentials,  and 
which  the  parties  intended  should  take  effect 
as  stated  in  the  policy.  In  such  case,  it 
seems  that  the  policy  may  have  taken  effect 


without  actual  delivery  to  the  insured  or  his 
agent  (Crawford  v.  Transatlantic  Fire  Ins. 
Co.,  125  Cal.  609.) 

48.  In  the  absence  of  such  a  prior  agree- 
ment as  would  bind  the  insurance  company 
and  render  the  insured  person  liable  for  the 
premium,  the  delivery  of  the  policy  after 
the  building  had  been  destroyed  by  fire,  to 
the  knowledge  of  the  parties,  could  not  give 
any  effect  to  the  Instrument.  (Crawford  v. 
Transatlantic  Fire  Ins.  Co.,  125  Cal.  609.) 

49.  An  insurer  is  at  liberty  to  select  the 
character  of  the  risk  he  will  assume,  and  he 
is  not  liable  except  upon  proof  that  the  loss 
occurred  within  the  terms  of  the  policy. 
(Slinkard,  Jr.,  v.  Manchester  Fire  Assur.  Co., 
122  Cal.  595.) 

50.  Section  2754  of  the  Civil  Code,  provid- 
ing that  "an  alteration  in  the  use  or  condi- 
tion of  a  thing  insured  from  that  to  which 
it  Is  limited  by  the  policy,  which  does  not 
increase  the  risk,  does  not  affect  a  contract 
of  insurance,"  has  reference  to  policies  which 
do  not  in  terms  stipulate  against  the  use  for 
certain  purposes,  or  do  not  restrict  the  use 
to  certain  definite  purposes,  and  does  not 
apply  to  policies  containing  such  express 
stipulation  or  restriction.  (Slinkard,  Jr.,  v. 
Manchester  Fire  Assur.  Co.,  122  Cal.  595.) 

51.  A  policy  insuring  the  owner  of  a  com- 
bined harvester  against  loss  by  fire  "while 
in  use"  in  the  county,  for  a  period  of  three 
months,  does  not  cover  a  loss  occurring 
during  that  period,  while  the  harvester  was 
not  in  use  for  harvesting  purposes,  but  was 
dismantled  and  stored  away  for  safekeep- 
ing in  a  shed  on  the  ranch  of  the  owner, 
after  the  harvest  was  over.  (Slinkard,  Jr., 
v.  Manchester  Fire  Assur.  Co.,  122  Cal.  595.) 

52.  A  stipulation  in  the  policy  limiting  the 
risk  to  the  use  of  a  harvester  cannot  be 
avoided  by  showing  that  the  risk  to  the  ma- 
chine by  fire  was  less  when  stored  in  the 
shed  than  when  in  use  in  the  field,  and  evi- 
dence to  that  effect  is  inadmissible.  (Slink- 
ard, Jr.,  v.  Manchester  Fire  Assur.  Co.,  122 
Cal.  595.) 

53.  A  policy  of  fire  insurance  providing 
that  it  should  be  void  if  the  interest  of  the 
Insured  be  other  than  unconditional  and 
sole  ownership,  is  violated,  unless  the  war- 
ranty of  such  ownership  is  waived,  where 
the  insurer  failed  to  record  a  deed  from  a 
mortgagor,  and  the  title  was  divested  for 
foreclosure  and  sale  of  the  mortgaged  prem- 
ises, though  the  insurer  was  not  made  a 
party  to  the  foreclosure  suit.  The  sale  un- 
der the  decree  as  conclusively  divests  the 
title  of  the  insurer  under  the  unrecorded 
deed  as  though  he  were  a  party  litigant  in 
the  foreclosure  suit  (Breedlove  v.  Norwich 
Union  Fire  Ins.  Soc,  124  Cal.  164.) 

54.  Where  a  policy  of  fire  insurance  upon 
a  sawmill  contained  an  express  warranty 
that  during  such  time  as  the  mill  was  idle, 
or  not  in  operation,  one  or  more  watchmen 
should  be  on  duty  constantly  day  and  night, 
and  that  if  the  mill  should  be  shut  down 
for  more  than  thirty  days,  notice  should  be 
given  to  the  company,  and  permission  to 
remain  shut  down  obtained  and  indorsed  on 
the  policy,  else  it  should  become  null  and 


INSURANCE,  III. 


387 


volcl  upon  breach  of  such  warranty  by  fail- 
ure to  keep  a  watchman  on  duty  during  the 
nifr/fct  when  the  mill  was  idle,  and  keeping 
it  shut  down  more  than  thirty  days  prior  to 
loss  by  fire,  without  notice  and  permission 
as  required  by  the  terms  of  the  policy,  there 
can  be  no  recovery  upon  the  policy  for  such 
loss.  (McKenzie  v.  Scottish  Union  etc.  Ins. 
Co..  112  Gal.  548.) 

55.  Where  the  evidence  shows  that  the 
mill  was  Idle  and  not  running  for  more  than 
thirty  days  prior  to  the  loss  by  fire,  it  is 
abut  down  within  the  terms  of  the  policy, 
requiring  written  permission  to  remain  shut 
down  for  more  than  thirty  days,  and  the 
opinion  of  a  witness  that  it  was  not  shut 
down  as  long  as  they  were  shipping  lum- 
ber can  have  no  effect  as  expert  evidence 
to  establish  the  contrary.  (McKenzie  v. 
Scottish  Union  etc  Ins.  Co.,  112  Gal.  548.) 

56.  To  have  a  watchman  who  in  the  night- 
time only  visited  the  insured  mill  twice,  and 
who,  during  the  rest  of  the  night,  slept  In  a 
house  from  which  the  mill  was  only  partially 
visible,  is  not  a  substantial  or  sufficient  com- 
pliance with  a  requirement  of  the  policy  that 
a  watchman  should  be  on  duty  constantly 
day  and  night.  (McKenzie  v.  Scottish  Union 
etc.   Ins.  Co.,  112  Gal.  548.) 

57.  Where  a  policy  of  fire  insurance  pro- 
vided that  it  should  be  void  if  the  purchaser 
should  procure  any  other  contract  of  insur- 
ance on  the  property  insured,  and  the  insured 
thereafter  procured  further  insurance  in  an- 
other Insurance  company  on  the  same  prop- 
erty, without  the  consent  of  the  first  insurer, 
the  first  policy  thereupon  became  void  in  vir- 
tue of  the  express  provision  for  such  result 
(Holbrook  v.  Baloise  Fire  Ins.  Co.,  117  Cal. 

cei.> 

58.  A  finding  that  the  plaintiff  was  dam- 
aged by  the  fire  in  the  amount  of  the  policy, 
to  which  no  exception  was  taken,  is  con- 
clusive as  to  that  question  upon  appeal. 
(Breedlove  v.  Norwich  Union  Fire  Ins.  Soc., 
124  Cal.  164.) 


III.  Questions  Relating  to  Ldfe  Insurance; 
Herein  of  Life  Insurance  Associations. 

Money  received  from  policy  is  part  of  es- 
tate.   See  Estates  of  Deceased  Persons,  5. 

Exemption  of  life  insurance  policies.  See 
Exemptions,  9. 

Premium.    See  ante,  I,  4. 

Agent  may  waive  forfeiture  by  extension 
of  time.     See  ante,  12,  13. 

50.  Under  a  policy  providing    that    after 
three  years'  premiums  have  been  paid,  the 
assured,  upon  surrender  of  the  policy  "while 
It  is,  by  Its  terms,  in  full  force  and  effect/* 
than  be  entitled  to  a  paid-up  policy  without 
profits  for*  an  amount  allowed  by  the  rules 
of  the  company  the  right  to  a  paid-up  policy 
to  dependent  upon  an  original  policy  of  pres- 
ent substantial  value,   and   does  not  exist 
where  the  policy  has  become  forfeited  by 
Its  terms.    (Straube  v.  Pacific  Mut.  Life  Ins. 
Co.,  123  Cal.  077.) 
60.  The  provision  of  section   450  of   the 

Civil  Code   requiring   life   insurance   com- 


panies insuring  residents  of  this  state  by  pol- 
icies delivered  therein,  to  contain  a  stipula- 
tion that  after  three  years'  annual  premiums 
have  been  paid  the  net  reserve  shall  be  ap- 
plied as  a  premium,  and  imposing  as  a  pen- 
alty for  failure  to  do  so  the  cessation  of 
the  right  of  the  company  to  do  business  in 
this  state,  is  not  made  part  of  the  contract 
of  insurance,  in  the  absence  of  such  stipula- 
tion, and  does  not  make  the  required  stipu- 
lation a  part  of  the  policy  as  matter  of  law. 
(Straube  v.  Pacific  Mut.  Life  Ins.  Co.,  123 
Cal.  677.) 

61.  Where  the  policy  stipulated  that,  upon 
failure  to  pay  an  annual  premium,  the  com- 
pany guaranteed,  without  any  action  on  the 
part  of  the  insured,  a  paid-up  policy  in  a 
specified  sum,  and  also  gave  the  insured  the 
option  upon  application  within  two  months 
to  give  extended  insurance  for  the  full 
amount  of  the  policy  for  a  specified  time,  it 
seems  that  the  policy  was  transferred  into  a 
paid-up  policy  for  the  specified  sum,  no  op- 
tion having  been  exercised  to  continue  the 
whole  policy  in  force  for  the  specified  period. 
(Blake  v.  National  Life  Ins.  Co.,  123  Cal. 
470.) 

62.  A  Massachusetts  life  insurance  com- 
pany, by  a  general  provision  limiting  the 
presentation  of  proofs  of  death  to  two  years 
after  the  death  of  the  insured,  waives  the 
provision  of  the  Massachusetts  statute,  that 
in  case  of  one  who  has  temporary  insurance 
thereunder  after  nonpayment  of  premiums, 
notice  of  the  claim  and  proof  of  death  dur- 
ing the  period  of  temporary  insurance  shall 
be  submitted  to  the  company  within  ninety 
days  after  the  decease.  (Ellis  v.  Massachu- 
setts Mut.  Life  Ins.  Co.,  113  Cal.  612.) 

63.  A   life   insurance   association   formed 
under  sections  451  and  593    et  seq.    of  the 
Civil  Code,  as  an  association  without  profit 
of  persons  as  members  thereof,  for  the  pur- 
pose of  equalizing  the  risk  of  death  and  to 
pay  to  the  nominees  of  such  members  as 
may  die  stipulated  sums  of  money,  to  be  col- 
lected from  surviving  members  on  the  as- 
sessment or  co-operative  plan,  has  declared 
objects  which  are  lawful  and  commendable; 
and  its  articles  of  incorporation,  being  in  due 
form  for  such  a  corporation,  need  not  set 
forth  any  capital  stock  nor  guaranty  fund 
such  as  is  required  of  life  insurance  corpo- 
rations organized  under  section  437    et  seq. 
of  the  Civil  Code.     (Perkins  v.  Fish,  121  oai. 

317 ) 

64.  Assuming  that  the  corporation ^asnot 

legally  formed,  and  -was  not  even JJ  ""g?^ 
tlon  de  facto,  members,  whose  ^rtlncatesot 
membership    contained  a  copy  ot the     ^ 
laws,  which  were  made  part  ot  J™. to"    ^ 
of  membership    and  who   ^^.^were 
ments  In  accordance  ^erewUh  wWch^e 

paid  out  by  the    ™fna«et!X^ense^  and 
by-laws  for  deatti  losses  an*e*Slge  and 
who  bad  the  same  ™?"^l  °t  the  corporation 
notice  as  to  the  invalidity  «j£L£J™ cannot, 
as  that  possessed  *>3  *Wrln its bnslness. 
after  failure  of.  **»«  «»"£ *?£  ^  action  to  re- 
hold  the  managers  lWgtt £  paid  on  the 


cover     t>ack   tU«       aBRe  ^«- 
grouna    that  the     manager* 


had  rev 


resented 
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tbat  the  corporation  was  organised  under 
the  laws  of  the  state  of  California,  no  fraud 
or  absence  of  good  faith  on  their  part  hav- 
ing been  shown  in  any  respect  (Perkins  v. 
Fish,  121  Cal.  317.) 

66.  Plaintiff,  by  continuing  to  be  a  member 
paying  assessments  and  receiving  state- 
ments, until  the  company  failed,  and  having 
knowledge  and  means  of  knowledge  of  all 
the  facts,  must  be  held  to  have  acquiesced 
in  the  acts  and  representations  of  the  mana- 
gers of  which  he  complains.  (Perkins  v. 
Fish,  121  Cal.  317.) 


IV.  Accident  Insurance. 

66.  Where  an  apparently  false  statement, 
made  in  an  application  for  a  policy  of  acci- 
dent insurance,  that  the  applicant  had  "never 
received  compensation  for  any  accident  ex- 
cept as  hereinafter  stated,"  was  caused  by 
the  omission  of  the  agent  who  drew  it  to 
state  the  "names  of  companies  or  associa- 
tions with  amount  of  compensation,"  pro- 
vided for  in  the  form  of  application,  and 
where  the  agent  omitted  to  request  a  state- 
ment thereof  from  the  applicant,  and  the 
facts  that  he  had  received  previous  indem- 
nity for  accidents  from  the  same  and  other 
companies  were  known  to  the  officers  of  the 
company,  at  the  time  of  the  application,  ob- 
jection to  the  falsity  of  the  statement  is 
waived,  and  it  cannot  vitiate  the  policy. 
(Bayley  v.  Employers*  Liability  Assurance 
Corp.,  125  Cal.  345.) 

67.  Where  the  officers  of  the  insuring  com- 
pany knew  that  a  previous  large  payment  of 
indemnity  for  an  accident  had  been  made 
to  the  applicant  by  another  company,  the 
fact  that  another  prior  and  smaller  payment 
made  to  him  by  the  same  company  was  un- 
known to  them,  cannot  affect  their  waiver 
of  a  true  statement  not  requested  of  the  ap- 
plicant, as  to  the  amount  of  compensation 
previously  received.  (Bayley  v.  Employers* 
Liability  Assurance  Corp.,  125  Cal.  345.) 

68.  The  term  "compensation/1  used  in  an 
application  for  an  accident  policy,  requiring 
a  statement  of  the  amount  of  "compensa- 
tion" previously  received  for  accidents  is  not 
to  be  construed  in  a  popular  sense,  as  in- 
eluding  "Indemnity,"  where  the  application 
and  policy  used  the  word  "indemnity"  with 
exclusive  reference  to  weekly  payments  to 
be  made  as  indemnity  during  total  disability 
to  prosecute  business,  as  the  result  of  an 
accident,  and  never  with  reference  to  pay- 
ments to  be  made  for  loss  of  life,  limb,  or 
eye.  (Bayley  v.  Employers*  Liability  Assur- 
ance Corp.,  125  Cal.  345.) 

69.  A  policy  of  accident  Insurance  provid- 
ing for  double  insurance  if  the  injuries  caus- 
ing the  death  were  sustained  while  riding 
as  a  passenger  in  any  passenger  conveyance 
using  steam  as  a  motive  power,  but  except- 
ing accident  or  death  resulting  wholly  or 
partly  from  being  in  or  on  any  such  convey- 
ance not  provided  for  the  transportation  of 
passengers,  is  to  be  construed  as  covering 
the  death  of  the  insured  resulting  from  the 
wrecking  of  a  passenger  train,  while  he  was 


traveling  thereon  as  a  passenger  and  was 
temporarily  riding  upon  the  locomotive,  and 
as  providing  for  double  insurance  on  ac- 
count thereof.  (Berliner  v.  Travelers*  Ins. 
Co.,  121  Cal.  458.) 

70.  A  provision  In  the  policy  for  dimin- 
ished insurance  in  case  of  Injury  In  any  oc- 
cupation or  exposure  more  hazardous  than 
that  given  in  the  policy  refers  only  to  an 
extrahazardous  employment  or  business,  and 
is  not  to  be  construed  as  referring  to  In- 
dividual acts  of  hazardous  exposure.  (Ber- 
liner v.  Travelers'  Ins.  Co.,  121  CaL  458.) 

71.  The  policy  Is  not  to  be  construed  as 
excluding  the  Insured  as  a  passenger  from 
any  part  of  the  conveyance,  no  apt  words 
having  been  employed  to  create  such  exclu- 
sion; and  a  passenger  riding  upon  the  loco- 
motive attached  to  the  passenger  train  at 
the  request  of  an  officer  of  the  road,  does 
not  thereby  lose  his  character  as  a  passen- 
ger. (Berliner  v.  Travelers'  Ins.  Co.,  121 
Cal.  45a) 

V.  Powers  of  Insurance  Corporations. 

72.  An  Insurance  company  has  power  to 
loan  money  out  of  Its  capital  and  accumula- 
tions, and  to  take  a  mortgage  upon  land  as 
security  therefor.  (Sun  Insurance  Co.  v. 
White,  123  Cal.  196.) 

INSURANCE  COMMISSIONERS. 

Forfeiture  of  office  by  railroad  commis- 
sioner by  receiving  pass.  See  Offices  and 
Officers,  27. 

INTEGRITY. 

Finding,  assailing.  See  Executors  and 
Administrators,  VIII,  7. 

INTEMPERANCE. 

Habitual.  See  Marriage  and  Divorce,  II, 
1,  b. 

INTENT. 

Assault,  intent  on  prosecution  for.  See 
Criminal  Law,  XI,  3,  c. 

Controls  in  construction  of  will.  See 
Wills,  VI,  1. 

Controls  in  construction  of  contract  See 
Contracts,  8,  9. 

Dedication  is  question  of  Intent.  See  Dedi- 
cation, 3. 

Evidence  as  to.    See  Gifts,  17. 

Evidence  of,  what  not  admissible.  See 
Negligence,  31. 

Finding  as  to.  See  Fraudulent  Convey- 
ances, III,  3. 

Fact,  intent  is  a  question  of.  See  Crim- 
inal Law,  225,  236;  Fraudulent  Conveyances. 
Ill,  3;  Gifts,  14. 

Fraudulent  conveyance,  intent  as  an  ele- 
ment on.    See  Fraudulent  Conveyances,  II,  1. 

Fraudulent,  is  question  of  fact  See  As- 
sault and  Battery,  3. 

Gifts,  intent  in.    See  Gifts,  II. 

Heirs,  intent  to  disinherit  must  plainly  ap- 
pear.   See  Wills,  2. 
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Instruction  is  sufficiently  full  on  subject 
of,  when.    See  Criminal  Law,  220. 

"Intent"  and  "purpose"  are  synonymous. 
See  Wills,  86. 

Statute,  intent  of,  how  determined.  See 
Swamp  and  Overflowed  Lands,  9. 

INTENTION. 

To  improve  streets,  resolution  of.  See 
Streets,  IX,  3. 

•    To  move  for  new  trial,  notice  of.    See  New 
Trial,  IV,  3. 

INTEREST. 

Disqualification  of  judge  because  of.  See 
Venue,  II,  1,  a. 

1.  Interest  cannot  be  allowed  on  a  deposit 
made  upon  purchase  money,  to  be  returned 
if  the  title  proves  defective,  until  after  a 
demand  for  the  return  of  the  money,  on  ac- 
count of  defect  in  the  title.  (Hellman  v. 
Men,  112  Cal.  661.) 

2.  Interest  on  money  deposited  as  security 
is  not  recoverable  from  the  date  of  the  de- 
posit, but  can  be  allowed  only  on  such  sum 
as  plaintiff  may  be  entitled  to  recover,  after 
the  refusal  of  a  lawful  demand  for  its  re- 
payment.   (Barrere  v.  Somps,  113  Cal.  97.) 

3.  In  the  absence  of  an  agreement  to  pay 
at  a  specific  date  for  goods  purchased,  the 
vendor  is  entitled  to  interest  upon  the  de- 
mand from  the  time  of  filing  the  complaint 
(Lane  v.  Turner,  114  Cal.  896.) 

4.  In  an  action  of  quantum  meruit,  to  re- 
cover the  reasonable  value  of  services  and 
materials,  the  amount,  character,  and  value 
of  which  could  only  be  established  by  evi- 
dence and  which  are  not  susceptible  of  as- 
certainment, either  by  computation,  or  by 
reference  to  market  rates,  Interest  cannot 
be  allowed  prior  to  the  decision  of  the  case. 
(McComber  v.  Bigelow,  123  Cal.  532.) 

5.  In  an  action  upon  an  implied  promise 
of  the  defendant  to  recover  the  reasonable 
value  of  services  performed  by  plaintiffs,  the 
amount,  character,  and  value  of  which  can 
only  be  established  by  evidence  in  court,  or 
by  an  accord  between  the  parties  and  which 
are  not  susceptible  of  ascertainment  by  com- 
putation or  by  reference  to  market  rates,  the 
plaintiff  is  not  entitled  to  interest  prior  to 
verdict  or  judgment  (Swinnerton  v.  A.  L. 
&  D.  Co.,  112  Cal.  376.) 

6.  An  agreement  in  a  note  secured  by 
mortgage  for  interest  from  date  at  the  rate 
of  ten  per  cent  per  annum,  provided  that  if 
the  note  is  not  paid  at  maturity  it  shall  bear 
interest  at  the  rate  of  twelve  per  cent  per 
annum  from  its  date  until  paid,  is  valid  and 
binding  as  to  the  increase  of  rate  contingent 
upon  nonpayment,  but  a  stipulation  in  the 
note  that  if  the  interest  is  not  paid  at  the 
end  of  a  year  from  date,  it  shall  become 
part  of  the  principal,  and  bear  twelve  per 
cent  interest  per  annum,  relates  only  to  the 
compounding  of  the  first  year's  interest,  but 
not  afterward.  (Finger  v.  McCaughey,  114 
Cal   64.) 

7.  Under  section  1919  of  the  Civil  Code,  it 
is  not  competent  for  the  parties  to  any  con- 


tract in  writing,  whereby  any  debt  is  se- 
cured to  be  paid,  to  contract  that  interest 
upon  interest  shall  be  fixed  beyond  the  rate 
to  be  borne  by  the  principal;  and  deferred 
installments  of  interest  upon  notes  and  mort- 
gages, securing  the  same,  cannot  be  made  to 
bear  a  greater  rate  of  interest  than  the  prin- 
cipal debt    (Yndart  v.  Den,  116  Cal.  533.) 

8.  A  contract  embodied  In  notes  and  mort- 
gages securing  the  same,  that  deferred  in- 
stallments of  interest  shall  bear  interest  at 
a  higher  rate  than  that  borne  by  the  prin- 
cipal, is  wholly  illegal  and  void;  and,  in  such 
case,  no  lawful  contract  for  compound  in- 
terest can  be  implied,  and  no  compound  in- 
terest can  be  allowed  upon  the  foreclosure 
of  the  mortgage.  (Yndart  v.  Den,  116  Cal. 
533.) 

Amount  in  controversy,  interest  does  not 
affect  the.    See  Jurisdiction,  5. 

Alimony,  interest  on.  See  Marriage  and 
Divorce,  II,  5,  e. 

Bonds,  alternative  as  to  time  of  payment 
of  need  not  be  submitted  to  people.  See 
Bonds,  3. 

Bonds,  coupon,  bear  interest  after  matur- 
ity.   See  Bonds,  4. 

Costs  should  not  carry  Interest  See 
Costs,  4. 

Compound,  charging  executor  with.  See 
Executors  and  Administrators,  VIII,  4,  b. 

Compound  does  not  affect  amount  in  con- 
troversy.   See  Jurisdiction,  5,  6. 

Compound,  provision  for  adding  Interest 
to  principal  to  bear  like  interest.  See  Juris- 
diction, 6. 

Damages,  interest  on.    See  Damages,  VIII. 

Executor,  liability  of  for.  See  Executors 
and  Administrators,  VIII,  4,  b. 

Executor  of  trustee  is  not  chargeable  with 
interest    See  Trusts  and  Trustees,  54. 

Executor  or  trustee  commingling  funds  is 
chargeable  with  compound  interest  See 
Trusts  and  Trustees,  56. 

Failure  to  allow  subsequent  to  judgment 
See  Trusts  and  Trustees,  45. 

Inequality  of  rate  of  interest,  effect  of. 
See  Streets,  63. 

Invalidity  of  contract  for  Interest,  waiver 
of  by  payment    See  Waiver,  2. 

Legacy,  interest  on.    See  Wills,  VI,  5. 

Mandamus,  Interest  cannot  be  allowed  in 
proceedings.    See  Mandamus,  14. 

Mechanic's  Hen,  actions  to  enforce,  inter- 
est in.    See  Mechanics'  Liens,  VIII,  3. 

Option  to  consider  mortgage  due  for  de- 
fault   See  Mortgages,  XVIII,  1. 

Option  to  regard  note  as  due  on  nonpay- 
ment of  interest.    See  Bills  and  Notes,  21. 

Payment  of  as  evidence  of  acceptance. 
See  Bills  and  Notes,  55. 

Replevin,  not  allowable  on  value  of  prop- 
erty in,  when.    See  Replevin,  21. 

Special  deposit,  interest  allowed  only  upon 
refusal  to  pay  after  demand.  See  Banks 
and  Banking,  25. 

Stay  of  execution  does  not  stop  running 
of.    See  Tender,  10. 

State  not  liable  to  pay  interest  on  its 
bonds.    See  Bonds,  10. 

Tender  of.    See  Tender,  5. 
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Tender  pending  appeal  stops  interest.  See 
Tender,  8  et  seq. 

Where  new  promise  made  to  pay  dis- 
charged debt  See  Bankruptcy  and  Insol- 
vency, TO. 

INTERLINEATIONS. 

Bonds,  effect  of  interlineations  in.  See 
Appeals,  111. 

INTERLOCUTORY  DECREES. 

Appealability  of  orders  relating  to.  See 
Appeals,  II&  6. 

In  partition.    See  Partition,  II. 

Order  of  adjudication  of  insolvency  is  in- 
terlocutory. See  Bankruptcy  and  Insol- 
vency, 9. 

INTERMENT. 

Place  of,  control  of  courts  over.  See 
Burial,  6. 

INTERNAL  REVENUE  LAWS. 
See  Contracts,  III,  5;  Taxation,  XII. 

Forfeiture  under,  conclusiveness  of  judg- 
ment.   See  Judgments,  39. 

Forfeiture  under,  when  attaches.  See 
Judgments,  89. 

INTERNATIONAL  LAW. 

Consuls  not  exempt  from  actions.  See 
Consuls,  1. 

INTERPLEADER. 

1.  Under  section  581  of  the  Civil  Code, 
any  action,  including  an  action  of  inter- 
pleader, may  be  dismissed  by  the  plaintiff 
at  any  time  before  trial,  upon  payment  of 
costs,  provided  a  counterclaim  has  not  been 
made  or  affirmative  relief  sought  by  cross- 
complaint  or  answer  of  either  of  the  de- 
fendants. (Kaufman  v.  Superior  Court,  115 
Cal.  152.) 

2.  In  an  action  of  interpleader,  to  com- 
pel the  defendants  to  litigate  their  conflict- 
ing claims  to  a  fund  held  by  the  plaintiff, 
the  right  of  the  plaintiff  to  bring  the  action 
should  first  be  determined;  and  if  such  right 
is  sustained,  an  interlocutory  decree  should 
be  entered  requiring  the  defendants  to  in- 
terplead, and  litigate  their  claims  to  the 
fund  inter  esse.  The  answer  of  each  de- 
fendant to  the  bill  of  interpleader  setting 
forth  his  claims  is  in  the  nature  of  a  cross- 
complaint,  and  should  be  served  upon  the 
other  defendants,  who  may  answer  the  same. 
(San  Francisco  Sav.  Union  v.  Long,  123  Cal. 
107.) 

3.  In  an  action  by  a  savings  bank  to  deter- 
mine the  conflicting  claims  of  the  benefici- 
aries and  members  of  a  benefit  life  associa- 
tion which  had  ceased  to  do  business,  and 
to  which  a  certificate  of  term  deposit  had 
been  given,  if  none  of  the  defendants  ob- 
ject to  the  right  of  the  plaintiff  to  bring  the 


action,  and  if  they  make  up  their  pleadings 
and  litigate  their  claims  to  the  fund,  with- 
out objection  to  an  interlocutory  decree  dis- 
charging the  plaintiff  upon  his  deposit  of 
the  fund  in  court,  and  requiring  them  to 
interplead,  they  must  be  held  to  have  con- 
sented to  such  decree,  and  to  have  released 
the  plaintiff  from  his  contract  obligation, 
and  to  have  given  to  plaintiff  the  position 
of  a  mere  stakeholder.  (San  Francisco  Sav. 
Union  v.  Long,  123  Cal.  107.) 


INTERPRETER. 

Deposition  taken  at  preliminary  examina- 
tion through  is  admissible.  See  Criminal 
Law,  98. 

INTERVENTION. 

Assignee,  intervention  by,  allegations  In 
complaint  See  Bankruptcy  and  Insolvency, 
35. 

Attaching  creditor  cannot  intervene  In 
suit  to  settle  partnership.  See  Partnership, 
20,21. 

Claimant,  right  of  intervention  of.  on  gar- 
nishment.   See  Attachments,  42. 

Complaint  In  shows  no  cause  of  action, 
when.    See  Partnership,  15. 

Mortgagee,  intervention  by  on  distribution, 
right  of.  See  Estates  of  Deceased  Persons, 
136. 

Omission  to  find  as  to  title  of  intervenor, 
when  immaterial.  See  Husband  and  Wife, 
57. 

Quieting  title  of  intervenor  in  action  to 
enforce  constructive  trust.  See  Trusts  and 
Trustees,  47. 

Receiver  in  insolvency,,  intervention  by 
assignee  in  action  by.  See  Bankruptcy  and 
Insolvency,  VI. 

Right  of  in  justice's  court.  See  Appeals, 
434. 

Right  of  Intervention  is  not  enlarged  by 
appointment  of  receiver.  See  Partnership, 
33. 

Subsequent  execution  creditor,  interven- 
tion by.    See  Attachments,  25,  26. 

Subsequent  lienor,  intervention  by.  See 
Attachments,  VI. 

When  not  permitted  in  mandamus  suit 
against  treasurer.  See  Municipal  Corpora- 
tions, 55. 

1.  An  applicant  for  intervention  in  an  ac- 
tion, in  order  to  avail  himself  of  the  right 
conferred  by  section  387  of  the  Code  of  Civil 
Procedure,  must  have  a  direct  interest 
either  in  the  matter  In  litigation,  or  in  the 
success  of  one  of  the  parties  to  the  action, 
or  against  both  of  them,  and  such  interest 
must  not  be  consequential,  and  must  be  one 
which  is  proper  to  be  determined  in  the  ac- 
tion. A  creditor  of  an  individual  partner, 
who  has  merely  an  attachment  upon  his  in- 
terest in  the  partnership,  has  no  such  in- 
terest in  an  action  to  wind  up  the  affairs  of 
the  partnership  as  to  entitle  him  to  inter- 
vene.   (Isaacs  v.  Jones,  121  Cal.  257.) 

2.  When  the  plaintiff  in  the  justice's  court 
has  sued  upon  an  assigned  claim,  a  com- 
plaint in  intervention  by  an  attaching  credi- 
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tor,  averring  that  he  had  garnished  the 
debt  from  the  defendant  to  plaintiff's  as- 
signor, bnt  which  does  not  show  that  the 
intenrenor  had  established  his  claim  against 
such  assignor,  or  recovered  judgment  in  his 
action  against  him,  is  not  sufficient,  merely 
by  virtue  of  the  alleged  garnishment,  to  de- 
feat the  plaintiff's  right  of  recovery  against 
the  defendant  (Rossi  v.  Superior  Court, 
114  Cal.  371.) 

3.  A  promise  made  by  the  cashier  of  the 
bank  against  which  suit  was  brought  by  a 
receiver  to  the  intervenor  and  his  attorney, 
that  he  would  hold  the  fund  sought  to  be 
recovered  by  the  receiver  until  the  litiga- 
tion was  fully  determined,  not  supported  by 
any  consideration,  is  of  no  binding  force  and 
effect;  and  neither  such  promise,  nor  any  no- 
tification given  by  the  intervenor  to  the 
bank  that  he  was  a  party  to  the  ligitation, 
and  claimed  an  interest  in  the  funds  held 
by  the  bank,  whatever  rights  purely  per- 
sonal to  himself  might  be  created  thereby, 
could  in  any  way  affect  the  legal  status  be- 
tween the  receiver  and  the  bank.  (Wheat 
v.  Bank  of  California,  119  Cal.  4.) 

INTESTACY. 
Construction  against    See  Wills,  YI,  1. 

INTOXICATING  LIQUORS. 

Charge  of  drunkenness.  See  Slander,  5 
et  seq. 

Drinking  of  by  Jurors.  See  Jury  and 
Jurors,  57-59. 

Evidence  of  intoxication  of  defendant 
See  Criminal  Law,  IX,  5,  d. 

Evidence  as  to  intoxication  of  defendant 
on  prosecution  for  murder.  See  Criminal 
Law,  XI,  16,  d,  D. 

Habitual  Intemperance.  See  Marriage  and 
Divorce,  II,  1,  b. 

Home  of  the  Inebriates  in  San  Francisco. 
See   San   Francisco,   V. 

Instruction  as  to  effect  of  intoxication. 
See  Criminal  Law,  IX,  8,  h. 

Instruction  as  to  Intoxication  of  defendant. 
See  Criminal  Law,  XI,  16,  e,  C. 

Instruction  confusing  insanity  and  alco- 
holism.    See  Insanity,  20,  21. 

Selling  liquor  to  Indians.  See  Criminal 
Law,  XI,  19. 

Use  of  intoxicants,  effect  on  testamentary 
capacity.    See  Wills,  12. 

Ordinances  regulating  sale,  questions  re- 
lating to.     See  Ordinances,  4,  12,  14. 

INTRODUCTION. 
Statutes,  introduction  of.    See  Statutes,  I. 

INVENTIONS. 

A  patent  right  is  not  tangible  property, 
but  Is  an  incorporeal  right,  being  a  per- 
sonal favor  or  monopoly  granted  to  a 
particular  person  by  the  United  States  gov- 
ernment, and  is  created  and  regulated  en- 
tirely by  federal  legislation,  and  is  not  sub- 
ject to  levy  or  sale  upon  execution;  and  if  a 
creditor  of  the  patentee  can  have  the  patent 


right  subjected  to  the  satisfaction  of  his 
judgment  at  all,  it  can  be  done  only  by  a 
court  of  equity,  acting  in  personam,  and 
compelling  the  patentee  to  make  an  assign- 
ment. (Peterson  v.  Sheriff  etc.,  115  Cal.  211.) 
Attachment  may  issue  in  action  on  exec- 
utory contract  of  sale  of  Invention.  See  At- 
tachments, 16. 

INVENTORY. 
See  Executors  and  Administrators,  VI,  2. 

Filing  of  Inventory  by  wife  does  not  dis- 
pense with' change  of  possession  on  sale  to 
her  by  husband.    See  Husband  and  Wife.  28. 

INVESTMENTS. 

Trustee,  investments  by.  See  Trusts  and 
Trustees,  IX. 

Power  of  insurance  companies  in  invest- 
ments.   See  Insurance,  72. 

Guardian,  Investments  by.  See  Guardian 
and  Ward,  II. 

INVOLUNTARY  INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 

IRREPARABLE  INJURY. 
Alleging.    See  Injunctions,  25. 

IRRESISTIBLE  IMPULSE. 
See  Insanity,  III,  4. 

IRRIGATION. 

See   Irrigation   Companies;   Irrigation    Dis- 
tricts; Watercourses. 

Right  of  riparian  owner  to  use  water  for. 
See  Watercourses,  VI,  1. 

IRRIGATION  COMPANIES. 

I.  Appropriation  and  Ownership  of  Water. 

II.  Contracts  for  Sale  of  Water;  Duty  to 
Supply  Water  and  Mandamus  to 
Compel. 

III.  Enjoining  Sale  of  Water  to  Others  than 
Stockholders. 

Irrigation  districts.  See  Irrigation  Dis- 
tricts. 

Receiver  of  insolvent  irrigation  company, 
duty  to  perform  its  contracts.  See  Re- 
ceivers, 26. 

Interest  in  irrigating  ditch,  parol  agree- 
ment as  to.    See  Statute  of  Frauds,  12. 

Watercourses.    See  Watercourses. 

I.  Appropriation  and  Ownership  of  Water. 

Appropriation  and  diversion  of  water.  See 
Watercourses,  VI,  4. 

1.  In  section  1  of  article  IV  of  the  constitu- 
tion, making  the  use  of  all  water  appropri- 
ated for  sale,  rental,  or  distribution  a  pub- 
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lie  use,  the  term  "appropriated"  1b  not 
limited  to  water  acquired  by  appropriation 
under  the  Civil  Code,  but  when  water  is 
designed,  set  apart,  and  devoted  to  pur- 
poses of  sale,  rental,  or  distribution,  it 
is  "appropriated"  to  those  uses,  or  some  of 
them,  and  becomes  subject  to  the  "public  use" 
declared  by  the  constitution,  without  refer- 
ence to  the  mode  of  its  acquisition.  (Mer- 
rill v.  Southside  Irr.  Co.,  112  Cal.  426.) 

2.  A  ditch  company,  in  defending  its 
rights  to  the  water  appropriated  by  it  to 
a  beneficial  use,  is  not  limited  to  a  defense 
of  the  interest  of  those  shareholders  who  ap- 
pear and  make  proof  of  their  several  claims; 
but  It  has  a  right,  as  trustee  of  all  the  share- 
holders, to  establish  its  claim  to  all  the 
water  owned  and  controlled  by  it  for  their 
benefit,  whether  the  individuals  to  whom 
the  water  is  apportionable  are  before  the 
court  or  not  (Riverside  Water  Co.  v.  Sar- 
gent, 112  Cal.  230.) 

3.  Where  plaintiff  accepted  an  assign- 
ment of  a  lease  of  the  lands  upon  which  a 
defendant  was  using  a  water  right,  such 
lease  is  admissible  in  evidence,  as  tending 
to  show  that  plaintiff  did  not  own  such 
water  right,  and  as  tending  to  admit  the  de- 
fendant's right  thereto.  (San  Luis  Water 
Co.  v.  Estrada,  117  Cal.  168.) 

II.  Contracts  for  Sale  of  Water;  Duty  to 
Supply  Water  and  Mandamus  to  Compel. 

4.  A  contract  conferring  "the  right  to  have 
conveyed  and  delivered,"  by  means  of  and 
through  the  canals,  dams,  and  gates  of  a 
water  company  "an  amount  of  water  equal 
to  one  irrigating  inch  of  water  to  each  seven 
acres"  of  a  tract  of  land  comprising  twenty 
acres,  and  requiring  the  purchaser  to  notify 
the  water  company  when  the  water  was  re- 
quired for  use  upon  the  lands  in  a  form  of 
notice  to  be  prescribed  by  the  company,  does 
not  of  itself  limit  the  right  of  the  purchaser 
to  a  continual  flow  of  one-seventh  of  an  inch 
to  the  acre;  but  the  reasonable  inference 
from  the  provisions  of  the  contract  is  that 
such  continual  flow  was  not  contemplated, 
and  the  interpretation  of  the  contract  may 
be  aided  by  proof  of  the  usage  and  practice 
of  the  parties  to  accumulate  the  water  for 
thirty  days,  and  deliver  the  equivalent 
amount  in  full  flow  for  forty-eight  hours. 
(Hewitt  v.  San  Jacinto  etc.  Irr.  Dist.,  124 
Cal.  186.) 

5.  Such  usage  of  the  water  company  will 
prevail  in  the  Interpretation  of  the  contract, 
as  against  an  irrigation  district  to  which  the 
water  company  transferred  all  of  Its  rights, 
subject  to  the  rights  of  purchasers  there- 
from, and  which  took  with  full  knowledge 
of  such  usage,  and  conformed  thereto  for 
a  considerable  period  of  time.  (Hewitt  v. 
San  Jacinto  etc.  Irr.  Dist.,  124  Cal.  186.) 

6.  Under  a  complaint  alleging  in  sub- 
stance that  in  accordance  with  the  "reason- 
able regulations"  governing  the  water  com- 
pany and  the  Irrigation  district,  they  were 
accustomed  to  deliver  the  water  accumu- 
lated in  the  manner  specified,  and  an  answer 
denying  the  same,  issues  are  raised  suffi- 


ciently broad  to  include  usages  to  which 
they  respectively  conformed  their  mode  of 
business,  and  to  support  a  finding  as  to  such 
"usages."  (Hewitt  v.  San  Jacinto  etc.  Irr. 
Dist.,  124  Cal.  186.) 

7.  Evidence  that  the  water  provided  for 
in  the  contracts  of  the  water  company  in- 
volved in  the  case,  and  in  similar  contracts 
with  other  persons,  is  worthless  for  purposes 
of  irrigation,  if  it  cannot  be  accumulated; 
that  it  is  the  general  rule  among  those  en- 
gaged in  supplying  water  for  irrigation  in 
that  portion  of  the  state  to  allow  accumu- 
lation of  the  water  for  thirty  days,  and  was 
the  custom  of  the  water  company,  and  of 
the  irrigation  district,  as  its  successor,  un- 
til the  refusal  of  the  latter  alleged  in  the 
complaint,  to  deliver  water  to  purchasers 
from  the  water  company,  so  accumulated,  is 
sufficient  to  sustain  a  finding  in  favor  of 
such  usage,  and  to  characterize  the  usage  as 
one  known,  certain,  uniform,  reasonable,  and 
not  contrary  to  law.  (Hewitt  v.  San  Jacinto 
etc.   Irr.  Dist,  124  Cal.  186.) 

8.  The  defendants  are  presumed  to  have 
had  knowledge  of  a  general  usage  to  ac- 
cumulate water;  and  the  fact  that  they  de- 
livered water  for  a  series  of  years  in  a  man- 
ner conforming  to  the  usage  is  matter  tend- 
ing to  show  actual  knowledge  of  such  usage. 
(Hewitt  v.  San  Jacinto  etc.  Irr.  Dist,  124 
Cal.  186.) 

9.  If  any  proof  was  required  of  the  owner- 
ship of  the  lands  described  In  the  contract, 
which  were  to  be  irrigated  thereunder,  such 
ownership  is  sufficiently  proved,  prima  facie, 
by  evidence  of  possession  thereof  by  the 
plaintiff  with  whom  the  contract  was  made. 
(Hewitt  v.  San  Jacinto  etc.  Irr.  Dist.,  124 
Cal.  186.) 

10.  An  irrigation  district  having  purchased 
water  rights  from  a  water  company,  and 
having  agreed,  as  part  of  the  consideration, 
to  assume  existing  contracts  of  the  water 
company,  and  to  deliver  water  to  purchasers 
therefrom  outside  of  the  limits  of  the  dis- 
trict, it  cannot  hold  the  property  discharged 
of  the  burden  Imposed  by  such  pre-existing 
contracts.  (Hewitt  v.  San  Jacinto  etc.  Irr. 
Dist.,  124  Cal.  186.) 

11.  The  opinions  of  purchasers  that  the 
contracts  of  the  water  company  conferred 
the  rights  to  receive  accumulated  water  are 
improperly  admitted  evidence;  but  the  error 
in  the  admission  thereof  is  harmless,  where 
there  is  no  conflict  in  the  competent  evi- 
dence to  establish  the  general  usage  to  that 
effect.  (Hewitt  v.  San  Jacinto  etc.  Irr.  Dist., 
124  Cal.  186.) 

12.  Where  the  evidence  showed  without 
conflict  that  some  substantial  damage  re- 
sulted to  the  plaintiff  from  failure  of  the 
irrigation  district  to  deliver  the  water,  the 
finding  of  the  court  to  the  contrary  is  with- 
out support;  and  upon  appeal  of  the  plaintiff 
from  that  part  of  the  judgment  directing 
that  no  damages  be  recovered,  a  new  trial 
must  be  ordered  upon  that  issue.  (Hewitt 
v.  San  Jacinto  etc.  Irr.  Dist.,  124  Cal.  186.) 

13.  Mandamus  will  lie  in  favor  of  an 
owner  of  land  who  has  granted  a  right  of 
way  to  an  Irrigation  company  in  considera- 
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tion  of  the  privilege  of  purchasing  water 
from  It  for  Irrigation,  and  to  whom  It  be- 
gan to  supply  such  water,  but  afterward 
withdrew  the  same  for  the  purpose  of  sup- 
plying other  owners.  (Merrill  v.  Southslde 
Irr.  Co.,  112  Oal.  426.) 

14.  Where  one  of  the  objects  of  an  Irriga- 
tion company  Is  to  supply  water  for  the  pur- 
pose of  irrigation,  it  is  sufficient,  in  a  com- 
plaint for  mandamus  to  compel  such  supply, 
to  state  such  object,  and  the  duty  and  legal 
liability  of  defendant  to  supply  water  to 
the  plaintiff  in  execution  of  such  object,  and 
it  is  not  necessary  that  other  objects  of  the 
corporation  not  Involved,  or  only  remotely 
so,  should  be  enumerated  in  the  complaint, 
or  that  there  should  be  a  finding  as  to  them. 
(Merrill  v.  Southside  Irr.  Co.,  112  Cal.  426.) 

15.  An  answer  to  the  complaint  for  man- 
damus, denying  that  it  has  sufficient  water 
to  supply  the  plaintiff  and  all  the  lands  that 
lie  under  the  flow  of  the  ditch  that  need 
water  for  irrigation,  without  an  averment 
that  others  have  demanded  or  purchased 
water,  raises  no  material  issue.  (Merrill  v. 
Southside  Irr.  Co.,  112  Cal.  426.) 

16.  An  expected  deprivation  of  the  supply 
of  water  to  the  irrigation  company  in  the 
future  is  no  sufficient  answer  to  a  manda- 
mus proceeding  to  compel  it  to  furnlslrwater 
to  the  plaintiff  from  Its  present  supply;  but 
any  future  deprivation  of  water  will  be  an 
answer  to  any  demand  therefor  under  the 
judgment  in  the  case.  (Merrill  v.  Southside 
Irr.  Co.,  112  Cal.  426.) 

17.  Under  section  552  of  the  Civil  Code,  it 
is  not  only  the  duty  of  an  irrigation  com- 
pany to  continue  the  supply  of  water  to 
lands  that  it  has  sold,  but  it  is  also  its 
duty  to  continue  to  furnish  water  to  those 
within  the  flow  and  on  the  line  of  its  ditch 
who  are  cultivating  land  which  has  been 
furnished  with  water  for  irrigation,  at  such 
rates  and  terms  as  may  be  established  by 
the  corporation  in  pursuance  of  law.  (Mer- 
rill v.  Southside  Irr.  Co.,  112  Cal.  426.) 


III.  Enjoining  Sale  of  Water  to  Others  than 

Stockholders. 

18.  An  action  may  be  maintained  by  stock- 
holders In  a  water  company  formed  for  the 
purpose  of  supplying  water,  within  a  limited 
area,  for  irrigation  and  domestic  uses  to  its 
stockholders,  in  whom  the  sole  beneficial 
use  of  the  water  was  vested,  to  enjoin  the 
company  from  supplying  the  water  for  the 
irrigation  of  the  lands  of  new  stockholders 
made  defendants,  to  whom  stock  was  is- 
sued under  a  void  amendment  of  the  articles 
of  Incorporation  including  additional  lands, 
where  the  complaint  shows  that  the  amend- 
ment was  adopted  and  filed  by  the  directors 
without  the  consent  of  the  holders  of  two- 
thirds  of  the  subscribed  capital  stock,  and 
without  the  required  publication  of  notice 
of  intention  to  amend  the  articles,  and  shows 
that  the  supplying  of  water  to  the  new  stock- 
holders will  deprive  the  plaintiffs  of  a  por- 
tion of  the  water  which  is  necessary  to  ir- 
rigate their  lands  and  for  their  domestic 


uses.    (McDermott  v.  Anaheim  Union  Water 
Co.,  124  Cal.  112.) 

19.  Where  the  charter  and  by-laws  of  an 
irrigation  company  provided  that  water  was 
to  be  delivered  only  to  stockholders  who 
were  owners  of  land,  and  the  stock  was  to 
be  transferable  only  with  the  land  for  which 
it  was  issued,  and  the  water  to  be  ap- 
purtenant to  the  land,  unless  otherwise 
ordered,  upon  the  written  order  of  the  owner, 
such  provisions  have  no  application  to  a 
sale  of  delinquent  stock  for  nonpayment  of 
assessments,  the  effect  of  which  Is  to  be 
determined  by  the  general  law,  and  the 
stock  in  such  case  is  severed  from  the  land 
to  which  it  was  made  appurtenant  under  the 
by-laws,  and  the  purchaser  of  the  stock  at 
delinquent  sale  has  the  right  to  have  stock 
and  water  delivered  to  him  to  the  extent  of 
his  purchase  for  the  irrigation  of  land 
owned  by  him,  to  enable  him  to  enjoy  the 
fruits  of  his  purchase.  (Spurgeon  v.  Santa 
Ana  Valley  Irr.  Co.,  120  Cal.  71.) 

IRRIGATION  DISTRICTS. 

[Embraces  questions  relating  to  irrigation 
district  as  public  corporation.  The  subject 
of  irrigation  companies  is  treated  of  under 
the  title  of  Irrigation  Companies.] 

I.  Object  of  Irrigation  Law;  Construc- 
tion and  Constitutionality  of. 

II.  Organization:  Petition:  Notice;  Valid- 
ity of;  Effect  of  Agreement  with 
Water  Company. 

III.  Boundaries  of;  Inclusion  and  Exclu- 

sion of  Land. 

IV.  Confirmation  of  Proceedings;  Conclu- 

siveness of;  New  Trial. 

V.  Bonds,    Questions    Relating    to;  Esti- 
mate of  Cost. 
VI.  Election  of  Directors. 
VII.  Assessments  and  Taxes. 

VIII.  Funds   of ;  Indebtedness;  Salaries   of 
Officers. 
IX.  Actions  against. 

Watercourses.    See  Watercourses. 
Mechanic's    lien,    filing    of    where    canal 
built  in  divisions.    See  Mechanics'  Liens,  64. 


I.  Object  of  Irrigation   Law;   Construction 
and  Constitutionality  of. 

Act  intended  affairs  of  district  to  be  con- 
ducted upon  money  basis.    See  post,  17. 

Statute  relating  to  publication  of  notice  is 
mandatory.    See  post,  2,  3. 

Act  of  1889,  providing  for  special  con- 
firmation proceedings  is  valid.    See  post,  14. 

That  part  of  statute  regulating  new  trials 
in  confirmation  proceedings  is  void.  See 
post,  12,  13. 

1.  The  irrigation  act,  known  as  the  Wright 
act,  is  neither  violative  of  the  constitution 
of  this  state  nor  of  the  constitution  of  the 
United  States;  and  the  decision  of  the  su- 
preme court  of  the  United  States,  together 
with  the  previous  decisions  of  this  court,  con- 
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clusively  adjudicate  the  constitutionality  of 
that  act.  (Matter  of  Central  Irr.  Dist,  117 
Cal.  382.) 

II.  Organization;  Petition;  Notice;  Validity 
of;  Effect  of  Agreement  with  Water 
Company. 

Purchase  of  water  right  certificates  and 
payment  of.    See  post,  39. 

2.  The  statutory  provision  that  a  notice 
stating  the  time  of  the  meeting  at  which 
the  petition  for  the  organization  of  an 
irrigation  district  will  be  presented,  shall  be 
published  together  with  the  petition,  is 
mandatory,  and  its  publication  by  the  peti- 
tioners is  an  essential  pre-requisite  to  con- 
ferring jurisdiction  upon  the  board  of  super- 
visors to  proceed  in  the  matter  of  the  or- 
ganization, and  is  the  process  by  which  the 
property  owners  to  be  affected  are  notified 
and  given  an  opportunity  to  present  their 
objections  to  the  board  of  supervisors;  and 
the  petitioners  themselves  are  the  only  per- 
sons empowered  by  law  to  publish  such 
notice,  and  it  is  not  within  the  power  of  the 
supervisors  to  cause  its  publication.  (Matter 
of  Central  Irr.  Dist,  117  Cal.  382.) 

3.  The  published  notice  must  bear  upon  its 
face  a  proper  authentication  that  it  is  given 
by  the  petitioners;  and  the  publication  of  a 
mere  unsigned  and  unauthenticated  notice 
is  invalid;  nor  can  the  defect  be  cured  by 
proof  of  actual  notice  or  knowledge  on  the 
part  of  those  to  be  affected  thereby,  but  the 
statutory  warning  must  be  given,  and  must 
conform  to  the  statutory  requirements. 
(Matter  of  Central  Irr.  Dist.,  117  Cal.  382.) 

4.  Qualified  signers  to  the  petition  for  the 
organization  of  an  irrigation  district  must 
be  the  bona  fide  owners  of  agricultural  lands, 
desiring  to  improve  the  same  by  conducting 
water  thereupon;  and  the  owners  of  im- 
proved town  lots  who  can  have  no  desire  to 
irrigate  their  lands  within  the  meaning  of 
the  Wright  act  are  not  qualified  to  sign  the 
petition.  (Matter  of  Central  Irr.  Dist.,  117 
Cal.  382.) 

5.  The  validity  of  an  agreement  between 
the  appellant  water  company  and  persons 
entering  into  the  organization  of  the  irriga- 
tion district  cannot  be  considered,  except 
as  bearing  upon  the  question  of  fraud  in  the 
organization  of  the  district,  and  where  there 
Is  no  evidence  that  the  organizers  of  the 
district  executed  the  agreement  in  bad  faith, 
merely  for  the  purpose  of  preventing  the 
water  company  and  its  stockholders  from 
opposing  the  organization,  and  without  in- 
tention of  performing  it  on  their  part,  and 
the  court  finds  to  the  contrary,  the  question 
of  fraud  in  the  organization  of  the  district 
is  disposed  of  by  such  finding,  and  all  other 
questions  relating  to  the  agreement  are  irrel- 
evant. (Cullen  v.  Glendora  Water  Co.,  113 
Cal.  503.) 

III.  Boundaries  of;  Inclusion  and  Exclusion 

of  Land. 

6.  The  proposed  irrigation  district  is  suf- 
ficiently   described  in  the    petition  for  or- 


ganization, and  in  the  order  calling  the  elec- 
tion, where  the  landmarks  called  for  are 
definite,  If  there  Is  no  evidence  that  they 
cannot  be  found  upon  the  ground.  (Cullen 
v.  Glendora  Water  Co.,  113  Cal  508.) 

7.  The  inclusion  of  land  claimed  by  a  rail- 
road company  and  its  grantee,  which  has 
not  been  patented,  assuming  it  to  be  public 
land,  does  not  make  the  organization  of  the 
irrigation  district  invalid.  (Cullen  v.  Glen- 
dora Water  Co.,  113  Cal.  503.) 

8.  The  board  of  supervisors  has  discre- 
tionary power  as  to  the  inclusion  of  parcels 
of  land  within  the  irrigation  district,  or  as 
to  their  exclusion  therefrom,  and  the  only 
available  objection  to  it  is  an  abuse  of  such 
power  or  fraud;  and  in  the  absence  of  proof 
of  either,  and  of  any  complaint  by  any  per- 
son whose  land  is  alleged  to  have  been 
improperly  included  or  excluded,  no  tenable 
objection  can  be  taken  to  the  action  of  the 
board  in  that  respect  (Cullen  v.  Glendora 
Water  Co.,  113  Cal.  603.) 


IV.  Confirmation   of   Proceedings;     Conclu- 
siveness of;  New  Trial. 

9.  The  confirmation  act  of  1889,  supple- 
mental to  the  Wright  act,  forms  no  part  of 
that  statute,  and  is  not  amendatory  thereof, 
but  is  an  Independent  statute,  providing 
special  proceedings,  in  which  the  aid  of  the 
court  may  be  invoked  to  secure  evidence 
and  determine  whether  a  particular  district 
has  been  duly  organized  and  its  bonds  regu- 
larly issued,  and  the  amendment  of  section 
3  of  the  Wright  act  in  1891,  providing  that 
"no  action  shall  be  commenced  or  main- 
tained, or  defense  made  affecting  the  valid- 
ity of  the  organization  unless  the  same  shall 
have  been  commenced  or  made  within  two 
years'*  after  the  making  and  entering  of  the 
order  of  the  board  of  supervisors  declaring 
the  territory  duly  organized,  does  not  apply 
to  a  special  proceeding  instituted  by  the 
board  of  directors  under  the  confirmation 
act.  (Matter  of  Central  Irr.  Dist,  117  Cal. 
382.) 

10.  A  former  decision  of  this  court  in  an- 
other cause  in  favor  of  the  validity  of  the 
organization  of  an  irrigation  district,  as 
against  certain  specified  objections  thereto, 
is  not  res  ad  judicata  as  to  propositions  not 
presented  or  considered  by  the  court  in  that 
case,  which  are  urged  for  the  first  time  in 
another  proceeding  between  different  par- 
ties. (Matter  of  Central  Irr.  Dist,  117  Cal. 
382.) 

11.  The  doctrine  that  where  the  jurisdic- 
tion of  an  inferior  tribunal  is  dependent 
upon  facts  which  it  is  required  to  ascertain 
and  settle  by  its  decision,  such  decision  is 
conclusive,  has  no  application  to  the  finality 
of  the  decision  of  the  board  of  supervisors 
as  to  facts  respecting  the  validity  of  the 
organization  of  an  Irrigation  district  the 
proceeding  established  by  the  confirmation 
act  being  expressly  directed  to  be  had  to 
review  the  determination  of  the  board  of 
supervisors.  (Matter  of  Central  Irr.  Dist., 
117  Cal.  382.) 
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12.  The  distinct  part  of  the  fourth  sec- 
tion of  the  act  of  March  16,  1889,  supple- 
mental to  the  "Wright  act,"  which  provides 
that  in  a  proceeding  to  confirm  the  organi- 
sation and  bonds  of  an  irrigation  district,  "a 
motion  for  a  new  trial  must  be  made  upon 
the  minutes  of  the  court,"  is  repugnant  to 
the  third  subdivision  of  section  26  of  article 
IV  of  the  constitution,  which  declares  that 
the  legislature  shall  not  pass  local  or  special 
laws  regulating  the  practice  of  courts  of  jus- 
tice, and  a  motion  made  in  such  proceeding 
upon  a  bill  of  exceptions  under  the  Code  of 
Civil  Procedure  is  entitled  to  be  considered 
upon  questions  of  law  and  fact,  where  the 
appeal  is  taken  within  the  time  specified  by 
the  act  (Cullen  v.  Glendora  Water  Co.,  113 
Cal.  606.) 

13.  The  unconstitutional  provision  regu- 
lating the  practice  as  to  new  trials  does  not 
affect  the  other  provisions  of  the  act  so  far 
as  they  constitute  a  general  law  applicable 
to  a  class  of  special  proceedings  distin- 
guished from  all  other  classes  by  attributes 
which  reasonably  require  the  peculiarities  of 
practice  thereby  provided.  (Cullen  v.  Glen- 
dora Water  Co.,  113  Cal.  603.) 

14.  The  act  of  1889  providing  a  special 
proceeding  for  the  confirmation  of  the  or- 
ganisation and  bonds  of  irrigation  districts, 
is  not  unconstitutional  for  the  reason  that  it 
authorizes  the  superior  court  to  hear  and 
determine  what  will  be  the  rights  of  parties 
interested  in  these  bonds,  in  advance  of  any 
controversy  as  to  such  rights.  (Cullen  v. 
Glendora  Water  Co.,  113  Cal  608.) 


V.  Bonds,  Questions  Relating  to;  Estimate 

of  Cost. 

Judicial  notice  of  history  of  district  irri- 
gation bonds.    See  Judicial  Notice,  13. 

15.  Under  the  Wright  act  there  can  be  no 
valid  estimate  of  money  required  without 
the  adoption  of  a  plan  or  plans  in  the  alter- 
native for  the  acquisition  and  distribution  of 
water,  and  for  the  construction  of  necessary 
canals  and  works,  and  the  directors  cannot 
declare  that  they  have  estimated  the  cost 
when  they  have  no  plan  or  basis  for  an  es- 
timate of  cost  (Cullen  v.  Glendora  Water 
Co.,  113  Cal.  508.) 

16.  The  only  mode  in  which  the  board  of 
directors  of  an  irrigation  district  can  exer- 
cise their  power  of  disposing  of  the  bonds 
of  the  district,  under  the  provisions  of  the 
irrigation  act,  so  that  they  may  become  valid 
obligations  against  the  district,  is  either  to 
exchange  them  for  property  purchased  for 
construction  purposes,  at  their  par  value, 
under  section  12  of  the  act,  or  to  sell  them 
for  money  in  the  open  market,  under  the 
provisions  of  section  16  of  the  act,  at  not 
less  than  ninety  per  cent  of  their  face  value; 
and  they  have  no  power  or  right  to  ex- 
change the  bonds  for  any  other  purpose,  or 
to  make  payment  with  them  at  ninety  per 
cent  of  their  face  value,  in  discharge  of  any 
obligation  of  the  district,  or  to  dispose  of 
the  bonds,  or  of  the  moneys  received  from 
sales  of  the  bonds,  for  any  other  object  than 
to  provide  for  the  construction  fund  con- 


templated by  the  act.    (Hughson  v.  Crane, 

115  Cal.  404.) 

17.  The  irrigation  act  is  framed  upon  the 
theory  and  with  the  intention  on  the  part 
of  the  legislature  that  the  affairs  of  the  dis- 
trict shall  be  conducted  upon  a  money  basis, 
and  not  on  credit.  (Hughson  v.  Crane,  115 
Cal.  404.) 

18.  Bonds  issued  to  a  contractor  in  pay- 
ment for  the  construction  of  a  dam  needed 
by  the  irrigation  district,  and  taken  by  him 
at  ninety  per  cent  of  their  face  value,  are 
illegally  issued,  and  cannot  be  valid  obliga- 
tions in  his  hands,  nor  can  the  benefits  re- 
ceived and  enjoyed  by  the  district  be  con- 
sidered in  an  action  to  enjoin  an  assess- 
ment for  interest  upon  such  bonds,  any  equi- 
table right  of  recovery  for  such  benefits 
being  independent  of  any  liability  of  the 
district  upon  the  bonds.    (Hughson  v.  Crane, 

116  Cal.  404.) 

19.  Where  the  organization  of  an  irriga- 
tion district  is  held  illegal  and  void,  in  a 
proceeding  for  the  confirmation  of  its  or- 
ganization and  of  bonds  Issued  thereby,  and 
the  bonds  were  issued  prior  to  the  proceed- 
ings for  confirmation,  and  some  of  them 
were  sold  to  bona  fide  purchasers,  the  right 
of  purchasers  of  the  bonds  will  not  be  de- 
termined, but  will  be  left  for  determina- 
tion in  a  proper  action  to  which  they  can 
be  made  parties.  (Matter  of  Central  Irr. 
Dist,  117  Cal.  382.) 


VI.  Election  of  Directors. 

20.  The  act  providing  for  the  formation 
of  irrigation  districts,  as  amended  in  1891, 
does  not  contemplate  a  division  of  the  dis- 
trict when  the  election  of  directors  is  to  be 
at  large,  and  an  order  of  the  board  of  su- 
pervisors declaring  one  precinct  to  be  a  suf- 
ficient number  for  the  election,  and,  as  re- 
quested by  the  petition,  ordering  that  five 
directors  be  elected  by  the  district  at  large, 
is  valid  and  sufficient,  without  dividing  the 
district  into  five  divisions.  (Oullen  v.  Glen- 
dora Water  Co.,  113  Cal.  503.) 


VII.  Assessments  and  Taxes. 

21.  The  power  of  the  board,  in  levying  an 
assessment  to  pay  interest  on  the  bonds  is 
not  limited  to  the  exact  amount  of  the  an- 
nual interest;  but  they  have  a  discretion  in 
determining  how  great  an  assessment  will 
be  sufficient  to  raise  the  annual  interest  and, 
unless  it  can  be  seen  that  they  have  abused 
this  discretion,  courts  ought  not  to  inter- 
fere with  their  action.  (Hughson  v.  Crane, 
115  Cal.  404.) 

22.  If  the  disparity  between  the  amount 
of  the  assessment  and  the  annual  interest 
is  so  great  as  to  make  it  appear  that  the 
action  of  the  board  was  improper,  and  not 
in  the  exercise  of  any  discretion,  so  that  the 
assessment  is  excessive,  courts  are  author- 
ized to  prevent  its  enforcement  by  injunc- 
tion.   (Hughson  v.  Crane,  115  Cal.  404.) 

23.  A  levy  for  different  objects  may  be 
incorporated  in  one  order  of  the  board  of 
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directors  of  an  irrigation  district;  and  an 
order  for  a  levy  of  a  specified  sum  for  a 
bond  fund  to  pay  interest  on  the  bonds  of 
the  district  may  be  incorporated  with  an 
order  for  a  levy  of  another  specified  sum 
for  a  general  fund  to  defray  the  expenses 
of  management,  repairs,  improvements  and 
the  salaries  of  officers  and  employees. 
(Cooper  v.  Miller,  113  Cal.  238.) 

24.  Although  an  election  is  essential  to  the 
validity  of  the  levy  of  a  tax  for  special  pur- 
poses in  an  irrigation  district,  yet  where  a 
tax  deed  is  offered  in  evidence  which  proves 
prima  facie  the  regularity  and  validity  of 
the  levy,  if  there  is  no  evidence  whatever 
upon  the  subject  of  an  election,  it  must  be 
presumed  that  an  election  was  held  accord- 
ing to  law  to  authorize  the  levy.  (Cooper  v. 
Miller,  113  CaL  238.) 

25.  The  order  of  levy  is  not  required  to 
recite  the  fact  of  a  previous  election,  nor 
would  a  recital  thereof  bind  the  owner  of 
the  land  assessed;  and  the  absence  of  a  re- 
cital in  the  order  that  an  election  had  been 
previously  held  is  no  evidence  that  an  elec- 
tion was  not  held  authorizing  the  board  to 
make  the  levy.  (Cooper  v.  Miller,  113  Cal. 
238.) 

26.  An  assessment  of  improvements  on  the 
lands  embraced  within  an  irrigation  district 
need  not  describe  the  improvements,  but 
they  are  sufficiently  described  in  the  de- 
scription of  the  land;  and  all  that  is  neces- 
sary is  that  the  valuation  of  the  improve- 
ments shall  be  placed  under  the  appropriate 
head,  in  correct  figures,  with  proper  dollar 
and  cent  marks.  (Lahman  v.  Hatch,  124 
Cal.  1.) 

27.  The  action  of  the  assessor  in  taking 
away  the  assessment-book  while  in  the  cus- 
tody of  the  board  of  equalization,  from  5 
o'clock  Saturday  afternoon  until  Monday 
morning,  and  assuming  to  amend  the  assess- 
ment so  as  to  add  an  unnecessary  descrip- 
tion of  improvements,  is  immaterial,  and 
cannot  affect  the  substantial  rights  of  the 
persons  assessed,  or  vitiate  the  assessment. 
(Lahman  v.  Hatch,  124  Cal.  1.) 

28.  It  is  immaterial  whether  the  board  of 
equalization  of  an  irrigation  district  did  or 
did  not  have  jurisdiction  to  raise  or  lower 
assessments,  for  the  purpose  of  sustaining 
an  action  to  restrain  a  sale  of  lands  em- 
braced within  the  district,  for  taxes  levied 
thereupon,  if  the  complaint  does  not  show 
that  the  assessments  of  the  plaintiffs'  lands 
were  altered,  or  that  the  general  assessed 
value  of  lands  in  the  district  was  lowered, 
to  the  injury  of  plaintiffs,  and  does  not  show 
error  in  the  original  assessment,  which  re- 
mained binding,  upon  the  supposition  that 
the  action  of  the  board  was  void  for  want 
of  jurisdiction.  (Lahman  v.  Hatch,  124 
Cal.  1.) 

29.  As  the  irrigation  act  provides  for  no- 
tice to  the  taxpayer  of  the  meeting  of  the 
board  of  equalization,  the  duration  of  which 
is  fixed  by  law,  and  of  all  the  preliminary 
steps  which  he  can  examine  and  make  ob- 
jection to,  it  is  no  objection  to  the  validity 
of  the  act  that  it  does  not  provide  for  notice 
to  be  given  of  the  levy  of  the  assessment, 


which  is  the  final  act,  and  the  outcome  of 
the  rest,  which  he  might  know  with  small 
diligence,  and  in  reference  to  which  he  can 
have  nothing  to  say.  (Lahman  v.  Hatch, 
124  Cal.  1.) 

30.  Where  the  complaint,  in  an  action  to 
enjoin  an  excessive  assessment  for  the  an- 
nual interest  on  irrigation  bonds,  sufficiently 
shows  that  at  least  the  sum  of  forty  thou- 
sand dollars  of  the  assessment  was  for  ille- 
gal bonds  and  unauthorized,  and  alleges  in 
general  terms  that  the  outstanding  bonds 
were  illegally  issued,  but  fails  to  account 
specifically  for  all  of  the  outstanding  bonds, 
and  shows  an  inability  of  plaintiff  to  deter- 
mine and  allege  definitely  what  amount  of 
bonds,  if  any,  were  legally  disposed  of,  owing 
to  the  failure  of  the  officers  to  keep  such  a 
record  of  their  disposal  as  is  required  by  the 
act,  the  plaintiff,  in  such  case,  is  exonerated 
from  making  a  definite  allegation  of  such 
amount,  and  the  rule  of  equity  requiring  the 
payment  of  that  part  of  the  assessment 
which  is  admitted  to  be  just  as  a  condition 
of  invoking  the  aid  of  equity,  becomes  inap- 
plicable.   (Hughson  v.  Crane,  115  Cal.  404.) 

31.  In  an  action  to  enjoin  the  collection, 
by  the  collector  of  an  irrigation  district,  of 
an  excessive  assessment  for  interest  on 
bonds  of  the  district,  neither  the  irrigation 
district,  nor  its  agent  for  the  sale  of  bonds, 
nor  the  holder  of  illegal  bonds  is  a  neces- 
sary party.  (Hughson  v.  Crane,  115  Cal. 
404.) 

Benefits  received  by  district  not  consid- 
ered in  suit  to  enjoin  assessment  See  ante. 
18. 

32.  In  an  action  involving  the  validity  of 
the  assessment  of  the  particular  property, 
evidence  as  to  the  manner  and  character  of 
the  assessment  of  other  property  situated 
within  the  district  is  immaterial.  (Cooper 
v.  Miller,  113  Cal.  238.) 

33.  An  action  cannot  be  maintained 
against  an  ex-collector  of  an  irrigation  dis- 
trict, as  the  sole  party  defendant,  to  cancel 
and  annul  certificates  of  sale  of  lands  of 
the  plaintiff,  alleged  to  have  been  improp- 
erly made  by  the  defendant  to  divers  per- 
sons, not  made  parties  defendant,  in  the 
wrongful  enforcement  of  an  assessment 
levied  thereon,  where  there  is  no  averment 
In  the  complaint  in  such  action  that  the  de- 
fendant has  any  interest  in  the  lands,  or 
in  the  certificates  of  sale  sought  to  be  an- 
nulled as  a  cloud  on  plaintiff's  title.  (Wil- 
son v.  Carter,  117  Cal.  53.) 

34.  Under  section  30  of  the  irrigation  act 
of  1887,  a  tax  deed  executed  by  the  tax 
collector  of  an  irrigation  district  for  a 
delinquent  tax  levied  by  its  board  of  di- 
rectors is  prima  facie  evidence  of  the  valid- 
ity of  the  assessment  and  levy,  and  of  the 
regularity  and  official  character  of  the  pro- 
ceedings for  the  sale,  and  of  the  deed,  pro- 
vided only  that  the  deed  recites  the  matter 
recited  in  the  certificate  of  sale,  and  is  duly 
acknowledged  or  proved.  (Cooper  v.  Miller, 
113  Cal.  238.) 

35.  Where  the  land  sold  for  taxes  con- 
sists of  five  adjoining  lots,  all  belonging  to 
the  same  owner,  upon  which  a  livery  stable 
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is  situated  which  extends  oyer  and  upon 
each  of  the  lots,  the  entire  five  lots  are  to 
be  considered  as  but  one  single  parcel  of 
land,  for  the  purposes  of  taxation,  and  an 
assessment  of  them  as  such  is  valid,  and 
the  sale  and  deed  for  delinquent  taxes, 
regularly  based  thereon,  confers  a  title. 
(Cooper  y.  Miller,  113  Cal.  238.) 


VIII.  Funds  of;  Indebtedness;  Salaries  of 

Officers. 

Bonds  cannot  be  given  for  debts  or  for 
construction.    See  ante,  16-18. 

36.  Under  the  provisions  of  the  Wright 
act,  a  lump  sum  of  money  raised  by  an 
irrigation  district  by  a  special  tax,  in  pur- 
suance of  an  authorisation  given  by  the 
qualified  electors,  which  directed  it  to  be 
raised  for  certain  specified  purposes,  is  all 
equally  applicable  to  the  payment  of  in- 
debtedness incurred  for  any  of  such  pur- 
poses, and  the  directors  of  the  district  have 
no  power  to  segregate  it  into  several  funds 
corresponding  to  the  purposes  specified,  so 
as  to  limit  the  right  of  payment  of  a  legiti- 
mate indebtedness  to  the  amount  by  them 
directed  to  be  placed  to  the  credit  of  a 
particular  fund.  (Carter  v.  Tilghman,  119 
Cal.  104.) 

37.  The  fact  that  a  warrant  issued  by  the 
district,  for  a  legitimate  indebtedness  in- 
curred for  one  of  such  purposes,  contained 
a  direction  that  the  amount  paid  thereon 
should  be  charged  against  a  particular  fund, 
did  not  limit  the  right  of  the  holder  to  pay- 
ment from  any  funds  in  the  hands  of  the 
treasurer  applicable  thereto.  (Carter  v. 
Tilghman,  119  Cal.  104.) 

38.  It  is  no  objection  to  the  payment  of 
the  warrant  that  it  was  issued  prior  to  the 
time  when  the  particular  money  was  raised 
by  such  special  tax.  (Carter  v.  Tilghman, 
119  Cal.  104.) 

39.  A  purchase  of  water  right  certificates 
from  a  water  company  by  an  irrigation  dis- 
trict is  chargeable  to  the  "construction 
fund,"  which  is  supplied  from  the  sale  of 
bonds  and  semi-annual  payments  to  be  made 
upon  such  certificates  are  part  of  the  con- 
tract of  purchase,  and  should  be  paid  out 
of  the  construction  fund,  and  cannot  be  paid 
out  of  the  fund  derived  from  the  water 
supply,  so  as  to  interfere  with  the  payment 
of  salaries  and  expenses  therefrom,  where 
no  other  fund  is  provided  for  such  payment 
(Mitchell  v.  Patterson,  120  Cal.  286.) 

40.  The  salaries  of  officers  provided  for 
by  the  original  provisions  of  the  Wright  act 
were  not  in  excess  of  its  provisions,  though 
exceeding  two  thousand  dollars,  and  did  not 
come  within  the  description  of  indebted- 
ness in  excess  of  such  provisions  which 
was  made  void  by  the  act,  nor  are  they  af- 
fected by  the  amendment  excepting  In- 
debtedness not  exceeding  two  thousand  dol- 
lars, which  is  to  be  construed  as  merely  ex- 
cepting liabilities  which  by  the  original  act 
were  made  void,  and  not  as  referring  to  any 
liabilities  expressly  authorized  by  the  act. 
(Mitchell  v.  Patterson,  120  Cal.  286.) 


41.  A  fund  carried  on  the  treasurer's 
books  of  an  irrigation  district  as  "the  water 
fund,"  which  was  wholly  derived  from  tolls 
and  charges  fixed  by  the  board  of  directors 
of  the  district  upon  consumers  of  water 
using  the  pipes  and  canals  of  the  district,  is, 
in  effect,  part  of  the  general  fund  applicable 
to  the  payment  of  salaries  and  employees 
and  other  expenses  named  in  section  37  of 
the  Wright  act,  where  the  board  has  not 
provided  for  the  payment  of  such  expendi- 
tures by  a  levy  of  assessments,  or  by  both 
the  tolls  and  assessments.  (Mitchell  v.  Pat- 
terson,  120  Cal.  286.) 

42.  In  a  mandamus  proceeding  to  compel 
the  treasurer  of  an  irrigation  district  to 
pay  warrants  issued  to  a  former  officer  of 
the  district  for  salary  accrued  and  unpaid 
during  his  incumbency,  where  one  of  the 
warrants  was  fully  described  in  the  com- 
plaint, including  the  signature  of  the  presi- 
dent of  the  district  by  his  correct  name,  a 
misnomer  in  regard  to  such  name  in  the 
findings,  judgment,  and  statement  of  the 
case  is  a  mere  clerical  error,  which  may  be 
corrected  by  order,  upon  the  court's  attention 
being  called  to  it  at  any  time  before  appeal 
taken,  or  after  the  cause  is  remanded,  and 
where  an  error  of  a  similar  character  oc- 
curs in  the  order  for  amendment,  it  may 
be  likewise  amended  by  further  order. 
(Mitchell  v.  Patterson,  120  Cal.  286.) 


IX.  Actions  against 

43.  Where  the  action  to  quiet  title  to 
water  rights  was  brought  against  an  irriga- 
tion district,  and  its  trustees  named  indi- 
vidually as  defendants,  and  the  latter  dis- 
claimed all  interest  in  the  controversy,  and 
findings  and  judgment  were  given  against 
the  irrigation  district,  but  a  motion  for  new 
trial  was  made  by  all  of  the  defendants 
jointly,  and  granted  by  the  court,  although 
the  trustees  were  not  proper  parties  to  the 
motion,  not  being  aggrieved  by  the  findings 
and  judgment  against  the  irrigation  district, 
yet  the  order  being  rightly  made  as  to  the 
irrigation  district,  the  plaintiff  is  not  in- 
jured by  the  joinder  of  the  trustees  in  the 
motion,  nor  by  the  granting  of  the  motion 
as  to  all  of  the  defendants,  and  the  ruling 
must  be  considered  as  harmless  under  sec- 
tion 475  of  the  Code  of  Civil  Procedure, 
by  which  any  error  in  the  procedure  not  af- 
fecting the  substantial  rights  of  the  parties 
must  be  disregarded.  (Boehmer  v.  Big 
Rock  Irr.  Dlst,  117  Cal.  19.) 

44.  Although  an  irrigation  district  organ- 
ized under  the  Wright  act  is  a  public  cor- 
poration, and  the  officers  are  public  officers 
of  the  state,  and  although  the  state  and  its 
public  agencies  cannot  be  sued  without  ex- 
press authority  from  the  state  itself,  yet  the 
terms  of  section  14  of  the  Wright  act,  which 
authorize  the  board  of  directors  to  "sue,  ap- 
pear and  defend  in  person  or  by  attorney, 
and  in  the  name  of  such  irrigation  district," 
are  to  be  construed  as  effective  to  subject 
the  district  to  an  action— the  right  to  "ap- 
pear and  defend"  implying  the  liability  to 
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be  sued.    (Boehmer  v.  Big  Bock  Irr.  Dlst, 
117  Cal.  19.) 

ISSUANCE. 

Attachment,  Issuance  of.  See  Attach- 
ments, II. 

Execution,  issuance  of.    See  Executions,  I. 

Injunction,  discretion  as  to  issuance.  See 
Injunctions,  II. 

Letters,  issuance  of.  See  Executors  and 
Administrators,  III. 

Stock,  issuance  of.    See  Corporations,  V,  1. 

Street  assessment,  time  for  and  mandamus 
to  compel.    See  Streets,  XI,  2. 


ISSUES. 

Court  commissioners  cannot  try  issues  of 
fact.    See  Court  Commissioners,  1. 

Diverse,  where  several  defendants.  See 
Corporations,   44. 

Fact,  issues  of.  See  Marriage  and  Di- 
vorce, 33. 

General,  evidence  admissible  under.  See 
Evidence,   79. 

In  action  for  diversion  of  water.  See 
Watercourses,  VI,  4,  f,  B. 

New  amendment  presenting.  See  Plead- 
ing and  Practice,  V,  4. 

What  findings  are  within  the  issues.  See 
Attorney  and  Client,  38. 

No  issue  authorizing  finding  of  value, 
when.    See  Vendor  and  Vendee,  61. 

Questions  relating  to,  review  of.  See  Ap- 
peals, XI,  13. 

Questions  relating  to  first  raised  on  ap- 
peal.   See  Appeals,  XI,  11,  d. 

JAILS. 
Erection  of.    See  Supervisors,  II,  4. 


JBOPABDY. 
Former.    See  Criminal  Law,  VIII,  2. 

JETTY. 

Liability  of  one  building  for  United  States. 
See  Master  and  Servant,  3. 

JOINDER  OF  ACTIONS. 
See  Severance  of  Actions. 

In  action  for  divorce.  See  Marriage  and 
Divorce,  II,  3,  b. 

Complaint  states  single  cause  of  action 
for  damages,  when.  See  Common  Carriers, 
26. 

Single  cause  of  action,  what  is.  See  Super- 
visors, 24. 

Complaint  for  compensation  by  agent 
states  single  cause  of  action,  when.  See 
Agency,  40. 

Complaint  against  sheriff  and  his  sureties 
where  sheriff  refuses  to  surrender  property 
does  not  show  misjoinder,  when.  See  At- 
tachments, 22. 


Complaint  for  forfeiture  of  franchise  does 
not  unite  causes  of  action,  when.  See  Ball- 
roads,  60. 

Instruction  where  causes  joined  not  so 
confusing  as  to  be  prejudicial,  when.  See 
Animals,  10. 

Quo  warranto  to  determine  validity  of 
election  of  school  trustees.  See  Quo  War- 
ranto, 2. 

Misjoinder,  waiver  of,  what  is.  See  Sure- 
tyship, 11. 

JOINT  ACTIONS. 

For  negligence.    See  Negligence,  III,  1. 

Release  of  part  of  defendants,  effect  of. 
See  Release. 

Declarations  of  one  defendant  as  evidence. 
See  Libel,  9. 

Costs  where  defendants  jointly  sued.  See 
Costs,  II. 


JOINT  ADMINISTRATORS. 

Compensation  of.    See  Executors  and  Ad- 
ministrators, IX,  3. 


JOINT  AND  SEVERAL. 

Mortgage  on   joint  and   several  interest 
See  Mortgages,  VII. 


JOINT  DEBT. 

Discharge   of  one   debtor,  effect  of. 
Debtor  and  Creditor,  1  et  seq. 


JOINT  DECLARATIONS. 
See  Homesteads,  3. 


•see 


JOINT  DEED. 

To  husband  and  wife,  effect  of. 
band  and  Wife,  47. 


See  Hus- 


JOINT  DEMURRER. 
See  Pleading  and  Practice,  25. 

JOINT  DEVISE. 

Distribution  of.  See  Estates  of  Deceased 
Persons,  VIII,  3. 

JOINT  JUDGMENT. 

Effect  of  release  of  part  of  defendants. 
See  Release. 

Against  cotrustees.  See  Trusts  and  Trus- 
tees, 70. 

For  damages  for  diversion.  See  Water- 
courses, 69. 

Costs,  joint  judgment  for,  when  proper. 
See  Costs,  7. 


JOINT  LEASER-JUDGES. 
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JOINT  LEASB6. 

Mine,  joint  lease  of  rights  in.  See  Mines 
and  Mining,  VII. 

Conveyance  by  one  lessor  to  lessee.  See 
Landlord  and  Tenant,  00. 


JOINT  LIABILITY. 

None  between    principal    and    guaranty. 
See  Guaranty,  2L 


JOINT  NOTES. 
See  Bills  and  Notes,  III. 

JOINT  OWNER. 

Mortgage  by  one  jointly  interested.  See 
Mortgages,  VII. 

JOINT  TENANCY. 
See  Cotenancy. 

JOINT  TRUSTEES. 
See  Trusts  and  Trustees,  XII. 

JUDGES. 

See  Court   Commissioners;    Justices  of  the 

Peace. 

Absence  of  judge  during  trial,  effect  of. 
See  Criminal  Law,  IX,  4. 

Additional  appointment  of  extra  deputy 
sheriffs  and  clerks.  See  Offices  and  Offi- 
cers, IX. 

Bill  of  exceptions,  settlement  of,  where 
different  judges  act.    See  Appeals,  VI,  4,  c. 

Bill  of  exceptions,  settlement  of,  after  ex- 
piration of  office.    See  Appeals,  VI,  4,  c. 

Change  of.    See  New  Trial,  IV,  1. 

Change  of  judicial  notice  of.  See  Judicial 
Notice,  8. 

Change  of  judge  where  original  judge  dis- 
qualified.   See  Venue,  13. 

Criticisms  of  judges  as  contempt.  See 
Contempt,  3,  4. 

Disagreement  of.    See  Appeals,  XII,  2. 

Disqualification  or  interest  of.  See  Venue, 
II.  1,  a. 

Employing  additional  counsel  so  as  to  dis- 
qualify judge.    See  Attorney  and  Client,  20. 

Jurisdiction.    See  Jurisdiction. 

Misconduct  of.    See  New  Trial,  in,  1. 

Oral  declarations  of,  effect  of.  See  Find- 
ings, VI. 

Police  courts.    See  Police  Courts. 

Probate  judge  cannot  act  as  a  trustee.  See 
Probate  Courts,  3. 

Restraining  acts  of.    See  Prohibition,  1. 

Refusal  of  relief  from  stipulation  by  one 
department,  conclusiveness  of.  See  Jury 
and  Jurors,  5. 

Signature  of  judge  to  decree,  effect  of. 
See  Judgments,  30,  31. 


n. 


a 


Sitting  as  magistrates,  powers  of.  See 
Criminal  Law,  III. 

Superior,  sitting  as  magistrate,  powers  of. 
See  Criminal  Law,  5. 

1.  Under  the  act  of  March  26,  1895,  re- 
ducing the  number  of  superior  judges  in  the 
county  of  Fresno,  and  providing  that  it 
should  take  effect  at  the  expiration  of  the 
"term"  of   the    judge  of   said  court  whose 

term"  should  first  expire,  and  in  case  of 
vacancy"  in  any  "term"  prior  to  the  first 
Monday  after  January  1,  1887,  it  should  take 
effect  immediately,  the  "terms"  therein  re- 
ferred to  are  the  constitutional  terms;  and 
where  a  vacancy  in  a  term  had  occurred  by 
death  of  the  incumbent,  and  another  person 
had  been  appointed  by  the  governor  to  hold 
until  the  election  and  qualification  of  a 
judge  to  fill  the  vacancy,  the  Incumbency  of 
the  appointee  is  not  a  "term"  within  the 
meaning  of  the  act,  upon  the  expiration  of 
which  the  office  should  cease  to  exist,  and  a 
judge  elected  and  qualified  for  the  unex- 
pired term  is  entitled  to  the  office  for  the  re- 
mainder of  the  constitutional  term,  and  may 
maintain  mandamus  to  compel  the  payment 
of  the  residue  of  the  salary  for  such  term. 
(Church  v.  Colgan,  117  Cal.  685.) 

2.  In  the  sense  of  the  constitution,  which 
authorizes  the  governor,  when  a  "vacancy" 
occurs  in  the  office  of  judge  of  a  superior 
court,  to  appoint  a  person  to  hold  the  office 
until  the  election  and  qualification  of  a 
judge  to  fill  the  "vacancy,"  there  is  a  va- 
cancy in  the  term  until  such  election  and 
qualification,  although  in  the  meantime  a 
person  had  been  appointed  by  the  governor 
to  hold  the  office  until  the  vacancy  could  be 
filled.    (Church  v.  Colgan,  117  Cal.  685.) 

3.  There  is  no  such  officer  as  a  constitu- 
tional judge  as  contradistinguished  from  a 
legislative  judge.  Both  are  provided  for  in 
the  constitution,  and  in  that  sense  are  con- 
stitutional officers.  (Church  v.  Colgan,  117 
Cal.  686.) 

4.  An  appointed  judge  holds  until  a  suc- 
cessor is  elected  and  qualified,  but  the 
judges  elected  bold  for  a  fixed  term  only. 
(Church  v.  Colgan,  117  Cal.  685.) 

5.  A  judge  on  the  bench  has  no  more  right 
than  any  other  person  to  cast  aspersions  up- 
on the  character  of  a  person  not  a  party  or 
participant  in  a  case  on  trial,  without  a 
right  in  the  latter  to  defend  himself.  (Mc- 
Clatchy  v.  Superior  Court,  119  Cal.  413.) 

6.  In  an  action  by  a  wife  for  maintenance, 
where  the  husband  had  been  represented  by 
other  attorneys  during  the  trial,  and  by  a 
different  attorney  in  taking  an  appeal  from 
a  decree  in  favor  of  the  plaintiff,  the  execu- 
tion of  an  order  allowing  alimony  and  coun- 
sel fees  to  the  plaintiff  pending,  the  appeal 
will  not  be  restrained  by  prohibition  on  ac- 
count of  disqualification  of  the  judge  making 
the  order,  merely  because  an  affidavit  pre- 
sented by  the  defendant  at  the  hearing  of 
the  motion  for  the  order  to  which  no  signa- 
ture of  attorneys  was  required,  was  signed 
additionally  both  by  the  attorney  who  signed 
the  notice  of  appeal,  and  also  by  a  firm  of 
attorneys,  one  of  whom  was  a  relative  of 
the  judge,  there  being  no  other  appearance 
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of  either  member  of  such  firm  at  the  hear- 
ing of  the  motion,  or  participation  by  either 
of  them  at  any  stage  of  the  action  or  pro- 
ceeding; and  snch  mere  signing  of  the  names 
of  such  attorneys  as  copartners  to  such  affi- 
davit did  not  constitute  an  actual  bona  fide 
apearance  of  them  as  attorneys  In  the  case; 
and  the  court  was  warranted  in  holding  that 
they  were  not  attorneys  for  the  defendant. 
(Benton  v.  Budd,  120  Gal.  329.) 

7.  The  interest  in  the  action  which  dis- 
qualifies a  judge  from  trying  the  case  is  a 
direct  and  immediate  interest  in  the  result 
of  the  action;  and  where  it  appears  that  he 
had  disposed  of  all  the  interest  he  ever  had 
in  the  property  Involved  in  the  action,  he  is 
not  disqualified  from  sitting  and  acting 
therein.  (Scadden  Flat  Gold  Min.  Go.  v. 
Scadden,  121  CaL  33.) 

8.  In  an  action  against  a  municipality  to 
set  aside  as  illegal  and  void  a  contract  be- 
tween the  city  and  a  water  company,  involv- 
ing the  expenditure  of  a  large  sum  of  money 
to  be  obtained  by  the  sale  of  the  bonds  of 
the  city,  which  were  to  be  paid,  both  as  to 
principal  and  interest,  by  means  of  a  special 
tax  levied  for  a  series  of  years  upon  the  prop- 
erty within  the  municipality,  and  to  enjoin 
the  issuance  and  sale  of  the  bonds  to  carry 
out  the  contract,  a  judge  of  the  superior 
court,  who  is  a  taxpayer  of  the  city,  is  "in- 
terested" in  the  litigation,  within  the  mean- 
ing of  section  170  of  the  Code  of  Civil  Pro- 
cedure, and  disqualified  from  sitting  or  act- 
ing therein.  (Meyer  v.  San  Diego,  121  Cal. 
102.) 

9.  A  judge  is  disqualified  in  any  litigation 
where  he  has  any  certain,  definable,  pecu- 
niary, or  proprietary  interest  or  relation 
which  will  be  directly  affected  by  the  judg- 
ment that  may  be  rendered.  (Meyer  v.  San 
Diego,  121  Cal.  102.) 

10.  In  an  action  involving  the  question  of 
the  validity  of  certain  bonds  issued  by  an 
irrigation  district  a  portion  of  which  is 
held  by  a  bank,  a  judge  of  the  superior 
court,  who  is  a  stockholder  in  the  bank,  is 
an  "interested"  party  within  the  meaning  of 
section  170  of  the  Code  of  Civil  Procedure, 
and  is  disqualified  from  sitting  or  acting  as 
such  therein,  irrespective  of  the  pecuniary 
value  of  his  interest;  and  the  fact  that  after 
he  has  heard  the  evidence,  and  before  the 
rendition  of  judgment,  he  disposes  of  his 
stock  in  the  bank,  does  not  remove  his  dis- 
qualification, so  as  to  qualify  him  to  render 
judgment    (Adams  v.  Minor,  121  Cal.  372.) 

11.  The  belief  of  the  trial  judge  that  he 
was  qualified  to  try  a  cause  pending  in  his 
court  cannot  affect  the  fact  of  his  disquali- 
fication.   (Adams  v.  Minor,  121  Cal.  372.) 

JUDGMENT-ROLL. 
See  Appeals,  VI,  1. 

Findings  made  on  default  are  not  part  of. 
See  Default,  6. 

Affidavit  and  order  for  publication  of  sum- 
mons are  part  of.    See  Summons,  16. 

The  statute  concerning  the  contents  of 
the  judgment-roll  does  not  require  the  proof 


of  service  of  amended  pleadings  to  appear 
therein.  (Riverside  Co.  v.  Stockman,  124 
Cal.  222.) 

Gf  another  county  as  evidence.    See  Evi- 
dence, II,  5. 


JUDGMENTS. 

See  Stare  Decisis. 

I.  Judicial  Decisions,  What  are;  Rendi- 
tion and  Entry  of;  Judgment-book 
as  Evidence  of  Matters  Decided. 

II.  What  Relief  may  be  Granted;  Judg- 
ment in  Favor  of  Coplalntlff. 

III.  Judgments  upon  the  Pleadings. 

IV.  Opinions. 

V.  Amendment  or  Modification  of;  Mis- 
takes in,  Correction  of. 
VI.  Construction  of;  Certainty  in;  Evi- 
dence to  Aid. 
VII.  Conclusiveness  of;  Herein  of  Judg- 
ments of  the  Supreme  Court  of  the 
United  States. 

VIII.  Lden  of. 
IX.  Recitals  in. 

X.  Validity  of. 

1.  Judgments     Without     Jurisdic- 

tion; on   Publication    of   Sum- 
mons. 

2.  Rule  that  Judgments  are  to  be 

Based  upon  and  Supported  by 
Pleadings. 

3.  Surprise  or  Mistake  of  Attorney. 

4.  Fraud  in;  Relief  In  Equity. 

5.  Presumptions  in  Favor  of. 

6.  Judgments     Entered      Without 

Authority. 

7.  Vacation  of. 

8.  Gther  Questions  Relating  to  Va- 

lidity. 
XI.  Actions  on.  Pleading  of. 
XII.  Assignment.   Satisfaction  or    Release 
of. 

In  criminal  prosecution.  See  Criminal 
Law,  IX,  10. 

In  particular  offenses.  See  Criminal  Law. 
XI. 

Default    See  Default. 

Justices.    See  Justices  of  the  Peace,  III. 

Dismissal.    See  Dismissal. 

Costs,  judgment  for.    See  Costs,  V. 

Executions.    See  Executions. 

Actions  against  assignee,  personal  judg- 
ments in.    See  Bankruptcy  and  Insolvency. 

VII,  6. 

Mandamus,  judgments  in.  See  Manda- 
mus, III,  3. 

Insolvency  proceedings,  effect  of  on.  See 
Bankruptcy  and  Insolvency,  IV. 

Reference  to  prior  decree  in  decree  of  dis- 
tribution.   See  Estates  of  Deceased  Persons. 

VIII,  3. 

Joint  judgment  for  costs,  when  proper. 
See  Costs,  7. 

Joint  judgment  for  damages  for  diversion 
of  water.    See  Watercourses,  69. 


JUDGMENTS,  I,  II. 
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Joint  judgment  against  cotrustees.  See 
Trusts  and  Trustees,  70. 

Several,  in  actions  against  stockholders. 
See  Corporations,  V,  5V  c. 

Judgment  establishes  facts  essential  to 
jurisdiction.    See  Ordinances,  2. 

Lien  of  attachment  whether  merged  in 
judgment.    See  Attachments,  23. 

Relation  of  judgment  of  dismissal.  See 
Dismissal,  14. 

Stipulation  by  party  consenting  to  decree, 
effect  of.    See  Attorney  and  Client,  11. 

Judgment  and  decree  foreclosing  mort- 
gage cannot  be  levied  on.  See  Executions, 
5. 

Bill  to  subject  equitable  assets  to  judg- 
ment   See  Equity,  7. 

Appointment  of  receiver  to  carry  into  ef- 
fect.   See  Receivers,  5    et  seq. 

'Unfiled  stipulation  that  plaintiff  may  en- 
ter judgment,  effect  of.  See  Stipulations,  3, 
5. 

Appealability  of  orders  relating  to.  See 
Appeals,  II,  6. 

Interlocutory  decrees,  appealability  of. 
See  Appeals,  II,  6. 

Appeal  from,  time  to  take.  See  Appeals, 
IV,  4. 

Sufficiency  of  evidence  to  support,  time  to 
appeal  to  present  question  of.  See  Appeals, 
IV,  5. 

Questions  relating  to,  how  presented  for 
review.    See  Appeals,  VII,  3. 

Not  reviewed  where  evidence  conflicting. 
See  Appeals,  XI,  12,  d. 

Appeal  from,  what  considered  on.  See 
Appeals,  XI,  3. 

Appeal,  judgment  on.    See  Appeals,  XII. 

Appeal,  effect  of  on  judgment  See  Ap- 
peals, VIII,  1. 


I.  Judicial  Decisions,  What  are;  Rendition 
and  Entry  of;  Judgment-book  as  Evi- 
dence of  Matters  Decided. 

Allowance  of  a  claim  against  an  estate  is 
not  a  judgment  See  Estates  of  Deceased 
Persons,  55. 

Final,  allowance  of  alimony  as.  See  Es- 
tates of  Deceased  Persons,  37. 

Allowance  of  claim,  effect  of  as  a  judg- 
ment   See  Estates  of  Deceased  Persons,  56. 

1.  Decisions,  to  be  judicial,  must  declare 
the  law,  and  define  the  rights  of  the  parties 
under  it.  The  decisions  of  political,  execu- 
tive, legislative  and  ministerial  boards, 
bodies,  and  officers,  in  the  exercise  of  their 
judgments  respecting  the  conduct  of  matters 
intrusted  to  them,  and  determining  the  ex- 
istence or  nonexistence  of  facts,  are  not 
judgments  pronounced  by  a  judicial  tri- 
bunal.    iFrasher  v.   Rader,  124  Cal.  132.) 

Rendition  of  without  trial,  new  trial  not 
proper  on.    See  New  Trial,  2. 

Rendition  of  judgment,  what  constitutes. 
See  Appeals,  S3,  66. 

Notice  of  decision.    See  New  Trial,  IV,  2. 

No  written  notice  of  decision  is  necessary 
where  party  had  actual  notice.  See  New 
Trial,  40. 
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Entry  of,  what  constitutes.  See  Appeals, 
55,  56. 

Entry  of  judgment  of  dismissal.  See  Dis- 
missal, II. 

Entry  of  adjudication  of  Insolvency.  See 
Bankruptcy  and  Insolvency,  II. 

Incomplete  or  Informal  entry  of  adjudica- 
tion of  insolvency,  effect  of.  See  Bank- 
ruptcy and  Insolvency,  9. 

Entry  of  judgment  of  dismissal  nunc  pro 
tunc.    See  Dismissal,  13. 

Stipulation  that  order  was  entered  at  date 
prior  to  its  actual  entry,  effect  of.  See  Ap- 
peals, 61. 

Fee  for  entry  of  justice's  judgment  in 
San  Francisco.    See  San  Francisco,  II. 

Notice  by  clerk  that  reporters'  fees  are  not 
paid  stays  entry  of  judgment  See  Costs, 
16. 

Order  staying  entry  of  judgment  does  not 
extend  time.    See  New  Trial,  43. 

2.  A  judgment  in  an  action  of  ejectment, 
entered  by  the  clerk  of  the  court,  without 
authority,  is  void,  and  can  create  no  estop- 
pel against  the  lessors  of  the  defendant 
though  they  were  notified  of  the  pendency 
of  the  action,  and  defended  it  through  the 
defendant  (Lacoste  v.  Eastland,  117  Cal. 
673.) 

3.  In  an  action  of  ejectment,  when  the 
plaintiff  claims  title  under  the  foreclosure 
of  a  mortgage  against  the  defendant,  and  a 
sheriff's  deed  under  the  order  of  sale  of  the 
mortgaged  premises,  and  it  appears  that  the 
judgment-roll  in  the  action  of  foreclosure 
was  lost,  the  judgment-book  is  competent 
evidence  of  what  matters  were  passed  upon 
and  determined  by  the  court,  and  the  recit- 
als in  the  judgment  showing  acquisition  of 
jurisdiction  over  the  defendants  are  at  least 
prima  facie  evidence  of  the  truth  of  the 
facts  recited,  and  of  the  validity  of  the 
judgment,  and  the  judgment-book  should 
be  admitted  as  part  of  plaintiff's  proofs,  to- 
gether with  the  sheriff's  certificate  of  sale, 
and  the  deed  founded  upon  it.  (Simmons  v. 
Threshour,  118  Cal.  100.) 

Loss  of  jurisdiction  after  entry  of  decree. 
See  post,  27   et  seq. 

Signature  of  judge  to  judgment,  effect  of. 
See  post,  30,  31. 

Adjudication  of  insolvency,  form  of.  See 
Bankruptcy  and  Insolvency,  II. 


II.  What  Relief  may  be  Granted,  Judgment 
in  Favor  of  Coplaintiff. 

Greater  relief  cannot  be  given  than  that 
sought.    See  Executions,  16;  Mortgages,  130. 

Plaintiff  cannot  recover  greater  sum  than 
averred,  although  a  greater  sum  is  alleged 
In  the  ad  damnum  clause.    See  Shipping,  9. 

Allowance  for  support  cannot  exceed 
amount  asked  for.  See  Husband  and  Wife, 
2. 

Relief  beyond  specific  allegations  when 
granted.    See  Acknowledgments,  9. 

General  prayer  cannot  give  power  to  grant 
relief  not  prayed.    See  Default,  4. 

Excessive,  judgment  when  is.  See  Ven- 
dor and  Vendee,  51. 
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Relief  granted  In  excess  of  complaint 
Bee  Default,  3  et  seq. 

Judgment  canceling  mortgage  is  in  ac- 
cordance with  allegations  of  complaint 
when.    See  Railroads,  17. 

4.  in  this  state,  a  litigant  is  entitled  to 
Stich  relief,  legal  or  equitable,  as  his  show- 
ing justifies;  and,  without  regard  to  any  dis- 
tinction between  the  powers  of  courts  of 
law  and  equity  as  to  the  setoff  of  judg- 
ments, in  every  case  the  suitor  has  the  right 
to  ask  for  the  setoff,  and  in  every  proper 
case,  as  of  right,  the  motion  should  be 
granted.    (Hasklns  v.  Jordan,  123  Cal.  157.) 

5.  There  can  be  no  recovery  beyond  the  al- 
legations of  the  complaint  without  an 
amendment;  and  where  an  amendment  was 
conditionally  granted,  and  the  condition  was 
not  accepted  by  the  plaintiff,  it  is  proper  to 
refuse  to  instruct  the  jury  in  such  a  manner 
as  to  permit  the  recovery  of  a  greater  sum 
than  that  averred  in  the  complaint  (Wise 
v.  Wakefield,  118  CaL  107.) 

6.  Relief  cannot  be  granted  against  a  de- 
faulting defendant  in  excess  of  that  de- 
manded in  the  complaint  (Longmaid  v. 
Coulter,  123  Cal.  208.) 

7.  Where  a  defendant  puts  in  no  pleading 
by  way  of  counterclaim  or  cross-complaint 
seeking  afllrmative  relief  against  the  plain- 
tiff, he  can  recover  no  judgment  awarding 
such  relief,  nor  can  such  judgment  be  sus- 
tained merely  by  an  admission  in  the  com- 
plaint of  the  liability  of  the  plaintiff  to  the 
defendant  as  a  guarantor.  (McDougald  v. 
Argonaut  etc.   Co.,   117  Cal.  87.) 

8.  Under  section  58  of  the  Code  of  Civil 
Procedure,  the  court,  where  there  is  an  an- 
swer, may  grant  any  relief  consistent  with 
the  case  made  by  the  complaint,  and  em- 
braced within  the  issue;  and  the  case  made 
by  the  complaint  herein,  as  well  as  the  issue 
l>etween  the  parties,  is  the  right  of  plaintiff 
to  have  the  defective  acknowledgment  cor- 
rected, and  the  relief  granted  was  consis- 
tent therewith;  and  though  the  failure  of  the 
complaint  to  allege  all  the  particulars  iu 
which  the  defect  consisted  might  have  been 
ground  for  refusing  to  admit  evidence  of  de- 
fects not  specifically  pleaded,  yet  the  parties 
might  conseut  to  have  such  defects  consid- 
ered by  the  court,  and  where  no  objection 
appears  to  have  been  made  to  full  proof 
thereof,  it  will  be  presumed  on  appeal,  upon 
the  judgment-roll  alone  in  support  of  the 
judgment  that  all  objections  to  evidence  in 
support  of  the  findings  were  waived.  (Pole- 
dori  v.  Newman,  116  Cal.  375.) 

9.  It  is  error  for  the  court  to  cancel  a  deed 
not  mentioned  in  the  complaint  or  to  cancel 
an  instrument  of  lease  made  to  one  who  is 
not  a  party  to  the  action.  (Murray  v.  Mur- 
ray, 115  Cal.  266.) 

10.  Upon  appeal,  where  the  findings  and 
judgment  appear  to  be.  broader  than  the 
facts  warrant,  and  they  apparently  cast  a 
cloud  on  rights  clearly  belonging  to  the  ap- 
pellant, the  judgment  must  be  reversed. 
(Mayberry  v.  Alhambra  Addition  Water  Co.. 
125  Cal.  444.) 

11.  In  case  of  a  judgment  rendered  upon 
an  answer  admitting  all  of  the  averments 


of  the  complaint  and  presenting  no  issue, 
whether  it  is  in  effect  the  same  as  a  judg- 
ment by  default  or  not,  the  relief  granted  to 
the  plaintiff  cannot  exceed  that  which  the 
law  awards  as  the  legal  conclusion  from  the 
facts  alleged,  or  be  inconsistent  with  the 
case  made  by  the  complaint  (Ellis  v.  Rade- 
macher,  125  Cal.  556.) 

12.  A  judgment  enjoining  the  use  of  a 
pipe  line  found  to  have  been  constructed  by 
the  defendant  without  right  along  the 
course  of  a  flume,  which  was  found  to  have 
been  abandoned  and  disused,  and  for  the 
most  part  destroyed,  in  so  far  as  it  permits 
the  defendant  to  reconstruct  and  maintain 
the  dam  and  flume,  and  adjudges  its  right  to 
do  so,  without  any  reference  in  the  plead- 
ings to  the  reconstruction  of  the  flume  in 
any  event,  is  outside  of  the  issues,  and  must 
be  reversed,  with  leave  to  both  parties  to 
amend  or  supplement  the  pleadings.  (Wood 
v.  Etiwanda  Water  Co.,  122  Cal.  152.) 

13.  Under  a  complaint  for  the  specific  per- 
formance of  a  contract  to  convey  a  half  in- 
terest in  a  mine  in  consideration  of  the 
building  of  a  mill  by  plaintiff,  and  to  work 
the  mine  upon  equal  shares,  alleging  inter- 
ference by  defendant  with  the  performance 
of  the  contract  by  plaintiff,  and  his  ejection 
of  plaintiff  from  the  mine,  a  judgment  di- 
recting specific  performance  by  the  defend- 
ant, and  not  by  the  plaintiff,  and  enjoining 
the  defendant  from  conveying  any  part  of 
the  mine  to  anyone  other  than  plaintiff,  and 
from  working  the  mine,  without  reference  to 
any*  performance  of  the  contract  by  the 
plaintiff,  is  improper,  and  grants  relief  in- 
consistent with  the  case  made  by  the  com- 
plaint   (Ellis  v.  Rademacher,  125  Cal.  556.) 

14.  A  judgment  in  favor  of  a  coplaintiff  is 
not  authorized  or  sustained  by  an  allegation 
that  plaintiffs  are  informed  and  believe  that 
such  coplaintiff  has  or  claims  to  have  some 
interest  in  the  mining  property.  (Ellis  v. 
Rademacher,  125  Cal.  556.) 

III.  Judgments  upon  the  Pleadings. 

When  improper.    See  Pledges,  26. 
When   properly  granted.    See    Bills   and 
Notes,  36. 

15.  A  plaintiff  is  not  entitled  to  a  judg- 
ment upon  the  pleadings,  if  the  answer 
pleads  the  statute  of  limitations,  and  an  es- 
toppel by  a  former  adjudication  of  this 
court  between  the  same  parties.  (Brind  v. 
Gregory,  122  Cal.  480.) 

16.  A  defendant  may  move  for  judgment 
upon  the  pleadings  when  the  complaint  fails 
to  state  a  cause  of  action;  but,  upon  such 
motion,  the  court  cannot  consider  any  mat- 
ter outside  of  the  complaint,  or  any  de- 
fense thereto  in  the  answer,  or  any  grounds 
of  special  demurrer  to  the  complaint  since 
the  motion  is  to  be  determined  upon  the 
same  principles  as  would  be  a  general  de- 
murrer to  the  complaint,  and  there  must  be 
an  entire  absence  of  some  fact  or  facts  con- 
stituting a  cause  of  action.  (Hibernia  Sav. 
etc.  Soc.  v.  Thornton,  117  Cal.  481.) 

17.  Where  two  sufficient  special  defenses 
to  an  action  upon  promissory  notes  which 
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should  have  been  separately  stated  are  im- 
properly commingled,  but  no  objection  is 
taken  on  that  ground  either  by  motion  to  re- 
quire them  to  be  separately  stated,  or  by 
demurrer  for  ambiguity  or  uncertainty,  a 
motion  for  judgment  upon  the  pleadings 
should  be  denied,  without  reference  to  the 
sufficiency  of  the  denials  of  the  answer,  and 
an  objection  to  evidence  upon  the  ground 
that  the  answer  does  not  state  facts  suffi- 
cient to  constitute  a  defense  is  properly  over- 
ruled. (Eppinger  v.  Kendrick,  114  Cal.  620.) 
.  18.  In  an  action  of  replevin  to  recover 
property  attached  by  the  sheriff  as  the  prop- 
erty of  another  person,  under  whom  plains- 
tiffs  claim  title,  a  motion  for  judgment  upon 
the  pleadings  for  want  of  a  sufficient  denial 
of  plaintiff's  title  in  the  original  answer  may 
be  obviated  by  the  allowance  of  an  amend- 
ment to  the  answer  in  the  discretion  of  the 
court,  so  as  to  make  an  unobjectionable  de- 
nial thereof;  and  upon  appeal,  it  is  not  nec- 
essary to  determine  whether  the  original  an- 
swer sufficiently  denied  plaintiff's  owner- 
ship or  right  to  the  possession  of  the  prop- 
erty at  the  time  of  the  commencement  of  the 
action,  if  the  denial  in  the  amended  answer 
is  clearly  sufficient.  (Matteucci  v.  Whelan, 
123  Cal.  312.) 

IV.  Opinions. 

19.  General  expressions  employed  In  the 
decision  of  a  particular  case  are  to  be  taken 
as  pertinent  to  the  facts  then  before  the 
court  and  the  questlops  there  involved,  and 
not  as  applicable  to  and  determinative  of  a 
question  not  then  in  contemplation.  (Grant 
v.  Murphy,  116  Cal.  427.) 


V.  Amendment    or    Modification    of:    Mis- 
takes in,  Correction  of. 

Modification  of.    See  Appeals,  XII,  5. 

Judgment  covering  matters  not  litigated 
will  be  modified.    See  Appeals,  406. 

Judgment  in  excess  of  pleadings,  modifi- 
cation on  appeal.    See  Appeals,  405. 

Disregard  of  stipulation  in  drawing  judg- 
ment, modification.    See  Appeals,  407. 

Decree  for  support,  modification  of.  See 
Husband  and  Wife,  3  et  seq. 

Modifying  judgment  to  conform  to  plead- 
ings.   See  Mortgages,  126. 

Change  of  judgment  when  conclusions  of 
law  are  erroneous.    See  Findings,  28. 

Judicial  decision,  effect  of  where  mistake 
of  law.    See  Mistake,  6. 

Mistake,  relief  against  judgment  for,  when 
not  barred  by  laches.    See  Partition,  9. 

Party  consenting  to  decree  cannot  com- 
plain of  error.    See  Trusts  and  Trustees,  18. 

Erroneous  decrees  may  be  color  of  title. 
See  Adverse  Possession,  4,  5. 

20.  A  motion  to  amend  a  judgment,  where 
the  record  does  not  disclose  the  error,  must 
be  made  upon  notice  within  six  months,  ex- 
cept in  cases  where  personal  service  of 
summons  has  not  been  had,  in  which  cases 
the  court  may  grant  relief  within  one  year 
after  the  entry  of  the  judgment.  (Sea  mm  an 
v.  Bonslett,  118  Cal.  93.) 


21.  Clerical  misprisions  in  a  judgment 
may  be  corrected  at  any  time  by  an  order 
of  the  court,  so  as  to  make  it  conform  to  the 
actual  decision  of  the  court;  but  judicial  er- 
rors in  rendering  the  judgment  cannot  be 
corrected  by  amendment  of  the  Judgment. 
An  omission  in  the  findings  may  be  cor- 
rected prior  to  the  entry  of  judgment  by  ad- 
ditional findings;  but  after  the  entry  of 
judgment,  a  judicial  error  can  only  be  rem- 
edied by  motion  for  new  trial  or  on  ap- 
peal.   (O'Brien  v.  O'Brien,  124  Cal.  422.) 

22.  Although  a  court  may  at  any  time, 
with  or  without  notice,  amend  a  judgment, 
where  the  record  discloses  that  the  judg- 
ment of  the  court  was  not  correctly  given, 
or  where  clerical  misprisions  have  occurred, 
of  which  the  record  affords  the  evidence, 
yet,  when  an  inspection  of  the  record  does 
not  show  the  error,  and  resort  must  be  had 
to  evidence  aliunde,  notice  must  be  given  of 
a  motion  to  amend  the  judgment  to  the  par- 
ties affected  thereby;  and  where  an  amend- 
ment is  made  to  a  judgment  in  matter  of  sub- 
stance, whereby  it  is  made  to  grant  relief 
different  from  that  granted  when  It  was  ren- 
dered, it  is  absolutely  void  as  against  a 
party  having  no  notice  of  the  application  to 
amend  it.  (Scamman  v.  Bonslett,  118  Cal. 
93.) 

23.  Amendments  of  judgments  can  only 
be  allowed  for  the  purpose  of  making  the 
record  conform  to  the  truth,  and  not  for  the 
purpose  of  revising  and  changing  the  judg- 
ment; and  where  the  proposed  addition  is  a 
mere  afterthought,  and  formed  no  part  of 
the  judgment  as  originally  intended  and  pro- 
nounced, it  cannot  be  brought  in  by  way  of 
amendment;  and,  in  the  absence  of  express 
statutory  authority  so  to  do,  no  court  can 
amend  its  judgments  so  as  to  include  in 
them  provisions  which  it  could  not  have  in- 
serted at  the  date  of  the  original  entry  of 
the  judgment.  (Scamman  v.  Bonslett,  118 
Cal.  93.) 

24.  A  decree  signed  by  the  judge,  and  ex- 
pressly purporting  to  order  a  sale  only  for 
interest  then  due,  cannot  be  amended,  more 
than  one  year  after  the  decree,  by  insert- 
ing a  direction  providing  for  a  sale  for  the 
remainder  of  the  principal  and  interest 
thereafter  to  become  due  upon  the  note  se- 
cured by  the  mortgage,  there  being  no  inad- 
vertence or  misprision  of  the  clerk  in  failure 
to  enter  the  judgment  intended  by  the 
court,  and  any  judicial  error  committed  in 
rendering  the  judgment  could  be  remedied 
only  by  appeal,  or  motion  for  a  new  trial. 
(Byrne  v.  Hoag,  116  Cal.  1.) 

25.  Where  the  pleadings  and  the  judgment, 
taken  together,  show  clearly  who  was  in- 
tended to  be  bound  by  the  judgment,  a  mis- 
nomer of  one  of  the  defendants  in  the  body 
of  the  judgment,  by  transposition  of  the  in- 
itial letters  of  his  first  and  middle  name,  is 
manifestly  a  clerical  misprision,  which  may 
be  corrected  at  any  time  on  motion  in  the 
superior  court,  and  it  is  not  ground  for  re- 
versal of  the  judgment.  (Chicago  Clock  Co. 
v.  Tobin,  123  Cal.  377.) 

26.  Where  there  is  an  error  in  the  caption 
of  the  complaint  and  of  the  judgment  in  de- 
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scribing  the  plaintiffs  both  as  heirs  and  ad- 
ministrators, but  the  body  of  the  complaint 
shows  that  plaintiffs  sue  in  their  representa- 
tive capacity,  and  that  the  estate  is  not  dis- 
tributed, which  facts  are  admitted  by  the 
answer,  an  error  in  rendering  judgment  for 
the  plaintiffs  individually,  instead  of  in  their 
representative  capacity,  is  a  mere  clerical 
error,  apparent  upon  the  face  of  the  record, 
which  might  be  corrected  at  any  time. 
(Bemmerly  v.  Woodward,  124  Col.  568.) 

27.  Where  the  question  of  alimony  was  in 
issue  in  a  divorce  suit,  and  no  finding  was 
made  thereupon,  and  no  alimony  was  award- 
ed in  the  order  of  judgment,  or  in  the  entry 
thereof,  the  error  is  judicial,  and  after  the 
entry  of  judgment  the  court  loses  jurisdic- 
tion to  amend  it  so  as  to  reserve  the  ques- 
tion of  alimony  or  to  award  alimony  upon 
motion.    (O'Brien  v.  O'Brien,  124  Cal.  422.) 

28.  The  court  having  lost  jurisdiction  of 
the  subject  matter,  as  well  as  of  the  parties, 
the  appearance  of  the  defendant  in  the  sub- 
sequent matter  of  a  motion  for  permanent 
alimony  did  hot  have  the  effect  to  reopen 
the  judgment,  or  authorize  its  amendment 
by  motion.  (O'Brien  v.  O'Brien,  124  Cal. 
422.) 

29.  The  pendency  of  the  action  by  virtue 
of  section  1049  of  the  Code  of  Civil  Pro- 
cedure, until  the  time  for  appeal  has  passed, 
does  not  have  the  effect  to  authorize  the  su- 
perior court  to  amend  or  alter  its  judgment 
after  it  has  been  finally  entered  in  that 
court     (O'Brien  v.  O'Brien,  124  Cal.  422.) 

30.  The  fact  that  at  the  time  of  originally 
announcing  decision  in  the  divorce  case  the 
question  of  alimony  was  reserved  cannot  au- 
thorize an  amendment  of  the  final  judgment, 
where  it  appears  that  the  original  decision 
was  wholly  insufficient  to  support  a  judg- 
ment, and  the  court,  at  a  subsequent  date, 
rendered  another  decision  and  made  its  find- 
ings of  fact  and  order  for  judgment,  without 
passing  upon  the  issue  of  alimony,  or  award- 
ing alimony  in  the  findings  or  in  the  decree 
ordered  or  entered.  The  signature  of  the 
judge  appended  both  to  the  later  findings 
and  to  the  decree,  though  not  essential 
thereto,  would  indicate  them  to  be  the  last 
expression  of  his  intention,  and  it  cannot  be 
presumed  that  the  judgment  was  entered 
pursuant  to  the  prior  decision.  (O'Brien  v. 
O'Brien.  124  Cal.  422.) 

31.  The  signature  of  the  judge  to  the  judg- 
ment does  not  establish  that  the  error  in  the 
judgment  is  not  a  clerical  error.  (Bemmerly 
v.  Woodward,  124  Cal.  568.) 

VI.  Construction  of;  Certainty  in;  Evidence 

to  Aid. 

Construction  of  decision.  See  ante,  IV; 
Appeals,  XII,  1. 

Consent  to,  court  cannot  go  outside  record 
to  determine.    See  Appeals,  254. 

Entire,  judgment  when  is.  See  Eminent 
Domain,  6. 

32.  A  direction  in  a  judgment  to  the  effect 
that  after  the  confirmation  of  a  sale  the  re- 
ceiver should  forthwith  execute  a  deed  will 
not  be  assumed  to  import  that  he  shall  exe- 


cute it  before  he  is  authorised  by  law  so  to 
do;  and  such  direction  in  the  judgment  is 
not  available  to  the  judgment  debtor  upon 
appeal  for  the  purpose  of  impairing  the  suffi- 
ciency of  the  judgment  directing  the  sale. 
(Woodbury  v.  Nevada  Southern  By.  Co.,  120 
Cal.  464.) 

33.  Where  a  sheriff  and  the  assignee  of 
insolvent  debtors  are  sued  for  the  conversion 
of  personal  property  both  in  their  official  ca- 
pacity and  as  individual  defendants,  a  judg- 
ment against  the  former  by  name,  followed 
by  the  descriptive  words,  "sheriff  of  the  city 
and  county  of  San  Francisco,"  is  against 
him  as  an  individual,  notwithstanding  the 
descriptive  words,  and  where  the  judgment 
is  against  the  other  defendant  "as  assignee 
in  insolvency"  of  the  insolvent,  it  is  not 
against  the  estate  of  the  insolvent,  nor  is 
it  for  him  to  complain  that  the  judgment  is 
against  him  in  his  representative  capacity, 
and  the  question  whether  he  shall  be  reim- 
bursed from  the  estate  of  the  insolvent,  if 
he  satisfies  the  judgment  out  of  his  own 
property,  is  to  be  determined  by  the  court  in 
which  he  was  appointed  assignee.  (Rutan 
v.  Wolters,  116  Cal.  403.) 

34.  Where  a  divorce  is  granted  to  the  hus- 
band for  adultery  of  the  wife,  and  an  award 
is  made  to  the  husband  of  community  prop- 
erty standing  in  the  name  of  the  wife,  to  be 
and  remain  his  separate  property,  he  in  turn 
being  required  to  pay  five  hundred  dollars  to 
the  wife,  upon  the  execution  of  a  quitclaim 
deed  by  her,  but  to  be  relieved  from  pay- 
ment of  that  sum  if  such  deed  was  not  exe- 
cuted, his  title  to  the  property  does  not  de- 
pend upon  the  execution  of  the  deed,  or  the 
payment  of  the  money,  it  not  being  made  a 
Hen  upon  the  property,  but  being  in  the 
nature  of  a  money  demand  to  be  enforced 
by  appropriate  process,  upon  condition  that 
the  deed  is  executed,  and  the  husband  is  en- 
titled to  a  writ  of  assistance  in  the  action 
for  divorce,  which  is  in  the  nature  of  a  suit 
in  equity,  to  place  him  in  possession  of  the 
property  awarded  to  him  by  the  decree  as 
against  the  wife.  (Kirsch  v.  Kirsch.  113 
Cal.  56.) 

35.  A  decree  enforcing  a  contract  should 
be  definite  as  to  the  things  to  be  performed 
by  each  of  the  parties,  and  as  to  the  acts 
enjoined;  and  a  decree  enjoining  a  defend- 
ant from  doing  any  act  whatever  which  will 
in  any  way  interfere  with  the  rights  of  the 
plaintiff  under  an  exhibit  of  the  contract  at- 
tached to  the  complaint,  is  too  uncertain 
and  indefinite  to  be  enforced.  (Ellis  v. 
Rademacher,  125  Cal.  556.) 

36.  In  order  to  the  operation  of  the  former 
judgment  as  an  estoppel,  it  must  appear 
either  upon  the  face  of  the  record  or  be 
shown  by  extrinsic  evidence  that  the  precise 
question  involved  was  raised  and  deter- 
mined in  the  former  action;  and  where  there 
is  uncertainty  in  the  record  of  the  former 
action  of  ejectment,  extrinsic  evidence  is  ad- 
missible to  show  that  the  boundary  lines  in- 
volved in  the  present  action  were  in  fact 
fixed  and  determined  in  the  former  action. 
(Graves  v.  Hebbron,  125  Cal.  400.)    • 
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VII.  Conclusiveness    of;    Herein    of    Judg- 

ments of  the  Supreme  Court  of  the 
United  States. 

Unnecessary  party,  effect  of  judgment  on. 
See  Partnership,  37. 

Precise  question  must  be  raised  to  be  an 
estoppel.    See  ante,  36. 

Conclusiveness  of  recitals  In  decree.  See 
post,  52. 

Judgment  entered  without  authority  by 
clerk  is  no  estoppel.    See  ante,  2. 

Accounting,  conclusiveness  of  judgment 
in.    See  Trusts  and  Trustees,  61. 

Account,  conclusiveness  of  order  settling. 
See  Trusts  and  Trustees,  63. 

Admission  of  prior  judgment,  what  opens 
up.    See  Partnership,  34. 

Assessment,  conclusiveness  of  judgment 
enforcing,  as  to  those  not  parties.  See 
Mortgages,  54. 

Cannot  be  collaterally  attacked  because 
record  does  not  show  plaintiff's  corporate 
capacity.    See  Justices  of  the  Peace,  6. 

Consent  decrees,  city  not  estopped  by. 
See  Statute  of  Limitations,  6. 

Decree  in  rem,  conclusiveness  of.  See  Ex- 
ecutors and  Administrators,  9. 

Disbarment  of  attorney,  judgment  not 
necessarily  conclusive.  See  Attorney  and 
Client,  31. 

Dismissal,  judgment  of,  as  res  ad  judicata. 
See  Dismissal,  V. 

Dismissal,  effect  and  conclusiveness  of 
judgment  of.    See  Dismissal,  V. 

Distribution,  conclusiveness  of  decree  of. 
See  Estates  of  Deceased  Persons,  VIII,  5. 

Ecclesiastical  courts,  conclusiveness  of  de- 
crees of.    See  Religious  Societies,  3. 

Extraterritorial  effect  of  discharge  in  in- 
solvency.   See  Bankruptcy  and  Insolvency, 

VIII,  1. 

Family  allowance,  adjudication  on,  cannot 
be  collaterally  attacked.  See  Estates  of  De- 
ceased Persons,  19. 

Divorce  suit,  judgment  in,  as  a  bar.  See 
Marriage  and  Divorce,  II,  3,  e. 

Election  contest,  judgment  in,  declaring 
party  ineligible  is  inadmissible  in  quo  war- 
ranto, when.    See  Offices  and  Officers,  29. 

Executor,  judgment  against,  binds  heirs. 
See  Estates  of  Deceased  Persons,  67. 

Foreclosing  street  assessment  cannot  be 
collaterally  attacked.    See  Streets,  128. 

Former  judgment  as  evidence.  See  Exec- 
utors and  Administrators,  57-59. 

Guardian,  order  appointing,  cannot  be  col- 
laterally attacked.    See  Partnership,  28. 

Heirship,  judgment  in  action  to  determine, 
conclusiveness  of.  See  Estates  of  Deceased 
Persons,  105,  106,  109. 

Distribution,  decrees  of  cannot  be  col- 
laterally attacked.  See  Estates  of  De- 
ceased Persons,  VIII,  4. 

Inferior  tribunal,  decision  of,  conclusive- 
ness of.    See  Irrigation  Districts,  11. 

Insane  person,  judgment  against,  cannot 
be  collaterally  attacked.    See  Insanity,  29. 

Irregular  motion  is  not  res  judicata.  See 
New  Trial,  81. 


Irrigation  districts,  conclusiveness  of 
judgment  confirming.  See  Irrigation  Dis- 
tricts, IV. 

Judgment,  to  be  estoppel,  must  determine 
rights  definitely.    See  Watercourses,  73. 

Judicial  notice  that  judgment  of  supreme 
court  of  United  States  binding.  See  Judicial 
Notice,  9. 

Landoffice,  conclusiveness  of  decisions  of. 
See  Public  Lands,  19,  20,  22,  23. 

Landoffice,  decisions  of  as  to  character  of 
land,  conclusiveness  of.  See  Public  Lands, 
1,2. 

Law  of  the  case.    See  Law  of  the  Case. 

Mandamus,  judgment  in  prior  action  as 
bar  to.    See  Mandamus,  II. 

Manager,  judgment  In  unauthorized  action 
by,  when  not  a  bar.    See  Corporations,  92. 

Matters  not  actually  litigated  not  con- 
cluded by  decree.  See  Landlord  and  Ten- 
ant, 59. 

Mortgage,  decree  foreclosing,  cannot  be 
collaterally  attacked.  See  Executors  and 
Administrators,  VI,  9. 

Mexican  land  commissioners,  decree  of, 
cannot  be  collaterally  assailed,  however  er- 
roneous.   See  Mexican  Lands,  8. 

Mortgagee  merely  representing  mortgagor 
as  agent  is  not  bound  by  judgment  in  eject- 
ment   See  Mortgages,  131. 

Notice,  collateral  attack  on  judgment  for 
want  of  sufficient.  See  Guardian  and  Ward, 
3. 

Order  of  sale  cannot  be  collaterally  at- 
tacked. See  Estates  of  Deceased  Persons, 
89. 

Ownership  of  vessel,  adjudication  as  to, 
not  conclusive  as  to  one  not  appearing. 
See  Admiralty. 

Partition,  decree  of,  conclusiveness  of. 
See  Partition,  II. 

Party,  judgment  is  not  evidence  as  against 
one  not  a.    See  Mortgages,  132. 

Party,  judgment  is  not  an  estoppel  as 
against  one  who  was  not  a.  See  Trusts  and 
Trustees,  81. 

Prior  judgment  admissible  when.  See 
Partnership,  34. 

Purchaser  cannot  collaterally  attack  sale 
because  petition  Insufficient  See  Estates 
of  Deceased  Persons,  87. 

Quieting  title,  conclusiveness  of.  See 
Quieting  Title,  1,  10. 

Redemptloner,  prior,  may  attack  judgment 
as  fraudulent  and  without  jurisdiction.  See 
Executions,  27. 

Sister  state,  judgment  of.  -See  Foreign 
Law. 

Venue,  doctrine  of  res  judicata  does  not 
apply  to  application  for  change  of.  See 
Venue,  19. 

Will,  decree  construing,  cannot  be  collat- 
erally assailed.    See  Vendor  and  Vendee,  6. 

37.  Where  a  court  has  jurisdiction,  it  has 
a  right  to  decide  every  question  which  oc- 
curs in  the  cause,  and,  whether  its  decision 
be  correct  or  otherwise,  its  judgment,  till 
reversed,  is  regarded  as  binding  on  every 
other  court.  (Hibernia  Sav.  etc.  Soc.  v. 
Lewis,  117  Cal.  577.) 

38.  A  former  adjudication  against  the  en- 
forcement of  a  contract  by  the  uncle  to  will 
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property  to  the  niece,  is  not  a  bar  to  the  en- 
forcement of  the  executed  gift  of  the  land 
made  to  her  by  the  uncle  in  his  lifetime. 
(Owens  v.  McNally,  124  Cal.  29.) 

39.  Where  proceedings  for  the  forfeiture 
of  property  are  in  rem,  all  the  world  are 
deemed  to  be  parties  thereto,  and  are  con- 
cluded by  the  judgment  of  forfeiture;  and 
such  judgment  is  conclusive  evidence 
against  the  former  owner  of  the  property, 
for  whose  violation  of  the  revenue  laws  the 
forfeiture  was  adjudged,  although  he  was 
not  served  with  process,  and  was  absent 
from  the  state  when  the  property  was 
seised  and  the  judgment  was  rendered,  and 
though  the  judgment  against  the  property 
was  rendered  by  default  and  without  proof; 
and  such  forfeiture  must  be  deemed  to  have 
attached  at  the  time  of  the  commission  of 
the  offense,  and  to  have  divested  the  title  of 
the  owner  as  of  that  date,  as  against  his 
subsequent  vendees.  (Kriess  v.  Faron,  118 
Gal.  142.) 

40.  A  judgment  or  decree  necessarily  af- 
firming the  existence  of  any  fact  is  conclu- 
sive upon  the  parties  or  their  privies  when- 
ever the  existence  of  that  fact  is  again  in 
issue  between  them,  not  only  when  the  sub- 
ject matter  is  the  same,  but  when  the  point 
comes  incidentally  in  question  in  relation  to 
a  different  matter,  in  the  same  or  any  other 
court,  except  on  appeal,  or  other  proceeding 
provided  for  its  revision.  (Reed  v.  Gross, 
116  Cal.  473.) 

41.  An  action  brought  before  the  maturity 
of  the  obligation  to  pay  money  upon  which 
the  action  is  based,  is  no  bar  to  any  subse- 
quent action  or  proceeding  by  the  plaintiff; 
and  his  rights  cannot  be  prejudiced  by  a 
general  judgment  for  the  defendant  in  such 
action.    (Hardin  v.  Dickey,  123  Cal.  513.) 

42.  A  prior  action  of  ejectment  brought 
by  a  landlord  against  a  tenant  whose  right 
of  possession  had  not  terminated,  and  who 
was  not  then  a  trespasser,  does  not  preclude 
the  landlord  from  maintaining  a  subsequent 
action  for  an  unlawful  detainer.  (Agar  v. 
Winslow,  123  Cal.  587.) 

43.  Where  additional  evidence  of  fraud 
might  have  been  introduced  under  amended 
pleadings  in  the  former  action,  or  presented 
as  ground  for  new  trial  therein,  based  upon 
newly  discovered  evidence,  the  whole  ques- 
tion of  fraud  must  be  deemed  to  have  been 
litigated  and  determined  in  the  former  ac- 
tion, and  the  additional  evidence  cannot  be 
urged  as  new  ground  of  defense  in  the  sec- 
ond action.    (Reed  v.  Cross,  116  Cal.  473.) 

44.  In  an  action  to  recover  money  paid  by 
plaintiff  for  the  benefit  of  defendant,  in  sat- 
isfaction of  a  note  secured  by  mortgage 
given  upon  a  joint  purchase  of  land  by 
plaintiff  and  defendant,  where  it  appears 
that  plaintiff's  right  to  recover  contribution 
from  the  defendant  for  other  payments 
made  upon  the  same  mortgage  had  been  es- 
tablished by  a  judgment  rendered  in  his 
favor  upon  a  counterclaim  in  a  former 
action,  and  that  in  the  same  action,  a 
charge  of  fraud  in  the  purchase,  and  in  the 
execution  of  the  mortgage,  was  put  in  issue, 


and  found  against  the  party  pleading  it,  the 
judgment  In  the  former  action  is  conclusive 
of  plaintiff's  right  to  recover  in  the  second 
action,  and  against  the  defense  of  fraud  in 
the  same  respects  Interposed  in  the  second 
action.    (Reed  v.  Cross,  116  Cal.  473.) 

45.  A  judgment  for  costs  in  the  action  of 
ejectment  in  favor  of  the  wife  against  the 
husband,  upon  the  sustaining  of  a  general 
and  special  demurrer  interposed  by  her  to 
his  cross-complaint,  it  not  appearing  that 
the  merits  of  the  action  were  involved  In  the 
order  sustaining  the  demurrer,  cannot  be 
said  to  constitute  any  bar  or  estoppel  in  her 
favor  as  against  the  husband's  title  to  the 
property  awarded  to  him  in  the  divorce  suit, 
but  the  rights  of  the  parties  must  be  deter- 
mined by  the  judgment  in  the  divorce  action, 
if  no  new  and  independent  rights  have  been 
acquired  subsequent  to  its  date.  (Kirsch  v. 
Kirsch,  113  Cal.  56.) 

46.  A  decision  of  the  supreme  court  of  the 
United  States  upon  a  constitutional  question 
upon  which  that  court  has  right  of  review 
over  a  state  court,  is  conclusive  upon  the 
latter,  and  its  declaration  of  the  law  is  as 
binding  upon  the  state  court  as  a  mandate 
of  the  constitution.  (Foley  v.  Foley,  120 
Cal.  33.) 

Supreme  court  of  United  States,  judicial 
notice  as  to.    See  Judicial  Notice,  9. 

VIII.  Lien  of. 

Presentation  and  allowance  of  judgment 
effect  on  lien.  See  Estates  of  Deceased 
Persons,  V,  2. 

Lien  of  attachment  superior  to  that  of 
judgment,  when.    See  Attachments,  24. 

Finding  that  judgment  is  not  a  lien  is 
finding  of  ultimate  fact  and  not  conclusion 
of  law,  when.    See  Quieting  Title,  12. 

47.  A  judgment  duly  docketed  against  a 
debtor  who  has  made  a  fraudulent  convey- 
ance, prior  to  its  rendition,  becomes  a  lien 
on  the  real  estate  so  fraudulently  conveyed. 
(First  National  Bank  of  Los  Angeles  v.  Max- 
well, 123  Cal.  360.) 

48.  A  docketed  judgment  is  not  neces- 
sarily a  lien,  and  is  not  a  lien  upon  a  home- 
stead which  is  exempt  from  execution;  nor  is 
it  necessary  for  the  court  to  state  such  ex- 
emption as  a  reason  for  finding  that  it  was 
not  a  lien  against  a  married  woman  who  is 
plaintiff  in  an  action  to  quiet  title  against 
the  claim  of  lien,  where  the  ultimate  facts 
set  forth  in  the  pleadings  are  found  by  the 
court.    (Dam  v.  Zink,  112  Cal.  91.) 

49.  The  lien  of  a  judgment  docketed 
against  the  judgment  debtor  during  his  life- 
time is  not  released  or  affected  by  his  death 
pending  the  time  limited  by  the  statute  for 
the  continuance  of  such  lien.  (Morton  v. 
Adams,  124  Cal.  229.) 

IX.  Recitals  in. 

Recitals  In  judgment  are  prima  facie  evi- 
dence.   See  ante,  3. 

Recital  in  of  due  service  of  notice  is  suf- 
ficient as  against  collateral  attack.  See 
Executors  and  Administrators,  66. 
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50.  A  Judgment  inconsistent  with  che 
facts  it  recites  to  have  been  proved  on  the 
trial  will  be  reversed.  (Thomson  v.  Thom- 
son, 121  Oal.  11.) 

51.  A  recital  in  the  judgment  as  to  due 
service  of  the  summons  may  apply  as  well 
to  service  by  publication  as  to  personal 
service,  and  must  be  presumed  to  refer  to 
such  service  as  the  record  affirmatively  dis- 
closes; and  where  an  inspection  of  the  judg- 
ment-roll shows  that  the  summons  was 
served  upon  nonresidents  of  the  state  by 
publication,  a  personal  judgment  against 
them  appears  to  be  void  upon  its  face. 
(Latta  v.  Tutton,  122  Cal.  279.) 

52.  Where  a  decree  rendered  upon  the 
foreclosure  of  a  mortgage  recites  due  service 
of  summons  and  a  copy  of  the.  complaint 
upon  defendants  named  therein,  including 
the  mortgagor,  and  there  is  nothing  in  the 
judgment-roll  to  contradict  or  Impeach  the 
recitals  contained  in  the  decree,  the  facts 
recited  must  be  deemed  to  be  true;  and  a 
tenant  in  possession  under  the  mortgagor, 
who  moves  to  vacate  the  decree  for  want  of 
jurisdiction  over  the  premises,  or  over  the 
person  of  the  mortgagor,  is  concluded  by  the 
recitals  of  the  decree,  which  import  abso- 
lute verity.    (Butler  v.  Soule,  124  Cal.  69.) 


X.  Validity  of. 

1.  Judgments  Without  Jurisdiction;  on  Pub- 
lication of  Summons. 

Power  of  court  where  parties  domiciled 
within  state  are  absent  and  summons  served 
by  publication.  See  Marriage  and  Divorce, 
30. 

Where  summons  served  by  publication 
against  nonresident  defendants.  See  Juris- 
diction, 7,  8. 

Affidavit  of  service  of  summons,  when  in- 
sufficient to  support.    See  Default,  2. 

Decree  upon  publication  of  summons  is 
without  jurisdiction,  when.  See  Parent  and 
Child,  1. 

Judgment  where  there  was  a  false  return 
of  summons,  setting  aside.    See  post,  76,  77. 

Where  summons  served  on  nonresidents  by 
publication,  a  personal  judgment  is  void. 
See  ante,  51. 

53.  A  personal  judgment  for  the  deficiency 
rendered  in  an  action  to  foreclose  a  mortgage 
against  defendants  who  reside  out  of  the 
state,  and  upon  whom  service  of  the  sum- 
mons has  been  made  by  publication,  is  void, 
and  no  valid  sale  can  be  made  under  an  exe- 
cution issued  thereon.  (Latta  v.  Tutton,  122 
Cal.  279.) 

54.  A  motion  will  lie  to  set  aside  a  judg- 
ment rendered  without  jurisdiction  of  the 
person  of  the  defendant;  and  section  473  of 
the  Code  of  Civil  Procedure  has  no  applica- 
tion to  such  motion;  nor  is  the  defendant  re- 
quired, upon  such  an  application,  to  submit 
himself  to  the  jurisdiction  or  to  show  a 
meritorious  defense.  (De  La  Montanya  v. 
De  La  Montanya,  112  Cal.  101.) 


2.  Rule   that  Judgments  are   to  be   Based 
upon  and  Supported  by  Pleadings. 

Judgments  in  excess  of  or  not  authorized 
by  the  pleadings.    See  ante,  II. 

55.  Where  any  material  issue  is  raised  by 
the  pleadings,  a  verdict  in  favor  of  the  de- 
fendant must  support  a  judgment  in  his 
favor,  and,  if  the  complaint  is  wholly  bad, 
such  judgment  should  be  affirmed  upon  ap- 
peal.   (Orton  v.  Brown,  117  Cal.  501.) 

56.  Where  an  action  was  brought  by  the 
administratrix  of  a  deceased  wife  against 
the  husband,  to  enforce  a  trust  against  the 
husband  as  alleged  agent  and  trustee  of  the 
wife  in  the  purchase  and  improvement  of 
lands  and  the  purchase  of  personal  property 
with  her  separate  property,  and  the  court 
found  that  the  husband  was  not  the  agent 
or  trustee  of  the  wife  in  respect  of  any 
property,  but  rendered  personal  judgment 
against  him  for  the  amount  of  money  re- 
ceived by  him  from  his  wife's  separate 
property,  such  judgment  is  upon  a  cause  of 
action  not  pleaded  or  warranted  by  the  com- 
plaint; and  a  motion  for  a  nonsuit  should 
have  been  granted  for  failure  of  proof  of  the 
cause  of  action  alleged,  nor  is  such  motion 
waived  by  the  subsequent  introduction  of 
evidence  by  the  defendant,  which  does  not 
change  the  status  of  the  case,  or  supply  any 
defect  in  the  plaintiff's  case  as  pointed  out 
on  the  motion  for' nonsuit.  (Elmore  v.  El- 
more, 114  Cal.  516.) 

3.  Surprise  or  Mistake  of  Attorney. 

57.  The  vacation  of  a  judgment  taken  by 
the  plaintiff  at  a  trial  had  in  the  absence  of 
the  defendant,  whose  attorneys  were  Igno- 
rant that  the  cause  had  been  regularly  set 
for  trial,  is  in  the  discretion  of  the  court, 
and  its  refusal  to  vacate  the  judgment  upon 
the  prompt  motion  of  the  defendant,  as  soon 
as  its  rendition  was  discovered,  is  not  a 
plain  abuse  of  discretion.  (Yancey  v.  Na- 
tional Ben.  Assn.,  122  Cal.  676.) 

58.  An  attorney  is  presumed  to  know  the 
rules  of  the  court  in  which  he  appears,  and 
his  want  of  such  knowledge  does  not  author- 
ize relief  from  a  judgment  rendered  in  his 
absence  on  the  ground  of  surprise.  (Brooks 
v.  Johnson,  122  Cal.  569.) 

59.  Unless  it  is  made  to  appear  that  a  dif- 
ferent result  might  have  been  reached,  a 
court  is  not  authorized  to  set  aside  its  deci- 
sion on  the  ground  merely  of  the  surprise  or 
failure  of  an  attorney  to  be  present  at  the 
trial.    (Brooks  v.  Johnson,  122  Cal.  509.) 


4.  Fraud  in;  Relief  in  Equity. 

60.  Under  section  473  of  the  Code  of  Civil 
Procedure,  a  judgment  regular  on  its  face, 
against  a  defendant  who  had  been  person- 
ally served  with  the  summons  and  the  orig- 
inal complaint,  and  entered  upon  his  de- 
fault in  not  answering  an  amended  com- 
plaint which  had  been  properly  served  upon 
his  attorney  of  record,  cannot  be  set  aside 
on  motion,  on   the   ground   of   the   alleged 
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fraud  of  the  attorney  for  the  plaintiff  in 
not  serving  the  amended  complaint  person- 
ally on  the  defendant,  in  pursuance  of  a 
verbal  agreement  to  that  effect,  after  the 
expiration  of  six  months  from  the  entry  of 
the  judgment.  (Young  v.  Pink,  119  Gal. 
107.) 

61.  A  judgment  or  decree  of  a  court  of 
competent  jurisdiction  can  be  set  aside  in 
an  independent  equitable  proceeding  for 
fraud,  only  where  the  fraud  alleged  was  ex- 
trinsic or  collateral  to  the  matter  tried  and 
determined  by,  the  court  (Hanley  v.  Han- 
ley,  114  cai.  eeo.) 

62.  A  complaint  in  an  action  brought  more 
than  six  months  after  the  entry  of  judg- 
ment in  a  former  action,  to  enjoin  its  en- 
forcement, as  having  been  procured  by 
fraud  in  violation  of  a  stipulation  for  judg- 
ment pursuant  to  the  prayer  of  the  com- 
plaint in  the  former  action,  and  to  secure  the 
modification  of  such  judgment  so  as  to  con- 
form to  the  stipulation,  is  to  be  construed 
most  strongly  against  the  pleader,  and  does 
not  state  a  sufficient  case  of  fraud  in  the 
procurement  of  the  judgment,  where  it 
merely  alleges  in  general  terms  that  the  at- 
torney for  the  plaintiff  in  the  former  action, 
"for  the  purpose  of  cheating  and  defraud- 
ing" the  defendants  therein,  who  are  plain- 
tiffs in  the  new  action,  presented  to  the 
judge  a  decree  prepared  by  said  attorney, 
which  he  represented  to  be  in  accordance 
with  the  stipulation,  whereby  the  plaintiff 
in  the  former  action  obtained  relief  not  war- 
ranted by  the  complaint  nor  by  the  stipula- 
tion, and  that  the  judge  relied  upon  such 
representation  and  signed  the  decree,  but 
does  not  allege  specific  facts  to  point  the 
general  assertions  of  fraud,  nor  that  the 
representation  of  the  attorney  to  the  judge 
was  made  with  intent  to  deceive,  nor  that 
the  attorney  then  did  not  know  or  believe 
it  to  be  true,  and  shows  that  the  decree  re- 
cited the  substantial  part  of  the  stipulation 
on  file,  and  that  the  judge  had  the  same 
means  of  knowing  the  truth  of  the  represen- 
tation as  the  attorney,  and  does  not  negative 
the  presumption  that  the  judge  read  over  and 
examined  the  stipulation  before  signing  the 
decree,  nor  show  that  knowledge  of  the  de- 
cree was  intentionally  concealed  from  the 
defendants  in  the  former  action,  whose  duty 
it  was  to  keep  track  of  the  case;  nor  that 
such  knowledge  was  prevented  by  any  act 
of  the  plaintiff  in  that  action,  but  states 
facts  showing  complainants1  actual  knowl- 
edge of  the  decree  within  six  months  from 
Its  date.  (Heller  v.  Dyervllle  Mfg.  Co.,  116 
Cal.  127.) 

63.  General  averments  of  a  fraudulent 
purpose  in  the  procurement  of  a  decree, 
standing  alone,  and  unaccompanied  by  facts 
which  in  themselves  disclose  fraud,  are  in- 
sufficient to  give  the  transaction  even  a 
colorable  aspect  of  fraud;  but  such  general 
averments  are  to  be  regarded  as  merely  the 
conclusions  of  the  pleader,  embracing  no  is- 
suable character,  and  are  not  admitted  by 
demurrer.  (Heller  v.  Dyervllle  Mfg.  Co., 
116  Cal.  127.) 

64.  In  the  absence  of  an  averment  to  the 


contrary,  it  will  be  presumed  that  a  repre- 
sentation made  by  an  attorney  to  a  judge  in 
the  procurement  of  a  decree  was  without 
deceit,  and  with  a  belief  in  its  truth;  and 
fraud  cannot  be  predicated  of  a  statement 
or  representation  made  without  knowledge 
of  Its  falsity,  or  an  intent  to  deceive  there- 
by, however  implicitly  It  may  have  been 
acted  upon.  (Heller  v.  Dyervllle  Mfg.  Co., 
116  Cal.  127.) 

66.  A  complaint  in  equity  to  enjoin  the 
enforcement  of  a  judgment,  which  avers 
that  the  plaintiff  had  no  notice  of  the  judg- 
ment until  subsequent  to  the  date  of  its  en- 
try, upon  a  proper  construction  of  the  plead- 
ing, shows  such  knowledge  as  early  as  the 
following  day;  and  where  it  states  that 
about  three  months  after  the  entry  of  the 
decree  the*  complainants  were  served  with 
an  order  to  show  cause  why  they  should  not 
be  held  guilty  of  violating  the  decree,  it  suf- 
ficiently shows  actual  knowledge  of  the  de- 
cree within  the  six  months  allowed  for  a 
motion  to  modify  or  vacate  the  decree. 
(Heller  v.  Dyervllle  Mfg.  Co.,  116  Cal.  127.) 

66.  Where  such  complaint  shows  on  its 
face  that  the  plaintiffs  had  a  plain,  speedy, 
and  adequate  remedy  by  motion  to  modify 
or  vacate  the  judgment  within  six  months, 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure, a  resort  to  a  court  of  equity  will  not 
be  permitted;  and  the  fact  that  under  a  mis- 
apprehension of  their  rights  they  failed  to 
take  advantage  of  the  remedy  until  too  late 
affords  no  ground  for  equitable  relief.  (Hel- 
ler v.  Dyervllle  Mfg.  Co.,  116  Cal  127.) 

Fraud  in  judgment  and  setting  aside  of. 
See  Mortgages,  .XVIII,  9. 

Relief  in  equity  against  Judgments  for 
mistake.    Bee  Public  Lands,  20. 

Relief  in  equity  after  six  months  for  mis- 
take.   See  Homesteads,  27. 

Equity  may  correct  mistake  in  decree  in 
partition.    See  Partition,  8  et  seq. 

5.  Presumptions  in  Favor  of. 

Presumptions  In  favor  of  former  judg- 
ment See  Executors  and  Administrators, 
59;  Probate  Courts,  2;  Receivers,  11. 

Presumption  In  favor  of  validity  of  on  col- 
lateral attack.    See  Receivers,  3. 

Presumption,  what  indulged  in  favor  of 
decree.  See  Executors  and  Administrators, 
47. 

Presumption  in  support  of  decree  that  an 
order  of  sale  was  subscribed.  See  Mort- 
gages, 153. 

Presumptions  on  appeal  in  favor  of.  See 
Appeals,  XI,  14. 

Recital  as  to  due  service  of  summons,  pre- 
sumptions as  to.    See  ante,  51. 

67.  The  presumption  which  the  law  Im- 
plies in  support  of  the  judgments  of  courts 
of  general  jurisdiction  only  arises  where  the 
record  Is  silent,  and  cannot  apply  where  It  is 
not  silent    (Latta  v.  Tutton,  122  Cal.  279.) 

6.  Judgment  Entered  Without  Authority. 

Judgment  entered  by  clerk  without  au- 
thority is  void.    See  ante,  2. 
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7.  Vacation  of. 

Conclusiveness  of  recitals  on  motion  to 
vacate.    See  ante,  52. 

Vacation  of  judgment  taken  by  surprise. 
See  ante,  57. 

Setting  aside  Judgment  for  fraud.  See 
ante,  X,  4. 

Motion  to  vacate  judgment  unsupported 
by  findings  and  appeal  are  cumulative  reme- 
dies.   See  Appeals,  30. 

It  is  not  proper  practice  to  move  for  new 
trial  of  motion  to  vacate  a  judgment.  See 
Appeals,  39. 

Vacation  of  judgment  for  nonpayment  of 
costs  Is  without  jurisdiction.    See  Costs,  14. 

Vacation  of  judgment  where  answer  in- 
advertently stricken  out  and  defendant  does 
not  appear.    See  Mortgages,  133. 

Relief  against  or  setting  aside  judgment 
•f  dismissal.    See  Dismissal,  IV. 

Motion  in  arrest  of.  See  Criminal  Law, 
201. 

Order  refusing  to  vacate,  time  to  appeal 
from.    See  Appeals,  IV,  4. 

Order  setting  aside  review  of  on  appeal. 
See  Appeals,  XI,  10,  c. 

Premature,  presumption  of  vacation  of. 
See  Appeals,  XI,  14,  f. 

68.  A  notice  of  motion  to  vacate  a  judg- 
ment, which  is  not  void  upon  its  face,  nor 
shown  to  be  fraudulent,  served  and  filed 
after  the  lapse  of  six  months  from  the  en- 
try of  the  judgment,  is  barred  by  lapse  of 
time.     (Butler  v.  Soule,  124  Cal.  00.) 

00.  A  junior  mortgagee  whose  mortgage 
has  been  foreclosed  by  the  second  judgment, 
is  unaffected  by  the  motion  to  vacate  the 
Judgment,  if  not  brought  in  on  the  motion 
as  a  party  thereto.  (Butler  y.  Soule,  124 
Cal.  60.) 

70.  The  plaintiff  in  an  Independent  action 
to  vacate  a  judgment  rendered  in  another 
action  cannot  avail  himself  of  any  grounds 
which  were  available  to  him  in  the  original 
action,  and  which  he  has  sought  to  have  re- 
viewed by  motion  for  a  new  trial  therein, 
and  might  have  had  reviewed  upon  appeal. 
(Johnson  v.  Reed,  125  Cal.  74.) 

71.  In  an  action  Involving  the  title  to  real 
property,  where  the  defendants  had  trans- 
ferred all  their  interest  in  the  property  in- 
volved In  the  controversy,  and  subsequently 
entered  into  a  fraudulent  stipulation  with 
the  plaintiff  for  the  entry  of  a  judgment  In 
his  favor,  the  successor  in  Interest  of  the  de- 
fendants, as  the  real  party  In  interest,  may 
move  the  court,  upon  a  proper  showing,  to 
set  aside  and  vacate  such  judgment,  and  the 
<H>urt  should  promptly  grant  the  motion  to 
set  aside  the  judgment  entered  upon  the 
stipulation  of  the  nominal  defendants. 
(Crescent  Canal  Co.  v.  Montgomery,  124  Cal. 
134.) 

72.  Such  motion  is  not  based  upon  section 
473  of  the  Code  of  Civil  Procedure,  to  set 
aside  a  default  obtained  "through  his  mis- 
take, inadvertence,  surprise,  or  excusable 
aeglect";  but  is  to  set  aside  a  judgment  en- 
tered upon  a  fraudulent  stipulation,  and  is 
based  upon  the  rights  of  a  party  succeeding 
to  the  interests  of  a  litigant  pending  the 


litigation,  under  section  385  of  the  Code  of 
Civil  Procedure.  (Crescent  Canal  Co.  v. 
Montgomery,  124  Cal.  134.) 

73.  Where  the  condition  of  the  record  is 
such  that  title  court  below  must  have  con- 
sidered that  the  moving  party  had  a  meri- 
torious defense  to  the  action,  the  motion  to 
vacate  the  judgment  should  not  be  denied 
for  want  of  the  flliner  of  an  affidavit  of 
merits  under  section  473  of  the  Code  of 
Civil  Procedure,  upon  which  section  the  mo- 
tion was  not  based.  (Crescent  Canal  Co.  v. 
Montgomery,  124  Cal.  134.) 

74.  One  who  has  only  acquired  a  part  of 
the  former  interest  of  the  defendant  in  the 
premises  has  the  same  rights  under  section 
385  of  the  Code  of  Civil  Procedure  as  one 
who  has  acquired  the  entire  interest,  and  is 
entitled  to  set  aside  a  judgment  entered  by 
stipulation  of  the  defendants  in  fraud  of  his 
rights.  (Crescent  Canal  Co.  y.  Montgomery, 
124  Cal.  134.) 

75.  The  fact  that  a  motion  was  made  to 
vacate  a  second  judgment  does  not  entitle 
it  to  be  entertained,  where  the  second  judg- 
ment is  not  void  upon  its  face,  and  no  fraud 
or  imposition  is  shown  in  procuring  Its  en- 
try; and  where  the  record  shows  that  the 
first  judgment  was  vacated  for  inadvert- 
ence, and  that  the  time  for  appeal  from  the 
order  vacating  it  had  expired,  without  any 
appeal  therefrom  or  modification  thereof,  it 
will  be  presumed,  upon  the  collateral  attack 
thereon  made  upon  the  motion  to  vacate  the 
second  judgment,  that  the  order  vacating 
the  first  judgment  was  properly  made,  and 
that  circumstances  arose  which  justified  it, 
and  that  the  court  had  jurisdiction  to  enter 
the  second  Judgment  (Butler  v.  Soule,  124 
Cal.  00.) 

76.  The  defendant  in  an  action  to  fore- 
close a  mortgage,  who  was  not  served  with 
summons,  and  against  whom  a  false  return 
of  service  thereof  was  made,  has  an  abso- 
lute right,  upon  application  within  six 
months  after  entry  of  the  judgment  of  fore- 
closure, and  upon  proof  of  the  facts,  to  have 
the  judgment  vacated  for  want  of  jurisdic- 
tion, and  the  service  of  the  summons 
quashed.  The  court  has  no  power  to  Impose 
costs  as  a  condition  to  the  vacation  of  the 
judgment,  as  the  application  is  not  made 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure, but  is  for  the  setting  aside  of  a  judg- 
ment which  is  void  for  want  of  jurisdiction. 
(Waller  v.  Weston,  125  Cal.  201.) 

77.  Actual  knowledge  by  the  defendant  of 
the  suit  against  him  is  immaterial,  and  can- 
not be  the  equivalent  of  legal  service  of  the 
summons  upon  him,  or  require  him  .to  ap- 
pear in  the  action,  or  warrant  the  court  in 
entering  judgment  against  him  for  failure 
to  appear.    (Waller  v.  Weston,  125  Cal.  201.) 

8.  Other  Questions  Relating  to  Validity. 

Jurisdiction  confers  power  to  decide 
wrong  as  well  as  right.  See  Estates  of  De- 
ceased Persons,   141.  * 

Void  judgment  is  not  constructive  notice. 
See  Public  Lands,  10. 
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Rendered  between  claimants  of  preferred 
claims  against  estate  is  void.  See  Estates 
of  Deceased  Persons,  39. 

Validity  of  judgment  rendered  after  refus- 
al to  change  venue.    See  Venue,  25. 

Validity  of  decrees  of  distribution.  See 
Estates  of  Deceased  Persons,  VIII,  5. 


XI.  Actions  on;  Pleading  of. 

"Proceeding  upon  the  judgment,"  what 
is.    See  Appeals,  197. 

Action  on  justice's  judgment  by  default, 
burden  of  proof  in.  See  Justices  of  the 
Peace,  8. 

Action  on,  when  barred.  See  Statute  of 
Limitations,  12. 

Action  upon  unexecuted  decree  foreclos- 
ing a  mortgage.    See  Mortgages,  134,  135. 

7&  Section  456  of  the  Code  of  Civil  Pro- 
cedure, relating  to  the  manner  of  pleading 
judgments,  Is  not  applicable  to  causes  liti- 
gated and  decided  in  courts  of  general  juris- 
diction; and  the  judgment  rendered  in  the 
attachment  suit  in  the  superior  court  need 
not  be  pleaded  in  the  manner  indicated  by 
that  section.  (Clark  v.  Nordholt,  121  Cal. 
26.) 

79.  Section  456  of  the  Code  of  Civil  Pro- 
cedure relating  to  the  pleading  of  judg- 
ments, refers  to  that  class  of  judgments 
which,  prior  to  its  enactment,  were  required 
to  be  pleaded  by  setting  out  the  jurisdic- 
tional facts,  and  not  to  judgments  of  courts 
of  superior  or  general  jurisdiction  that  are 
presumed  to  act  by  right  and  within  the  au- 
thority conferred  upon  them  by  law;  and  a 
complaint  alleging  the  reversal  of  a  judg- 
ment by  the  supreme  court  upon  appeal,  of 
which  it  had  appellate  jurisdiction,  need  not 
show  that  it  had  such  jurisdiction,  nor  aver 
anything  whatever  to  show  Its  jurisdiction. 
(Ashton  v.  Heydenfeldt,  124  Cal.  14.) 


XII.  Assignment,  Satisfaction  or  Release  of. 

80.  An  unsatisfied  judgment  Is  a  thing  in 
action  within  the  meaning  of  section  368  of 
the  Code  of  Civil  Procedure,  which  provides 
that  "in  case  of  an  assignment  of  a  thing  in 
action,  the  action  is  without  prejudice  to 
any  setoff  or  other  defense  existing  at  the 
time  of  or  before  notice  to  him  of  the  assign- 
ment." The  assignee  of  such  a  judgment 
takes  it  cum  onere,  subject  to  all  right  of 
setoff  affecting  it  which  the  judgment  debtor 
had  or  might  acquire  before  notice  to  him  of 
the  assignment.  (Haskins  v.  Jordan,  123 
Cal.  157.) 

81.  A  defendant  who  had  acquired  an  ex- 
isting judgment  in  favor  of  a  third  person 
against  the  plaintiff  prior  to  the  rendition  of 
the  plaintiffs  judgment  against  him,  and 
who  had  given  notice  of  a  motion  to  offset 
it  against  plaintiff's  judgment,  prior  to  no- 
tice of  the  assignment  thereof  to  the  plain- 
tiff's attorney,  is  entitled  to  the  setoff. 
(Haskins  v.  Jordan,  123  Cal.  157.) 

Satisfaction  of  judgment,  dismissal  of  ap- 
peal.   See  Appeals,  IX,  2. 


Payment  into  court  pending  appeal  is  not 
a  satisfaction.    See  Actions,  2. 

Satisfaction  pending  appeal,  effect  on 
right  of  appeal.    See  Appeals,  42. 

There  can  be  but  one  satisfaction  of  judg- 
ment.   See  Bankruptcy  and  Insolvency,  63. 

Joint  judgment  for  damages,  release  of 
part  of  defendants,  effect  of.    See  Release. 

Setoff  of  judgments,  power  of  court.  See 
Setoff. 

Setoff  of  judgment  pending  appeal.  See 
Appeals,  VIII,  5. 

JUDICIAL  ACTS. 

See  Certiorari. 

Not  reviewed  by  mandamus.  See  Man- 
damns,  1. 

Determination  of  secretary  of  interior, 
when  a  judicial  act.    See  Railroads,  7. 

Determination  of  what  institutions  are 
orphan  asylums  is  judicial  function.  See 
Wills,  57. 

Hearing  to  consider  objections  to  street 
improvement  is  not.    See  Streets,  22. 

Action  of  supervisors  in  granting  fran- 
chise is  not    See  Certiorari,  6. 

Taking  of  acknowledgment  by  notary  is 
not  a  judicial  act.     See  Acknowledgments,  1. 


JUDICIAL  NOTICE. 

Authority  of  attorney  general,  judicial 
notice  of.    See  Attorney  General,  3. 

Oakland,  grant  to,  judicial  notice  of.  See 
Oakland. 

Order  of  revocation  of  withdrawal  by  sec- 
retary of  interior,  judicial  notice  of.  See 
Railroads,  10. 

That  a  designated  county  is  within  the 
state.    See  Criminal  Law,  38. 

Time  of  approval  of  act.    See  Statutes.  3. 

1.  Courts  will  take  judicial  notice  of  the 
true  significance  of  all  English  words  and 
phrases,  and  that  such  expressions  as 
shafts,  tunnels,  levels,  chutes,  stopes,  uprises, 
cross-cuts,  inclines,  etc.,  when  applied  to 
mines,  signify  instrumentalities,  through 
which  the  mines  are  opened  developed,  pros- 
pected, and  worked;  and  he  who  engages  in 
the  construction  of  any  of  them,  is  engaged 
in  mining  equally  with  one  who  extracts  the 
gravel  or  ore  from  the  mine.  (Hines  v.  Mil- 
ler, 122  Cal.  517.) 

2.  The  court  will  take  judicial  notice  that 
the  attorney  for  the  plaintiff,  whose  name  is 
signed  to  the  complaint  for  the  foreclosure 
of  the  mortgage,  is  an  attorney  of  the  court. 
(Avery  v.  Maude,  112  Cal.  565.) 

3.  Where  the  evidence  shows  that  the  of- 
fense was  committed  in  the  town  where  the 
trial  was  held,  the  court  will  take  judicial 
notice  that  it  is  the  county  seat,  and  is  sit- 
uated within  the  county,  and  the  venue  of 
the  offense  is  sufficiently  proved.  (People  v. 
Faust,  113  Cal.  172.) 

4.  When  the  petitioner  states  the  resi- 
dence of  the  creditors  of  the  insolvent  as 
being  at  Eureka  and  at  San  Francisco,  ju- 
dicial notice  will  be  taken  that  both  of  said 
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places  are  incorporated  cities  in  the  state  of 
California.    (Matter  of  Chope,  112  Oal.  630.) 

5.  The  courts  are  bound  to  take  judicial 
notice  of  the  fact  that  no  city  was  ever  or- 
ganized under  the  code.  (Los  Angeles  v. 
Teed,  112  Cai.  319.) 

6.  The  court  will  take  judicial  notice  that 
the  Truckee  river,  though  a  non-navigable 
stream,  has  its  source  in  Lake  Tahoe.  a 
large,  navigable  body  of  water  lying  partly 
in  this  state,  and  that  it  empties  into  Pyra- 
mid Lake,  in  the  state  of  Nevada,  which  is 
also  navigable;  and  that  the  river  has  from 
time  immemorial  afforded  a  natural  and  free 
passageway  for  the  passage  of  fish  habiting 
those  lakes.  (People  v.  Truckee  Lumber 
Co.,  116  Cal.  397.) 

7.  The  court  will  take  judicial  notice  of 
the  time  when  the  moon  arose  on  a  particu- 
lar night,  and  it  may  inform  itself  from  any 
source  of  Information;  and  it  is  not  compe- 
tent to  assail  the  correctness  of  an  instruc- 
tion to  the  jury  upon  that  subject  by  affi- 
davits contradictory  of  the  correctness  of 
the  statement  of  the  court;  and,  in  the  ab- 
sence of  manifest  error,  the  fact  as  stated 
by  the  trial  court  will  be  presumed  correct 
on  appeal,  and  appellant  must  show  affirma- 
tively that  the  court  erred  in  its  statement. 
(People  v.  Mayes,  113  Cal.  61&) 

8.  This  court  will  take  judicial  knowledge 
that  the  judge  who  pronounced  the  original 
judgment  had  ceased  to  be  a  judge  when  the 
order  was  made.  (People  v.  Ebanks,  120 
Cal.  628.) 

9.  All  other  courts  are  bound  to  take  judi- 
cial notice  of  the  decisions  of  the  supreme 
court  of  the  United  States,  and  that  it  is  the 
ultimate  tribunal  for  interpreting  and  deter- 
mining the  effect  of  an  act  of  Congress,  and 
that  its  decision  thereupon  is  binding  upon 
all  other  courts.  (Southern  Pac.  R.  R.  Co.  v. 
Painter,  113  Cal.  247.) 

10.  Where  a  proceeding  is  instituted  in  a 
municipal  court,  for  the  express  purpose  of 
enforcing  a  municipal  ordinance,  which  is 
the  peculiar  law  of  that  forum,  it  is  bound 
to  take  judicial  notice  of  the  ordinance;  and 
the  rule  that  municipal  ordinances  are  to  be 
regarded  as  private  statutes,  which  must  be 
specially  pleaded  in  the  superior  courts,  by 
reference  to  the  title  and  date  of  passage,  be- 
fore the  superior  court  can  take  judicial  no- 
tice thereof,  does  not  apply  in  the  municipal 
court;  but  that  court  holds  the  same  relation 
to  municipal  ordinances  that  the  superior 
court  holds  to  the  acts  of  the  legislature; 
and  it  is  sufficient  to  plead  in  the  municipal 
court  that  the  offense  charged  "is  contrary 
to  the  form  of  the  ordinance  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of 
California."    (Ex  parte  Davis,  115  Cal.  445.) 

11.  The  court  will  take  judicial  notice  that 
there  can  be  no  employment  by  the  state 
without  authorization  by  the  law-making 
power;  and  as  it  is  further  chargeable  with 
knowledge  of  all  the  public  and  private  acts 
of  the  legislative,  executive  and  judicial  de- 
partments of  the  state,  a  complaint  alleging 
employment  by  the  state  must  be  regarded 


as  presenting  to  the  court  whatever  of  au- 
thority there  may  exist  in  the  law  for  his 
employment  to  the  same  extent  as  if  such 
authority  were  expressly  alleged.  (Mullan 
v.  State,  114  Cal.  578.) 

12.  The  court  takes  judicial  notice  of  the 
date  of  the  commencement  of  an  action,  and 
such  date,  if  material,  need  not  be  either 
averred  or  proved.  (Altoona  Q.  Min.  Co.  v. 
Integral  Q.  Min.  Co.,  114  Cal.  100.) 

13.  The  court  can  take  judicial  knowledge 
of  the  financial  history  of  irrigation  district 
bonds.    (Hughson  v.  Crane,  115  Cal.  404.) 

14.  The  court  cannot  take  judicial  notice 
that  less  population  at  a  former  time  used 
less  water  than  a  greater  population  at  a 
later  time,  but  the  question  is  one  of  fact,  to 
be  determined  by  proof.  (San  Luis  Water 
Co.  v.  Estrada,  117  Cal.  168.) 

15.  The  inaccuracy  of  the  early  surveys 
in  this  and  other  states  is  a  matter  of  com- 
mon knowledge,  of  which  the  courts  may 
take  judicial  notice.  (Hellman  v.  Los  An- 
geles, 125  Cal.  383.) 

JUDICIAL  SALES. 

Execution  sales.    See  Executions,  III. 

Leasehold  interest  need  not  be  sold  before 
land,  when.    See  Mechanics'  Liens,  77. 

Court  may  appoint  commissioner  to  sell 
property.    See  Liens,  3. 

Appointment  of  receivers.  See  Receivers, 
4   et  seq. 

Authority  to  appoint  receiver.  See  Re- 
ceivers, 12. 

JURISDICTION. 

See  Habeas  Corpus. 

I.  Power  of  Legislature;  Construction  of 

Constitution. 
II.  Amount  in  Controversy. 

III.  Persons  or  Property  out  of  State,  Juris- 

diction over. 

IV.  Conflicting   or   Concurrent   Jurisdiction 

between  State  and  Federal  Courts. 
V.  Of  Superior  Court. 
VI.  Submission  to  Jurisdiction. 

Actions  within  jurisdiction  not  restrained. 
See  Prohibition,  1. 

Alleging  jurisdiction  in  indictment  for 
perjury.    See  Criminal  Law,  570,  571. 

Authority  of  attorney  general  to  sue  Is  a 
jurisdictional  question.  See  Attorney  Gen- 
eral, 3. 

Cannot  be  divested  by  Improvident  order. 
See  Appeals.  429. 

Conferring  of  original  jurisdiction  on  su- 
preme court  does  not  make  it  exclusive. 
See  Consuls,  2. 

Dead  bodies,  jurisdiction  of  courts  over. 
See  Burial,  5. 

Default,  jurisdiction  to  enter.  See  De- 
fault, I. 

Dismissal  of  appeal  for  want  of  jurisdic- 
tion.   See  Appeals,  IX,  1. 

Dismissal  of  suit  in  federal  court  for  want 
of  jurisdiction  is  not  res  adjudicata.  See 
Dismissal,  24. 
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JURISDICTION,  I,  II,  III. 


Disqualification  of  judge,  effect  on  juris- 
diction where  case  not  removed.    See  Venue, 

13. 

Eminent  domain,  jurisdiction  over  pro- 
ceedings.   See  Eminent  Domain,  15. 

Error  in  exercise  of  does  not  avoid  pro- 
ceedings.   See  Municipal  Corporations,  7. 

Federal  question,  validity  of  proceeding 
by  information  is.    See  Criminal  Law,  26. 

Fraudulent  act  does  not  divest  jurisdiction 
when.    See  Appeals,  XII,  10. 

Judgments  without.    See  Judgments,  X,  1. 

Judgment  establishes  facts  essential  to. 
See  Ordinances,  2. 

Jurisdictional,  what  act  is  not.  See 
Streets,  83. 

Justices.    See  Justices  of  the  Peace,  I. 

Justice,  jurisdiction  of,  over  violations  of 
fish  and  game  law.  See  Criminal  Law,  XI, 
15. 

Loss  of,  after  amendment  of  decree.  See 
Judgments,  27  et  seq. 

Motion  to  vacate  judgment  because  court 
has  no  jurisdiction.    See  Default,  12. 

Presumption  in  favor  of  jurisdiction  of 
municipal  court    See  Ordinances,  14. 

Presumption  that  court  acted  within  its 
jurisdiction.    See  Appeals,  119. 

Removal  of  causes.  See  Removal  of 
Causes. 

Removal  of  cause  from  justice's  to  super- 
ior court.    See  Justices  of  the  Peace,  I. 

Supreme  court,  jurisdiction  of.  See  Ap- 
peals, I. 

Supreme  court  of  United  States,  jurisdic- 
tion over  consuls  Is  not  exclusive.  See  Con- 
suls, 2. 

I.  Power   of    Legislature,    Construction   of 

Constitution. 

1.  The  constitutional  grant  to  the  superior 
court  of  jurisdiction  in  all  cases  in  equity 
was  not  intended  as  a  limitation  upon  the 
power  of  the  legislature  to  regulate  the 
rights  of  persons;  and  the  legislature  may 
either  create  new  rights,  under  which  new 
cases  in  equity  may  arise,  without  enlarging 
the  jurisdiction  of  courts  of  equity,  or  may 
cause  some  rights  to  cease  to  exist,  so  that 
certain  cases  which  courts  of  equity  once 
entertained  can  no  longer  arise  without 
diminishing  the  jurisdiction  of  the  superior 
court  in  all  cases  In  equity.  (Spreckels  v. 
Hawaiian  Com.  etc.  Co.,  117  Gal.  377.) 

II.  Amount  in  Controversy. 

2.  The  prayer  of  a  complaint  Is  not  con- 
clusive of  the  jurisdiction  of  the  superior 
court  if  the  record  shows  on  its  face  that 
the  dispute  concerning  an  amount  within 
the  competence  of  that  court  to  consider  is 
feigned  and  not  real.  (Lehnhardt  v.  Jen- 
nings, 119  Cat.  192.) 

3.  In  an  action  to  recover  the  value  of 
services,  the  jurisdiction  of  the  superior 
court  is  determined  by  the  claim  made  in  the 
complaint,  where  there  Is  no  evidence  of  bad 
faith,  for  the  fraudulent  purpose  of  giving 
jurisdiction:  and  when  the  claim  made  in 
the  complaint  was  sufficient  to  give  juris- 


diction to  the  superior  court,  an  admitted 
deduction  made  by  plaintiff's  counsel  when 
the  case  was  called  for  trial,  on  account  of 
discovered  errors  in  the  account,  reducing 
the  plaintiffs  claim  below  three  hundred 
dollars,  though  such  admission  was  binding 
upon  the  plaintiff,  could  not  affect  the  juris- 
diction of  the  court  to  try  the  case;  and  it 
was  error  in  the  court  to  dismiss  the  case, 
upon  such  admission  for  want  of  jurisdic- 
tion.   (Rodley  v.  Curry,  120  Cal.  541.) 

4.  An  action  against  a  county  for  a  sum 
less  than  three  hundred  dollars,  claimed  as 
compensation  for  services  rendered  by  the 
plaintiff  as  a  member  of  the  county  board  of 
education,  is  not  in  the  nature  of  a  suit  in 
equity,  and  is  not  within  the  jurisdiction  of 
the  superior  court;  and  a  demurrer  to  the 
complaint  in  such  action,  for  want  of  juris- 
diction is  properly  sustained.  (Wright  v. 
Del  Norte  County,  115  CaL  464.) 

5.  Section  6  of  article  IV  of  the  constitu- 
tion, limiting  the  jurisdiction  of  the  superior 
court  to  "cases  in  which  the  demand,  exclu- 
sive of  interest,  amounts  to  three  hundred 
dollars,"  excludes  all  compound,  as  well  as 
simple  interest  from  the  demand.  (Chris- 
tian v.  Superior  Court  of  San  Diego  Co.,  122 
Cal.  117.) 

6.  A  stipulation  in  a  note,  the  original 
principal  of  which  is  less  than  three  hundred 
dollars,  that  unpaid  Interest  is  "to  become 
part  of  the  principal  and  to  bear  like  inter- 
est until  paid,"  will  not  permit  the  addition 
of  unpaid  interest  to  the  principal  to  con- 
fer jurisdiction  upon  the  superior  court;  and 
a  judgment  rendered  therein  upon  such  note 
is  void,  and  will  be  annulled  upon  writ  of 
review.  (Christian  v.  Superior  Court  of 
San  Diego  Co.,  122  Cal.  117.) 


III.  Persons  or  Property  Out  of  State,  Juris- 
diction Over. 

7.  When  summons  is  served  by  publica- 
tion against  nonresident  defendants,  the 
judgment  cannot  properly  Impose  any  per- 
sonal obligation;  and,  in  such  case,  the  court 
has  no  power,  in  an  action  for  maintenance 
against  a  husband  who  Is  out  of  the  state, 
to  require  the  absent  husband  to  execute  a 
bond  in  favor  of  the  plaintiff,  conditioned 
for  the  payment  of  the  alimony  allowed  her, 
but  the  power  of  the  court  to  secure  the 
award  is  limited  to  the  property  within  Its 
control.    (Murray  v.  Murray,  115  Cal.  206.) 

8.  By  the  appointment  of  a  receiver  to  take 
charge  of  property  specifically  described  In 
the  complaint,  in  connection  with  the  ser- 
vice of  summons  by  publication,  the  court 
acquires  jurisdiction  to  render  a  judgment 
in  rem  affecting  such  property,  notwith- 
standing the  absence  of  the  owner  from  the 
state,  and  the  impropriety  of  rendering  a 
personal  judgment  against  him.  (Murray  v. 
Murray,  115  Cal.  266.) 

9.  The  superior  court  of  this  state  has 
jurisdiction  of  an  action  in  equity  for  an  ac- 
counting between  a  mortgagor  and  a  mort- 
gagee where  it  has  jurisdiction  of  the  par- 
ties, although  the  property  mortgaged  is  out 
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of  the  state,  and  in  the  territory  of  Alaska; 
and  it  may  require  the  defendant  to  pay 
over  any  balance  found  due  to  plaintiff  upon 
such  accounting.  (Peninsular  T.  &  F.  Oo. 
y.  Pacific  Steam  W.  Co.,  123  Gal.  689.) 

10.  Equity  generally  operates  by  its  de- 
cree in  personam;  and  if  the  court  has  juris- 
diction of  the  person  of  the  defendant,  the 
decree  may  run  against  him,  though  it  may 
collaterally  act  in  rem,  and  affect  property 
out  of  the  Jurisdiction  of  the  court  (Penin- 
sular T.  &  F.  Oo.  v.  Pacific  Steam  W.  Co., 
123  Cal.  689.) 


IV.  Conflicting   or   Concurrent   Jurisdiction 
between  State  and  Federal  Courts. 

Comity  between  state  and  federal  court. 
See  Supplementary  Proceedings,  1. 

State  and  federal  courts  have  concurrent 
over  consuls.    See  Consuls,  3. 

11.  The  judical  power  vested  in  the  courts 
of  the  United  States,  by  section  2  of  article 
III  of  the  federal  constitution,  is  to  be  ex- 
ercised in  accordance  with  such  legislation 
as  Congress  may  prescribe.  Wherever  the 
constitution  does  not  make  this  jurisdiction 
exclusive  of  state  authority,  it  may  be  made 
so  by  Congress,  and  Congress  may  also  de- 
clare the  extent  to  which  the  state  courts 
may  exercise  concurrent  jurisdiction,  as  well 
as  at  what  stage  of  procedure  the  jurisdic- 
tion of  the  United  States  courts  may  attach 
in  cases  originally  commenced  in  the  state 
courts.    (Wilcox  v.  Luco,  118  Cal.  639.) 

12.  There  is  no  common  arbiter  between 
the  state  and  federal  courts,  and  comity  be- 
tween them  becomes  a  necessity  and  is  a 
law  which  cannot  be  disregarded;  and  when 
a  federal  court  is  first  In  possession  of  the 
subject  of  the  litigation,  it  must  be  left  to 
determine  when  its  possession  and  control 
of  the  property  has  ended,  without  interfer- 
ence from  a  state  court  (Swinnerton  v. 
Oregon  Pac.  R.  R.  Co.,  123  Cal.  417.) 


V.  Of  Superior  Court. 

Alimony,  jurisdiction  to  allow.  See  Mar- 
riage and  Divorce,  II,  5,  a. 

Grant  of  equity  jurisdiction  to  superior 
court  is  not  a  limitation  on  power  of  legis- 
lature.   See  ante,  I. 

Amount  in  controversy  as  affecting  the 
jurisdiction.    See  ante,  II. 

Jurisdiction  over  property  out  of  state. 
See  ante,  III. 

Accounting,  superior  court  has  jurisdiction 
in.  when.    See  Accounts,  1. 

Accounting  by  executor,  jurisdiction  over. 
See  Executors  and  Administrators.  VIII.  1. 

Courts,  control  over  benefit  societies.  See 
Benevolent  Societies,  IV. 

Distribution,  jurisdiction  over.  See  Es- 
tates of  Deceased  Persons,  VIII,  1. 

Guardian,  jurisdiction  to  appoint.  See 
Guardian  and  Ward,  1. 

Guardian  for  absent  infants,  superior 
court  has  no  Jurisdiction  to  appoint.  See 
Guardian  and  Ward,  1. 


Estates  of  decedents,  jurisdiction  over. 
See  Estates  of  Deceased  Persons,  I. 

Probate  court,  jurisdiction  of.  See  Es- 
tates of  Deceased  Persons,  2. 

Probate,  superior  court  sitting  in,  jurisdic- 
tion of.    See  Estates  of  Deceased  Persons,  I. 

Probate,  jurisdiction  in.  See  Estates  of 
Deceased  Persons,  122. 

Probate,  jurisdiction  of  superior  court 
See  Probate  Courts,  1. 

Evidence  dehors  record  to  show  want 
of,  cannot  be  permitted.    See  Certiorari,  10. 

Forfeiture  of  franchise,  action  to  declare, 
jurisdiction  over.    See  Quo  Warranto,  1. 

Insolvency  proceedings,  jurisdiction  in. 
See  Bankruptcy  and  Insolvency,  III. 

Larceny,  jurisdiction  over.  See  Criminal 
Law,  XI,  21,  b. 

Legal  and  equitable  remedies  may  be  ad- 
ministered in  superior  court.  See  Accounts, 
1. 

Ordinance,  violation  of,  jurisdiction  over. 
See  Ordinances,  IV. 

Over  suit  to  quiet  title  to  mining  claim. 
See  Mines  and  Mining,  10. 

Partition,  jurisdiction  of  court  on.  See 
Partition,  3. 

Suit  on  treasurer's  bond,  where  aggregate 
amounts  are  over  three  hundred  dollars.  See 
Bonds,  13. 

Superior  court  has  no  jurisdiction  to  re- 
quire fund  to  remain  on  deposit.  See  Guar- 
dian and  Ward,  6,  7. 

Superior  court  has  no  jurisdiction  of  stock- 
holder's suit  for  contribution  for  less  than 
three  hundred  dollars.    See  Corporations,  52. 

Receiver,  powers  of  court  after  discharge 
of.    See  Receivers,  V. 

Receivers.    See  Receivers,  I. 

Supervisors,  review  of  action  of,  fixing 
water  rates  by  courts.  See  Water  Com- 
panies, V,  2. 


VI.  Submission  to  Jurisdiction. 

13.  Where,  upon  the  first  appearance  of 
the  defendant  in  the  insolvency  proceedings, 
he  asked  favors  by  motion  which  could  only 
be  demanded  by  a  party  to  the  record,  and, 
upon  his  motion  being  denied,  he  demurred 
to  the  petition  upon  nearly  all  of  the  statu- 
tory grounds,  and  also  filed  an  answer  upon 
which  Issues  of  fact  were  raised  and  tried, 
he  submitted  himself  to  the  jurisdiction  of 
the  court,  and  cannot  complain  that  he  was 
not  properly  brought  In  by  citation.  (In  re 
Clarke,  125  Cal.  388.) 

Appearance  to  object  for  want  of  jurisdic- 
tion.   See  Appearance,  1. 

Appearance  to  object  to.  See  Bankruptcy 
and  Insolvency,  22. 

Appearance  by  attorney  confers  jurisdic- 
tion, when.    See  Marriage  and  Divorce,  66. 

Appearance  by  demurrer  confers.  See 
Justices  of  the  Peace,  7. 

Appearance  confers  jurisdiction,  whether 
summons  is  valid  or  not.    See  Summons,  8. 

Agreed  case,  submission  of  does  not  con- 
fer jurisdiction.  See  Pleading  and  Practice, 
56. 
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JURY  AND  JURORS. 

I.  Right  to  Jury  Trill;  Waiver  of;  Stipu- 
lation Waiving  Jury. 

II.  Drawing,   Summoning,   and   Impanel- 
ing. 

III.  Elisor,  Appointment  of  to  Summon  or 

Take  Charge  of  Jury. 

IV.  Qualifications    of   Jurors;  What   Con- 

stitutes Being  on  Assessment-roll. 

V.  Challenge  of  Jurors. 

1.  Challenge  to  the  Panel. 

2.  Grounds  of. 

3.  Examination  of  Juror;  Specifica- 

tion   of    Objections;    Time    of 
Challenge. 

4.  Discretion  of  Court;    Review  of 

Ruling. 

5.  Peremptory  Challenges. 

VI.  Illness  of  Juror;  Proceedings  on. 

VII.  Province  of  Jury;  Instructions  as  to 
Right  to  Disagree  or  How  Powers 
to  be  Exercised. 

VIII.  Fees  of  Jury. 

IX.  Separation  of  Jurors. 

X.  Misconduct  of  Jury;  Affidavit  of  Juror 
to  Impeach  or  Sustain  Verdict 

XI.  Grand  Jury. 

Instructions.    See  Instructions. 

Instruction  on  right  to  disregard  testi- 
mony.   See  Criminal  Law,  IX,  8,  c. 

Recalling  jury  and  instructing  in  absence 
of  counsel.    See  Criminal  Law,  IX,  8,  m. 

Directing  jury  to  acquit  or  convict.  See 
Criminal  Law,  IX,  9. 

Nonsuit.    See  Nonsuit. 

Chance  verdict,  affidavits  as  to.  See  Ver- 
dict, 2,  3. 

Verdict.    See  Verdict 


I.  Right  to  Jury  Trial;  Waiver  of;  Stipula- 
tion Waiving  Jury. 

Right  to  jury  trial  in  suit  to  quiet  title. 
See  Quieting  Title,  2,  3. 

Jury  is  presumed  to  be  waived,  when.  See 
Appeals,  305. 

Accused  attorney  is  not  entitled  to  trial 
by  jury.    See  Attorney  and  Client,  21. 

Proceeding  to  determine  heirship  may  be 
tried  by  jury.  See  Estates  of  Deceased  Per- 
sons, 108. 

1.  An  action  to  recover  money  upon  a 
promissory  note,  and  for  the  breach  of  a 
contract  entered  into  simultaneously  there- 
with, in  which  no  equitable  issues  are  raised, 
is  an  action  at  law,  in  which  the  defendant 
is  entitled  to  a  jury  trial.  (Piatt  v.  Havens, 
119  Cal.  244.) 

2.  In  an  action  In  equity  to  reform  a  con- 
tract, and  to  restrain  the  defendant  from 
disposing  of  certain  mining  stock,  which  was 
the  subject  matter  of  the  contract  and  held 
by  the  defendant  in  pledge,  the  parties  are 
not  entitled  to  a  jury  trial.  (Loftus  v. 
Fischer.  113  Cal.  286.) 

3.  A  stipulation  to  set  the  action  for  trial 
on  a  day  certain  before  a  department  of  the 


superior  court  then  known  to  be  engaged  in 
the  trial  of  causes  without  a  jury  is  not  a 
waiver  of  the  right  to  a  trial  by  jury.  Such 
right  cannot  be  waived  by  implication. 
(Piatt  v.  Havens,  119  Cal.  244.) 

4.  As  a  general  rule,  a  party  should  be 
relieved  from  a  stipulation  waiving  a  jury, 
when  the  same  can  be  done  without  Injury 
to  either  party,  and  without  disarranging  the 
orderly  conduct  of  the  business  of  the  court; 
and  such  a  stipulation  should  not  be  looked 
upon  as  a  contract  made  upon  a  valuable 
consideration,  which  ought  not  to  be  set 
aside  except  upon  proof  of  fraud  or  mistake, 
etc.  But  the  court  has  a  discretion  in  the 
matter,  and  its  order  refusing  to  set  aside 
the  stipulation  will  not  be  disturbed  when 
no  gross  abuse  of  discretion  appears.  (Ferrea 
v.  Chabot,  121  Cal.  233.) 

5.  The  refusal  of  relief  from  a  stipulation 
waiving  a  jury  in  one  department  of  the 
superior  court  is  not  conclusive  against  an 
application  for  a  jury  trial  in  another  de- 
partment where  the  case  la  to  be  tried,  espe- 
cially where  other  reasons  may  be  urged  for 
avoiding  the  stipulation;  nor  is  the  discre- 
tion exercised  by  one  judge  in  refusing  relief 
from  the  stipulation  conclusive  against  a  dif- 
ferent exercise  of  discretion  by  another 
judge  before  whom  the  case  is  tried;  and  if 
it  is  tried  before  such  other  judge  without 
objection,  and  without  any  application  for 
a  Jury  trial  before  him,  the  right  of  trial 
by  jury  is  finally  waived,  and  cannot  be 
considered  as  denied.  (Ferrea  v.  Chabot,  121 
Cal.  233.) 

6.  In  an  action  by  a  purchaser  under  con- 
tracts for  the  sale  of  lands,  to  have  them 
annulled  on  the  ground  of  false  representa- 
tions inducing  the  purchase,  and  to  recover 
back  the  purchase  money  paid,  the  court, 
as  a  court  of  equity,  has  jurisdiction  of  the 
main  action  and  •  general  jury  trial  of  all 
the  issues  cannot  be  demanded  in  the  action. 
Where  no  issue  is  raised  as  to  the  amount 
of  money  paid  under  the  contract  and  the 
answer  merely  denies  the  false  representa- 
tions, there  is  no  issue  upon  which  a  jury 
trial  can  be  demanded,  and  the  court,  upon 
determining  the  issues  in  favor  of  the  plain- 
tiff, may  award  full  relief,  to  prevent  fur- 
ther litigation.  (Mesenburg  v.  Dunn,  125 
Cal.  222.) 

Waiver  of  jury  by  failure  to  pay  jury  fees. 
See  post,  46. 


II.  Drawing,   Summoning,   and  Impaneling. 

Elisor,  appointment  of,  to  summon  jury. 
See  post,  III. 

7.  An  order  of  court  designating  the  num- 
ber of  jurors  to  be  selected  by  the  super- 
visors is  not  required  to  be  signed  by  the 
judge  making  it;  and  the  absence  of  such 
signature  is  not  ground  of  challenge  to  the 
panel.    (People  v.  Baldwin,  117  Cal.  244.) 

8.  The  statute  does  not  require  the  selec- 
tion of  names  for  jury  service  by  the  super- 
visors, to  be  made  either  at  a  regular  meet- 
ing, or  at  a  meeting  specially  called  for  the 
purpose;  and  it  is  not  ground  for  challenge 
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to  the  panel  that  the  Jurors  were  selected 
by  the  board  at  an  adjourned  meeting  at 
which  all  the  members  of  the  board  were 
present    (People  v.  Baldwin,  117  Cal.  244.) 

9.  Section  204  of  the  €ode  of  Civil  Pro- 
cedure was  continued  in  force  by  section  11 
of  article  XXII  of  the  present  constitution, 
and  made  applicable  to  the  new  judicial  sys- 
tem therein  provided  for;  and  the  amend- 
ment made  after  the  adoption  of  the  new 
constitution,  substituting  the  judges  of  the 
superior  courts  In  counties  and  cities  and 
counties  of  more  than  one  hundred  thousand 
inhabitants  as  those  required  to  select  and 
return  trial  jurors,  instead  of  the  district 
and  other  judges  originally  required  to  make 
such  selection,  in  the  city  and  county  of  San 
Francisco,  was  designed  to  meet  the  new 
judicial  system  provided  for  by  the  constitu- 
tion, and  did  not  become  unconstitutional  for 
want  of  uniform  operation  under  the  new 
constitution.  (People  v.  Durrant,  116  Cal. 
179.) 

10.  The  court  may  summon  jurors  by  spe- 
cial venire  without  exhausting  all  of  the 
names  upon  the  regular  jury  list;  and  it  is 
not  a  ground  of  challenge  to  the  panel  thus 
formed  that  the  regular  jury  list  had  not 
been  exhausted.  (People  v.  Durrant,  116 
Cal.  179.) 

11.  Where  the  venire  drawn  from  the 
regular  jurors  has  been  exhausted,  the  court 
has  discretion  to  order  a  special  venire  of 
jurymen  to  be  summoned  from  the  body  of 
the  county.    (People  v.  Sehorn,  116  Cal.  503.) 

12.  Where  the  necessity  for  the  issuance 
of  a  special  venire  arises  from  the  want  of 
a  sufficient  number  of  jurors  remaining  on 
the  regular  list  to  form  a  panel,  the  fact 
that  the  depletion  of  the  regular  panel  arose 
from  liberality  in  allowing  excuses  to  those 
summoned  thereon,  cannot  affect  the  regu- 
larity of  the  special  venire,  or  constitute 
ground  for  challenge  to  the  panel  of  jurors 
specially  summoned,  the  matter  of  excuses 
being  one  of  wide  discretion,  and  nothing  be- 
ing made  to  appear  to  show  its  abuse.  (Peo- 
ple v.  Hickman,  113  Cal.  80.) 


III.  Elisor,  Appointment  of  to  Summon  or 
Take  Charge  of  Jury. 

13.  The  court  may  appoint  an  elisor  to 
summon  a  special  venire,  where  the  sheriff 
is  admitted  to  be  disqualified,  and  the 
coroner  is  shown  to  have  been  a  member  of 
the  coroner*  s  jury,  which  disqualified  him 
under  subdivision  4  of  section  1074  of  the 
Penal  Code.    (People  v.  Sehorn,  116  Cal.  503.) 

14.  The  Irregular  appointment  of  an  elisor 
to  summon  a  special  venire  of  jurors  in  a 
criminal  case  is  not  ground  for  a  challenge 
to  the  panel,  if  It  does  not  appear  that  the 
elisor  was  biased  or  prejudiced.  (People  v. 
Fellows,  122  Cal.  233.) 

15.  Under  section  4192  of  the  Political 
Code,  which  must  be  construed  together 
with  section  226  of  the  Code  of  Civil  Pro- 
cedure, the  court  has  no  power  to  appoint 
an  elisor,  unless  it  appears  that  both  the 
sheriff  and  the  coroner  are  disqualified;  and 


an  appointment  of  an  elisor  to  summon  a 
jury  under  the  latter  section,  by  reason 
merely  of  the  disqualification  of  the  sheriff, 
without  a  showing  that  the  coroner  was  also 
disqualified,  or  unable  to  act,  is  erroneous. 
(People  v.  Fellows,  122  Cal.  233.) 

16.  A  sheriff  who  has  been  proved  to  be 
disqualified  for  bias  to  summon  a  jury  should 
not  be  intrusted  with  the  charge  of  the  jury 
when  retiring  to  deliberate  upon  their  ver- 
dict; but  the  court  should  put  them  in  charge 
of  the  coroner,  or  of  an  elisor,  if  the  coroner 
is  shown  to  be  disqualified  or  unable  to  act. 
(People  v.  Fellows,  122  Cal.  233.) 

17.  Where  it  appears  that  the  sheriff  is 
disqualified  from  acting  by  reason  of  bias, 
and  that,  by  reason  of  sickness,  the  coroner 
is  physically  unable  to  perform  the  duties 
of  his  office,  the  court  may  appoint  an  elisor 
to  take  charge  of  the  jury.  (People  v. 
Ebanks,  117  Cal.  662.) 

IV.  Qualifications  of    Juror;    What  Consti- 
tutes Being  on  Assessment-roll. 

18.  The  interest  of  each  member  of  a  part- 
nership extends  to  every  portion  of  its  prop- 
erty; and  an  assessment  upon  the  last  as- 
sessment-roll to  a  partnership  of  which  a 
juror  was  a  member,  specifying  his  name  as 
a  member  of  the  firm,  sufficiently  shows  that 
he  was  "assessed"  on  the  last  assessment 
roll  "on  property  belonging  to  him."  (Peo- 
ple v.  Owens,  123  Cal.  482.) 

V.  Challenge  of  Jurors. 
1.  Challenge  to  the  Panel. 

Irregular  appointment  of  elisor  is  not 
ground  of  challenge  to  panel.    See  ante.  14. 

Depletion  of  regular  panel  from  liberality 
in  excusing  jurors  no  ground  of  challenge 
to  panel  where  special  venire.    See  ante,  12. 

It  is  not  ground  of  challenge  to  panel  that 
special  venire  summoned  without  exhaust- 
ing regular  panel.    See  ante,  10. 

It  is  not  ground  for  challenge  to  the  panel 
that  supervisors  selected  jurors  at  an  ad- 
journed meeting.    See  ante,  8. 

Absence  of  signature  of  judge  to  order 
designating  number  of  jurors  is  not  ground 
of  challenge  to  the  panel.    See  ante,  7. 

That  sheriff  was  a  witness  is  not  ground 
of  challenge  to  the  panel.  See  Criminal 
Law,  206. 

19.  An  objection  to  the  panel  which  goes 
merely  to  the  mode  of  service  of  the  venire, 
and  does  not  show  that  the  sheriff  intention- 
ally omitted  to  summon  any  juror  drawn, 
and  that  the  jurors  drawn  were  not  all  in 
attendance,  constitutes  no  statutory  ground 
for  a  challenge  to  the  panel.  (People  v. 
M'Kay,  122  Cal.  62&) 

20.  Where  a  challenge  to  the  panel  of  trial 
jurors  in  a  criminal  case  is  made  upon  the 
ground  of  incompleteness  in  the  record  kept 
by  the  secretary  of  the  judges  of  the  supe- 
rior court  who  selected  the  jury  list,  the 
secretary's  record  is  not  conclusive  evidence 
of  the  proceedings,  but  it  is  the  Inherent 
right  of  the  court  to  correct  the  record  so 
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as  to  make  it  comport  with  verity;  and  the 
testimony  of  the  presiding  judge,  who  was 
the  principal  actor  in  the  proceedings,  is  ad- 
missible to  prove  that  the  proceedings  of  the 
judges  in  selecting  the  list  were  due  and 
regular.    (People  v.  Durrant,  116  Cal.  179.) 

21.  The  fact  that  some  of  the  numerous 
jurors  selected  by  the  judges  did  not  possess 
the  requisite  qualifications  is  not  tenable  as 
a  ground  of  challenge  to  the  panel;  but  the 
provisions  of  section  205  of  the  Code  of  Civil 
Procedure  requiring  the  selection  to  be  made 
"of  persons  suitable  and  competent  to  serve 
as  jurors"  are'  directory,  and  a  substantial 
compliance  with  that  section  is  all  that  can 
be  required.  (People  v.  Durrant,  116  Cal. 
179.) 

22.  Upon  the  trial  of  a  defendant  accused 
of  murder,  the  mere  fact  that  some  names 
of  persons  appeared  upon  the  list  of  jurors 
that  did  not  appear  upon  the  last  assessment- 
roll  of  the  county  is  not  of  itself  a  sufficient 
departure  from  the  demands  of  the  law  to 
justify  the  trial  court  in  sustaining  a  chal- 
lenge to  the  panel;  nor  is*  such  challenge 
justified  on  the  ground  that  a  town  of  fif- 
teen hundred  inhabitants  was  not  repre- 
sented upon  the  list,  where  there  is  no  show- 
ing that  the  township  in  which  it  was  situ- 
ated was  not  so  represented.  (People  v. 
Searcey,  121  Cal.  1.) 

23.  Where  a  challenge  to  the  panel  of  a 
special  venire  of  jurors  summoned  by  the 
sheriff  was  sustained,  on  the  ground  of  the 
disqualification  of  the  sheriff  by  reason  of 
bias,  and  the  testimony  of  the  sheriff  proves 
the  bias,  the  defendant  is  not  prejudiced  by 
an  order  directing  an  affidavit  to  be  made 
and  filed  by  the  sheriff  embodying  the  sub- 
stance of  his  testimony,  or  by  an  order  re- 
fusing to  strike  out  the  affidavit,  it  appear- 
ing that  the  jurors  were  not  present,  and 
that  the  defendant  could  not  be  Injured  by 
the  testimony  or  affidavit  of  the  sheriff,  and 
such  orders  can  afford  no  ground  of  reversal, 
conceding,  without  deciding,  that  the  filing 
of  the  affidavit  was  an  Irregularity.  (Peo- 
ple v.  Bbanks,  117  Cal.  652.) 


2.  Grounds  of. 

Challenge  for  actual  bias,  not  reviewed 
upon  questions  of  fact.    See  Appeals,  329. 

Denial  of  challenge  for  cause  is  without 
prejudice  where  peremptory  challenges  not 
exhausted.    See  Appeals,  285. 

24.  Upon  the  trial  of  a  defendant  upon  in- 
formation, where  it  appears  that  the  grand 
jury  had  had  nothing  to  do  with  the  case, 
it  is  not  ground  for  challenge  to  a  trial 
juror  that  he  is  a  member  of  a  grand  jury 
which  was  assembled  after  the  information 
was  filed,  and  which  had  taken  a  recess  to 
meet  in  the  future,  and  had  not  been  dis- 
charged.   (People  v.  Ebanks,  117  Cal.  652.) 

25.  An  exemption  from  service  upon  a  jury 
is  not  a  cause  of  challenge,  but  is  the  privi- 
lege of  the  person  exempted.  (People  v. 
Owens,  123  Cal.  482.) 

26.  The  right  to  unbiased  and  unpreju- 
diced jurors  is  an  Inseparable  and  inalien- 


able part  of  the  right  of  trial  by  jury  guar- 
anteed by  the  constitution.  The  common 
law  excludes  jurors  upon  the  ground  of 
actual  bias,  and  the  only  important  statutory 
exception  to  that  rule  relates  to  opinions 
based  upon  public  rumor,  published  state- 
ments, or  common  notoriety,  in  which  case 
the  juror  may  show  that  he  can  and  will, 
notwithstanding  such  opinion,  act  impar- 
tially and  fairly  upon  the  matters  submitted 
to  him.  (Lombard!  v.  California  St.  Ry.  Co., 
124  Cal.  311.) 

27.  The  only  exception  to  the  common-law 
rule  that  the  defendant  is  entitled  to  an  im- 
partial jury  is  declared  in  section  1076  of 
the  Penal  Code;  and  to  sustain  such  excep- 
tion the  opinion  of  the  juror  must  affirma- 
tively appear  to  be  founded  alone  upon  pub- 
lic rumors,  statements  In  public  journals,  or 
common  notoriety.  (People  v.  Miller.  125 
Cal.  44.) 

28.  A  challenge  to  a  juror  upon  the  trial 
of  a  defendant  accused  of  murder,  for 
actual  bias,  should  be  sustained,  where  the 
juror  upon  his  voir  dire  states  that  besides 
reading  newspaper  accounts  of  the  killing 
he  had  heard  statements  of  persons  whom 
he  had  known  for  years,  and  who  said  they 
were  true,  and  he  believed  them,  though 
they  might  be  mistaken,  and  that  he  would 
commence  the  trial  of  the  case  with  an  im- 
pressional  opinion  unfavorable  to  the  de- 
fendant from  what  he  had  read  and  heard, 
subject  to  be  changed  upon  the  introduction 
of  almost  any  evidence  that  would  disprove 
it.    (People  v.  Miller,  125  Cal.  44.) 

29.  The  evidence  of  the  challenged  juror 
that  he  was  intimately  acquainted  with  the 
plaintiff,  and  that  if  the  testimony  was 
equally  balanced  he  would  give  the  plaintiff 
the  benefit  of  it.  and  find  In  his  favor,  and 
that  if  the  verdict  was  for  the  plaintiff,  he 
would  go  to  the  biggest  verdict,  shows  the 
existence  of  a  state  of  mind  in  the  juror 
evincing  a  bias  in  favor  of  the  plaintiff;  and 
the  expression  of  the  juror,  that  notwith- 
standing his  bias,  he  could  Impartially  try 
the  case,  is  a  mere  expression  of  opinion, 
which  does  not  affect  the  showing  of  bias. 
(Lombard!  v.  California  St.  Ry.  Co.,  124  Cal. 
311.) 

30.  A  juror  who  has  formed  an  opinion 
based  upon  hearing  the  sworn  evidence 
taken  on  a  former  trial  of  the  same  case,  !■ 
disqualified.  (People  v.  Hickman,  113  Cal. 
80.) 

31.  A  juror  who  has  formed  an  opinion 
founded  upon  statements  in  public  journals, 
or  upon  public  rumor,  is  not  disqualified 
thereby,  if  he  states  that,  notwithstanding 
such  opinion,  he  could  and  would  act  im- 
partially and  fairly  upon  the  matters  to  be 
submitted  to  him  or  would  be  influenced  and 
guided  solely  by  the  law  and  the  evidence. 
(People  v.  Owens.  123  Cal.  482.) 

3.  Examination  of  Juror;  Specification  of  Ob- 
jections; Time  of  Challenge. 

32.  A  defendant  charged  with  murder  hai 
no  right  in  impaneling  a  jury  to  ask  a  juror 
how  many  murder  cases  he  had  sat  on  as 
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a  juror,  either  for  the  purpose  of  showing 
actual  bias,  or  for  the  purpose  of  determin- 
ing whether  to  challenge  peremptorily.  (Peo- 
ple y.  Brittan,  118  Cal.  409.) 

33.  The  court  has  power  to  permit  the  re- 
examination of  a  juror  upon  matter  coming 
to  the  knowledge  of  the  people  or  defendant 
after  he  has  been  accepted  and  sworn  as  a 
juror,  and  before  the  jury  Is  completed,  and 
may,  in  the  exercise  of  its  discretion,  permit 
a  peremptory  challenge  to  be  interposed  af- 
ter such  examination,  though  the  examina- 
tion may  disclose  no  sufficient  ground  of 
challenge  for  cause;  and  it  will  not  be  pre- 
sumed to  have  abused  its  discretion,  nor  will 
its  ruling  be  disturbed,  where  it  cannot  be 
said,  under  the  circumstances  shown,  that 
any  injury  resulted  to  defendant  from  the 
ruling,  or  that  the  court  abused  its  discre- 
tion.   (People  v.  Durrant,  116  Cal.  179.) 

34.  A  challenge  to  a  juror  must  specify 
the  particular  ground  of  the  challenge;  and 
challenges  specifying  no  ground  other  than 
that  the  challenges  were  "for  cause,"  are 
insufficient.  A  challenge  to  a  juror  "under 
subdivision  2  of  that  section,"  without  any- 
thing in  the  transcript  to  show  what  "that 
section"  was,  or  to  specify  the  ground  of 
the  challenge,  or  to  show  sufficiently  that  it 
was  for  actual  bias,  as  defined  in  subdi- 
vision 2  of  section  1073  of  the  Penal  Code, 
is  properly  disallowed.  (People  v.  Owens, 
123  Cal.  482.) 

36.  The  court  may  for  cause  permit  a  juror 
to  be  challenged  after  the  juror  is  sworn, 
and  before  the  jury  is  completed.  (People 
v.  Owens,  123  Gal.  482.) 


4.  Discretion  of  Court;  Review  of  Ruling. 

36.  The  court  has  very  broad  discretion  in 
excusing  part  of  the  summoned  jurors  for 
cause;  and  the  defendant  cannot  object  to 
the  venire  on  that  ground,  but  must  be  sat- 
isfied, In  that  regard,  if  he  is  tried-  by  twelve 
qualified,  competent  jurors.  (People  v.  Sear- 
cey,  121  Cal.  1.) 

37.  The  only  right  of  the  defendant  is  to 
a  fair  and  impartial  jury,  and  not  to  a  jury 
composed  of  any  particular  Individuals;  and 
when  it  appears  that  a  fair  and  impartial 
jury  was  obtained,  it  is  the  general  rule 
that  an  error  of  the  court  in  allowing  a  chal- 
lenge and  permitting  a  juror  to  be  excused 
is  not  subject  to  review.  (People  v.  Dur- 
rant, 116  Cal.  179.) 

38u  Where  the  challenge  of  two  jurors  for 
actual  bias  was  made  by  the  defendant  and 
disallowed  by  the  court,  and  the  defendant 
failed  to  exercise  his  right  to  challenge  them 
peremptorily,  and  accepted  them  both,  and 
it  appears  that  when  the  jury  was  com- 
pleted the  defendant  had  in  reserve  and  un- 
employed eight  peremptory  challenges,  the 
ruling  of  the  court  In  disallowing  the  chal- 
lenges for  bias  will  not  be  reviewed  upon 
appeal,  as  no  injury  could  have  resulted 
therefrom  to  the  defendant,  and  the  defend- 
ant is  not  entitled  to  have  reviewed  an  er- 
ror which  he  has  permitted  or  acquiesced  In 
by  his  failure  to  avoid  it  by  legal  means  at 
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his  command.    (People  v.  Durrant,  116  Cal. 
179.) 

39.  A  challenge  of  a  juror  upon  the  im- 
paneling of  a  trial  jury,  for  actual  bias  in 
favor  of  the  opposite  party,  made  after  all 
peremptory  challenges  had  been  exhausted, 
will  be  reviewed  upon  appeal,  and  an  error 
in  overruling  the  challenge  is  ground  of  re- 
versal, if  the  facts  appear  without  contra- 
diction, or  in  such  form  that  but  one  con- 
clusion can  be  legally  drawn  therefrom,  so 
that  the  question  involved  becomes  a  ques- 
tion of  law.  (Lombard!  v.  California  St. 
Ry.  Co.,  124  Gal.  311.) 

Order  directing  sheriff  to  make  affidavit 
embodying  his  testimony  where  challenge  to 
panel  because  of  his  prejudice,  not  reviewed, 
when.    See  ante,  23. 

Objection  to  jurors  first  raised  on  appeal. 
See  Appeals,  XI,  11,  b. 

Appealability  of  challenges  to  jurors.  See 
Appeals,  II,  3. 

5.  Peremptory  Challenge. 

Decisions  on  number  of  peremptory  chal- 
lenges allowed  in  rape  adhered  to.  See 
Stare  Decisis. 

Re-examlnation  and  peremptory  challenge 
of  juror.    See  ante,  33. 

40.  When  the  impanelment  of  a  jury  in  a 
criminal  case  is  conducted,  as  to  the  time 
and  manner  of  requiring  peremptory  chal- 
lenges, in  accordance  with  the  rule  estab- 
lished in  People  v.  Scoggins,  37  Cal.  679,  ex- 
ceptions thereto  are  without  merit.  (People 
v.  Hickman,  113  Cal.  80.) 

Ruling  on  challenge  for  bias  not  reviewed 
where  peremptory  challenges  remain.  See 
ante,  38. 

VI.  Illness  of  Juror;  Proceedings  on. 

41.  Under  section  1123  of  the  Penal  Code, 
a  juror  may  be  discharged  on  account  of 
sickness  after  the  jury  has  been  impaneled 
and  before  the  introduction  of  evidence;  and 
another  juror  may  then  be  regularly  drawn, 
examined,  accepted,  and  sworn.  (People  v. 
Van  Horn,  119  Cal.  323.) 


VII.  Province  of  Jury;  Instructions  as  to 
Right  to  Disagree  or  how  Powers  to 
be  Exercised. 

Questions  of  law  and  fact.  See  cross-ref- 
erences under  title  of  Questions  of  Law  and 
Fact. 

42.  The  jury  alone  has  power  to  weigh 
the  testimony  of  witnesses  and  to  determine 
the  facts,  and  it  is  not  proper  for  the  court 
to  instruct  them  as  to  ways  and  methods  by 
which  they  shall  exercise  their  powers;  but. 
where  the  instruction  merely  tells  the  jury 
to  do  certain  things  which  jurors  would 
evidently  do  without  being  told,  the  error  is 
without  injury,  and  not  ground  of  reversal. 
(People  v.  Newcomer,  118  CaL  263.) 

43.  The  right  of  any  juror  to  refuse  to 
concur  In  any  verdict  unsatisfactory  to  him 
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is  matter  of  such  common  or  universal 
knowledge  that  it  is  not  error  to  refuse  to 
Instruct  the  jurors  as  to  such  right  at  the 
request  of  the  defendant.  (People  v.  Hill, 
116  Cal.  562.) 


VIII.  Fees  of  Jury. 

Refusal  to  proceed  until  fees  are  paid.    See 

Wills,  33. 

44.  The  right  to  compensation  for  service 
of  a  Juror  is  purely  statutory,  and.  In  *ne 
absence  of  any  provision  upon  the  subject, 
the  Juror  cannot  claim  any  compensation  for 
his  services;  and  he  can  only  claim  such  an 
amount  and  mode  of  payment  therefor  as  is 
prescribed  by  statute.  (Hilton  v.  Curry,  124 
Cal.  84.) 

45.  The  act  of  1871-72,  providing  that  "if 
In  any  trial  in  a  civil  case  the  Jury  be  for 
any  cause  discharged  without  finding  a  ver- 
dict, the  fees  of  the  Jury  shall  be  paid  by 
the  party  who  demanded  the  jury,  but  may 
be  recovered  as  costs  if  he  afterward  obtain 
judgment,  and  until  they  are  paid,  no  fur- 
ther proceedings  shall  be  allowed  in  the  ac- 
tion," was  not  repealed  by  the  adoption  of 
the  codes,  there  being  an  entire  absence  of 
legislation  in  the  codes  upon  that  subject, 
and  has  not  been  repealed  by  any  subse- 
quent act  conflicting  therewith;  and  the 
court  may  refuse  to  try  a  civil  case  under 
that  provision  until  the  jury  fees  are  paid 
as  therein  provided  for.  (Carpenter  v.  Jones, 
121  Cal.  362.) 

46.  A  rule  of  the  superior  court  requiring 
that  the  party  demanding  a  jury  trial  shall 
deposit  the  jury  fees  with  the  clerk  within 
five  days  after  making  such  demand  and 
that,  should  the  trial  continue  more  than  one 
day,  the  party  demanding  the  jury  shall  de- 
posit with  the  clerk,  before  the  opening  of 
the  court  on  each  day,  the  jury  fees  for  each 
day  so  occupied  In  the  trial,  is  reasonable, 
and  if  no  deposit  Is  made  or  tendered  as  re- 
quired by  the  rule,  the  jury  is  waived,  and 
the  cause  may  be  tried  by  the  court  without 
a  jury.    (Adams  v.  Crawford,  116  Cal.  495.) 

47.  Where  an  action  to  quiet  title  was  set 
for  trial,  and  no  jury  had  been  demanded 
or  ordered  for  the  trial  of  the  cause,  and  a 
jury  was  first  demanded  by  the  plaintiff  af- 
ter the  cause  was  called  for  trial,  and  the 
parties  had  announced  themselves  ready,  and 
no  deposit  of  jury  fees  was  then  made  or 
offered,  or  had,  at  any  time,  been  made  or 
offered  by  the  plaintiff.  It  is  not  error  to 
refuse  a  jury  trial  on  account  of  the  failure 
of  plaintiff  to  comply  with  the  reasonable 
rule  of  the  court;  and  It  need  not  be  deter- 
mined whether  such  an  action  is,  in  its  na- 
ture, equitable  or  not.  (Adams  v.  Crawford, 
116  Cal.  495.) 

48.  The  act  of  1870,  as  amended  in  1872. 
providing  for  a  certificate  by  the  county 
clerk,  and  the  exception  of  San  Francisco 
therefrom,  and  the  act  of  1866,  providing  the 
mode  in  which  jurors  shall  be  paid  in  San 
Francisco,  were  not  repealed  by  the  act  of 
1895  establishing  the  fees  of  jurors  through- 
out the  state,  so  far  as  respects  the  mode  of 


the  payment  of  Jurors,  though  the  latter  act 
controls  all  previous  acts  as  to  the  amount 
of  fees  allowed  in  all  of  the  counties  of  the 
state,  including  San  Francisco.  (Hilton  v. 
Curry,  124  Cal.  84.) 

49.  There  is  no  statutory  provision  making 
the  fees  of  trial  jurors  in  San  Francisco  a 
charge  upon  the  public  treasury,  or  direct- 
ing the  clerk  to  issue  a  certificate  stating 
the  attendance  of  the  jurors,  and  the  amount 
payable  to  each;  and  mandamus  will  not  lie 
to  compel  the  issuance  of  such  a  certificate 
by  the  clerk.  The  writ  of  mandate  only  is- 
sues to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station. 
(Hilton  v.  Curry,  124  Cal.  84.) 

IX.  Separation  of  Jurors. 

50.  It  is  matter  resting  in  the  discre- 
tion of  the  court  to  permit  the  jurors  to 
separate  during  the  progress  of  the  trial, 
upon  the  several  adjournments  from  day  to 
day,  after  properly  admonishing  them,  as 
provided  by  section  1122  of  the  Penal  Code. 
(People  v.  Ebanks,  117  Cal.  652.) 

51.  The  court  has  discretion  to  permit  a 
separation  of  the  jurors  in  a  criminal  case, 
during  the  impaneling  of  the  jury  and  the 
subsequent  progress  of  the  trial,  after  prop- 
erly admonishing  them,  without  the  consent 
of  the .  defendant  or  his  counsel.  Section 
1121  of  the  Penal  Code,  conferring  such  dis- 
cretion, is  not  in  violation  of  section  7  of 
article  I  of  the  constitution,  securing  the 
right  of  trial  by  jury.  (People  v.  Chaves, 
122  Cal.  134.) 

52.  It  is  in  the  discretion  of  the  court, 
upon  the  trial  of  a  criminal  charge,  to  allow 
the  Jurors,  after  their  selection,  and  before 
the  reception  of  evidence,  to  separate  during 
the  noon  recess,  and  though  the  court  can- 
not be  too  careful  in  strictly  complying  with 
the  statute  by  admonishing  the  jury  as  to 
their  duty  during  the  hours  of  separation, 
and  a  failure  to  do  so  is  an  objectionable 
practice,  yet  where  such  failure  occurred 
only  on  the  occasion  of  such  a  separation 
prior  to  the  Introduction  of  evidence  the  er- 
ror is  technical  and  not  of  sufficient  impor- 
tance to  demand  the  reversal  of  a  Judgment 
of  conviction  and  the  granting  of  a  new 
trial.    (People  v.  Coyne,  116  Cal.  295.) 

53.  The  mere  separation  of  a  jury  in  a 
civil  case  is  not  ground  for  a  new  trial  ex- 
cept under  the  general  ground  of  miscon- 
duct of  the  Jury  "materially  affecting  the 
substitute  rights  of  a  party."  (Saltzman  v. 
Sunset  T.  &  T.  Co.,  125  Cal.  501.) 

54.  The  separation  of  a  juror  from  the  jury 
against  the  instruction  of  the  court,  under 
such  circumstances  that  improper  influence 
might  have  been  exerted  upon  him,  puts 
upon  him  the  burden  of  proving  the  contrary 
to  sustain  the  verdict  (Saltzman  v.  Sunset 
T.  &  T.  Co.,  125  Cal.  501.) 

55.  Where  it  is  shown  by  the  affidavits  of 
the  juror  and  of  the  deputy  sheriff  that  the 
juror,  though  improperly  allowed  to  separate 
himself  from  the  body  of  the  jurors  in  a 
diningroom,  merely  stepped  to  a  telephone 
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therein  to  communicate  briefly  on  private 
business,  and  that  he  had  no  other  communi- 
cation, the  presumption  of  injury  is  rebutted. 
(Saltzman  v.  Sunset  T.  &  T.  Co.,  125  Cal. 
501.) 
Use  of  telephone  by  juror.    See  post,  60. 


X.  Misconduct  of  Jury;  Affidavit  of  Juror  to 
Impeach  or  Sustain  Verdict 

Misconduct  of  Jury.    See  New  Trial,  III,  1. 

56.  The  presumption  is  that  the  jury  per- 
formed their  duty  with  fidelity  to  their  oath, 
and  that  they  observed  the  admonitions  of 
the  judge  as  to  their  conduct,  and  this  pre- 
sumption can  be  overthrown  only  by  show- 
ing some  act  of  positive  misconduct;  and  it 
is  no  ground  for  a  new  trial  of  a  criminal 
case  that  the  Jurors  were  seen  conversing 
together  in  the  courtroom,  and  pointing  out 
features  of  the  evidence  before  retiring  to 
the  juryroom,  when  there  is  no  proof  as  to 
what  their  conversation  was,  or  that  It  was 
calculated  to  prejudice  the  defendant;  and 
where  the  jurors  denied  any  misconduct,  the 
Implied  finding  of  the  judge  in  support  of 
their  denial  is  conclusive  upon  appeal 
against  the  contention  of  misconduct.  (Peo- 
ple v.  Kramer,  117  Cal.  647.) 

57.  The  mere  casual  drinking  of  a  small 
quantity  of  liquor  by  some  of  the  jurors  just 
before  supper,  at  request  of  the  sheriff,  and 
after  one  of  the  Jurors  had  invited  another 
to  take  a  drink,  where  it  appears  that  no 
one  of  them  was  intoxicated,  or  affected  in 
any  way  by  what  they  drank,  is  too  trivial 
an  occurrence  to  constitute  ground  for  a  new 
trial.    (People  v.  Van  Horn,  119  Cal.  323.) 

58.  Where  one  of  the  grounds  relied  upon 
for  a  new  trial  In  a  criminal  case  is  that 
one  of  the  jurors  was  Intoxicated  during  the 
trial,  the  question  whether  the  fact  of  in- 
toxication shall  be  determined  upon  affida- 
vits, or  upon  oral  evidence  at  the  request  of 
the  defendant,  is  within  the  discretion  of 
the  court.    (People  v.  Tucker,  117  Cal.  229.) 

59.  Where  the  judge  was  an  eye-witness 
of  the  condition  of  the  juror  during  the  trial, 
and  his  attention  was  called  to  him  at  the 
time  when  it  was  claimed  that  he  was  in- 
toxicated, he  Is  allowed  the  widest  latitude 
of  decision  as  to  whether  he  was  or  was  not 
Intoxicated;  and  where  the  attorneys  for  the 
defendant  did  not  present  their  own  affida- 
vits upon  the  question,  and  the  showing 
made  by  the  affidavits  presented  on  both 
sides  thereof  justified  the  court  in  holding 
that  the  Juror  was  not  intoxicated,  his  de- 
cision as  to  such  fact  will  not  be  disturbed 
on  the  ground  of  abuse  of  discretion.  (Peo- 
ple ▼.  Tucker,  117  Cal.  229.) 

60.  It  is  Improper  for  a  juror  to  communi- 
cate by  telephone  without  first  obtaining  the 
permission  of  the  court  to  send  a  message, 
and  the  deputy  sheriff  in  charge  of  the  jury 
should  be  at  the  receiver.  (Saltzman  v.  Sun- 
set T.  &  T.  Co.,  125  Cal.  501.) 

Use  of  telephone  by  juror.    See  ante,  55. 

61.  The  rule  that  the  affidavits  of  jurors 


are  not  admissible  to  Impeach  the  verdict,  Is 
proved  by  the  statutory  exception  in  case  of 
a  resort  to  chance.  The  rule  is  not  based 
solely  upon  the  estoppel  of  the  assenting 
jurors,  but  is  grounded  upon  public  policy 
which  forbids  that  the  verdict  should  be  im- 
periled by  the  evidence  of  jurors  who  may 
be  tampered  with  to  accuse  themselves  or 
other  jurors,  and  which  requires  that  the  in- 
dependence and  freedom  from  Improper  re- 
straint of  the  jury  in  their  deliberations  and 
discussions  should  be  secured.  (Saltzman  v. 
Sunset  T.  &  T.  Co.,  125  Cal.  501.) 

62.  The  rule  against  the  affidavits  of  jurors 
is  not  changed  in  its  application  by  the 
amendment  of  the  Code  of  Civil  Procedure 
which  permits  a  verdict  by  a  specified  ma- 
jority of  the  jury;  and  the  affidavit  of  a  dis- 
senting juror  is  not  admissible  to  prove  the 
declaration  of  an  assenting  Juror  whose  vote 
was  necessary  to  the  verdict  that  he  would 
rather  agree  to  the  verdict  than  lose  his  pay. 
(Saltzman  v.  Sunset  T.  &  T.  Co.,  125  Cal. 
501.) 

63.  The  affidavit  of  a  Juror  cannot  be  re- 
ceived to  impeach  the  verdict  to  which  he 
agreed,  by  swearing  that  he  was  misled  by 
statements  of  the  foreman,  and  that  he  did 
not  understand  the  verdict,  and  was  too  timid 
and  confused  to  express  his  dissent  at  the 
time  when  he  ought  to  have  dissented.  (Peo- 
ple v.  KI088,  115  Cal.  567.) 

64.  Upon  the  hearing  of  a  motion  for  new 
trial,  the  affidavits  of  jurors  cannot  be  re- 
ceived to  impeach  their  verdict;  and  the 
court  properly  refused  to  consider  an  affida- 
vit of  eight  of  the  jurors  to  the  effect  that 
their  verdict  of  "guilty  of  Involuntary  man- 
slaughter, not  a  felony,"  was  Intended  to  find 
the  defendants  guilty  of  a  misdemeanor 
only,  and  that  the  Jury  would  not  have 
agreed  to  convict  the  defendants  of  any  man- 
slaughter which  was  a  felony.  (People  v. 
Holmes,  118  Cal.  444.) 

65.  Upon  the  filing  of  affidavits  on  motion 
of  the  defendant  for  a  new  trial,  alleging 
that  one  of  the  jurors  was  seen  during  the 
trial  In  earnest  conversation  with  a  brother 
of  the  deceased,  but  not  showing  that  the 
conversation  related  to  the  case  on  trial,  and 
alleging  upon  information  that  another  juror 
had  publicly  stated  during  the  trial  that  the 
defendant  ought  to  be  hanged,  without 
naming  any  person  who  heard  the  state- 
ment, a  motion  of  the  defendant  to  postpone 
the  hearing  of  the  motion,  and  for  a  sub- 
poena to  the  jurors  that  they  may  be  ex- 
amined as  to  their  alleged  misconduct,  is 

.  addressed  to  the  discretion  of  the  court;  and 
though  it  would  be  a  wise  exercise  of  dis- 
cretion to  investigate  fully  the  alleged 
charges,  the  denial  of  the  motion  is  not  an 
abuse  of  discretion.  (People  v.  Phelan,  123 
Cal.  551.) 

66.  The  affidavit  of  a  juror  is  competent 
to  sustain  the  verdict  by  explaining  or  deny- 
ing alleged  misconduct  or  interferences 
with  the  jury.  (Saltzman  v.  Sunset  T.  &  T. 
Co.,  125  Cal.  501.) 

Chance  verdict,  affidavit  as  to.  See  Ver- 
dict, 2,  3. 
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XI.  Grand  Jury. 

67.  The  disqualification  of  an  Individual 
grand  juror  is  not  ground  for  a  challenge  to 
the  panel;  nor  can  the  absence  of  a  grand 
juror,  whether  qualified  or  disqualified,  dur- 
ing the  consideration  of  a  case  by  the  grand 
jury,  affect  the  validity  or  legality  of  its  ac- 
tion; and  an  indictment  cannot  be  set  aside 
for  the  disqualification  of  a  juror,  In  the 
finding  of  which  he  took  no  part  (People  v. 
Simmons,  119  Gal.  1.) 

68.  It  is  not  made  the  duty  of  the  foreman 
or  any  member  of  the  grand  jury  to  notify 
a  defendant  who  appears  before  it  as  a  wit- 
ness of  his  right  to  counsel  before  testifying; 
and  where  the  defendant  is  an  attorney  at 
law,  and  had  served  a  term  as  district  attor- 
ney, he  must  be  presumed  to  have  known  his 
rights  and  privileges  as  a  witness.  (People 
v.  Page,  116  Cal.  386.) 

That  one  was  a  member  of  grand  jury  is 
no  ground  of  challenge.    See  ante,  24. 

Validity  of  information  filed  during  ses- 
sion of  grand  jury.  See  Criminal  Law, 
VII,  3. 

One  waives  right  to  set  aside  indictment 
on  ground  of  challenge  to  grand  jury,  or  to 
individual  juror,  when.  See  Criminal  Law, 
47. 

JUSTICES. 
Disagreement  of.    See  Appeals,  XII,  2. 

JUSTICES  OF  THE  PEACE. 

I.  Jurisdiction  of;  Transfer  of  Cause  to  Su- 
perior Court. 
II.  Acts  of  Outside  of  His  Forum;  Change 
of  Boundaries  of  Township. 

III.  Pleadings,  Judgments,  and  Executions; 

Appearance  by  Demurrer,  Effect  of. 

IV.  Compensation  and  Fees. 

V.  Vacancy  in  Office;  Appointment;  Bight 
to  Hold  Over. 

Are  not  included  in  system  of  county  gov- 
ernment.   See  San  Francisco,  8. 

Berkeley,  justice's  court  of.  See  Berke- 
ley. 

Creation  of  justice's  court  under  charter  of 
Berkeley  was  ineffectual.    See  Berkeley. 

Act  creating  justice's  court  in  Berkeley  is 
void.    See  Constitutional  Law,  15. 

San  Francisco,  justices  of  the  peace  of. 
See  San  Francisco,  8. 

Summons  in  justice  court,  when  void. 
See  Summons,  6. 

May  call  in  another  justice  to  make  pre- 
liminary examination.  See  Criminal  Law,  9. 

Justice  called  in  to  hold  preliminary  exam- 
ination need  not  sign  docket  See  Criminal 
Law,  9. 

Superior  court  may  enjoin  action  in  jus- 
tice's court.    See  Injunctions,  15. 

Mandamus  to  compel  proceeding  to  trial 
against  several  stockholders.  See  Corpora- 
tions, 44. 


Right  of  intervention  in  justice's  court  See 
Appeals,  434. 

Recitals  in  justice's  docket  of  service  of 
summons  are  not  prima  facie  evidence.  See 
Summons,  9. 

Recitals  in  docket,  effect  of.  See  Sum- 
mons, 9. 

Provisions  as  to  entries  in  docket  what  di- 
rectory.. See  Criminal  Law,  9. 

Appeal  from  judgment  of.  See  Appeals, 
XIII. 

I.  Jurisdiction  of;  Transfer  of  Cause  to  Su- 

perior Court. 

Proceedings  in  justices'  courts  after  re- 
fusal of  motion  for  change  of  venue,  effect 
of.    See  Venue,  II,  2. 

Jurisdiction  of,  over  violation  of  fish  and 
game  law.    See  Criminal  Law,  XI,  15. 

Certificate  of  election  is  prima  facie  evi- 
dence of  authority.    See  Criminal  Law,  582. 

Security  to  keep  peace,  jurisdiction  of  jus- 
tice.   See  Malicious  Prosecution,  5. 

1.  An  action  brought  in  justice's  court  for 
the  loss  of  animals  of  less  value  than  three 
hundred  dollars,  killed  upon  the  unfenced 
track  of  the  defendant's  railroad,  in  which 
issue  is  taken  as  to  plaintiff's  ownership  of 
the  land  through  which  the  railroad  passed 
upon  which  the  animals  were  killed,  is  prop- 
erly transferred  from  the  justice's  to  the  su- 
perior court,  as  being  within  its  original  Ju- 
risdiction; and  the  supreme  court  has  ap- 
pellate jurisdiction  over  the  entire  cause, 
though  the  points  raised  upon  the  appeal  do 
not  affect  the  matter  giving  jurisdiction  to 
the  superior  courts.  (Baker  v.  Southern  Cali- 
fornia Ry.  Co.,  114  Cal.  501.) 

2.  The  superior  court  has  jurisdiction  in 
such  action  to  allow  an  amendment  to  the 
complaint,  when  the  amended  complaint  as 
well  as  the  original,  shows  upon  its  fact  that 
the  title  or  possession  of  real  estate  is  in- 
volved in  the  action,  and  such  amendment 
may  be  allowed  in  other  respects,  to  the 
same  extent  as  if  the  action  had  been  com- 
menced in  the  superior  court.  (Baker  v. 
Southern  California  Ry.  Co.,  114  Cal.  501.) 

II.  Acts  of  Outside  of  His  Forum;    Chang- 

ing Boundaries  of  Township. 

3.  A  justice  of  the  peace  can  only  try  a 
defendant  in  the  justice's  court  and  no  va- 
lidity can  attach  to  his  judgment,  rendered 
in  another  forum.  (Ex  parte  Glambonlni, 
117  Cal.  573.) 

4.  Assuming  that  a  valid  order  has  been 
made  changing  the  boundaries  of  a  township 
so  as  to  make  a  justice  of  the  peace  a  non- 
resident of  the  township,  yet,  if  no  other 
person  was  appointed  to  fill  the  office,  and 
the  Justice  continues  to  act  as  such  justice 
and  to  do  business  as  a  justice  of  the  town- 
ship, without  being  ousted  therefrom,  he  is 
a  de  facto  Justice  of  the  peace  of  the  town- 
ship, and  his  right  to  exercise  the  functions 
of  the  office  cannot  be  questioned  in  a  col- 
lateral proceeding.  (People  v.  Sehorn,  116 
Cal.  503.) 
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III.  Pleadings,  Judgments,  and  Executions; 
Appearance  by  Demurrer,  Effect  of. 

5.  In  an  action  by  a  bank  in  the  justice's 
court,  a  copy  of  the  note  of  the  defendant 
to  the  bank,  which  is  sued  upon,  is  a  suffi- 
cient complaint;  and  if  the  bank  is  in  fact 
a  corporation,  in  the  absence  of  objection  to 
its  want  of  capacity  to  sue,  by  demurrer  or 
answer,  all  objection  thereto  is  waived. 
(McFall  v.  Buckeye  Grangers'  Warehouse 
Assn.,  122  Cal.  468.) 

6.  A  judgment  rendered  in  favor  of  a  bank 
in  the  justice's  court  is  not  void  because  the 
record  does  not  affirmatively  show  its  cor- 
porate capacity,  and  it  cannot  be  collaterally 
attacked  on  that  ground,  in  order  to  avoid  a 
sale  under  execution  thereupon.  (McFall  v. 
Buckeye  Grangers'  Warehouse  Assn.,  122 
Cal.  468.) 

7.  A  defendant,  by  demurring  to  a  com- 
plaint in  a  justice's  court,  submits  himself 
to  the  jurisdiction  of  the  court,  under  sec- 
tions 416  and  1014  of  the  Code  of  Civil  Pro- 
cedure, notwithstanding  a  recital  in  the  de- 
murrer to  the  contrary,  and  that  his  appear- 
ance is  only  for  the  purpose  of  demurring; 
and  upon  the  overruling  of  such  demurrer, 
and  the  entry  of  his  default  for  failure  to  an- 
swer, cannot  maintain  prohibition  against 
the  further  proceedings  of  the  justice's 
court,  on  the  ground  of  Irregularities  in  the 
service  and  return  of  the  summons.  Con- 
ceding that  such  irregularities  were  not 
waived  by  the  demurrer,  the  right  of  the  de- 
fendant to  have  his  objections  thereto  re- 
viewed on  appeal,  where  his  previous  motion 
to  quash  the  service  has  been  denied,  is  a 
plain,  speedy,  and  adequate  remedy.  (Mc- 
Donald v.  Agnew,  122  Cal.  448.) 

8.  In  an  action  on  a  judgment  by  default 
rendered  in  the  justice's  court,  the  burden 
is  upon  the  plaintiff  to  show  affirmatively  by 
competent  evidence  that  the  justice's  court 
acquired  jurisdiction  to  render  the  judgment 
sued  upon.    (Fisk  v.  Mitchell,  124  Cal.  359.) 

Judgment  of  justice  in  another  forum  is 
void.    See  ante,  3. 


IV.  Compensation  and  Fees. 

Fees  of  justice  in  San  Francisco.  See 
San  Francisco,  II. 

Act  of  1895,  establishing  fees  of  justices, 
supersedes  other  acts.  See  Constitutional 
Law,  10. 

Act  of  1895  limiting  fees  to  be  charged  by, 
is  void.    See  Constitutional  Law,  8,  9. 

9.  The  compensation  of  justices  of  the 
peace  cannot  be  regulated  in  part  by  the  fee 
act  of  1895,  but  is  governed  wholly  by  the 
County  Government  Act  of  1893,  Including 
the  amount  of  fees  which  they  are  permitted 
to  retain;  but  the  fee  act  of  1895,  though  in- 
valid in  limiting  that  amount,  still  remains 
as  a  full  and  complete  fee  bill,  and  estab- 
lishes what  fees  may  be  charged  for,  and 
collected  by,  justices  of  the  peace,  and  by  all 
county  and  township  officers.  (Dwyer  v. 
Parker,  115  Cal.  544.) 


10.  A  settlement  by  a  justice  of  the  peace 
with  a  county  for  his  fees  in  criminal  cases, 
pursuant  to  the  act  of  March  28,  1895,  and 
prior  to  the  decision  of  the  supreme  court  de- 
claring that  act  unconstitutional,  cannot  be 
revoked,  and  a  claim  for  such  fees  cannot  be 
subsequently  allowed  by  the  board  of  super- 
visors under  the  County  Government  Act, 
merely  crediting  thereupon  the  amount  pre- 
viously paid  under  the  act  of  1895.  (Cooley 
v.  Calaveras  Co.,  121  Cal.  482.) 


V.  Vacancy  in  Office;    Appointment;    Right 

to  Hold  Over. 

11.  The  provisions  of  the  County  Govern- 
ment Act  of  1893,  authorizing  boards  of  su- 
pervisors to  fill  by  appointment  the  office  of 
justice  of  the  peace  when  vacant,  are  not  in 
conflict  with  the  provisions  of  the  constitu- 
tion making  the  office  an  elective  one.  (Peo- 
ple v.  Chaves,  122  Cal.  134.) 

12.  The  board  of  supervisors  has  power 
to  appoint  a  justice  of  the  peace  for  a  new 
township  created  by  them  under  the  County 
Government  Act,  to  fill  a  vacancy  in  the 
newly  created  office,  which  became  vacant 
on  the  instant  of  its  creation  as  an  existing 
office  without  an  Incumbent.  (People  v. 
Chaves,  122  Cal.  134.) 

13.  A  justice  of  the  peace,  properly  ap- 
pointed for  a  new  township,  has  the  right, 
and  it  is  his  duty,  to  hold  over,  as  an  in- 
cumbent of  the  office  de  jure,  until  his  suc- 
cessor is  elected  and  qualified.  The  failure 
to  elect  his  successor  at  the  first  general  elec- 
tion following  his  appointment  cannot  de- 
prive him  of  his  right  to  act  (People  v. 
Chaves,  122  Cal.  134.) 

JUSTIFIABLE  HOMICIDE. 

See  Criminal  Law,  XI,  16,  b. 

Instruction  as  to.  See  Criminal  Law,  XI, 
16,  e,  D. 

JUSTIFICATION. 

Libel,  justification  in.    See  Libel,  II,  1,  c. 

Sureties  on  appeal  bonds,  justification  of. 
See  Appeals,  V,  2,  d. 

In  Blander.    See  Slander,  7. 

KNOWLEDGE. 

Judicial  notice.    See  Judicial  Notice. 
Means  of,  effect  of.    See  Fraud. 
Publishers,  knowledge  of.    See    Libel,  II, 

1,  b. 

Means  of.  See  Notice;  Statute  of  Limita- 
tions, 40  et  seq.;  Vendor  and  Vendee,  3. 

Master's  knowledge  of  defects  and  evi- 
dence as  to.    See  Master  and  Servant,  II, 

2,  e. 

Servant,  knowledge  by,  of  condition  of  ma- 
chine, and  danger  of  work.  See  Master  and 
Servant,  II,  2,  f. 

Servant,  knowledge  qf,  is  knowledge  of 
master.    See  Master  and  Servant,  1,  2. 
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LABOR. 

Hours  of.    See  Streets,  X,  1. 
Chinese.    See  Streets,  X,  1. 


LABORERS.         , 

Lien  of.  See  Master  and  Servant,  58  et 
seq. 

LAGHSS. 

Admissibility  of  evidence,  laches  of  plain- 
tiff cannot  be  considered  in  determining. 
See  Evidence,  76. 

Bars  right  to  continuance,  when.  See  Con- 
tinuance. 

Continuance,  refusal  of,  because  of.  See 
Continuance. 

Contract,  one  seeking  to  rescind,  must  not 
be  guilty  of.    See  Rescission  of  Contracts,  6. 

Conversion  of  shares,  damages  where 
party  guilty  of  laches.    See  Trover,  4,  5. 

Creditor,  laches  of,  does  not  discharge 
surety  or  guarantor.    See  Suretyship,  2. 

Diligence  requisite  on  opening  default 
See  Default,  III,  3. 

Dismissal  for  want  of  prosecution.  See 
Dismissal,  I. 

Execution  sale  cannot  be  set  aside  after 
what  time.    See  Executions,  17. 

Explanation  of.    See  Default,  25,  26. 

Fact,  laches  is  question  of.  See  Default. 
24. 

Fraud,  effect  of  laches.    See  Fraud,  II. 

Loss  of  rights  by.  See  Watercourses,  VI, 
4,  b. 

Mandamus,  denial  of  writ  of,  because  of. 
See  Appeals,  148. 

New  trial  for  newly  discovered  evidence, 
laches  bars  right  to.  See  New  Trial,  25  et 
seq. 

Prolonging  statute  by.  See  Statute  of 
Limitations,  VI. 

Stockholder,  unexplained  delay  in  bring- 
ing suit  by,  is  not  laches  per  se,  when.  See 
Corporations,  5. 

Telegram,  delay  in  delivery  of,  what  dam- 
ages  not  recoverable.  See  Telegraph  Com- 
panies, 2. 

Effect  of,  in  suit  to  enforce  resulting  trust. 
See  Trusts  and  Trustees,  40  et  seq. 

Trust,  laches  in  suit  to  enforce.  See 
Trusts  and  Trustees,  80  et  seq. 

What  is  not.  See  Partition,  9;  Trusts  and 
Trustees. 


LAFAYETTE  SQUARE. 
See  San  Francisco,  27,  28. 

LAKES. 

Purchase  of  lands  uncovered  by  rescission 
of  lake.    See  Public  Lands,  5. 

LANDLORD  AND  TENANT. 
See  Forcible  Entry  and  Unlawful  Detainer. 

I.  What    Constitutes    Relationship   and 
Evidence  of. 


II. 

III.  Trespass  on  Property  and  Remedy  of 

Lessee;  Blasted  or  Waste  Material, 
Action  by  Lessee  for. 

IV.  Assignment  by  Lessee. 

V.  Defects    in     Premises    or     Property 
.  Leased,  Liability  for;  Injuries  from 
Repairs  by  Landlord. 

VI.  Rent;    Agreements    Relating   to  Crop 
Raised  on  Land. 

VII.  Eviction   of    Tenant;    Ejectment    by 
Lessor. 

VIII.  Improvements  by  Lessee. 

IX.  Death  of  Lessor  and  Appointment  of 
Lessee  as  Administrator. 

X.  Sale  of  Premises  under  Forced  Sale. 

•   XI.  Options  to  Purchase;    Expiration  of 
Term;  Tenant  Holding  over. 

XII.  Conveyance  by  Lessor  to  Lessee. 

I.  What  Constitutes   Relationship  and   Evi- 
dence of. 

Question  of  tenancy  is  one  of  fact.  See 
post,  24* 

Vendee  taking  possession  does  not  enter  as 
tenant.    See  Vendor  and  Vendee,  7. 

Threshing  machine,  lease  of,  does  not  con- 
stitute partnership,  when.  See  Partner- 
ship, 1. 

What  agreement  creates  relationship  of 
landlord  and  tenant.    See  post,  38. 

Lease,  what  contract  is  not.  See  Water 
Companies,  3. 

1.  Flats  or  floors  of  a  house,  when  leased 
separately  to  tenants,  are  as  much  separate 
dwellings  as  adjoining  houses,  and  the  let- 
ting of  them  creates  a  tenancy  in  real  estate, 
where  the  owner  does  not  retain  control  of 
the  whole  premises,  though  there  may  be  a 
common  entrance  in  charge  of  the  landlord 
or  his  servant.  (McDowell  v.  Hyman,  117 
Cal.  67.) 

2.  In  an  action  by  one  claiming  to  be  the 
tenant  of  the  third  and  fourth  floors  of  a 
building,  to  recover  from  the  landlord  dam- 
ages resulting  from  his  repair  of  the  second 
floor  where  issue  was  taken  as  to  plaintiff's 
tenancy  of  the  third  floor,  and  the  evidence 
was  conflicting  on  that  issue,  but  the  testi- 
mony of  plaintiff,  if  believed,  was  sufficient 
to  prove  such  tenancy,  a  verdict  for  the 
plaintiff  will  not  be  disturbed,  as  being  con- 
trary to  the  evidence  on  that  question.  (Mc- 
Dowell v.  Hyman,  117  Cal.  67.) 

3.  A  contract  by  which  farming  lands 
were  demised  and  let  for  a  term  of  years  to 
one  who  agreed  to  give  annually  for  the  use 
thereof  a  certain  portion  of  the  crops  of 
grain  and  other  products  grown  thereon  is 
a  lease,  creating  the  conventional  relation  of 
landlord  and  tenant  between  the  parties,  and 
not  a  cropping  contract.  The  portion  of  the 
grains  and  fruit  to  be  delivered  to  the  land- 
lord, when  gathered,  is  rent,  which  is  a 
compensation  for  the  use  of  the  land,  and 
may  be  made  payable  in  any  chattels  or 
products  of  the  soil,  equally  as  well  as  in 
money.    (Clarke  v.  Cobb,  121  Cal.  595.) 
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4.  A  person  employed  as  agent  for  another 
In  renting  his  lands  and  having  the  over- 
sight and  care  of  the  property  for  a  fixed 
compensation  cannot  confer  upon  himself 
the  rights  or  privileges  of  a  tenant  of  any 
part  of  the  land,  or  the  ownership  of  a  crop 
grown  thereon;  and,  In  the  absence  of  evi- 
dence of  an  agreement  that  he  should  culti- 
vate the  land  as  tenant,  the  presumption  Is 
that  he  did  it  as  foreman,  and  the  burden  of 
proof  Is  upon  him  to  show  clearly  that  there 
was  an  agreement  between  him  and  the 
owner  of  the  land  that  he  should  cultivate 
it  as  tenant  for  a  share  of  the  crop,  else  the 
owner  of  the  land  will  be  deemed  entitled 
to  the  crop,  and  may  enjoin  its  removal  by 
the  agent.    (Paige  v.  Aklns,  112  Gal.  401.) 

5.  The  evidence  reviewed,  and  held  insuffi- 
cient to  justify  a  finding  that  the  defendant 
was  a  tenant  of  the  plaintiff  under  a  crop- 
ping agreement  with  him.  (Paige  v.  Aklns, 
112  Gal.  401.) 

II.  Lease. 

Leasehold  interest  need  not  be  sold  before 
land  in  enforcing  lien,  when.  See  Mechan- 
ics' Liens,  77. 

Does  not  create  partnership,  when.  See 
Partnership,  1. 

Agreement  to  pay  for  services  in  procur- 
ing renewal  of  lease  not  discharged  by 
abandonment  of  lease.    See  Contracts,  37. 

Conditions  In.  See  Municipal  Corpora- 
tions, IV,  4. 

Lease  of  land  with  wharf  grants  an  estate 
and  not  a  mere  franchise.    See  Wharves. 

Waterfront,  lease  of,  validity  of.  See 
Wharves. 

Mining  property,  leases  of.  See  Mines 
and  Mining,  VII. 

Oral  agreement  to  procure  lease,  merger 
of  in  written  contract.    See  Contracts,  7. 

Railroad,  lease  by.    See  Railroads,  VI. 

Water  plant,  void  lease  of  by  city  and 
rights  under.  See  Municipal  Corporations, 
IV,  4. 

When  void.  See  Municipal  Corporations, 
15  et  seq. 

Delivery  of  lease  to  assignee  of  lessee. 
See  post,  IV. 

What  contract  is  not  a  lease.  See  Water 
Companies,  3. 

It  is  not  necessary  to  sustain  lease  to  show 
title  in  fee  in  lessor.    See  post,  11. 

Lease  Is  to  be  construed  as  a  whole.  See 
post,  33. 

Construction  of  provision  against  assign- 
ment.   See  post,  20. 

Number  of  leases  entered  into  between 
landlord  and  tenant  is  a  question  of  fact, 
when.    See  post,  32. 

6.  A  parol  lease  for  five  years  is  void,  and 
no  rights  are  fixed  by  its  terms;  but,  when 
entry  is  made  under  it,  the  tenancy  is  either 
at  will,  or  from  month  to  month,  or  from 
year  to  year,  according  to  the  circumstances 
of  the  case;  and  where  the  land  is  agricul- 
tural, and  the  rent  is  to  be  paid  annually, 
and  is  in  fact  paid  to  the  lessor  and  accepted 
by  him  as  annual  rent,  the  holding  is  from 
year  to  year.  (Phelan  v.  Anderson,  118  Gal. 
504.) 


7.  An  answer  which  avers  facts  showing 
that  a  lease,  though  signed  by  the  defend- 
ants, was  never  delivered  to  them,  but  was 
delivered  only  to  their  assignee  to  whom  it 
was  assigned  at  plaintiff's  request,  suffi- 
ciently denies  an  averment  in  the  com- 
plaint of  the  execution  of  the  lease  to  the 
defendants.  (Stetson  v.  Briggs,  114  Cal. 
511.) 

8.  A  lease  of  an  island  with  all  the  live- 
stock thereon,  requiring  the  lessee  to  in- 
crease and  keep  the  cattle  up  to  the  number 
of  fifteen  hundred,  and  the  sheep  to  the 
number  of  forty  thousand,  and  to  deliver' 
them  up  at  the  end  of  the  term,  cannot  be 
construed  as  permitting  the  lessee  to  deliver 
up  any  less  than  the  stipulated  number,  in 
case  he  could  not,  by  reasonable  care  and 
proper  husbandry,  have  acquired  so  many 
during  the  term.  (Estate  of  More,  121  Cal. 
600.) 

9.  A  reservation  in  the  lease  of  an  island 
of  fifty  hectares  for  public  user,  not  desig- 
nated or  selected,  but  to  be  decided  upon  by 
the  Mexican  government,  has  the  effect  of  a 
condition  subsequent  at  the  option  of  the 
government;  and  until  the  selection  should 
be  made  by  the  government,  the  plaintiff 
had  the  right  to  the  whole  island,  and  to  the 
control  and  right  of  possession  of-  all  the 
goats  thereon.  (Garcia  v.  Gunn,  119  Cal. 
315.) 

10.  A  reservation  of  pasturage  in  the 
lease  does  not  conflict  with  an  exclusive 
right  of  hunting  conferred  by  the  lease. 
(Kellogg  v.  King,  114  Cal.  378.) 


III.  Trespass  on  Property  and  Remedy  of 
Lessee;  Blasted  or  Waste  Materials, 
Action  by  Lessee  for. 

11.  It  is  not  necessary,  in  order  to  sustain 
the  lease,  to  show  a  title  in  fee  in  the 
lessors;  but  it  is  enough  to  show  a  bona  fide 
possession  of  the  premises  under  a  claim  of 
right,  which  is  itself  evidence  of  title,  and 
may  be  relied  upon  as  against  mere  tres- 
passers.    (Kellogg  v.  King,  114  Cal.  378.) 

12.  Under  a  lease  of  an  island  by  the 
Mexican  government  to  the  assignor  of  the 
plaintiff,  conferring  a  right  to  utilize  the 
wild  goats  tnereon  with  a  right  of  selection 
for  the  purpose  of  killing  them  in  modera- 
tion, although  the  plaintiff  might  have 
maintained  an  action  of  trespass  for  the  ac- 
tion of  trespassers  in  entering  wrongfully 
upon  the  island  and  killing  the  goats  and 
taking  away  their  skins,  he  was  not  con- 
fined to  that  remedy;  but  such  action  was 
an  Interference  with  plaintiff's  right  of  pos- 
session and  control  of  all  of  the  goats, 
which  entitled  him  to  elect  to  recover  the 
possession  of  the  skins  in  an  action  of  claim 
and  delivery;  and  It  is  immaterial  that 
plaintiff  had  not  the  right  to  kill  all  of  the 
goats  killed  by  the  trespassers.  (Garcia  v. 
Gunn,  119  Cal.  3i5.) 

13.  In  an  action  of  assumpsit,  for  goods 
sold  and  delivered,  which  consisted  of 
blasted  materials,  claimed  by  the  plaintiffs 
to  have  belonged  to  them,  and  to  have  been 
taken   away  by   the  defendants,  when   the 


424 


LANDLORD  AND  TENANT,  IV,  V. 


ownership  thereof  by  plaintiffs  was  denied, 
proof  thereof  devolved  upon  them;  and 
where  they  introduced  a  lease  to  themselves 
of  premises  from  which  they  claimed  the 
materials  were  taken,  the  right  of  the  plain- 
tiffs to  recover  depends  upon  the  ownership 
by  their  lessor  of  the  land  from  which  the 
materials  were  blasted,  and  they  cannot 
claim  that  such  ownership  was  not  in  issue. 
(Gray  v.  Bschen,  125  Gal.  1.) 

14.  Instructions  in  such  action,  based  up- 
on testimony  that  the  blasting  was  done  by 
plaintiffs'  lessor  within  the  lines  of  a  public 
street,  to  the  effect  that  if  the  jury  find  that 
plaintiffs'  lessor  was  not  the  owner  of  the 
land  from  which  the  materials  were  blasted, 
and  had  no  Interest  therein,  and  that  plain- 
tiffs' only  right  to  the  materials  was  derived 
from  him,  their  verdict  should  be  for  the  de- 
fendants, and  that,  if  any  of  the  materials 
were  blasted  out  of  the  street  without  the 
consent  of  the  city  authorities,  their  verdict 
should  be  for  the  defendants  as  to  all  ma- 
terials which  came  from  the  street,  are  cor- 
rectly given.    (Gray  v.  Bschen,  125  Cal.  1.) 

15.  Where  it  appeared  that  defendants 
had  bought  from  plaintiff's  lessor,  and  paid 
for  all  "waste"  materials  blasted  by  him  on 
the  premises  subsequently  leased  by  him  to 
plaintiffs,  the  title  of  the  defendants  to  such 
"waste"  materials  is  superior  to  that  of  the 
plaintiffs;  and  plaintiffs  only  took  from 
their  lessor  what  had  not  before  been  sold 
to  the  defendants.  (Gray  v.  Bschen,  125 
Cal.  1.) 

# 

IV.  Assignment  by  Lessee. 

Answer  averring  delivery  of  lease  directly 
to  assignee  sufficiently  denies  averment  of 
execution  of  lease  to  defendant  when.  See 
ante,  7. 

16.  Where  the  whole  of  the  term  of  a  lease- 
hold estate  is  assigned,  there  is  no  relation 
of  landlord  and  tenant  between  the  assignor 
and  the  assignee,  but  only  that  of  seller  and 
purchaser,  and  if  the  original  lessor  had  no 
title  when  the  lease  was  made,  and  the  as- 
signee is  compelled  to  attorn  to  the  holders 
of  the  legal  title  to  prevent  eviction,  there  is 
a  failure  of  consideration  for  the  assignment 
of  the  lease,  and  the  assignor  cannot  re- 
cover any  unpaid  installments  of  purchase 
money.  (Jeffers  v.  Baston,  Bldridge  &  Co., 
113  Gal.  345.) 

17.  Where  a  lease  was  signed  by  the 
lessees  in  whose  favor  it  was  drawn,  but 
was  never  delivered  to  them,  and  was  as- 
signed by  them  at  the  request  of  the  lessor's 
agent,  and  delivered  to  the  agent,  and  the 
first  installment  of  rent  was  received  by  the 
lessor  from  the  assignee,  the  original  lessees 
never  became  obligated  to  pay  the  rent. 
(Stetson  v.  Briggs,  114  Cal.  511.) 

18.  A  finding  that  a  lessee  corporation 
which  received  a  conveyance  from  one  of 
the  lessors  was  identical  with  its  alleged 
grantee,  and  that  the  mining  operations  con- 
ducted by  the  grantee  corporation  were,  in 
reality,  conducted  by  the  lessee  corporation, 
supported  by  evidence  that  the  new  corpora- 
tion  was  substantially  a  reorganization  of 


the  old  one,  and  was  only  the  old  one  under 
a  new  name,  for  the  purpose  of  evading  the 
obligations  of  the  lease,  is  sufficient  to  sus- 
tain a  judgment  against  both  corporations 
for  royalties  in  favor  of  the  other  lessor  for 
mining  done  after  the  transfer  from  the  old 
to  the  new  corporation.  (Higgins  v.  Cali- 
fornia Petroleum  etc.  Co.,  122  Cal.  373.) 

19.  A  mere  nominal  transfer  by  a  lessee 
corporation  to  another  corporation  or- 
ganised for  the  same  purpose,  with  the  same 
officers  and  the  same  place  of  business, 
without  any  consideration  to  the  lessee  cor- 
poration for  the  transfer,  which  was  evi- 
dently made  to  prevent  the  lessor  from  col- 
lecting royalties  under  the  lease,  is  con- 
structively fraudulent  as  matter  of  law  as 
against  such  lessor,  and  does  not  affect  the 
responsibility  of  both  corporations  to  him 
for  the  royalties  reserved  In  the  lease.  (Hig- 
gins v.  California  Petroleum  etc.  Co.,  122 
Cal.  373.) 

20.  A  lease  of  an  island  by  the  Mexican 
government  to  the  assignor  of  plaintiff,  con- 
ferring a  right  to  utilise  the  wild  goats 
thereon,  with  a  right  of  selection  for  the 
purpose  of  killing  them  in  moderation,  and 
containing  a  condition  against  assignment 
of  the  lease  without  the  consent  of  the 
lessor,  conferred  upon  the  lessor  only  the 
option  to  forfeit  the  lease  for  breach  of  the 
condition,  and  the  assignment  thereof  to 
plaintiff  without  previous  consent  of  the 
lessor  was  not  void,  but  passed  the  term 
to  plaintiff,  and  upon  subsequent  consent  of 
the  Mexican  government  to  the  assignment, 
the  assignee  took  all  the  rights  of  the  lessee 
as  of  the  date  of  the  assignment,  and  be- 
came entitled  to  the  immediate  and  exclu- 
sive possession  of  the  skins  of  wild  goats 
taken  from  such  island  subsequent  to  the 
date  of  the  assignment  (Garcia  v.  Gunn, 
119  Gal.  315.) 

V.  Defects  in  Premises  or  Property  Leased, 
Liability  for;  Injuries  from  Repairs  by 
Landlord. 

Sufficiency  of  evidence  to  prove  tenancy 
in  action  for  injuries  from  repairs.  See 
ante,  2. 

21.  An  action  for  the  death  of  a  tenant's 
wife,  alleged  to  have  been  caused  by  the 
deceit  and  fraud  of  the  executors  of  a  de- 
ceased person,  in  leasing  the  premises  to 
the  plaintiff,  under  a  misrepresentation  as 
to  their  safe  condition,  if  it  can  be  main- 
tained at  all,  is  properly  brought  against 
the  lessors  individually,  and  could  not,  in 
any  event,  be  sustained  against  the  estate 
of  the  decedent.  (Toner  v.  Meussdorffer, 
123  Cal.  462.) 

22.  Where  it  affirmatively  appears  that 
the  defect  in  the  leased  premises  was  so 
latent  that  none  of  the  family  of  the  tenant 
discovered  it  during  five  months'  occupa- 
tion, and  that  the  assertion  made  by  the 
lessors  as  to  the  safety  of  the  premises  was 
not  fraudulently  made,  but  was  warranted 
by  the  appearance  of  the  premises,  and  was 
believed  to  be  true  when  made,  they  cannot 
be  charged  with  fraud  in  making  it,  but 
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the  rale  of  caveat  emptor  applies,  and  an 
examination  of  the  premises  and  discovery 
of  the  defect  rested  as  much  upon  the  tenant 
as  upon  the  lessors.  (Toner  v.  Meussdorffer, 
123  Cal.  462.) 

23.  The  principal  covenant  on  the  part  of 
a  landlord,  which,  if  not  expressed,  is  im- 
plied, is  that  his  tenant  shall  have  the  quiet 
enjoyment  and  possession  of  the  premises 
during  the  term;  and  although  the  landlord, 
who  has  leased  the  upper  floors  of  his  build- 
ing, has  a  right  to  alter  and  Improve  the 
lower  floor,  yet,  if  in  so  doing  he  commit  a 
breach  of  his  Implied  covenant  not  to  dis- 
turb the  quiet  enjoyment  of  the  tenant,  he 
is  liable  to  the  tenant  in  damages  for  the 
resulting  injury;  and  the  cause  of  action  of 
the  tenant  against  him  is  based  upon  breach 
of  such  covenant;  and  the  complaint  need 
not  aver  negligence  on  the  part  of  the  land- 
lord, nor  is  any  proof  thereof  required.  (Mc- 
Dowell v.  Hyman,  117  Cal.  67.) 

24.  Where  the  court  instructed  the  jury 
that  the  question  as  to  the  tenancy  of  the 
third  floor  was  one  of  fact  for  their  deter- 
mination, and  that  if  they  found  on  that 
question  in  favor  of  defendants,  and  further 
found  that  plaintiff  was  entitled  to  re- 
cover, it  could  only  be  for  such  damages  as 
were  sustained  in  the  use  and  enjoyment 
of  the  fourth  floor,  and  to  the  property 
thereon,  and  from  plaintiff's  testimony  it 
appeared  that  injury  was  sustained  upon 
the  fourth  floor  which  might  support  the 
verdict  as  to  the  amount  of  damages,  irre- 
spective of  the  testimony  as  to  injury 
sustained  upon  the  third  floor,  it  cannot  be 
said  that  the  amount  of  the  verdict  is  so  ex- 
cessive as  to  warrant  the  inference  that  it 
was  given  under  the  influence  of  passion  or 
prejudice.  (McDowell  v.  Hyman,  117  Cal. 
67.) 

25.  In  the  absence  of  any  covenant  by 
the  landlord  for  repairs  in  the  lease  of 
rented  premises,  or  of  any  fraudulent  rep- 
resentation or  concealment  on  his  part,  or 
knowledge  by  him  that  the  premises  when 
rented  were  unfit  for  occupancy,  he  is  not 
liable  for  injury  to  the  tenant  caused  by  the 
breaking  away  of  the  defective  floor  of  a 
porch.    (Gately  v.  Campbell,  124  Cal.  520.) 

26.  The  obligation  imposed  by  section  1041 
of  the  Civil  Code  upon  the  lessor  of  a  build- 
ing intended  for  the  occupation  of  human 
beings,  to  put  and  keep  it  in  a  condition  fit 
for  such  occupation,  in  the  absence  of  an 
agreement  to  the  contrary,  is  limited  by  the 
extent  of  the  privilege  conferred  upon  the 
tenant  by  section  1042;  and,  the  only  conse- 
quence of  a  breach  of  the  landlord's  obliga- 
tion is  that  the  tenant  may  either  vacate 
the  premises  or  expend  one  month's  rent  for 
repairs.    (Gately  v.  Campbell,  124  Cal.  520.) 

27.  An  instruction  stating  the  testimony 
showing  an  absence  of  notice  to  or  knowl- 
edge by  the  agents  of  the  landlord  of  the 
defective  condition  of  the  floor  of  the  porch, 
and  stated  to  the  jury:  "If  you  are  satisfied 
that  that  testimony  is  true,  you  can  find  a 
verdict  in  favor  of  the  defendant  If  not, 
you  will  find  for  such  damages  as  you  shall 
think  proper  to  allow,  bearing  in  mind  that, 


in  a  case  of  this  kind,  the  duty  of  proving 
notice  and  knowledge  upon  the  part  of  the 
agents  rests  upon  the  plaintiff,"  is  properly 
given,  and  does  not  violate  section  608  of 
the  Code  of  Civil  Procedure,  requiring  that  if 
the  testimony  is  stated,  the  court  must  in- 
form the  jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact.  (Gately  v. 
Campbell,  124  Cal.  520.) 

28.  An  instruction  requested  by  the  de- 
fendants assuming  that  the  plaintiffs  had 
knowledge  of  defects  in  the  floor,  rendering 
it  unsafe  and  dangerous,  in  the  absence  of 
any  evidence  to  that  effect,  is  properly  re- 
fused as  inapplicable.  (Gately  v.  Campbell, 
124  Cal.  520.) 

29.  An  instruction  requested  by  plaintiff 
as  to  giving  notice  to  the  landlord  to  repair 
defects  or  dilapidations  is  properly  refused 
where  there  is  no  testimony  upon  that  sub- 
ject, and  it  was  given  substantially  in  the 
charge  of  the  court,  and  where  plaintiff,  in 
his  brief,  while  conceding  the  correctness  of 
the  charge  as  to  the  rights  of  a  tenant  for 
injuries  resulting  from  dilapidations  aris- 
ing subsequent  to  the  Inception  of  the  lease, 
alleges  Its  irrelevancy  to  the  claim  of  the 
plaintiff.    (Gately  v.  Campbell,  124  Cal.  520.) 

30.  Lessors  of  a  threshing  machine,  who 
were  not  actual  partners  with  the  lessees, 
cannot  be  made  liable  for  injury  to  plaintiff 
as  an  employee  of  the  lessees,  under  section 
2444  of  the  Civil  Code,  as  ostensible  partners 
with  them,  when  no  facts  constituting  an 
equitable  estoppel  against  them  exist  in 
favor  of  the  plaintiff,  and  no  representations 
indicating  an  ostensible  partnership  were 
made  directly  or  indirectly  to  the  plaintiff, 
and  no  credit  was  given  by  the  plaintiff  to 
such  ostensible  partnership  upon  the  faith 
of  any  representations  of  the  lessors. 
(Nofsinger  v.  Goldman,  122  Cal.  609.) 

31.  In  order  to  charge  the  lessors  of  the 
threshing  machine  with  responsibility  to 
the  plaintiff  by  reason  of  the  employment  of 
plaintiff  by  their  agent,  it  is  essential  that 
the  evidence  should  show  the  existence  of 
an  actual  or  ostensible  authority  to  such 
agent  to  make  the  employment,  and  if  there 
is  a  total  failure  of  evidence  of  either,  so  far 
as  the  employment  of  the  plaintiff  is  con- 
cerned, the  lessors  cannot  be  charged  as  em- 
ployers of  the  plaintiff.  (Nofsinger  v.  Gold- 
man, 122  Cal.  609.) 

VI.  Rent;    Agreements    Relating    to    Crop 

Raised  on  Land. 

Counterclaim  (for  division  fence  in  ac- 
tion for  rent    See  Statute  of  Limitations,  34. 

Guaranty  of  rent  in  lease,  action  by  surety 
to  compel  payment  by  principal  debtor. 
See  Suretyship,  2  et  seq. 

Provision  for  liquidated  damages  on  non- 
payment of  rent  is  void.    See  Damages.  11. 

Liability  for  rent  where  there  is  an  option 
to  purchase.    See  post,  57   et  seq. 

Rent  where  tenant  holds  over.  See  post, 
56. 

32.  Where  there  was  evidence  for  the 
plaintiff  tending  to  show  that  the  amount 
of  annual  rent  specified  in  an  original  parol 
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lease  was  changed  and  increased  by  con- 
sent of  the  parties  for  the  ensuing  yean, 
and  that  the  defendant  was  in  partial  de- 
fault of  rent  for  the  year  in  which  the  action 
was  brought,  it  was  a  question  of  fact 
essential  for  the  jury  to  determine  as  to  the 
number  and  character  of  the  leases  en- 
tered into  between  the  parties,  and  an  in- 
struction that  the  only  lease  established 
was  the  original  parol  lease  for  years,  un- 
der which  the  defendant  entered  into  pos- 
session, at  a  specified  annual  rental,  is 
prejudicially  erroneous,  as  touching  upon  a 
matter  of  fact,  and  taking  from  the  jury 
the  evidence  for  the  plaintiff  as  to  the 
change  in  the  terms  of  rental.  (Phelan  v. 
Anderson,  118  Gal.  504.) 

33.  An  oral  lease  of  land  for  a  fixed  annual 
cash  rental,  with  an  understanding  that  the 
title  to  the  crop  was  to  remain  in  the  land- 
lord during  the  term,  and  that  the  crop  was 
to  be  hauled  to  the  nearest  warehouse  and 
stored  in  the  name  of  the  landlord,  who  was 
to  receive  the  cash  rental  from  the  sale 
thereof,  and  render  the  overplus,  if  any,  to 
the  tenant,  is  to  be  construed,  as  a  whole, 
as  intended  to  give  security  to  the  landlord 
for  payment  of  the  cash  rental,  and  to 
create  a  secret  lien  upon  the  growing  crop, 
as  such  security,  without  complying  with 
the  chattel  mortgage  law;  and  the  oral  pro- 
vision for  title  in  the  landlord  must  fail,  in 
view  of  the  intention  of  the  parties  for 
security,  as  evidenced  by  the  whole  con- 
tract; nor  can  the  secret  lien  stand  as 
against  an  attachment  levied  on  the  grow- 
ing crop  as  the  property  of  the  tenant  by 
his  creditor.  (Stockton  Sav.  etc.  Soc.  v.  Pur- 
vis, 112  Gal.  236.) 

34.  A  mere  unrecorded  lease,  assuming  to 
reserve  to  the  landlord  control  of  all  of  the 
produce  of  the  land,  and  the  right  to  sell 
and  dispose  of  the  same,  until  the  whole 
amount  of  the  cash  rental  shall  have  been 
paid,  is  not  effectual  to  create  a  lien  upon 
the  crop  for  the  rent;  and  a  chattel  mort- 
gagee who  has  first  obtained  possession  of 
the  crop,  under  an  informal  chattel  mort- 
gage, has  a  superior  right  to  that  of  the 
landlord,  as  a  creditor  at  large  of  the  lessee 
for  the  amount  of  the  rent  (Lemon  v. 
Wolff,  121  Cal.  272.) 

35.  An  unrecorded  lease  assuming  to  re- 
serve the  title  to  the  crop  in  the  lessor,  as 
security  for  a  cash  rent  to  be  paid  by  the 
lessee,  without  complying  with  the  chattel 
mortgage  law,  is  not  effectual  to  create  a 
lien  for  the  rent,  and  a  chattel  mortgage  of 
the  crop  executed  in  due  form  by  the  lessee, 
to  secure  advances  made  to  him  by  a  third 
person  who  has  no  knowledge  of  the  terms 
of  the  lease,  confers  a  paramount  right  upon 
the  mortgagee  as  against  the  lessor.  (Fer- 
guson v.  Murphy,  117  Cal.  134.) 

36.  The  possession  of  the  land  being  in 
the  lessee  during  the  term  of  the  lease, 
the  landlord  acquired  no  rights  in  the  crop 
as  against  other  creditors  of  the  lessee,  or 
purchasers  from  him,  by  merely  marking 
the  sacks  and  moving  them  to  a  different 
place  in  the  barn  occupied  by  the  lessee. 
Such  acts  did  not  constitute  a  delivery  or 


change  of  possession  of  the  property;  and 
the  subsequent  dielivery  of  them  by  the 
lessee  to  a  chattel  mortgagee,  and  the  ap- 
propriation of  them  to  the  payment  of  the 
debt  evidenced  thereby,  gave  such  chattel 
mortgagee  a  prior  right  thereto  as  against 
the  landlord.    (Lemon  v.  Wolff,  121  Gal.  272.) 

37.  The  lessee,  being  in  possession  of  the 
crop,  had  the  right  to  give  preference  either 
to  the  landlord  or  to  the  chattel  mortgagee, 
as  his  creditor,  and  might  confer  a  prior 
right  upon  the  chattel  mortgagee  as  against 
the  landlord,  by  consenting  to  the  actual 
taking  possession  of  the  crop  by  such  mort- 
gagee.   (Lemon  v.  Wolff,  121  Cal.  272.) 

38.  A  lease  of  a  dairy  farm  with  the  cows 
thereon,  for  a  fixed  rental,  with  a  stipulation 
that  no  hay  or  grain  or  other  products  of 
the  soil  should  be  sold  or  removed  from  the 
land  during  the  lease,  and  that  the  hay  re- 
maining on  the  land  at  its  expiration  should 
be  paid  for  by  the  lessor  at  a  fixed  price,  is 
not  merely  a  contract  to  carry  on  the  busi- 
ness of  dairying,  but  creates  the  conven- 
tional relation  of  landlord  and  tenant  be- 
tween the  parties,  and  gives  the  tenant  the 
title  to  the  hay,  and  the  lessor  has  no  in- 
terest in  or  lien  upon  it  which  he  can  en- 
force by  injunction  against  a  bona  fide 
mortgagee  of  the  hay  crop,  who  took  a  chat- 
tel mortgage  thereon  without  notice  or 
knowledge  of  the  terms  of  the  lease,  to  pre- 
vent him  from  selling  and  removing  the  hay 
under  foreclosure  of  the  mortgage.  (Mar- 
shall v.  Luis,  115  Cal.  622.) 

39.  The  remedy  of  the  lessor  for  the 
breach  of  the  contract  by  the  lessee  not  to 
sell  or  remove  the  hay  is  to  be  sought  by  re- 
entry, or  by  an  action  for  damages,  and  not 
by  injunction  against  a  third  person  whose 
claims  upon  the  hay  were  acquired  in 
ignorance  of  the  pretensions  of  the  lessor. 
(Marshall  v.  Luiz,  115  Gal.  622.) 

40.  Though  a  landlord  and  tenant,  who  are 
not  cotenants  of  the  land,  may  be  made 
cotenants  in  the  crops  to  be  raised,  such 
cotenancy  does  not  exist,  where  there  are 
no  appropriate  words  in  the  lease  to  indi- 
cate it;  and,  in  the  absence  of  such  words, 
the  products  to  be  delivered  to  the  landlord 
after  harvest  will  be  deemed  the  property 
of  the  tenant  until  the  delivery  is  made,  and 
treated  as  rent  to  be  then  paid.  (Clarke  v. 
Cobb,  121  Cal.  595.) 

41.  In  an  action  for  a  balance  of  unpaid 
rent  upon  a  lease  of  a  house,  where  recoup- 
ment of  damages  was  claimed  on  account  of 
misrepresentations  as  to  the  capacity  of  the 
house  which  Induced  the  defendants  to 
execute  the  lease,  and  the  only  evidence 
tending  to  show  damage  was  the  payment 
of  a  sum  for  additional  rooms,  which  sum 
was  remitted  from  judgment  on  motion  for 
new  trial,  they  are  not  injured  by  errone- 
ous findings  of  fact  on  the  question  of  dam- 
ages, and  cannot  claim  an  additional  al- 
lowance for  the  difference  in  rental  value 
of  such  a  house  as  it  was  represented  to  be, 
and  such  as  in  fact  it  was,  there  being  no 
evidence  to  show  such  difference  beyond 
the  payment  made  for  other  rooms.  (Hamil- 
ton v.  Smith,  125  Cal.  530.) 
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The  portions  of  the  crop  to  be  given  the 
landlord  are  rent,  when.    See  ante,  3. 

Sale  under  foreclosure  of  premises  leased 
under  agreement  by  which  crop  was  to  be 
delivered  as  rent.    See  post,  X. 

Cropping  contracts.    See  Croppers. 


VII.  Eviction    of    Tenant;    Bjectment    by 

Lessor. 

42.  Though  it  is  not  necessary  that  there 
shall  be  an  actual  ouster  to  constitute  an 
eviction  of  a  lessee  by  the  lessor,  and  any 
act  of  the  lessor  which  results  in  depriving 
the  lessee  of  the  beneficial  enjoyment  of  the 
premises  constitutes  an  eviction,  yet  the 
mere  commencement  of  an  action  of  eject- 
ment against  the  lessee  which  is  not  legally 
maintainable,  and  is  dismissed,  does  not  con- 
stitute an  eviction,  if  the  lessee,  and  those 
holding  under  him  remain  in  the  beneficial 
enjoyment  of  the  premises.  (Agar  v.  Wins- 
low,  123  Cal.  587.) 

43.  Where  all  the  subtenants  in  possession 
under  a  sublessee  were  advised  by  the  lessor 
to  pay  the  rent,  and  they  paid  the  same  to 
the  sublessee,  who  had  given  security  for 
rent  to  the  original  lessee,  and  such  sub- 
lessee and  his  subtenants  remained  in  pos- 
session under  the  original  lessee,  and  the 
sublessee  remained  liable  to  the  lessee  for 
rent,  the  improper  action  of  ejectment  by 
the  lessor  against  the  lessee  did  not  consti- 
tute an  eviction  of  the  lessee.  (Agar  v. 
Winslow,  123  Cal.  687.) 

44.  An  action  of  ejectment  will  not  lie  in 
favor  of  a  lessor  who  has  received  annual 
rent  under  a  void  parol  lease,  before  the  ex- 
piration of  the  year  for  which  the  rent  was 
received;  and  where  the  evidence  upon  the 
question  of  the  receipt  of  rent  for  that  year 
is  conflicting,  and  the  verdict  was  against 
the  plaintiff,  the  finding  of  the  jury  as  to 
that  fact  is  controlling  upon  appeal.  (Phe- 
lan  v.  Anderson,  118  Cal.  504.) 

Ejectment  by  landlord  is  no  defense  to 
action  of  unlawful  detainer.    See  Judgments, 
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VIII.  Improvements  by  Lessee. 

Lessee,  improvements  by,  liability  of  prop- 
erty to  mechanic's  lien.  See  Mechanics' 
Liens,  24. 

Mechanic's  lien,  foreclosure  of,  leasehold 
interest  need  not  be  sold  before  sale  of  land. 
See  Mechanics'  Liens,  77. 

Party  furnishing  materials  for  improve- 
ment by  lessee  is  not  original  contractor. 
See  Mechanics'  Liens,  16. 

45.  Where  leases  of  land  for  a  term  of 
years  contained  no  covenant  or  provision 
that  the  lessees  might  remove  buildings 
erected  by  them  during  the  term,  upon  per- 
manent foundations  embedded  In  the  soil, 
nor  that  the  lessor  would  purchase  or  pay 
therefor,  and  such  buildings  remain  on  the 
land  until  after  the  expiration  of  the  leases, 
they  are  part  of  the  realty,  and  belong  to 
the  owner  of  the  land.  (Board  of  Educa- 
tion v.  Grant,  118  Cal.  30.) 


46.  In  an  action  by  a  lessee  of  land  against 
the  lessor  to  have  the  value  of  certain  im- 
provements placed  upon  the  land  by  the 
lessee  declared  to  be  a  lien  thereon,  and  to 
have  the  land  sold  for  its  payment,  a  sub- 
sequent purchaser  of  the  land,  who  pur- 
chased It  after  the  termination  of  the  ten- 
ancy, is  a  necessary  party  defendant,  and  he 
cannot  be  said  to  be  improperly  joined  as  a 
defendant,  even  though  the  complaint  does 
not  sufficiently  state  a  cause  of  action  for 
affirmative  relief  against  him.  (Gardner  v. 
Samuels,  116  Cal.  84.) 

47.  In  the  absence  of  an  express  agree- 
ment to  that  effect,  a  tenant  has  no  lien 
upon  leased  land  for  the  value  of  improve- 
ments placed  thereon,  under  an  agreement 
that  the  landlord  shall  pay  for  the  same, 
at  the  expiration  of  the  term.  (Gardner  v. 
Samuels,  116  Cal.  84.) 

48.  A  covenant  in  a  lease  of  land  by  the 
terms  of  which  the  lessor  agrees  upon  the 
expiration  of  the  term  to  pay  for  any  im- 
provements which  the  lessee  might  put 
upon  the  land  under  a  permission  therefor  in 
the  lease,  withou.t  any  covenant  toy  the 
lessee  to  make  Improvements,  is  a  personal 
covenant  upon  the  part  of  the  lessor,  and 
not  one  which  can  be  enforced  against  one 
who  purchases  the  land  after  the  breach  of 
such  covenant.  (Gardner  v.  Samuels,  116 
Cal.  84.) 

IX.  Death  of   Lessor  and  Appointment  of 
Lessee  as  Administrator. 

49.  Where  there  was  a  lease  of  an  island 
with  livestock  thereon,  requiring  the  lessee 
to  keep  up  the  cattle  and  sheep  to  a  certain 
number  and  deliver  them  up  at  the  end  of 
the  term  upon  the  death  of  the  lessor  be- 
fore the  expiration  of  the  term,  the  lessee, 
having  become  the  administrator  of  his  es- 
tate, is  bound,  immediately  upon  such  ex- 
piration, to  turn  over  to  himself,  as  admin- 
istrator, the  stipulated  number  of  cattle  and 
sheep;  and,  upon  his  failure  to  do  so,  he 
must  be  charged  in  the  settlement  of  his 
accounts  with  the  value  of  the  cattle  and 
sheep  not  so  turned  over.  (Estate  of  More, 
121  Cal.  609.) 

50.  The  court  is  authorized  to  hear  and 
determine  the  extent  of  the  deficiency  for 
which  the  administrator  is  liable  as  lessee, 
in  the  settlement  of  his  annual  account, 
and  to  charge  him  for  the  deficiency,  in  such 
settlement,  and  is  not  bound  to  await  the 
settlement  of  his  final  account.  (Estate  of 
More,  121  Cal.  609.) 

X.  Sale  of  Premises  under  Forced  Sale. 

51.  A  sale  under  the  foreclosure  of  a  mort- 
gage upon  leased  land,  upon  which  a  por- 
tion of  the  products  of  the  soil  was  to  be 
delivered  annually  as  rent,  and  which  be- 
came due  and  payable  for  the  year,  after  the 
purchase  from  the  sheriff,  and  before  the 
expiration  of  the  time  for  redemption,  does 
not  entitle  the  purchaser  to  the  whole  of 
the  rent;  but  he  is  entitled,  under  section 
707  of  the  Code  of  Civil  Procedure,  only  to 
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an  apportionment  of  a  share  of  the  annual 
rent,  In  proportion  to  the  unexpired  part  of 
the  lease-year  existing  after  the  purchase. 
(Clarke  v.  Cobb,  121  Cal.  595.) 

52.  The  effect  of  the  sale  by  the  sheriff 
under  foreclosure  was  equivalent  to  an  as- 
signment of  the  lease  by  the  landlord  to 
the  purchaser  for  such  portion  of  the  lease- 
year  as  existed  between  the  time  of  pur- 
chase and  the  expiration  of  the  time  for 
redemption,  while  the  purchaser  held  the 
certificate  of  sale;  and  his  recovery  of  rent 
is  limited  to  the  amount  of  rent  earned  for 
that  time.    (Clarke  v.  Cobb,  121  Cal.  595.) 

53.  The  certificate  of  sale  of  land,  issued 
by  the  sheriff,  does  not  pass  any  interest 
In  the  crops  grown  upon  the  land  and 
ripened  and  harvested  during  the  period  of 
redemption.    (Clarke  v.  Cobb,  121  Cal.  595.) 

XI.  Expiration   of  Term;   Tenant   Holding 

Over. 

Surrender  of  estate  of  lessee  can  only  be 
made  by  consent  of  parties  In  writing. 
See  Statute  of  Frauds,  6. 

Tenant  disclaiming  title  is  not  entitled 
to  notice  to  quit.    See  Ejectment,  9. 

54.  A  tenant  in  possession  under  a  lease 
for  a  fixed  term  is  a  tenant  for  years,  and 
is  in  duty  bound,  at  the  expiration  of  his 
term,  to  surrender  possession  without  notice 
of  any  kind.    (Kuhn  v.  Smith,  125  Cal.  615.) 

55.  The  mere  holding  over  by  a  tenant 
under  a  lease  of  agricultural  lands,  after 
the  expiration  of  the  term  fixed  therein, 
for  a  period  of  six  weeks,  without  consent 
of  the  owner,  though  without  previous  de- 
mand for  possession,  does  not  constitute  a 
tenancy  at  will,  or  entitle  the  tenant  to 
any  notice  to  cut  off  his  rights,  before  the 
bringing  of  an  action  of  ejectment  against 
him  by  the  owner.  (Kuhn  v.  Smith,  125 
Cal.  615.) 

56.  In  an  action  upon  an  implied  contract 
to  pay  the  monthly  rent  stipulated  in  the 
lease,  under  a  tenancy  from  month  to  month 
after  the  expiration  of  the  lease,  if  the  court 
finds  that  such  implied  contract  existed,  It 
becomes  Immaterial  to  find  upon  an  Issue 
as  to  the  value  of  the  use  and  occupation. 
(Journe  v.  Hewes,  124  Cal.  244.) 

XII.  Options  to  Purchase;  Conveyance  by 

Lessor  to  Lessee. 

57.  Under  a  lease  containing  an  option  to 
purchase,  the  relation  of  lessor  and  lessee, 
and  the  liability  of  the  lessee  for  rent,  con- 
tinues until  a  tender  or  offer  to  pay  the 
purchase  money  is  made;  and  a  mere  notice 
of  an  intention  to  purchase  the  property 
given  to  a  son  and  former  agent  of  the 
lessor,  after  the  lessor's  death,  and  subse- 
quently to  the  administrator  of  the  estate 
of  the  deceased  lessor,  and  notice  of  an  In- 
tention "to  pay  for  the  same  when  the  pro- 
bate proceedings  are  fully  completed,  and 
the  owner  can  give  title  to  the  same,"  does 
not  create  the  relation  of  vendor  and  pur- 
chaser, or  suspend  the  liability  of  the  lessee 
for  rent.    (Journe  v.  Hewes,  124  Cal.  244.) 


58.  A  specific  performance  of  the  option 
to  purchase  adjudged  by  the  superior  court 
having  jurisdiction  of  the  estate,  nearly  one 
year  after  the  expiration  of  the  original 
lease,  the  terms  of  which  had  been  con- 
tinued from  month  to  month  by  the  admin- 
istrator, objection  to  the  specific  perform- 
ance being  waived  by  the  administrator 
and  heirs,  does  not  determine  that  the  op- 
tion to  purchase  was  exercised  at  or  before 
the  termination  of  the  original  lease,  or  that 
the  relation  of  vendor  and  purchaser  was 
then  constituted.  (Journe  v.  Hewes,  124  Cal. 
244.) 

59.  The  liability  of  the  lessee  for  rent  from 
month  to  month,  prior  to  the  action  for 
specific  performance,  was  not  necessarily  in- 
volved in  that  action,  and,  if  not  actually- 
litigated  therein,  is  not  concluded  by  the  de- 
cree rendered  In  the  action.  (Journe  v. 
Hewes,  124  Cal.  244.) 

60.  On  a  Joint  lease  of  a  mine  upon  con- 
veyance by  one  of  the  lessors  to  the  lessee, 
the  right  of  such  lessee  as  owner  to  work 
the  part  of  the  mine  conveyed  without  lia- 
bility to  the  other  lessor  is  in  abeyance, 
and  the  lessee  is  not  by  such  conveyance 
absolved  from  the  covenant  to  pay  royalty 
to  the  other  lessor.  (Higgins  v.  California 
Petroleum  etc.  Co.,  122  Oal.  878.) 

LANDOFFICE. 

Proceedings  before.  See  Public  Lands, 
VI. 

LANDS. 

See  Mexican  Lands;  Swamp  and  Overflowed 

Lands. 

Public  lands.    See  Public  Lands. 
Railroad,  lands  of.    See  Railroads,  IV. 

LARCENY. 

See  Criminal  Law,  XI,  21. 

Receiving  stolen  goods.  See  Criminal 
Law,  XI,  29. 

LAW. 
See  Questions  of  Law  and  Fact. 

Conclusion  of.  See  Findings;  Pleading 
and  Practice,  I,  2. 

Conclusion  of,  what  statement  is  not.  See 
Supplementary  Proceedings,  2. 

Foreign  law.    See  Foreign  Law. 

Custody  of  law.  See  cross-references  un- 
der Custody  of  Law. 

Action  at,  what  is.  See  Jury  and  Jurors, 
1. 

Mistake  of,  relief  against    See  Mistake,  1. 

Authority  of,  what  is  not.  See  Offices  and 
Officers,  1. 

LAW  OF  THE  CASE. 

See  Stare  Decisis. 

Case  affirmed  as  law  of  the  case.  See 
Supervisors,  II,  5. 


LAW  OF  THE  CASE. 
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Question  eliminated  on  former  appeal,  evi- 
dence on  not  admissible.    See  Libel,  8. 

Decision  on  former  appeal,  effect  of  in 
making  family  allowance.  See  Estates  of 
Deceased  Persons,  14. 

1.  Questions  of  law  already  decided  by 
this  court  between  the  same  parties,  upon 
former  appeals,  will  not  be  reviewed  upon  a 
subsequent  appeal.  (Brlnd  v.  Gregory,  122 
Gal.  480.) 

2.  The  decision  of  this  court  upon  a  first 
appeal  becomes  the  law  of  the  case,  and  is 
controlling  upon  a  second  appeal  (Balfour 
v.  Fresno  Canal  etc.  Co.,  123  Gal.  396.) 

3.  Where  the  facts  appearing  upon  a  sec- 
ond appeal  do  not  differ  from  those  disclosed 
upon  a  former  appeal,  the  decision  upon  the 
propositions  of  law,  based  upon  those  facts, 
rendered  upon  the  former  appeal,  is  the  law 
of  the  case,  and  is  decisive  upon  the  second 
appeal.    (Horton  v.  Jack,  115  Gal.  29.) 

4.  The  decision  of  the  appellate  court  upon 
a  former  appeal,  upon  questions  of  law,  be- 
comes the  law  of  the  case  through  all  subse- 
quent stages  of  the  case;  but  this  rule  does 
not  apply  to  the  decision  of  the  appellate 
court  upon  questions  of  fact.  (Wallace  v. 
Sisson,  114  Gal.  42.) 

5.  A  decision  rendered  upon  a  former  ap- 
peal is  not  the  law  of  the  case  where  the 
facts  are  substantially  different;  nor  can 
such  decision  be  regarded  as  an  authority 
upon  a  different  state  of  facts  to  which  other 
decisions  are  applicable.  (McDonald  v.  Mc- 
Coy, 121  Cal.  55.) 

6.  The  law  of  the  case  consists  not  in  the 
reasoning  of  the  court,  or  the  illustrations 
given  upon  a  former  appeal,  but  in  the  propo- 
sitions of  law  actually  decided  and  applicable 
to  the  facts  in  judgment;  and  the  rule  of  the 
law  of  the  case  only  applies  when,  upon  a 
subsequent  trial,  the  issues  and  facts  found 
remain  substantially  the  same,  and  has  no 
application  where  the  facts  alleged  and 
found  are  materially  different  from  those 
considered  on  a  former  appeal.  (Heidt  v. 
Minor,  113  Cal.  385.) 

7.  The  decision  of  the  appellate  court  upon 
a  former  appeal  that  the  evidence  was  suffi- 
cient to  warrant  a  finding  of  adverse  pos- 
session and  a  title  by  prescription,  in  the  de- 
fendant, is  of  a  question  of  fact,  and  the  de- 
cision thereof  does  not  become  the  law  of 
the  case,  but  upon  a  second  trial,  the  jury 
might  upon  the  same  or  additional  evidence 
find  the  issue  differently;  and  it  is  error  for 
the  court  upon  the  second  trial  to  take  that 
question  away  from  the  jury,  and  to  direct 
them,  as  the  law  of  the  case,  to  bring  in  a 
verdict  for  the  defendant.  (Robinson  \. 
Thornton,  114  Cal.  275.) 

8.  Where  the  pleadings  remain  unchanged, 
the  construction  given  to  them  upon  a 
former  appeal  becomes  the  law  of  the  case 
upon  a  second  appeal;  and  where  upon  a 
former  appeal  it  was  held  that  a  complaint 
by  a  corporation  against  a  subscriber  to  a 
"prospectus"  for  its  organization,  who  sub- 
scribed for  shares  therein,  showed  a  contract 
of  subscription  to  the  stock  of  the  corpora- 
tion as  contained  in  the  "prospectus"  signed 


by  the  defendant,  and  that  upon  the  facts 
alleged  in  the  complaint  as  to  the  calls  or  de- 
mands for  the  amount  agreed  to  be  paid  by 
defendant  for  such  subscribed  stock,  the 
plaintiff  Is  entitled  to  maintain  the  action, 
such  construction  of  the  complaint  is  the  law 
of  the  case  upon  the  second  appeal,  and  it 
cannot  be  urged  that  the  prospectus  did  not 
constitute  a  contract,  and  that  the  only  lia- 
bility of  the  defendant  was  for  assessments 
made  or  provided  in  the  Civil  Code.  (Au- 
burn Opera  House  etc.  Assn.  v.  Hill,  113 
Cal.  382.) 

9.  A  decision  rendered  upon  demurrer  to 
the  complaint  upon  a  former  appeal  is  the 
law  of  the  case  upon  a  second  appeal,  taken 
after  a  trial  of  the  case,  where  the  facts  are 
the  same  upon  both  appeals.  (Little  v.  Cald- 
well, 112  Cal.  27.) 

10.  The  decision  uponx  a  former  appeal 
rendered  upon  demurrer  to  the  complaint, 
that  one  who  claimed  to  have  been  injured 
in  his  property,  in  consequence  of  the  official 
neglect  of  the  superintendent  of  streets  in 
accepting  a  sewer  not  built  according  to 
specifications  of  the  contract,  has  a  remedy 
by  action  against  the  superintendent  and  the 
sureties  on.  his  bond,  is  not  the  law  of  the 
case,  upon  the  trial  of  Issues  as  to  whether 
the  sewer  was  valueless  for  the  purposes  for 
which  it  was  intended  and  as  to  the  amount 
of  damages  sustained  by  the  plaintiff. 
(Goodsell  v.  Ashworth,  115  Cal.  222.) 

11.  When  an  appeal  separately  taken  from 
the  judgment  in  a  criminal  case  is  decided 
only  upon  questions  arising  upon  demurrer 
to  the  information,  and  the  instructions  were 
not  in  fact  presented  or  passed  upon,  the 
rule  of  the  law  of  the  case  does  not  forbid 
the  review  of  the  instructions  upon  a  sep- 
arate appeal  from  an  order  denying  a  new 
trial,  notwithstanding  they  might  have  been 
presented  and  reviewed  upon  the  appeal 
from  the  judgment;  and,  in  such  case,  the 
defendant  may  prosecute  both  appeals, 
though  be  can  have  but  one  decision  on  the 
same  point  (People  v.  Thompson,  115  Cal. 
160.) 

12.  The  decision  upon  a  former  appeal, 
that  an  alleged  oral  agreement,  even  if 
proved  and  found  as  a  fact,  would  have  been 
of  no  effect,  is  to  be  deemed  the  law  of  the 
case  on  a  second  appeal,  even  though  the 
decision  of  that  question  was  not  absolutely 
necessary  on  the  first  appeal.  (Porter  v. 
Muller,  112  Cal.  355.) 

13.  In  an  action  to  recover  money  claimed 
to  be  due  for  an  alleged  share  of  profits  in 
the  business  of  the  decedent,  a  decision  ren- 
dered upon  a  former  appeal,  to  the  effect 
that  the  claim  of  the  plaintiffs  was  of  such 
a  nature  that  it  required  to  be  presented  as 
a  claim  against  the  estate  of  the  decedent, 
is  the  law  of  the  case  upon  a  subsequent  ap- 
peal.   (Faulkner  v.  Hendy,  123  Cal.  467.) 

14.  Where  it  was  held  upon  a  former  ap- 
peal that  a  cause  of  action  upon  an  agree- 
ment to  pay  the  loss  after  it  had  been  ascer- 
tained by  arbitrators  was  distinct  from  a 
cause  of  action  upon  the  policy,  and  that  a 
finding  that  no  such  promise  was  made  was 
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fatal  to  a  recovery  upon  such  a  cause  of 
action;  and  upon  a  second  trial  upon  the 
same  cause  of  action  the  court  found,  upon 
conflicting  evidence,  that  such  promise  was 
made,  the  decision  upon  the  former  appeal 
does  not  control  the  case  upon  the  changed 
facts,  nor  can  this  court  upon  a  second  ap- 
peal review  the  record  of  the  first  trial  to 
ascertain  the  relative  weight  of  the  proofs 
adduced  upon  the  two  trials;  and  where 
there  is  some  evidence  tending  to  support 
the  finding  as  made  upon  the  second  trial,  it 
will  not  be  disturbed  upon  appeal.  (Stock- 
ton Combined  Harvester  etc.  Works  v.  Glens 
Falls  Ins.  Co.,  121  Cal.  167.) 

15.  A  decision  rendered  upon  a  former  ap- 
peal by  the  principal  debtor,  as  to  the  right 
of  contribution  of  the  indorser  against  him, 
upon  seizure  and  sale  of  his  property  upon 
execution,  to  which  seizure  the  principal 
debtor  was  not  a  party,  is  not  the  law  of  the 
case,  to  preclude  a  recovery  of  damages 
against  the  parties  who  had  wrongfully 
seized  the  property,  whose  rights  were  not 
considered  or  passed  upon  on  the  former  ap- 
peal.   (March  v.  Barnet,  121  Cal.  419.) 

LAWS. 

Statutes.    See  Statutes. 
Codes.    See  Codes. 

LEADING  QUESTIONS. 
See  Witnesses,  II,  7. 
Discretion  as  to  allowing.    See  Gifts,  15. 

LEASES. 
See  Landlord  and  Tenant,  II. 

LEGACIES. 
See  Wills,  VI. 

LEGISLATIVE  ACTS. 
See  Certiorari. 

Action  in  granting  franchise.  See  Certi- 
orari, 6. 

Not  reviewable  on  certiorari.  See  Certio- 
rari, 7. 

LEGISLATURE. 

Appropriations  by.  See  Board  of  Exam- 
iners   2 

Exemption  of  cities  from  legislative  con- 
trol.   See  Municipal  Corporations,  III. 

Gifts  by.    See  Constitutional  Law,  III,  8. 

Motives  of  members  not  considered.  See 
Board  of  Examiners,  2. 

Power  of  legislature  relating  to  jurisdic- 
tion.   See  Jurisdiction,  I. 

Power  of,  to  declare  a  public  policy.  See 
Rewards,  S. 

Statutes.    See  Statutes. 

1.  A  state  legislature  has  the  same  un- 
limited power  of  legislation  which  resides 


In  the  British  parliament,  except  where  re- 
strained and  limited  either  by  express  words 
of  the  constitution,  or  by  necessary  implica- 
tion therefrom;  and  its  power  cannot  be  re- 
strained by  any  unnecessary  implication. 
(Mitchell  v.  Winnek,  117  Cal.  520.) 

2.  Where  the  state  senate  was  engaged  in 
an  investigation  of  the  conduct  of  its  mem- 
bers under  a  published  charge  that  some  of 
them  whose  names  were  not  given  had  taken 
bribes  for  aiding  in  the  passage  of  a  bill,  and 
the  news  editor  and  one  of  the  reporters  of 
the  paper  were  called  upon  to  testify  in  the 
matter,  and  refused  to  answer  questions  put 
to  them  as  to  the  names  of  those  from  whom 
they  had  received  information  touching  the 
charge  of  bribery,  and  the  nature  of  that 
Information,  such  questions  were  relevant 
and  pertinent  to  the  Inquisitorial  investiga- 
tion, which  It  was  strictly  within  the  juris- 
diction of  the  senate  to  prosecute,  nor  did 
the  question  call  for  a  privileged  communi- 
cation, and  the  senate  has  power  to  punish 
the  witnesses  for  contempt  in  refusing  to 
answer  the  questions  and  to  give  the  names 
of  their  informants.  (Ex  parte  Lawrence, 
116  Cal.  29&) 

LESSEE. 
See  Landlord  and  Tenant 

LESSOR. 
See  Landlord  and  Tenant 

LETTER  OF  CREDIT. 
What  Is.    See  Guaranty,  1. 

LETTERS. 

Administration,  right  to  letters  of.  See 
Executors  and  Administrators,  I. 

Administration,  letters  of,  issuance  and 
seal.  See  Executors  and  Administrators, 
III. 

Administration,  letters  of,  revocation  of. 
See  Executors  and  Administrators,  V. 

Admissibility  of  letters  found  on  deceased 
on  prosecution  for  murder.  See  Criminal 
Law,  XI,  16,  d.  I. 

Admissible,  letter  from  third  person  Is  not 
See  Fraudulent  Conveyances,  27. 

Exclusion  of  collateral  correspondence, 
when  harmless.    See  Evidence,  102. 

Express  trust  is  created  by  a  letter  when. 
See  Trusts  and  Trustees,  6. 

Threatening,  sending  of.  See  Criminal 
Law,  280. 

Value  of  as  evidence  is  to  be  determined 
by  jury.    See  Evidence,  112. 

What  letter  is  not  of  testamentary  ca- 
pacity.   See  Wills,  I. 

What  letter  is  not  an  extension  of  time. 
See  Time,  7. 

Written  to  collector  of  customs  assailing 
character  of  a  person  is  not  forgery.  See 
Criminal  Law,  315. 

Witness  cannot  give  opinion  as  to  mean- 
ing of,  when.    See  Evidence,  112. 


LEVEE-LIBEL,  I,  II,  1,  a,  b. 


431 


2. 


LEVEE. 

Action  for  Injury  from  deflection  of  water 
by.    See  Statute  of  Limitations,  16. 


LEVY. 

Assessment  by  reclamation  district    See 
Swamp  and  Overflowed  Lands,  II,  4. 
Execution,  levy  of.    See  Executions,  II. 
Tax,  levy  of.    See  Taxation,  IV. 

LEX  DOMICILII. 
See  Marriage  and  Divorce,  2 

LIABILITY. 
Restrictions  on.    See  Common  Carriers,  I. 

LIBEL. 

I.  What  Publications  are  Libelous;  Con- 
struction of;  Who  to  Determine. 
II.  Actions  for. 

1.  Evidence. 

a.  Understanding  of  Readers; 
Statements  of  Third  Persons. 

b.  Circumstances  of  Publication; 
Knowledge  of  Publisher;  Malice; 
Second  Publication. 

c.  Justification;  Variance. 

d.  Standing  of  Plaintiff;  Compe- 
tency of  Reporter. 

e.  Cross-examination. 

2.  Instructions. 

3.  Damages  and  Verdict;  Mental  Suf- 

fering; Effect  of  Retraction. 

In  admiralty.    See  Admiralty. 
Slander.    See  Slander. 
Criminal.    See  Criminal  Law,  XI,  22. 
Restraining    publication    of.    See  Injunc- 
tions, 16. 


I.  What    Publications    are    Libelous;    Con- 
struction of;  Who  to  Determine. 

Instruction  submitting  to  jury  the  deter- 
mination of  the  meaning  of  publications 
when  harmless.    See  post,  19. 

1.  The  publication  of  a  false  statement 
that  the  plaintiff  was  discharged  from  his 
employment  for  reprehensible  conduct,  is 
libelous  per  se,  aa  tending  naturally  to  ex- 
pose him  to  obloquy,  and  to  Injure  him  in 
his  occupation,  and  no  averment  or  proof  of 
special  damage  is  required  in  such  case, 
such  proof  being  only  required  when  the 
libelous  meaning  of  the  publication  is  covert, 
and  not  apparent  on  the  face  of  the  language 
used.    (Toninl  v.  Cevasco,  114  Cal.  266.) 

2.  When  the  language  of  an  alleged  libel 
Is  nnamblguous,  It  is  the  province  of  the 
judge  to  determine  its  construction,  and 
where  it  is  capable  of  two  constructions,  the 
jury  are  to  determine  in  what  nense  It  is 
used.    (Toninl  v.  Cevasco,  114  Cal.  266.) 

3.  The  common  Import  of  the  words  of 
a  published  article  must  be  applied  to  test 


its  libelous  character,  the  publishers'  inten- 
tions are  to  be  gauged  by  such  Import,  and 
the  readers'  understanding  of  it  must  be 
based  upon  such  import;  and  it  is'  the  sole 
province  of  the  jury  to  declare  Its  Import 
from  the  words  used.  (Hearne  v.  De  Young, 
119  Cal.  670.) 

II.  Actions  for. 
1.  Evidence. 

a.  Understanding  of  Readers;  Statements  of 

Third  Persons. 

Readers'  understanding  must  be  based  on 
common  understanding  of  words.  See  ante, 
3. 

4.  Where  it  does  not  appear  that  the 
readers  of  a  publication  alleged  to  be  libel- 
ous knew  anything  of  the  parties  or  of  the 
circumstances  save  what  they  gathered 
from  the  publication,  and  thus  stand  In  the 
same  position  with  reference  to  the  pub- 
lication as  the  jurors,  evidence  as  to  the 
understanding  of  such  readers  as  to  the 
meaning  of  the  publication  is  inadmissible. 
(Hearne  v.  De  Young,  119  Cal.  670.) 

5.  Where  an  issue  has  been  stricken  from 
the  answer  on  motion  of  plaintiff  as  to 
whether  the  libelous  words  were  under- 
stood by  third  persons  to  refer  to  the  plain- 
tiff, the  statements  of  third  persons  cannot 
be  offered  in  evidence  by  the  plaintiff  to 
prove  that  the  libelous  words  were  so  under- 
stood.   (Turner  v.  Hearst,  115  Cal.  394.) 

Statements  of  third  persons  not  admissible 
to  show  mental  suffering.    See  post,  26. 

b.  Circumstances  of  Publication;  Knowledge 

of  Publisher;  Malice;  Second  Publica- 
tion. 

6.  It  is  a  general  rule  that  the  publication 
and  all  the  circumstances  attending  and 
surrounding  it,  may  be  given  in  evidence 
upon  the  question  of  malice;  and  it  may  be 
shown  that  the  defendant  in  publishing  the 
article  relied  entirely  upon  the  publication 
in  another  paper,  and  did  not  verify  the  re- 
port of  that  paper,  as  evidence  touching  the 
question  of  negligence  or  careless  disregard 
of  the  rights  of  the  plaintiff,  notwithstand- 
ing the  fact  that  the  article  published  in 
such  other  paper  was  correct;  and  whether 
or  not  the  method  adopted  by  the  defendant 
amounted  to  such  disregard  is  matter  for 
the  jury  under  proper  instruction  by  the 
court    (Turner  v.  Hearst,  115  Cal.  394.) 

7.  Testimony  on  the  part  of  the  publishers 
that  the  first  libelous  article  published  was 
by  the  employees  of  the  defendants  without 
their  knowledge  or  consent,  Is  not  conclusive 
upon  the  question  of  malice  In  fact,  where 
there  are  circumstances  from  which  the 
jury  were  at  liberty  to  find  against  such 
testimony;  and  the  assertion  in  .the  answer 
of  the  truth  of  the  statements  made  in  the 
original  publication,  without  apparent  in- 
vestigation to  ascertain  their  truth,  and 
without  any  effort  to  prove  them  at  the 
trial,  Is  in  Itself  a  circumstance  which  the 
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jury  may  consider  as  tending  to  contradict 
the  testimony  on  behalf  of  defendants  on 
the  question  of  malice,  and  the  publication 
of  the  second  article  is  also  a  circumstance 
tending  to  contradict  such  evidence;  nor  is 
it  Incumbent  upon  plaintiff  to  show  that  the 
publishers  had  knowledge  of  such  second 
publication,  but  the  fact  of  its  publication 
in  their  paper  is  presumptive  evidence  of 
their  knowledge,  the  burden  of  overcoming 
which  rested  with  them.  (Westerfield  v. 
Scripps,  119  Gal.  607.) 

8.  Where,  upon  a  former  appeal,  the  ques- 
tion of  express  malice  was  entirely  removed 
from  the  case,  so  that  plaintiff's  recovery 
was  limited  to  compensatory  damages,  evi- 
dence offered  upon  the  second  trial  ad- 
dressed to  the  good  faith  of  the  publication, 
and  to  the  negligence  of  the  publisher,  is 
properly  ruled  out,  as  not  being  pertinent  to 
the  inquiry.  (Taylor  v.  Hearst,  118  Cal.  366.) 

9.  In  a  Joint  action  against  a  publisher  of 
a  newspaper  and  a  correspondent,  who  may 
be  said  to  be  an  agent  of  the  publisher,  evi- 
dence is  admissible  to  show  statements  made 
by  the  correspondent  after  the  publication 
of  the  alleged  libelous  article,  for  the  pur- 
pose of  proving  express  malice  on  his  part, 
there  being  evidence  to  show  a  repetition  of 
the  libel  on  the  part  of  the  publisher  for  the 
same  purpose  as  against  him,  and  the  jury 
being  properly  instructed  that  subsequent 
declarations  or  publications  made  by  one 
defendant  are  not  admissible  against  the 
other,  but  that  to  authorise  exemplary  dam- 
ages actual  malice  of  each  defendant  must 
be  shown,  and  that  there  can  be  no  re- 
covery in  the  joint  action  except  of  the  low- 
est amount  of  damages  to  be  assessed 
against  either  of  them.  (Hearne  v.  De 
Young,  119  Cal.  670.) 

10.  In  an  action  of  libel  evidence  of  a 
second  publication  made  after  suit  brought, 
in  support  of  the  same  charge,  may  be  given 
as  tending  to  prove  malice  in  the  original 
publication,  and  the  fact  that  there  may 
be  statements  in  the  second  publication  look- 
ing toward  other  matters  furnishes  no  rea- 
son for  rejection  of  the  article  as  competent 
and  material  evidence.  (Hearne  v.  De 
Young,  119  Cal.  670.) 

11.  Where  the  publishers  of  a  newspaper, 
sued  for  libel,  have  answered,  justifying  on 
the  ground  of  the  truth  of  the  charge,  and 
also  pleading  in  mitigation  that  the  pub- 
lication was  made  in  good  faith  and  with- 
out actual  malice,  a  publication  made  after 
the  commencement  of  the  suit  which,  while 
not  repeating  the  words,  refers  specifically 
to  the  terms  of  the  first  article,  and  is  in 
substantial  effect  a  reiteration  of  its  sub- 
stance, the  language  relating  to  the  same 
subject  matter  and  being  of  a  character 
from  which  a  malicious  purpose  might  be 
inferred,  is  admissible  upon  the  question 
of  actual  malice;  and  the  fact  that  the 
article  contained  a  privileged  reference  to 
the  commencement  of  the  action,  cannot 
operate  to  exclude  it,  there  being  substantial 
repetition  of  libelous  matter  therein  not 
covered  by  the  privilege.  (Westerfield  v. 
Scripps,  119  Cal.  607.) 


c.  Justification;  Variance. 

12.  Where  the  libel  published  charges 
upon  plaintiff  the  commission  of  a  crime.  It 
is  not  necessary  that  the  commission  of  the 
crime  be  proved  beyond  a  reasonable  doubt, 
but  a  preponderance  of  evidence  is  sufficient 
to  establish  a  justification.  (Hearne  v.  De 
Young,   119   Cal.   670.) 

13.  A  defendant  In  an  action  of  slander  or 
libel  is  not  required  to  justify  every  word 
of  the  defamatory  matter,  but  it  to  suffi- 
cient if  the  substance,  gist,  or  sting  of  the 
libelous  charge  be  justified,  and  Immaterial 
variances  and  defects  of  proof  upon  minor 
matters  are  to  be  disregarded  If  the  sub- 
stance of  the  charge  be  justified.  (Hearne 
v.  De  Young,  119  Cal.  670.) 

14.  Where,  in  publishing  a  report  of  the 
proceedings  had  in  an  action  for  divorce 
upon  the  ground  of  extreme  cruelty,  in  which 
a  decree  for  the  plaintiff  had  been  granted, 
it  was  stated  that  at  the  trial  evidence  was 
Introduced  showing  that  the  defendant  in 
the  divorce  suit,  who  was  plaintiff  in  the 
libel  suit,  was  a  man  of  most  ungovernable 
temper,  and  that  such  incidents  as  the  hurl- 
ing of  dishes  at  his  wife  when  engaged  in 
argument  were  referred  to  by  the  witnesses 
for  the  prosecution,  the  sting  or  gist  of  the 
charge  is  that  he  had  assaulted  his  wife 
with  force  and  violence,  and  the  hurling  of 
dishes  or  the  fact  of  argument  need  not  be 
proved,  but  evidence  of  other  assaults  of 
any  kind  upon  the  wife  by  the  use  of  force 
and  violence  is  admissible  and  sufficient  to 
prove  justification  of  the  libel,  the  manner 
of  the  assault,  and  the  means  used  in  mak- 
ing it  being  mere  matters  of  detail,  not 
material  to  the  substance  of  the  libel. 
(Hearne  v.  De  Young,  119  Cal.  670.) 

Instructions  as  to  justification.  See  post, 
20. 

d.   Standing    of    Plaintiff1;    Competency    of 

Reporter. 

15.  In  an  action  for  a  publication  which 
is  libelous  per  se,  affecting  the  standing  of 
an  attorney  in  his  profession,  his  position 
and  standing  In  society  and  the  nature  and 
extent  of  his  professional  practice  may  be 
proved  and  properly  considered  by  the  jury 
in  estimating  the  general  damages  to  which 
the  plaintiff  Is  entitled.  (Turner  v.  Hearst, 
115  Cal.  394.) 

16.  Where  the  defendant  had  folly  proved 
the  competency  of  the  reporter  who  had 
mistakenly  substituted  the  name  of  plaintiff 
for  that  of  another  person,  in  a  libelous  re- 
port furnished  be  him  for  publication,  it  is 
not  admissible  for  plaintiff  to  prove  the  sub- 
sequent discharge  of  the  reporter  in  dis- 
proof of  bis  competency.  (Turner  v.  Hearst, 
115  Cal.  394.) 

e.  Cross-Examination. 

17.  On  cross-examination  of  plaintiff  at 
the  close  of  rebuttal,  it  is  not  competent  to 
ask  him  for  the  first  time  whether  he  had 
not  published  an  advertisement  in  another 
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paper  after  the  commencement  of  the  suit, 
and  after  a  second  publication  of  the  alleged 
libel  by  the  defendants.  (Tonini  v.  Cevasco, 
114  Oal.  266.) 

18.  A  defendant  accused  of  Hbel,  when 
called  as  a  witness  for  the  plaintiff,  cannot 
be  asked  on  cross-examination  as  to  the 
truth  of  the  alleged  libel,  where  nothing  was 
aaked  him  in  chief  about  its  truth.  (Tonini 
v.  Cevasco,  114  Cal.  266.) 

2.  Instructions. 

19.  An  instruction  submitting  to  the  jury 
the  determination  of  the  meaning  of  publica- 
tions which  are  libelous  per  se,  is  harmless 
error,  where  the  verdict  Is  for  the  plaintiff, 
and  when  the  court  instructed  the  jury  that 
the  publications  alleged  to  be  libelous  were 
to  be  taken  in  the  sense  that  is  most  natural 
and  obvious,  and  in  that  sense  in  which 
those  persons  to  whom  the  publications 
should  come  would  be  most  likely  to  under- 
stand them.  In  such  case  the  instruction 
was  as  favorable  for  the  defendants  as  if 
the  judge  had  himself  construed  the  lan- 
guage.   (Tonini  v.  Cevasco,  114  Cal.  266.) 

20.  An  instruction  with  reference  to  the 
defendants'  plea  of  justification,  that  de- 
fendants having  alleged  their  publication  to 
be  true,  and  reasserted  the  same  in  their 
answer,  the  jury  were  entitled  to  consider 
the  good  faith  or  want  of  good  faith  in 
which  such  answer  was  made,  and  that 
when  a  defendant  republishes  a  libelous 
charge  by  making  it  a  record  of  the  court, 
he  does  it  at  his  own  risk,  and  if  at  the 
trial  he  fails  to  prove  its  truth,  and  did  not 
in  good  faith  expect  to  prove  its  truth,  he 
intensifies  the  original  wrong,  is  properly 
given.    (Westerfleld  v.  Scripps,  119  Cal.  607.) 

21.  Where  there  was  evidence  upon  which 
the  jury  were  authorized  to  find  that  the 
publication  was  made  with  actual  malice, 
an  instruction  relating  to  exemplary  dam- 
ages is  properly  applicable.  (Westerfleld  v. 
Scripps,  119  Cal.  607.) 

22.  Where  the  court  instructed  the  jury  as 
matter  of  law  that  punitive  damages  could 
not  be  awarded  for  the  publication  of  the 
libel  in  question,  an  instruction  as  to  the 
nature  of  good  faith,  and  reasonable  care, 
which  could  only  be  pertinent  where  puni- 
tive damages  are  involved,  and  had  no  bear- 
ing upon  the  facts  of  the  case,  is  error  with- 
out Injury.    (Taylor  v.  Hearst,  118  Cal.  366.) 

3.  Damages  and  Verdict;  Mental  Suffering; 
Effect  of  Retraction. 

Instructions  as  to  exemplary  damages. 
See  ante,  21,  22. 

23.  In  an  action  for  libel  in  falsely  pub- 
lishing that  plaintiff  was  discharged  from 
employment  for  reprehensible  conduct, 
where  the  evidence  is  conflicting  upon  the 
main  issues  of  fact,  as  to  whether  plaintiff 
was  discharged  as  an  employee,  and  as  to 
whether  the  alleged  libelous  matter  was 
true,  a  verdict  in  favor  of  the  plaintiff  will 
not  be  disturbed  upon  appeal.    (Tonini  v. 

Cevasco,  114  Cal.  266.) 
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24.  Where  there  is  an  absence  of  express 
malice  in  the  publication  of  a  libel,  there 
being  neither  a  willful  intent  to  injure  the 
plaintiff  nor  gross  carelessness  in  the  pub- 
lication, the  recovery  is  limited  to  compensa- 
tory damages;  and  the  questions  of  good 
faith  and  reasonable  care  are  pertinent  only 
where  the  question  of  punitive  damages  is 
involved,  and  not  where  the  inquiry  is  con- 
fined to  compensatory  damages,  which  may 
be  recovered  without  regard  to  the  good 
faith  or  caution  which  attended  the  pub- 
lication.   (Taylor  v.  Hearst,  118  Cal.  366.) 

25.  An  award  of  five  hundred  dollars  for 
compensatory  damages  for  the  publication 
of  a  libel  without  express  malice  cannot  be 
regarded  as  excessive.  (Taylor  v.  Hearst, 
118  Cal.  366.) 

26.  The  mental  suffering  of  the  plaintiff 
is  an  element  of  general  damages  in  an  ac- 
tion for  libel;  but  only  the  suffering  which 
plaintiff  naturally  experiences  as  the  direct, 
immediate,  and  proximate  effect  upon  his 
mind  and  feelings  of  the  libel,  can  be  con- 
sidered; and  plaintiff  cannot  be  permitted 
to  prove  what  third  persons  have  said  about 
the  publication  for  the  purpose  of  showing 
increased  mental  suffering  Induced  by  their 
statements.  (Turner  v.  Hearst,  113  Cal. 
394.) 

27.  An  apology  or  retraction*  of  the  libel- 
ous charge  may  be  proved  in  mitigation  of 
damages,  though  made  after  the  commence- 
ment of  the  action;  and  when  such  apology 
or  retraction  is  fully,  promptly,  and  ade- 
quately made,  and  is  such  as  an  impartial 
person  would  consider  reasonable  and  sat- 
isfactory under  the  circumstances  of  the 
particular  case,  it  tends  to  decrease  the  • 
amount,  of  damages  which,  without  it,  the 
plaintiff  would  have  sustained,  and  affords 
evddence  upon  the  subject  of  express  malice, 
the  presence  of  which  alone  justifies  puni- 
tive damages.  (Turner  v.  Hearst,  115  Cal. 
394.) 

28.  There  is  no  legal  duty  resting  upon 
one  who  has  made  a  libelous  publication  to 
publish  an  apology  and  retraction  thereof, 
and  it  is  erroneous  to  Instruct  the  jury  that 
such  legal  duty  rests  upon  the  defendant 
charged  with  libel,  it  being  merely  the  right 
of  the  defendant  to  publish  a  retraction,  and 
to  have  proof  of  that  publication  presented 
to  the  jury  In  mitigation  of  damages.  (Tur- 
ner v.  Hearst,  115  Cal.  394.) 

29.  Where  the  defendant  seeks  to  prove 
the  publication  of  an  adequate  retraction  in 
mitigation  of  damages,  it  is  proper  for  the 
court  to  instruct  the  jury  that  to  avail  him 
it  should  appear  that  it  was  fully,  fairly, 
and  promptly  made,  and  is  such  as  an  im- 
partial person  would  consider  reasonable  and 
satisfactory  under  the  circumstances;  and, 
in  such  case,  the  question  of  the  sufficiency 
or  insufficiency  of  the  retraction  is  peculiarly 
one  of  fact  for  the  determination  of  the 
jury.    (Turner  v.  Hearst,  115  Cal.  394.) 
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III.  Particular  Licenses. 

IV.  Collection  of. 

V.  Carrying  on  Business  without  a  License. 

Toll-roads,  licensing.    See  Tolls. 
Practicing   medicine   without.    See   Crim- 
inal Law,  XI,  24. 


I.  Power  to  Impose. 

1.  The  board  of  supervisors  of  a  county 
has  power  to  impose  license  taxes  for  pur- 
poses of  revenue,  and  to  provide  for  their 
collection  by  suit  or  otherwise;  and  though 
ift  has  no  power  to  create  the  office  of 
license  tax  collector,  it  may  authorize  license 
taxes  to  be  paid  to  the  county  tax  collector. 
(Ventura  County  v.  Clay,  112  Cal.  05.) 


II.  Validity    of;    Efrect    of    Invalid    Provi- 
sions In. 

Ordinance  regulating  sale  of  liquor  may 
discriminate  between  city  and  county 
licenses.    See  Ordinances,  4. 

2.  Every  intendment  is  to  be  indulged  in 
favor  of  the  validity  of  a  municipal  ordi- 
nance imposing  a  license  fee  for  the  carry- 
ing on  of  a  particular  business  within  Its 
limits,  and  such  ordinance  must  be  very 
clearly  unreasonable  or  oppressive,  or  un- 
lawfully discriminating,  in  order  to  be  held 
invalid,  it  being  the  province  and  right  of 
the  municipality  to  regulate  its  local  affairs, 
and  the  duty  of  the  court  to  uphold  such 
regulations,  unless  manifestly  transcending 
the  power  of  the  municipality.  (Ex  parte 
Haskell,  112  Cal.  412.) 

3.  A  provision  of  a  county  ordinance  mak- 
ing the  amount  of  a  license  tax  for  a  gen- 
eral merchandise  business  depend  upon  the 
amount  of  the  receipts  from  the  business 
transacted  is  not  unreasonable  or  unjust. 
(County  of  San  Luis  Obispo  v.  Greenberg, 
120  Cal.  300.) 

4.  The  power  to  license  for  purposes  of 
regulation  and  revenue  is  a  branch  of  the 
taxing  power,  and  involves  the  right  to  dis- 
criminate between  different  trades,  and  be- 
tween essentially  different  methods  of  con- 
ducting the  same  general  character  of  busi- 
ness or  trade;  and  there  is  no  unlawful  dis- 
crimination, In  requiring  a  special  license 
fee  for  traveling  salesmen,  where  there  is 
no  discrimination  in  favor  of  residents  or 
against  nonresidents  of  the  municipality. 
(Ex  parte  Haskell,  112  Cal.  412.) 

5.  An  ordinance  of  a  municipal  corporation 
having  power  to  license  all  and  every  kind 
of  business  transacted  or  carried  on  within 
its  limits,  may  lawfully  impose  upon  trav- 
eling salesmen  a  license  of  fifty  dollars 
per  quarter,  although  a  less  amount  is  Im- 
posed upon  those  who  sell  at  a  fixed  place 
of  business  within  the  municipality;  and 
such  ordinance  is  not  unreasonable,  oppres- 
sive, nor  unlawful  in  its  discriminations. 
(Ex  parte  Haskell,  112  Cal.  412.) 

C.  A  county  ordinance  requiring  the  pro- 
curement of  a  license  by  "every  person  en- 
gaged in  the  business  of  raising,  grazing, 


herding,  or  pasturing  sheep  In  the  county,'* 
is  valid,  and  within  the  power  conferred 
upon  boards  of  supervisors  under  subdivi- 
sion 27  of  section  25  of  the  County  Govern- 
ment Act  of  1893,  authorizing  them  "to  li- 
cense for  purposes  of  regulation  and  revenue 
all  and  every  kind  of  business  not  prohibited 
by  law  and  transacted  and  carried  on  within 
the  county,"  and  it  is  no  objection  to  the 
validity  of  the  ordinance  that  it  uses  the 
words  "engaged  In,"  instead  of  the  words 
"transacted  and  carried  on,"  employed  in 
the  act,  as  each  form  of  expression  involves 
the  other  in  its  meaning.  (County  of  Inyo 
v.  Erro,  119  Cal.  119.) 

7.  A  section  of  the  ordinance  prescribing 
the  duty  of  a  tax  collector,  and  requiring 
each  person  about  to  take  out  a  license, 
where  the  amount  thereof  depends  upon  the 
probable  amount  of  his  business  during  the 
ensuing  quarter,  to  state  under  oath  or 
affirmation  what  will  be  the  probable  amount 
of  such  business,  and  imposing  a  penalty 
if  an  underestimate  is  willfully  made,  being 
substantially  in  accord  with  section  3361  of 
the  Political  Code,  is  not  invalid.  (County 
of  San  Luis  Obispo  v.  Greenberg,  120  CaL 
300.) 

8.  A  section  of  the  ordinance  providing  for 
the  appointment  of  a  license  tax  collector  by 
the  supervisors,  is  Invalid  and  void;  but 
such  invalid  provision  does  not  deprive  the 
county  of  its  general  power  to  sue  and  en- 
force payment  of  the  license  in  an  action 
commenced  and  prosecuted  by  the  district 
attorney.  (County  of  San  Luis  Obispo  v. 
Greenberg,   120  Cal.  300.) 

9.  A  section  of  the  ordinance  providing 
that  license  taxes  collected  must  be  appor- 
tioned and  paid  into  the  road  fund  of  the 
several  supervisorial  districts  from*  which 
the  money  was  collected,  is  void  as  being  in 
conflict  with  section  3363  of  the  Political 
Code,  requiring  all  moneys  collected  for 
licenses  to  be  paid  into  the  general  fund; 
but  the  void  provision  does  not  affect  the 
section  declaring  that  the  license  tax  is  im- 
posed for  purposes  of  regulation  and  rev- 
enue. (County  of  San  Luis  Obispo  v.  Green- 
berg, 120  Cal.  300.) 

10.  A  section  of  the  ordinance  providing 
that  upon  the  trial  of  any  action  authorized 
thereby,  the  defendant  is  deemed  not  to 
have  procured  the  proper  license,  unless  he 
produces  it,  or  proves  that  he  did  procure  it, 
if  invalid,  Is  severable  from  the  other  sec- 
tions of  the  ordinance,  and  may  be  rejected 
without  affecting  them.  (County  of  San 
Luis  Obispo  v.  Greenberg,  120  Cal.  300.) 

11.  The  case  of  San  Luis  Obispo  v.  Green- 
berg, 120  Cal.  300,  afflrmed  as  to  validity  of 
a  county  ordinance  Imposing  a  liquor  license 
tax,  and  as  to  the  separable  nature  of  in- 
valid provisions  therein,  and  as  to  the  right 
of  the  county  to  maintain  an  action  to  re- 
cover the  tax.  (County  of  San  Luis  Obispo 
v.  Jack,  120  Cal.  307.) 

III.  Particular  Licenses. 

Liquor  license  tax  is  valid.    See  ante,  11. 
Construction  of  ordinance  requiring  liquor 
license.    See  Ordinances,  12. 
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Ordinance  requiring  special  license  for 
traveling  salesman.    See  ante,  4,  5. 

12.  A  section  of  a  county  ordinance  pro- 
viding that  every  person,  association,  firm, 
or  corporation  who,  at  a  fixed  place  of  busi- 
ness, sells  any  goods,  wares,  or  merchandise, 
and  whose  receipts  amount  to  over  fifteen 
hundred  dollars  per  quarter,  shall  pay  a 
license  tax  of  fifteen  dollars  per  quarter,  is 
to  be  read  together  with  a  following  section 
providing  that  every  person,  etc.,  mentioned 
in  the  preceding  section  that  sells  or  gives 
away  spirituous,  malt,  or  fermented  or 
mixed  liquors,  In  any  quantity  whatever, 
must  pay  an  additional  tax  of  fifteen  dol- 
lars per  quarter,  and  the  latter  section  is  to 
be  construed  not  as  Imposing  a  license  tax 
for  a  single  act  of  selling  or  giving  away 
liquor,  but  for  continuing  acts  In  connection 
with,  and  as  part  of,  a  business.  (County 
of  San  Luis  Obispo  v.  Greenberg,  120  Cal. 
300.) 

13.  Though  an  ordinance  requiring  a  li- 
cense of  everyone  engaged  in  the  business 
of  raising,  grazing,  herding,  or  pasturing 
sheep  In  a  county  is  not  applicable  to  one 
who  merely  drives  a  band  of  sheep  through 
a  county,  yet  the  license  tax  cannot  be 
evaded,  when  it  is  evident  that  the  real  ob- 
ject In  so  doing,  and  what  is  really  done  is 
to  graze  and  pasture  the  sheep  In  the  county, 
and  the  determination  of  what  Is  the  real 
object  is  a  question  of  fact;  and  where  the 
trial  court  finds  as  a  fact,  under  conflicting 
evidence,  that  for  a  period  of  time  the  de 
fendant  was  engaged  in  the  business  of  rais- 
ing, grazing,  herding,  and  pasturing  sheep 
in  the  county,  its  findings  will  not  be  dis- 
turbed upon  appeal.  (County  of  Inyo  v. 
Erro,  119  Cal.  119.) 

Ordinance  requiring  license  of  those  in 
business  of  raising,  grazing,  herding,  or  pas- 
turing sheep  in  county,  validity  of.  See 
ante,  6. 

IV.  Collection  of. 

Supervisors  may  authorize  license  taxes 
to  be  paid  to  county  tax  collector.  See  ante, 
I. 

Supervisors  cannot  create  office  of  license 
tax  collector.    See  ante,  I. 

Ordinance  providing  for  appointment  of 
license  collector  Is  void.    See  ante,  8. 

Section  of  an  ordinance  prescribing  duty 
of  tax  collector,  effect  of.    See  ante,  7. 

14.  Where  the  tax  collector  is  authorized 
to  receive  license  taxes  under  a  county  ordi- 
nance, though  its  language  is  merely  per- 
missive, it  Is  the  official  duty  of  the  tax 
collector  to  receive  them.  (Ventura  County 
v.  Clay,  112  Cal.  65.) 

15.  Under  section  154  of  the  County  Gov- 
ernment Act  which  has  never  been  repealed, 
and  which  requires  the  tax  collector  to 
perform  "such"  duties  as  are  prescribed  by 
the  Political  Code,  he  is  required  to  perform 
duties  "of  like  kind"  with  those  prescribed 
by  the  Political  Code,  and  the  duty  to  col- 
lect license  taxes  on  business  being  "of  ltke 
kind"  with  the  duty  to  collect  taxes  upon 
property,  though  not  identical  with  it,  is  in- 


cluded within  the  purview  of  that  section  of 
the  County  Government  Act  (Ventura 
County  v.  Clay,  112  Cal.  65.) 

16.  The  act  of  receiving  or  collecting  li- 
cense taxes  is  an  official  function  to  be  per- 
formed only  by  a  county  officer  invested  for 
that  purpose  with  a  part  of  the  sovereign 
power  of  the  state;  and  the  board  of  super- 
visors has  no  power  to  make  a  contract  with 
a  private  individual  to  collect  license  taxes 
for  an  agreed  compensation,  and  such  com- 
pensation cannot  be  enforced  as  a  valid 
claim  against  the  county.  (Ventura  County 
v.  Clay,  112  Cal.  65.) 

17.  A  complaint  In  an  action  to  enforce  a 
license  tax  which  alleged  that  the  ordinance, 
a  copy  of  which  was  attached  to  the  com- 
plaint, was  duly  published,  an  Inspection  of 
the  copy  showing  tfcat  it  was  passed  by  a 
vote  of  five  supervisors,  none  voting  against 
it,  sufficiently  Imports  that  the  ordinance 
was  properly  passed  and  published.  (County 
of  San  Luis  Obispo  v.  Greenberg,  120  Cal. 
300.) 

18.  In  an  action  to  recover  license  taxes 
for  a  general  merchandise  and  liquor  busi- 
ness, where  it  is  alleged  and  not  denied  that 
defendants  were  engaged  in  a  general  mer- 
chandise business  at  a  fixed  place  of  busi- 
ness in  the  county  between  certain  dates, 
nine  months  apart,  and  that  they  also  at  said 
times  and  place  sold  fermented,  malt,  and 
mixed  liquors  In  large  quantities,  it  suffi- 
ciently appears  that  the  action  is  to  recover 
a  ltcense  tax  for  a  liquor  business  carried 
on  in  connection  with  the  merchandise  busi- 
ness, and  not  for  any  single  act  of  selling 
liquor.  (County  of  San  Luis  Obispo  v. 
Greenberg,  120  Cal.  300.) 

19.  A  section  of  a  county  ordinance  pro- 
viding that  in  an  action  by  the  county  to 
recover  a  license  tax,  a  writ  of  attachment 
may  issue  without  bonds,  is  in  harmony 
with  section  1058  of  the  Code  of  Civil  Pro- 
cedure, and  section  3360  of  the  Political 
Code,  and  is  not  void  as  being  a  special  law 
regulating  the  practice  of  courts  of  Justice. 
(County  of  San  Luis  Obispo  v.  Greenberg, 
120  Cal.  300.) 

20.  The  district  attorney  of  the  county  is 
the  officer  authorized  by  law  to  take  charge 
of  and  conduct  litigation  for  the  collection 
of  license  taxes;  and  the  board  of  super- 
visors, since  the  year  1883,  have  no  power 
to  employ  special  counsel  other  than  to  assist 
the  district  attorney  in  such  litigation;  and 
an  order  of  such  board  since  that  date  em- 
ploying a  special  attorney  to  recover  license 
taxes,  and  in  effect  placing  the  license  af- 
fairs of  the  county  under  his  control  and 
management  for  an  indefinite  period  of  time, 
for  a  special  retainer  and  a  percentage  of 
all  license  taxes  collected,  ts  in  excess  of 
its  Jurisdiction.  (Merced  County  v.  Cook, 
120  Cal.  275.) 

Ordinance  may  give  county  right  to  main- 
tain action.    See  ante,  11. 

Section  of  ordinance  requiring  in  action 
that  defendant  produce  license  or  prove 
he  procured  it,  effect  of.     See  ante,    10. 

Provision  as  to  apportionment  of  license 
fees  is  void.    See  ante,  9. 
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LICENSES,  V— LIENS. 


V.  Carrying  on  Business  without  a  License. 

21.  A  judgment  of  conviction  "of  the 
crime  of  establishing  and  carrying  on  a 
saloon,  and  there  selling  and  giving  away 
malt  liquor  without  a  license,"  etc.,  suffi- 
ciently designates  the  general  nature  of  the 
offense.    (Ex  parte  Stephen,  114  Cal.  278.) 

Violation  of  ordinance  regulating  sale  of 
liquors,  presumption  of  jurisdiction.  See 
Ordinances,  14. 


LIENS. 
See  Mechanics'  Liens. 

1.  The  thresher's  lien,  given  by  the  act  of 
1885  (Stats.  1885,  p.  109),  for  work  done 
while  a  threshing  machine  is  engaged  in 
threshing,  is  purely  statutory,  and  the  right 
to  the  same  cannot  be  extended  beyond  the 
limits  prescribed  by  the  plain  language  of 
the  law.  The  lien  expires  by  limitation,  un- 
less action  is  brought  to  recover  the  amount 
of  the  claim  within  ten  days  after  the  party 
ceases  work.  (Blackburn  v.  Bell,  125  Cal. 
171.) 

2.  Under  section  2911  of  the  Code  of  Civil 
Procedure,  a  lien  Is  extinguished  by  the 
lapse  of  the  time  within  which  an  action 
can  be  brought  upon  the  principal  obliga- 
tion. (California  Savings  Bank  of  San 
Diego  v.  Parrish,  116  Cal.  254.) 

3.  The  court  has  authority,  under  sections 
187  and  726  of  the  Code  of  Civil  Procedure, 
to  appoint  a  commissioner  to  sell  the  prop- 
erty upon  which  a  lien  is  to  be  enforced. 
(Krellng  v.  Krellng,  118  Cal.  413.) 

4.  The  defendant  cannot  object  to  the 
form  of  a  decree  enforcing  a  lien  against 
him  upon  property  conveyed  to  him  as  sur- 
viving partner,  for  indebtedness  of  the  firm 
to  a  bank  assumed  by  him,  that  he  is  per- 
mitted by  the  decree  to  discharge  the  obliga- 
tion by  paying  off  the  indebtedness  to  the 
bank  before  a  sale  of  the  property  is  had, 
nor  that  the  money  is  to  be  paid  to  the 
bank,  rather  than  to  plaintiff  for  the  use  of 
the  bank,  nor  that  one  of  the  parcels  of  land 
only  was  specifically  designated  for  sale,  he 
being  personally  liable  for  the  whole  amount 
of  the  indebtedness.  (Krellng  v.  Krellng, 
118  Cal.  413.) 

Definition  of.    See  Partnership,  41. 

What  agreement  creates.  See  Partner- 
ship, 41. 

Allowance  of  claim  does  not  create  Hen. 
See  Estates  of  Deceased  Persons,  56. 

Agreement  for  annuity  creates,  when. 
See  Husband  and  Wife,  29,  30. 

Family  allowance  Is  not  a  lien.  See  Es- 
tates of  Deceased  Persons,  16. 

Use  of  money  obtained  from  another  to 
pay  off  liens  does  not  create  lien.  See 
Trusts  and  Trustees,  26. 

Secret  lien  cannot  be  supported.  See 
Pledges,  4. 

Alimony.  Hen  for.  See  Marriage  and  Di- 
vorce, II,  5,  c. 

Alimony,  lien  for.  See  Marriage  and  Di- 
vorce, 55. 


Decreeing  lien  on  property  In  favor  of  wife 
on  divorce.    See  Marriage  and  Divorce,  52. 

Termination  of  Hen  for  alimony.  See 
Marriage  and  Divorce,  46. 

Assessment,  corporation  has  Hen  on  stock 
for.    See  Corporations,  67. 

Corporation's  Hen  on  stock  for  debt  of 
stockholder  is  lost  by  transfer  of  claim. 
See  Corporations,  20. 

Attachment,  lien  of.    See  Attachments,  VI. 

Chattel  mortgage,  Hen  of.  See  Mortgages, 
XIX,  2. 

Counsel  fee  for  foreclosing,  party  not  en- 
titled to,  when.    See  Master  and  Servant,  59. 

Deed,  Hens  created  In.  See  Vendor  and 
Vendee,  23  et  seq. 

Equitable  Hen  for  purchase  price,  home- 
stead is  not  subject  to.    See  Homesteads,  10. 

Improvements,  Hens  for.  See  Landlord 
and  Tenant,  VIII. 

Judgments,  lien  of.    See  Judgments,  VIIL 

Laborers  on  threshing  machine,  lien  of. 
See  Master  and  Servant,  61,  62. 

Laborer's  lien,  act  giving  on  property  In 
possession  of  one  not  owner  is  valid.  See 
Master  and  Servant,  62. 

Laborer's,  is  subject  to  prior  lien  of  chat- 
tel mortgage.    See  Mortgages,  197. 

Marshaling  of  assets.  See  Marshaling  of 
Assets. 

Mine,  cannot  be  enforced  against,  under 
contract  with  individual  director.  See  Cor- 
porations, 110. 

One  improving  property  at  request  of  an- 
other, lien  of.    See  Streets,  X,  5. 

Pledgee,  Hen  of.    See  Pledges,  III,  1. 

Rent,  Hen  for.  See  Landlord  and  Tenant, 
33. 

Landlord's  will  not  stand  as  against  at- 
tachment, when.  See  Landlord  and  Ten- 
ant 33. 

Seller,  Hen  of  for  price.    See  Sales,  32. 

Services,  Hens  for.  See  Master  and  Ser- 
vant, 58  et  seq. 

Street  assessment,  Hen  for.  See  Streets, 
XI,  9. 

Tax,  lien  of.    See  Taxation,  VI. 

Vendor's.    See  Vendor  and  Vendee,  VI,  2. 

Vendor's,  is  not  waived  by  taking  secur- 
ity.    See  Vendor  and   Vendee,  32. 

Vessels,  enforcement  of  Hen  on  vessels. 
See  Shipping,  2,  3. 

Warehousemen.    See  Warehousemen. 

Warehousemen's,  how  foreclosed.  See 
Warehousemen,  6-8. 

Reclamation  assessment,  lien  of  is  prior  to 
Hen  of  mortgage.    See  Mortgages,  50. 

Waiver  of  lien  by  assignment.  See  Vendor 
and  Vendee,  34. 

Death  does  not  affect  lien  of  judgment. 
See  Judgments,  49. 

Action,  whether  an  action  quieting  title  or 
enforcing  a  Hen,  how  determined.  See 
Venue,  6. 

Attachments  In  cases  of  secured  contracts. 
See  Attachments,  IV. 

Action  lies  for  price  without  first  foreclos- 
ing lien.    See  Vendor  and  Vendee,  35,  36. 

Judgment  creditor  filing  bill  to  subject 
equitable  assets  acquires.    See  Equity,  7,. 

Jurisdiction  of  equity  to  enforce  lien  cre- 
ated under  contract  by  administrator  of 
deceased  partner.    See  Partnership,  39. 


LIEU  LANDS— LOANS. 
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Necessary  parties  In  action  to  enforce. 
See  Landlord  and  Tenant,  46. 

Void  constable's  sale  extinguishes  lien. 
See  Animals,  6. 

Intervention  by  subsequent  lienor.  See 
Attachments,  VI. 

Decree  foreclosing,  subsequent  lienholder 
cannot  object  to  finding,  when.  See  Ap- 
peals, 361. 

Decree  settling  trust  making  certain 
charges  a  lien,  construction  of.  See  Trusts 
and  Trustees,  86. 

Costs,  lien  for.    See  Costs,  IV. 

Foreclosure,  relation  of  deed.  See  Execu- 
tions, 15. 

Order  granting  new  trial  for  insufficiency 
of  notice  of  lien,  when  reversed.  See  New 
Trial,  77. 

LIEU  LANDS. 
Bight  of  railroad  to.    See  Railroads,  5  et 

86Q. 

LIEUTENANT-GOVERNOR. 

If  the  office  of  lieutenant-governor  be- 
comes vacant  during  the  term  of  four  years 
for  which  he  was  elected,  the  governor  may 
fill  the  vacancy  by  appointment,  for  the  full 
remainder  of  the  unexpired  term,  and  can- 
not be  compelled  by  writ  of  mandate  to  call 
an  election  for  lieutenant-governor  to  fill 
the  vacancy  at  the  next  ensuing  general 
election,  occurring  before  the  expiration  of 
the  term.  (People  ex  rel.  Lynch  v.  Budd, 
114  Cal.  168.) 

LIFE  INSURANCE, 
See  Insurance,  III. 
Questions  relating  to.    See  Insurance,  III. 

LIFE  TABLES. 

r 

Considering  in  estimating  damages  for 
death.    See  Negligence,  51. 

LIGHT. 

-  See  Easements,  I,  3. 

Fence  obstructing  light,  not  enjoined.    See 
Fences. 
No  easement  of  exists.    See  Statutes,  8. 

LIGHTING  COMPANIES. 
Electric.    See  Electricity. 

LIGHTS. 

Compelling  supervisors  to  let  lighting  con- 
tract   See  Supervisors,  III. 

LIMITATIONS. 

See  Statute  of  Limitations. 

Conditional.    See  Wills,  VI,  5. 
On    liability    of    carriers.    See    Common 
Carriers,  I,  2. 
Upon  authority.    See  Agency,  IV,  3. 


LIQUIDATED  DAMAGES. 
See  Damages,  IV. 

Stipulation  for.    See  Parent  and  Child,  4. 

Guaranty  on  contract  securing  penalty 
fixed  as  liquidated  damages.  See  Guaranty, 
5. 

LIQUORS. 

See    cross-references     under      Intoxicating 

Liquors. 

LIS  PENDENS. 

Constructive    notice     from.    See     Execu- 
tions, 15. 
Tender   pending   suit.    See  Tender,   7   et 

seq. 
Title  acquired  pending  suit.    See  Pledges, 

19. 

Transfer  of  interest  pending  action.  See 
Pleading  and  Practice,  52. 

Liability  of  one  purchasing  after  suit 
brought    See  Replevin. 

Transfer  of  interest  pending  action.  See 
Pleading  and  Practice,  VI. 

Purchase  pending  suit  to  foreclose.  See 
Mortgages,  XVIII,  7. 

Purchasers  of  interest  of  parties  in  par- 
tition suit,  rights  of.    See  Appeals,  431. 

Pendency  of  suit  is  not  notice,  when.  See 
Mortgages,  9. 

Possession  taken  pending  ejectment.  See 
Ejectment  14. 

Effect  of  in  suit  for  divorce.  See  Mar- 
riage and  Divorce,  47. 

Conveyance  by  husband  pending  suit  for 
divorce.    See  Marriage  and  Divorce,  51. 

Bona  fide  purchaser  at  foreclosure  is  pro- 
tected against.  See  Bona  Fide  Purchasers, 
6. 

Possession  pending  suit  See  Adverse 
Possession,  I,  4. 

Purchasers  removed  by  writ  of  assistance. 
See  Writs  of  Assistance. 

Presumption  that  motion  for  new  trial  is 
pending.    See  New  Trial,  V. 


16. 


LITERARY  PROPERTY. 
Restraining  publication.    See  Injunctions, 


LIVESTOCK. 


Construction  of  lease  of.  See  Landlord 
and  Tenant,  8. 

Lease  of,  remedy  for  trespass  in  killing 
stock.    See  Landlord  and  Tenant,  12. 

Lease  of  and  appointment  of  lessee  as  ad- 
ministrator of  lessor.  See  Landlord  and 
Tenant,  IX. 

Lease  of,  construction  of  provision  against 
assignment.    See  Landlord  and  Tenant,  20. 

LOANS. 

See  Mortgages;  Pledges. 

One  loaning  money  to  vendee  is  not  sub- 
rogated to  rights  of  vendee.  See  Home- 
steads, 13. 
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One  loaning  money  to  purchaser  to  buy 
land,  effect  on  of  filing  declaration  on  land. 
See  Homesteads,  12  et  seq. 

By  bank.    See  Banks  and  Banking,  II. 

1.  The  execution  of  a  note  and  mortgage 
for  the  amount  stated  therein  is  a  sufficient 
consideration  for  the  agreement  to  loan  the 
full  amount  so  stated;  and  such  agreement 
is  collateral  to  the  note  and  mortgage,  and 
need  not  be  specified  therein,  nor  be  in  writ- 
ing, but  became  binding  on  the  mortgagee 
to  the  full  extent,  as  soon  as  the  note  and 
mortgage  became  binding  on  the  maker;  and 
the  rule  that  an  agreement  in  writing  super- 
sedes all  prior  or  contemporaneous  oral 
negotiations  concerning  Its  matter,  has  no 
application  to  such  collateral  agreement 
(Savings  Bank  of  Southern  California  t. 
Asbury,  117  Cal.  96.) 

2.  Special  consequential  damages  set  forth 
in  a  cross-complaint,  arising  from  the  in- 
ability of  the  defendants  to  meet  certain  ob- 
ligations, owing  to  the  failure  of  the  plain- 
tiff to  advance  the  full  amount  of  the  note 
and  mortgage,  as  agreed,  by  reason  of  which 
the  persons  holding  the  same  had  proceeded 
to  enforce  and  collect,  -and  had  subjected 
property  of  the  defendants  held  as  security 
therefor  to  their  payment  so  that  it  had 
been  wholly  lost  to  them,  are  not  proxi- 
mately caused  by  the  breach  of  the  agree- 
ment to  make  the  loan,  and  are  not  recov- 
erable from  the  plaintiff.  (Savings  Bank  of 
Southern  California  v.  Asbury,  117  Cal.  96.) 

3.  Where  an  answer  denied  the  allegation 
of  the  complaint,  that  the  amount  for  which 
the  note  and  mortgage  was  given  was  only 
twelve  thousand  five  hundred  dollars,  and 
alleged  that  it  was  given  for  the  full  sum  of 
thirty  thousand  dollars,  which  sum  defend- 
ants borrowed  from  the  plaintiff,  and  the 
plaintiff  agreed  to  advance  to  the  defend- 
ants, it  presents  a  defense  to  the  action,  as 
being  premature,  it  appearing  that  the  note 
and  mortgage  were  not  mature  at  the  time 
of  the  commencement  of  the  action;  and  the 
plaintiff,  while  retaining  in  his  hands 
moneys  agreed  to  be  advanced  to  the  de- 
fendants, and  refusing  to  perform  his  agree- 
ment, was  thereby  precluded  from  electing 
to  sue  upon  the  whole  debt  in  case  of  non- 
payment of  interest  upon  the  note  and  mort- 
gage; and  it  is  error  not  to  permit  the  de- 
fendants to  prove  such  defense.  (Savings 
Bank  of  Southern  California  v.  Asbury,  117 
Cal.  96.) 

4.  A  cross-complaint  in  such  action,  alleg- 
ing that  plaintiff  agreed  to  loan  and  advance 
to  the  defendants  the  full  amount  of  the  note 
and  mortgage,  in  the  sum  of  thirty  thousand 
dollars,  and  that,  though  requested  to  do  so, 
plaintiff  had  refused  to  loan  and  advance 
to  them  seventeen  thousand  five  hundred 
dollars  thereof,  and  praying  judgment  for 
the  remainder  due  on  the  loan,  and  for  the 
damage  sustained,  states  a  cause  of  action 
against  the  plaintiff  for  the  unpaid  amount 
of  the  loan,  and  it  is  not  necessary  to  al- 
lege, or  to  make,  a  tender  to  plaintiff  of  the 
interest  accrued  upon  the  portion  of  the 
loan  received,  as  a  condition  of  maintaining 


the     cross-complaint.    (Savings     Bank     of 
Southern  California  v.  Asbury,  117  Cal.  96.) 

LOCATION. 

Public  lands,  location  of.  See  Public 
Lands,  III. 

Mines,  locution  of.  See  Mines  and  Min- 
ing, I. 

Streets,  location  of.    See  Streets,  II. 

LOCOMOTIVE. 
Is  part  of  train.    See  Common  Carriers, 


15. 


LOS  ANGELES. 


Charter  of  is  a  statute.  See  Municipal 
Corporations,  2. 

Charter,  provision  as  to  manner  of  enter- 
ing into  contracts  is  valid.  See  Municipal 
Corporations,  10. 

Contract  between  Los  Angeles  and  Los 
Angeles  water  company.  See  Water  Com- 
panies, 1. 

Police  court  of  is  a  valid  court.  See 
Police  Courts,  7. 

Police  court  of  was  lawfully  organized 
under  Whitney    act    See    Police  Courts,  4. 

Clerk  of  police  court  may  administer  oath 
to  person  verifying  complaint  See  Crim- 
inal Law,  2. 

Compelling  clerk  to  countersign  improve- 
ment  bonds.    See  Mandamus,  3. 

Review  of  acts  of  fire  commissioners  of, 
on  certiorari.    See  Certiorari,  11. 

Action  by  to  condemn  land  for  water- 
works.   See  Eminent  Domain,  I,  3. 

1.  The  suspension  of  the  ayuntamiento  of 
Los  Angeles  under  the  Mexican  law  of  1837, 
and  the  temporary  administration  of  its  af- 
fairs by  a  prefect,  did  not  affect  the  para- 
mount rights  of  the  pueblo  to  the  use  of  the 
waters  of  the  Los  Angeles  river.  (City  of 
Los  Angeles  v.  Pomeroy,  124  Cal.  597.) 

2.  The  Instructions  given  as  to  the  rights 
of  the  city  of  Los  Angeles  as  the  successor 
of  the  pueblo,  necessarily  controlled  the  ver- 
dict of  the  jury  as  to  those  rights;  and  a  re- 
quest for  a  counter-instruction,  submitting  to 
the  jury  the  ineffectiveness  of  an  act  of  the 
legislature  upon  the  rights  of  the  defend- 
ants as  claimants  under  Spanish  and  Mexi- 
can grants,  is  not  matter  within  the  province 
of  the  jury,  and  is  properly  refused.  (City 
of  Los  Angeles  v.  Pomeroy,  124  Cal.  597.) 

3.  The  paramount  rights  of  the  city  of 
Los  Angeles  in  the  waters  of  the  Los  An- 
geles river  over  the  riparian  rights  of  per- 
sons claiming  under  Spanish  and  Mexican 
grants  are  not  limited  to  water  sufficient  to 
supply  the  original  pueblo,  to  which  the  city 
was  a  successor;  but  the  extension  of  its 
limits  by  increase  of  the  population  must 
be  deemed  within  the  purview  of  the  orig- 
inal grant  of  those  waters  to  the  pueblo, 
and  the  effect  of  the  grant  must  be  deemed 
the  same  as  if  the  waters  had  been  con- 
demned for  public  use,  and  all  possibilities 
of  the  future  growth  and  requirements  of 
the  city  were  taken  into  consideration. 
(City  of  Los  Angeles  v.  Pomeroy,  124  CaL 
597.) 
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LOS  ANGELES  RIVER. 

See  Los  Angeles. 

Percolating  water  of,  owner  of  land  can- 
not convey.    See  Watercourses,  9. 

LOST  INSTRUMENTS. 

Summons,  loss  of.    See  Summons,  II. 

Lost  statements.    See  New  Trial,  IV,  4,  a. 

Lost  deed,  findings  as  to  possession  and 
improvement  under.  See  Bona  Fide  Pur- 
chasers, 3. 

Lost  records,  judgment-book  as  evidence 
of,  what  decided  in  case  of.  See  Judgments, 
3. 

In  an  action  for  the  specific  performance 
of  a  written  contract  for  the  conveyance  of 
land,  which  has  been  lost,  parol  evidence 
must  be  confined  to  proof  of  the  contents  of 
the  written  instrument;  and  evidence  as  to 
the  declarations  of  the  vendor  made  subse- 
quent to  the  date  of  the  contract,  as  to 
what  land  had  been  sold  by  him,  is  inadmis- 
sible.   (Nicholson  v.  Tarpey,  124  Cal.  442.) 

LUNACY. 

See  Insanity. 

MACHINERY. 

Duty  in  providing.  See  Master  and  Ser- 
vant, II,  2,  b. 

MAGISTRATES. 

Judges  sitting  as,  powers  of.  See  Crim- 
inal Law,  III. 

MAIL. 

Service  of  summons  by  mail,  when  com- 
plete.   See  Summons,  14. 

MAINTENANCE- 

Children,  maintenance  of  on  divorce.  See 
Marriage  and  Divorce,  II,  7. 

Wife,  maintenance  of  by  husband.  See 
Husband  and  Wife,  I,  1. 

Wife,  maintenance  of,  without  divorce. 
See  Marriage  and  Divorce,  III. 

Husband,  maintenance  of,  by  wife.  See 
Husband  and  Wife,  I,  2. 

MAJORITY. 

Attainment  of  ward  to.  See  Guardian  and 
Ward,  V. 

Rules  in  stockholders'  meeting.  See  Cor- 
porations, V,  4. 

MALICE. 

See  Malicious  Prosecution. 

Instructions  as  to.  See  Criminal  Law, 
XI,  16,  e,  A. 

Libel,  malice  in.    See  Libel. 

Malicious  publications  to  injure  plaintiff's 
business.    See  Conspiracy. 


Offer  to  prove  malignant  nature  of  party 
to  show.    See  Criminal  Law,  375. 

MALICIOUS  MISCHIEF. 

Injury  to  property.  See  Criminal  Law, 
XI,  20. 

MALICIOUS   PROSECUTION. 

1.  In  order  to  maintain  an  action  for  a 
malicious  prosecution,  the  plaintiff  must  al- 
lege and  affirmatively  prove  malice  and 
want  of  probable  cause  for  instituting  the 
action  complained  of,  and  that  the  same 
has  been  finally  determined  in  favor  of 
plaintiff.  (Holliday  v.  Holliday,  123  Cal. 
26.) 

2.  A  criminal  prosecution  for  a  threatened 
breach  of  the  peace  is  finally  terminated  in 
favor  of  the  person  charged  by  his  release 
upon  habeas  corpus,  or  by  a  dismissal  of 
the  prosecution  on  motion  of  the  district  at- 
torney, if  not  made  at  the  procurement  of 
the  accused.    (Holliday  v.  Holliday,  123  Cal. 

26.) 

3.  When  a  person  is  charged  with  a  crim- 
inal offense  before  a  court  having  jurisdic- 
tion to  try  the  matter,  and  is  tried  and 
found  guilty,  the  judgment  rendered,  unless 
it  is  shown  to  have  been  procured  by  fraud, 
is  conclusive  evidence  of  probable  cause  for 
making  the  charge,  even  though  it  is  after- 
ward held  to  be  unauthorized  and  reversed 
upon  appeal.  (Holliday  v.  Holliday,  123  Cal. 
26.) 

4.  An  order  made  upon  a  mere  preliminary 
examination  by  a  magistrate  holding  a  de- 
fendant to  answer  without  full  jurisdiction 
to  try  the  matter,  is  not  conclusive  upon  the 
question  of  probable  cause,  and  at  most  is 
but  prima  facie  evidence  thereof.  (Holliday 
v.  Holliday,  123  Cal.  26.) 

5.  In  this  state  a  justice  of  the  peace  has 
jurisdiction  to  try  and  determine  a  proceed- 
ing for  security  to  keep  the  peace,  and  does 
not  act  merely  as  a  committing  magistrate 
upon  preliminary  examination  of  that  sub- 
ject matter,  and  his  judgment  thereupon, 
ordering  security  to  prevent  a  threatened 
breach  of  the  peace,  is  conclusive  evidence 
of  probable  cause  for  the  proceeding;  and 
the  subsequent  discharge  of  the  defendant 
upon  habeas  corpus  is  immaterial.  (Holli- 
day v.  Holliday,  123  Cal.  26.) 

6.  In  an  action  for  a  malicious  prosecu- 
tion, the  question  of  what  constitutes  prob- 
able cause  is  always  a  question  of  law  for 
the  court  to  be  determined  from  the  facts 
established  in  the  case,  however  compli- 
cated or  numerous  mav  be  the  facts;  and 
when  the  facts  are  disputed,  the  court  must 
group  the  various  facts*  which  the  evidence 
tends  to  prove  and  Instruct  the  jury  that  if 
they  find  such  facts  to  be  established,  there 
was  or  was  not  probable  cause,  as  the  case 
may  be.    (Holliday  v.  Holliday,  123  Cal.  2G.) 

7.  A  person    relying    upon    the  advice  of 
counsel  for  a  criminal  prosecution,  as  a  de- 
fense   to  an  action  for  malicious  prosecu- 
tion, on  the  ground  of  probable  cause,  is  not 
required  to  have  used  reasonable  diligence 
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to  ascertain  any  other  facts  than  those 
within  his  knowledge,  but  it  is  sufficient 
that  in  seeking  the  advice  of  counsel  he 
acted  in  good  faith,  and  disclosed  all  the 
facts  within  his  knowledge  relating  both  to 
the  accusation  and  the  defense;  and  an  in- 
struction embodying  the  proposition  that  he 
must  have  disclosed  other  facts  "which  he 
could  have  ascertained  by  reasonable  dili- 
gence," and  must  so  prove  to  the  satisfac- 
tion of  the  Jury,  in  order  to  avail  himself  of 
the  defense  of  the  advice  of  counsel,  is 
erroneous.  (Holllday  v.  Holllday.  123  Cal. 
26.) 

8.  An  instruction  as  to  protection  of  the 
defendant  from  a  malicious  prosecution  un- 
der advice  of  counsel,  stating  that  "such 
advice  must  be  sought  and  given  in  good 
faith  and  with  an  honest  purpose,"  is  erro- 
neous, the  question  of  the  good  faith  of 
counsel  in  giving  the  advice  not  being  an 
element  In  the  problem.  (Seabridge  v.  Mo- 
Adam,  119  Gal.  460.) 

9.  If  a  person  having  a  good  cause  of  ac- 
tion against  another  willfully  sues  for  a 
much  greater  amount  than  is  due  and  at- 
taches the  property  of  the  other,  and  puts 
him  to  charges,  he  is  liable  therefor  In  an 
action  for  malicious  prosecution.  (Clark  v. 
Nordbolt,  121  Cal.  26.) 

10.  The  complaint  in  an  action  for  the  ma- 
licious prosecution  of  another  action  by  the 
defendant  for  more  than  two  thousand  dol- 
lars, in  which  the  property  of  the  plaintiff 
had  been  attached,  which  alleges  that  in  in- 
stituting the  action  and  securing  the  writ  of 
attachment,  and  In  having  it  levied,  the 
defendant  acted  maliciously  and  without 
probable  cause,  and  that  the  defendants 
were  not  indebted  to  plaintiff  in  any 
amount  exceeding  fifteen  dollars,  which 
they  had  tendered  to  him  and  had  always 
been  ready  and  willing  to  pay,  which  was 
well  known  to  defendant,  who  had  refused 
to  accept  that  amount,  sufficiently  shows  a 
want  of  probable  cause.  (Clark  v.  Nord- 
holt, 121  Cal.  26.) 

11.  In  an  action  for  a  malicious  prosecu- 
tion of  the  plaintiff  upon  a  criminal  charge, 
where  the  separate  answer  of  a  defendant 
not  appealing  admitted  that  he  had  filed  the 
complaint  with  a  Justice  of  the  peace  charg- 
ing the  plaintiff  with  a  criminal  offense, 
and  the  separate  answer  of  the  defendant 
appealing  contained  no  admission  that  such 
complaint  was  filed  by  him,  it  is  a  substantial 
error  against  such  appellant  for  the  court 
to  charge  the  Jury  that  it  was  admitted  by 
the  answer  of  the  defendants  "that  the  de- 
fendants did  file  a  complaint  with  a  Justice 
of  the  peace  charging  the  plaintiff  with  a 
criminal  offense."  (Seabridge  v.  McAdam, 
119  Cal.  460.)  * 

12.  In  an  action  for  a  malicious  prosecu- 
tion for  an  assault,  where  it  became  a  mate- 
rial fact  whether  or  not  plaintiff  used  a 
pistol  in  an  assault  upon  the  defendant,  and 
the  parties  contradicted  each  other  as  to 
such  use,  the  plaintiff  cannot  be  permitted 
to  show  the  circumstances  under  which  he 
came  into  possession  of  the  pistol,  in  proof 


of  his  innocent  possession  thereof.    (Swan  v. 
Thompson,  124  Cal.  193.) 


MANAGEMENT. 

Power    to   manage,   what    includes. 
Trusts  and  Trustees,  49. 


See 


MANAGERS. 

Of  corporations.    See  Corporations.  VIII. 

1. 

Agreement  to  devote  one's  whole  time  and 
attention,  •  construction  of.  See  Contracts, 
10. 

MANDAMUS. 

See  Offices  and  Officers,  IX. 

I.  In  What  Cases  Will  Lie. 
II.  Judgment  in  Prior  Action  as  Bar  to. 

III.  Practice  in  Relation  to. 

1.  Nature    of     Proceedings;     Within 

What  Time  to  be  Brought:  De- 
mand. 

2.  Pleading  and  Parties. 

3.  Judgment  and  Costs. 

I.  In  What  Cases  Will  Lie. 

Amendment  permitted  by  supreme  court 
allowance  of,  compelled  by  mandamus.  See 
Appeals,  400. 

Assessment,  directors  of  reclamation  dis- 
trict cannot  be  compelled  to  levy.  See 
Swamp  and  Overflowed  Lands,  26. 

Assessor  not  compelled  to  assess  street 
railway  property  in  excess  of  Its  value.  See 
Taxation,  13. 

Auditor  compelled  to  compute  and  enter 
tax  levy.    See  Taxation,  21. 

Auditor  not  compelled  to  audit  claim  for 
delinquent  tax  list,  when.  See  Taxation, 
36. 

Auditor,  compelling  drawing  of  warrant 
for  claim  allowed  by  the  supervisors.  See 
Supervisors.  12. 

Auditor  compelled  to  draw  warrant  for 
allowed  claim,  when.    See  Highways,  1. 

Auditor  compelled  to  allow  illegal  claim. 
See  Auditors. 

Bill  of  exceptions,  compelling  settlement 
of.    See  Appeals,  VI,  4,  d. 

Certificate  for  jurors'  fees,  mandamus  will 
not  lie  to  compel  issuance,  when.  See  Jury 
and  Jurors,  49. 

City  council,  compelling  to  pay  salary  of 
harbor  master.  See  Harbor  Commission- 
ers, 14. 

Court,  compelling  to  proceed  where  jury 
fees  not  paid.    See  Wills,  33. 

Court  not  compelled  to  hear  petition  to  re- 
store to  sanity,  when.    See  Insanity,  40. 

Default,  entry  of  not  compelled,  when. 
See  Offices  and  Officers,  27. 

Election,  compelling  holding  of.  See 
Municipal  Corporations,  60. 

Governor  cannot  be  compelled  to  call  elec- 
tion to  fill  vacancy  in  office  of  lieutenant- 
governor.    See  Lieutenant-governor. 
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Justice  in  San  Francisco  not  compelled  to 
accept  fee  and  enter  default.  See  San  Fran- 
cisco, 12. 

Payment  of  claim,  mandamus  to  compel, 
defense  that  claim  was  being  pressed  in 
courts.      See  Municipal  Corporations,  54. 

Payment  of  judgment  against  city  out  of 
different  fund  than  that  appropriated,  not 
compelled.    See  Municipal  Corporations,  32. 

Preference  of  ex-Union  soldier  in  employ- 
ment, compelling.  See  Offices  and  Officers, 
7. 

Registrar,  compelling  filing  certificate  of 
nomination,  will  not  lie,  when.  See  Elec- 
tions. 6. 

Restoration  of  expelled  member  of  society 
compelled  by,  when.  See  Benevolent  So- 
cieties. 27. 

Secretary  of  state  not  compelled  to  certify 
nominations.    See  Elections,  10. 

Sheriff  compelled  to  execute  deed  to  pur- 
chaser under  execution.  See  Mortgages, 
174. 

Street  assessment,  compelling  issuance  of. 
See  Streets,  XI,  2. 

Streets,  compelling  superintendent  to  pay 
over  money  advanced.    See  Streets.  16. 

Street  superintendent,  compelling  to  pay 
money  advanced  for  city  engineer.  See 
Municipal  Corporations,  58. 

Treasurer  not  to  be  compelled  to  pay  war- 
rant for  street  improvement,  when.  See 
Streets,  70. 

Substitution  of  attorney,  compelling.  See 
Attorney  and  Client,  18;  Estates  of  Deceased 
Persons,  24. 

Taxes  collected,  compelling  refunding  of 
excessive.    See  Taxation,  31,  32. 

Teacher's  certificate,  issuance  of,  com- 
pelled by  mandamus.    See  Schools,  11. 

Treasurer,  compelling  payment  of  de- 
mand.   See  Treasurers,  2. 

Treasurer,  compelling  transfer  of  funds 
by.    See  Treasurers,  3. 

Treasurer  cannot  be  compelled  to  pay  il- 
legal claim  by.    See  Supervisors.  II,  6. 

Warrant,  Issuance  of  to  supervisors  for 
compensation  under  Political  Code  not 
compelled.    See  Supervisors,  IV. 

Water,  mandamus  to  compel  supplying  of. 
See  Irrigation  Companies,  II. 

1.  The  question  whether  the  judicial  ac- 
tion of  a  court  is  erroneous  cannot  be  con- 
sidered upon  writ  of  mandate,  it  not  being 
the  office  of  the  writ  to  review  judicial 
errors;  nor  will  the  writ  lie  where  there  is  a 
remedy  by  appeal.  (People  ex  rel.  Gesford 
v.  Superior  Court,  114  Cal.  466.) 

2.  The  courts  will  not  compel  a  city  coun- 
cil to  exercise  its  discretion  as  to  whether 
the  streets  of  its  municipality  should  or 
should  not  be  lighted;  but  where  its  past 
and  present  official  conduct  unmistakably 
show  that  it  has  determined  that  the  city 
should  be  lighted  by  electricity,  and  there  is 
no  valid  binding  contract  standing  in  the 
way  of  proceeding  under  the  act  of  1895.  a 
writ  of  mandate  will  lie  at  the  instance  of  a 
taxpayer  to  compel  it  to  advertise  for  bids 
for  such  lighting,  as  required  by  that  act. 
without    any    showing   by    him    of    actual 


pecuniary  damage.  It  will  be  presumed 
that  the  disregard  by  the  council  of  the  re- 
quirements of  the  statute  is  injurious. 
(Santa  Rosa  Lighting  Co.  v.  Woodward,  119 
Cal.  30.) 

3.  Mandamus  will  lie  to  compel  the 
city  clerk  of  the  city  of  Los  Angeles  to 
countersign  authorized  Improvement  bonds 
of  the  city  pursuant  to  section  6  of  the  act 
of  March  19,  1880,  as  amended  in  1893. 
(City  of  Los  Angeles  v.  Hance,  122  Cal.  77.) 

4.  After  the  board  of  education  of  a  city 
has  properly  audited  and  allowed  a  claim 
against  a  school  district,  mandamus  will  lie 
to  compel  it  to  draw  an  order  on  the  county 
school  superintendent  for  a  requisition  for 
its  payment  (Barber  v.  Mulford,  117  Cal. 
366.) 

5.  Mandamus  will  not  lie  to  compel  the 
county  auditor  to  draw  a  warrant  for  an  il- 
legal allowance  by  the  supervisors  of  a 
claim  for  services  rendered  at  their  request 
by  a  special  legal  adviser  of  the  board. 
(Merrlam  v.  Barnum,  116  Cal.  619.) 

6.  Where  the  court  has  erroneously  ap- 
pointed the  sheriff  as  assignee,  upon  an  im- 
proper assumption  of  failure  to  elect  an  as- 
signee, but  the  elected  assignee  has  not 
qualified,  mandamus  Is  not  the  proper  rem- 
edy to  set  aside  the  improper  appointment, 
or  to  command  the  court  to  admit  the 
elected  assignee  to  office  conditionally  upon 
his  qualifying  by  giving  bond  and  taking  the 
oath.    (O'Neill  v.  Reynolds,  116  Cal.  264.) 

II.  Judgment  in  Prior  Action  as  Bar  to. 

7.  An  action  previously  brought  by  the 
plaintiff  against  a  school  district  to  recover 
judgment  on  his  original  account,  and  a 
judgment  therein  adverse  to  him,  is  not  a 
bar  to  a  subsequent  proceeding  in  man- 
damus based  upon  his  audited  demand— It 
not  appearing  that  the  former  action  in- 
volved issues  vital  to  the  right  to  maintain 
mandamus.  (Barber  v.  Mulford,  117  Cal. 
356.) 

III.  Practice  in  Relation  to. 

1.  Nature    of    Proceedings;    Within    What 
Time  to  be  Brought;  Demand. 

Title  to  office,  trying  in  mandamus.  See 
Offices  and  Officers,  3. 

Considering  constitutionality  of  statute  on. 
See  Water  Companies,  14. 

Laches,  denial  of  writ  because  of.  See 
Appeals,  148. 

8.  A  mandamus  between  two  private  par- 
ties to  enforce  a  money  obligation,  where 
there  is  no  statutory  provision  giving  it  a 
different  character,  is  generally  considered 
as  in  the  nature  of  an  action  at  law,  in 
which  all  ordinary  rules  of  practice,  includ- 
ing the  statute  of  limitations,  apply;  but  if 
it  be  regarded  as  a  special  proceeding  under 
the  code,  it  is  still  subject,  under  the  terms 
of  section  1109  of  the  Code. of  Civil  Proce- 
dure, to  the  rules  which  govern  the  limita- 
tions of  actions,  and  if  not  subject  to  either 
of  sections  337,  338,  or  339  is  subject  to  sec- 
tion 343,  fixing  a  limit  of  five  years  for  ac- 
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tlons  for  relief  not  otherwise  provided  for. 
(Barnes  v.  Glide,  117  Cal.  1.) 

9.  A  proceeding  in  mandamus  to  compel 
the  trustees  of  a  swamp  land  district  to 
levy  a  tax  to  pay  warrants  issued  more 
than  fourteen  years  before  the  commence- 
ment of  the  proceeding,  is  barred  by  the 
statute  of  limitations.  (Barnes  v.  Glide,  117 
Cal.  1.) 

10.  The  necessity  of  a  demand  and  refusal 
before  bringing  a  proceeding  In  mandamus 
does  not  preclude  the  running  of  the  statute 
of  limitations,  the  demand  being  within  the 
power  of  the  plaintiff  at  any  time,  and  he 
cannot  avail  himself  of  his  own  neglect  in 
failing  to  make  a  demand,  to  defeat  the 
object  and  purpose  of  the  statute  of  limita- 
tions.   (Barnes  v.  Glide,  117  Cal.  1.) 

11.  To  avail  itself  of  the  bar  of  the  statute 
of  limitations,  in  a  proceeding  for  a  writ  of 
mandate  to  compel  the  board  to  draw  an 
order  for  the  payment  of  money,  the  section 
must  be  pleaded  by  the  board,  and  a  plea 
thereof  by  its  president  and  secretary,  who 
are  individually  joined  as  defendants,  is  in- 
sufficient.   (Barber  v.  Mulford,  117  Cal.  356.) 


MANSLAUGHTER. 
See  Criminal  Law,  XI,  16. 

MANUFACTURED  ARTICLES. 
Warranty  In.    See  Warranty. 

MAPS. 

Admissibility.  See  Criminal  Law,  XI.  16, 
d,  O;  Evidence,  II,  4;  San  Francisco.  23  et 
secj. 

Not  admissible  to  prove  boundary,  when. 
See  Streets,  7. 

Reference  to  in  deed.    See  Deeds,  1. 

Effect  of  filing  of  map  on  title  to  railroad 
lieu  lands.    See  Railroads,  8,  9. 

Reservation  on,  when  a  dedication.  See 
San  Francisco,  27,  28. 

Platting  and  selling  land.  See  Dedication, 
IIIl  3. 

MARITIME  LAW. 

See  Shipping. 


.    2.  Pleading  and  Parties.  • 

Complaint  for,  what  sufficient.  See  Irri- 
gation Companies,  14. 

Substitution  of  attorney,  petition  for  man- 
damus to  compel,  when  insufficient.  See 
Attorney  and  Client,  15. 

Mandamus  to  compel  payment  of  bonds, 
questions  not  arising  on  demurrer.  See 
Bonds,  6. 

Pleading  of  statute  of  limitations  by  board 
of  education,  sufficiency  of.    See  ante,  11. 

12.  It  Is  sufficient  in  a  complaint  for  man- 
damus to  show  that  the  complainant  is  a 
"party  beneficially  interested,"  within  the 
meaning  of  section  1086  of  the  Code  of  Civil 
Procedure,  to  aver  that  he  is  a  property 
owner  and  taxpayer.  (Frederick  v.  City  of 
San  Luis  Obispo,  118  Cal.  391.) 

13.  A  school  district  may  be  properly 
joined  as  a  defendant  in  a  proceeding  in  man- 
damus against  its  officials  to  compel  the  per- 
formance of  a  duty  owed  to  the  relator. 
(Barber  v.  Mulford,  117  Cal.  356.) 


3.  Judgment  and  Costs. 

14.  In  a  proceeding  in  mandamus  against 
a  school  district  and  Its  officials,  the  plaintiff 
can  only  obtain  judgment  for  an  order  for 
the  amount  of  his  audited  claim,  without 
any  allowance  for  interest.  (Barber  v.  Mul- 
ford, 117  Cal.  356.) 

15.  Upon  mandamus  granted  against  the 
county  treasurer  to  compel  the  payment  out 
of  the  hospital  fund  collected  from  the  state, 
of  a  warrant  drawn  upon  the  same  for  the 
commissions  allowed  by  the  supervisors  for 
such  collections,  the  costs  of  the  mandamus 
proceeding  are  properly  chargeable  against 
the  defendant  personally.  (Power  v.  May, 
123  Cal.  147.) 


MARKET  VALUE. 

Admissibility  of  evidence  of.  See  Agency, 
50. 

Evidence  of  average  price,  when  not  ad- 
missible.   See  Factors,  5. 

Evidence  of,  is  confined  to  what  place. 
See  Factors,  3-5. 


MARRIAGE  AND  DIVORCE. 

I.  Marriage. 

II.  Divorce. 

1.  Grounds  of. 

a.  Extreme  Cruelty. 

b.  Habitual  Intemperance. 

c.  Desertion. 

2.  Condonation. 

3.  Actions  for. 

a.  Pleadings  In;  Striking  Out  De- 

murrer; Time  within  which 
Action  to  be  Brought. 

b.  Joinder  of    Causes  of    Actios 

in. 

c.  Summons  In;  Service  of  Sum- 

mons by  Publication. 

d.  Evidence;  Corroboration. 

e.  Default  in;  Hearing  In  Case  of; 

Judgment  as  a  Bar. 

f.  Findings  in;  Review  of. 

4.  Counsel  Fees  and  Costs. 

5.  Alimony. 

a.  Jurisdiction  and  Power  to  Al- 

low; Sufficiency  of  Proof  of 
Marriage. 

b.  Amount     of;     Ownership     of 

Property  not  Essential. 

c.  Lien  and  Priority  of;  Convey- 

ance in  Fraud  of. 

d.  Enforcement    of     Allowance; 

Receivers;  Execution;  Sale 
of  Property;  Contempt  Pro- 
ceedings. 

e.  Interest  on  Alimony. 
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6.  Division     of     Property;      Setting 

Apart  Homestead. 

7.  Custody  and  Maintenance  of  Chil- 

dren; Modification  of  Decree. 

III.  Maintenance  without  Divorce. 

I.  Marriage. 

Insufficient  proof  of  marriage.  See  post, 
II,  5,  a. 

Declarations  of  members  of  family,  admis- 
sibility of  on  question  of  marriage.  See 
Evidence,  53. 

Marriage  brokerage  contracts,  validity  of. 
See  Contracts,  III,  3. 

Action  for  breach  of  promise,  limitation  of. 
See  Statute  of  Limitations,  IV,  5. 

Seduction  under  promise  of  marriage. 
See  Criminal  Law,  XI,  32. 

1.  Under  the  law  of  California,  as  amend- 
ed in  1885,  consent  to  marriage  must  be  fol- 
lowed by  a  solemnization  by  a  person  au- 
thorized by  section  70  of  the  Civil  Code  to 
solemnize  marriages;  and  a  marriage  be- 
tween citizens  and  residents  of  California, 
lacking  such  solemnization,  is  Illegal  and 
void.    (Norman  v.  Norman,  121  Cal.  620.) 

2.  The  rule  that  a  marriage  which  Is  valid 
by  the  law  of  the  place  where  it  was  con- 
stituted Is  valid  everywhere,  without  re- 
gard to  the  law  of  the  domicile  of  the  par- 
ties or  to  their  motives,  applies  only  when 
It  is  sanctioned  by  the  recognized  law  of  the 
place  of  marriage.  It  does  not  apply  when 
the  parties  seek  marriage  upon  the  high 
seas,  where  no  written  law  exists  by  which 
marriage  can  be  solemnized,  for  the  express 
purpose  of  evading  the  law  of  their  domi- 
cile.    (Norman  v.  Norman,  121  Cal.  020.) 

3.  A  marriage  ceremony  performed  upon 
the  high  seas  by  the  captain  of  a  vessel, 
between  citizens  and  residents  of  California, 
who  went  there  for  the  avowed  purpose  of 
evading  the  statute  of  the  state  requiring 
a  license,  and  solemnization  by  an  author- 
ized person,  and  who  returned  immediately 
thereafter  to  this  state,  is  illegal  and  void. 
(Norman  v.  Norman,  121  Cal.  620.) 

4.  The  law  of  the  sea,  as  it  may  relate 
to  the  marriage  of  citizens  of  the  United 
States  domiciled  in  California,  cannot  be  re- 
ferred to  the  common  law  of  England,  any 
more  than  to  the  law  of  any  other  foreign 
country.  It  is  not,  and  cannot  be,  regulated 
by  any  act  of  Congress.  (Norman  v.  Nor- 
man, 121  Cal.  620.) 

5.  The  burden  of  proof  rests  upon  the 
party  claiming  the  validity  of  a  marriage 
upon  the  high  seas,  to  show  that  it  was  ad- 
ministered under  some  recognized  law;  and 
if  no  such  law  is  shown,  the  marriage  will 
be  held  invalid  If  in  violation  of  the  law  of 
the  domicile  of  the  parties.  (Norman  v. 
Norman,  121   Cal.  620.) 

6.  Upon  a  contest  of  a  will,  where  issue 
was  joined  as  to  the  marriage  of  the  pro- 
ponent of  the  will  with  the  testator,  and  the 
testimony  showed  a  written  contract  of  mar- 
riage between  them,  evidencing  consent  to 


marriage,  but  not  intended  to  comply  with 
section  76  of  the  Civil  Code,  which  provides 
for  a  formal,  written  declaration  of  marriage 
before  witnesses,  and  such  written  consent 
was  subsequently  followed  by  the  open  and 
public  assumption  of  marital  rights,  duties, 
and  obligations,  section  76  of  the  Civil  Code 
has  no  application  to  the  case,  nor  is  the 
declaration  therein  provided  for  requisite  or 
material  to  the  validity  of  the  marriage; 
and  an  Instruction  based  on  that  section, 
which  would  lead  the  jury  to  understand 
that  where  there  is  no  solemnization,  such 
declaration  must  be  made  or  the  marriage 
Is  void,  is  misleading  and  erroneous.  (Es- 
tate of  Ruffino,  116  Cal.  804.) 

7.  Where  there  was  evidence  tending  to 
prove  and  the  jury  found  that  there  had 
been  no  unlawful  relation  between  the  par- 
ties prior  to  the  time  when  they  commenced 
living  together  as  husband  and  wife,  and  it 
appeared  that  they  always  represented  that 
they  were  married,  and  were  universally 
so  regarded  by  their  acquaintances,  their 
intercourse  must  be  presumed  to  be  matri- 
monial, notwithstanding  a  delay  of  eight 
months  between  the  written  contract  of 
marriage  and  the  assumption  of  marital  re- 
lations; and  such  assumption,  when  designed 
to  consummate  the  previous  contract  at  any 
time  thereafter,  completes  a  valid  marriage, 
and  proves  a  present  consent  thereto  which 
need  not  be  in  writing,  and  of  which  the 
former  written  contract  completes  the  evi- 
dence: and  It  is  error  to  instruct  the  jury  so 
as  to  lead  them  to  understand  that  the  as- 
sumption of  marital  rights  under  a  written 
contract  of  marriage  must  be  immediate,  or 
within  a  reasonable  time  after  the  contract 
constituting  consent;  and  to  charge  them 
that  they  are  not  allowed  to  presume  from 
the  fact  that  long  subsequent  to  the  contract 
the  parties  cohabited  as  husband  and  wife, 
that  such  cohabitation  was  under  a  new  con- 
tract.   (Estate  of  Ruffino,  116  Cal.  304.) 

8.  Where  the  evidence  showed  without 
controversy  that  the  proponent  of  the  will 
based  her  claim  of  marriage  with  the  tes- 
tator upon  a  contract  of  marriage,  followed 
by  a  mutual  and  public  assumption  of  mari- 
tal rights,  duties,  and  obligations,  an  in- 
struction that  marriage  is  not  proven  byline 
declaration  of  the  woman  that  it  was  agreed 
between  her  and  the  man  that  they  were  to 
live  together  is  erroneous,  as  being  Inap- 
plicable to  the  evidence,  and  an  Injurious 
misstatement  of  the  position  of  the  propo- 
nent.    (Estate  of  Ruffino,  116  Cal.  304.) 

9.  A  bigamous  marriage  contracted  under 
the  laws  of  another  state,  followed  by  co- 
habitation for  a  required  period  of  years 
in  such  state,  is  not  rendered  valid  because 
such  laws  declare  that  cohabitation  of  the 
parties  therein  for  such  period  is  proof  of 
marriage.  Such  laws  assume  that  the  par- 
ties are  competent  to  marry;  and  such  mar- 
riage, If  legalized  In  that  state,  would  not 
be  recognized  In  this  state  as  a  dissolution 
of  the  former  marriage.  (Estate  of  New- 
man,  124  Cal.  688.) 
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II.  Divorce. 
1.  Grounds  of. 

a.  Extreme  Cruelty. 

Condonation  of  extreme  cruelty.  See  post, 
II,  2. 

Statement  as  to  extreme  cruelty  not 
necessary  in  conclusions  of  law.  See  post, 
35. 

Awarding  of  property  on  divorce  for  ex- 
treme cruelty.    See  post  68-70. 

10.  The  code  does  not  sharply  define  or 
make  definite  limitations  of  the  phrase  "ex- 
treme cruelty,"  but  merely  describes  it  in 
general  terms,  and  leaves  a  wide  range  of 
discretion  in  a  trial  court  to  the  judge  or 
jury.    (Andrews  v.  Andrews,  120  Cal.  184.) 

11.  The  infliction  of  grievous  mental  suf- 
fering, independent  of  physical  injury,  may 
constitute  extreme  cruelty;  and  whether,  in 
any  particular  case,  the  ill-treatment  of  the 
wife  by  the  husband  is  so  unusual  as  to  be 
beyond  that  misconduct  which  may  be  at- 

*  trlbuted  to  the  ordinary  weaknesses  and  pas- 
sions of  men,  and  whether  such  treatment 
caused  grievous  mental  suffering  to  the  wife, 
are  largely  questions  of  fact  to  be  deter- 
mined by  the  trial  court;  and  its  findings 
thereupon  cannot  be  disturbed  upon  appeal, 
unless  the  evidence  in  support  of  them  is  so 
slight  as  to  indicate  a  want  of  ordinary 
good  judgment  and  an  abuse  of  discretion 
by  the  trial  court.  (Andrews  v.  Andrews, 
120  Cal.  184.) 

12.  What  constitutes  extreme  cruelty,  as  a 
cause  of  divorce,  is  matter  of  law;  but 
whether  the  evidence  shows  such  conduct 
Is  a  question  of  fact.  Ordinarily,  what  con- 
stitutes extreme  cruelty  is  a  mixed  ques- 
tion of  law  and  fact;  and  where  the  evi- 
dence, assuming  it  to  be  true,  is  not  legally 
sufficient,  the  court  may  so  decide  as  a  ques- 
tion of  law.    (Kuhl  v.  Kuhl,  124  Cal.  57.) 

13.  Under  section  94  of  the  Civil  Code  ex- 
treme cruelty  may  consist  of  the  infliction 
of  grievous  bodily  injury  or  grievous  mental 
suffering,  which  is  the  ultimate  fact,  and 
must  be  alleged.  A  complaint  which  merely 
alleges  that  defendant  has  treated  the  plain- 
tiff in  a  cruel  and  inhuman  manner,  that 
he  has  applied  coarse  epithets  to  her  which 
are  described,  and  has  accused  her  of  a 
want  of  chastity,  without  alleging  either 
grievous  bodily  injury  or  grievous  mental 
suffering  as  the  result  of  the  cruelty  alleged, 
does  not  state  a  cause  of  action.  (Smith  v. 
Smith,  124  Cal.  651.) 

14.  In  an  action  for  divorce  upon  the 
ground  of  extreme  cruelty  of  the  defendant, 
in  causing  grievous  mental  suffering  to  the 
plaintiff,  by  an  annoying  course  of  conduct, 
and  by  the  use  of  vile  and  indecent  epithets, 
and  charges  of  unchastlty,  It  is  not  neces- 
sary to  allege  or  show  that  impairment  of 
health  resulted  from  the  conduct  of  the  de- 
fendant toward  the  plaintiff;  and  where 
there  was  evidence  tending  to  sustain  the 
allegations  of  the  complaint  as  to  the  acts 
and  probative  facts  of  cruelty  causing  the 
grievous  mental  suffering  alleged,  and  the 


court  found  that  they  were  committed  by 
the  defendant,  and  that  defendant,  by  his 
conduct,  willfully  inflicted  upon  plaintiff 
grievous  mental  pain  and  suffering,  "thereby 
greatly  impairing  her  health,"  the  finding  as 
to  the  impairment  of  plaintiff's  health  is 
unnecessary,  and  it  is  immaterial  whether 
that  part  of  the  finding  was  or  was  not  justi- 
fied by  the  evidence.  (Smith  v.  Smith,  119 
Cal.  183.) 

15.  A  divorce  cannot  be  granted  upon  the 
uncorroborated  testimony  of  the  plaintiff; 
and  acts  of  extreme  cruelty  testified  to  by 
the  plaintiff  without  the  slightest  corrobora- 
tion, and  denied  by  the  defendant,  are  not 
proved  by  evidence  upon  which  the  court 
could  base  a  finding  for  the  plaintiff.  (Kuhl 
v.  Kuhl,  124  Cal.  57.) 

16.  Where  the  evidence  of  extreme  cruelty, 
upon  which  a  divorce  is  partly  based,  con- 
sists wholly  of  the  uncorroborated  evidence 
of  the  party  seeking  a  divorce  upon  that 
ground,  there  is  no  sufficient  evidence  to  sus- 
tain the  divorce  upon  that  ground.  (Reld  v. 
Reld,  112  Cal.  274.) 

Corroboration  in  suit  for  extreme  cruelty. 
See  post,  32. 

17.  In  an  action  for  divorce  upon  the 
ground  of  extreme  cruelty,  brought  by  the 
wife  against  the  husband,  the  declarations 
of  the  wife,  made  in  the  presence  of  her 
husband  and  of  a  witness,  as  to  acts  of  ill- 
treatment  and  cruelty  toward  her  by  her 
husband,  and  his  conduct  and  declarations 
In  response  thereto,  are  proper  evidence  on 
the  issue  of  cruelty.  (Rose  v.  Rose,  112  Cal. 
341.) 

18.  Where  a  divorce  is  sought  on  the 
ground  of  extreme  cruelty,  which  was  large- 
ly mental  in  its  character,  it  is  especially  in 
the  province  of  the  trial  court  to  weigh  the 
evidence,  and  where  that  is  conflicting  in 
all  substantial  matters,  its  conclusion  will 
not  be  disturbed  on  appeal.  (Blair  v.  Blair, 
122  Cal.  57.) 

Awarding  property  on  divorce  for  cruelty. 
See  post,  70. 

b.  Habitual  Intemperance. 

19.  A  complaint  for  a  divorce  upon  the 
ground  of  habitual  intemperance  of  the  de- 
fendant, which  states  a  cause  of  action,  can- 
not be  held  bad  on  the  ground  of  uncer- 
tainty, where  no  special  demurrer  was  in- 
terposed to  the  complaint  upon  that  ground. 
(Rose  v.  Rose,  112  Cal.  341.) 


c.  Desertion. 

Desertion,  what  allegations  show.  See 
Husband  and  Wife,  1. 

20.  A  charge  by  the  wife  against  the  hus- 
band of  stealing  her  diamonds  and  sealskin 
sacque,  made  after  his  desertion  of  her,  can- 
not form  any  justification  or  excuse  for  the 
desertion;  and  where  the  evidence  indicates 
that  the  wife's  charge  was  not  malicious, 
but  was  made  in  the  reasonable  belief  that 
he  had  taken  the  property  to  raise  money 
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thereon  with  which  to  speculate  In  stock*, 
after  she  had  declined  his  request  that  she 
would  raise  money  for  that  purpose,  and 
there  is  evidence  that  the  husband  acknowl- 
edged that  he  deserted  his  wife  by  reason 
of  disappointment  in  money  matters,  and 
that  he  supposed  she  was  wealthy  and 
would  let  him  have  money,  the  charge  made 
by  the  wife  after  his  desertion  of  her  does 
not  amount  to  extreme  cruelty.  (Kuhl  v. 
Kuhl,  124  Oal.  57.) 

Unreasonable  lapse  of  time  before  suit, 
what  Is  not.    See  post,  27. 

Condonation  of  desertion.    See  post,  27. 


2.  Condonation. 

Statement  as  to  condonation  unnecessary 
in  conclusions  of  law.    See  post,  35. 

21.  A  bona  fide  offer  by  the  deserting  hus- 
band to  return  and  provide  a  home  for  the 
wife,  and  expressing  his  willingness  for  a 
reconciliation,  and  offering  to  fulfill  the  mar- 
riage contract,  with  a  request  to  her  to  do 
likewise,  implies  a  request  for  conditional 
forgiveness  which  is  condonation,  and  in- 
volves a  solicitation  of  condonation  for  his 
offense  of  desertion.  (McMullin  v.  McMul- 
lin,  123  Cal.  653.) 

22.  The  return  of  the  wife  to  the  husband 
after  a  course  of  cruel  treatment,  which 
caused  her  to  leave  him,  does  not  establish 
a  condonation,  where  it  appears  that  the 
husband  thereafter  renewed  his  cruel  treat- 
ment, and  was  repeatedly  guilty  of  the  same 
offenses  which  he  had  formerly  committed. 
(Andrews  v.  Andrews,  120  Cal.  184.) 

23.  Where  an  action  is  commenced  by  a 
wife  for  a  divorce  on  the  ground  of  extreme 
cruelty,  consisting  of  successive  acts  of  ill- 
treatment,  the  fact  that  she  continued  to 
live  with  the  defendant  for  some  time,  and 
until  the  summons  was  served,  will  not 
amount  to  condonation,  unless  accompanied 
by  a  reconciliation  between  the  parties,  a 
remission  of  the  matrimonial  offenses  and 
an  express  agreement  to  condone.  (Morton 
v.  Morton,  117  Cal.  443.) 

24.  Under  section  118  of  the  Civil  Code, 
a  course  of  offensive  or  cruel  conduct,  con- 
stituting a  cause  of  divorce,  cannot  be  con- 
doned by  mere  cohabitation,  or  passive  en- 
durance, or  conjugal  kindness,  unless  ac- 
companied by  an  express  agreement  to  con- 
done; and  an  answer  alleging  that  the  plain- 
tiff freely  cohabited  with  the  defendant, 
and  restored  him  to  his  marital  rights,  with- 
out alleging  that  these  acts  were  accom- 
panied by  an  express  agreement  to  condone, 
does  not  raise  an  issue  of  condonation. 
(Smith  v.  Smith,  119  Cal.  183.) 

25.  Whether  a  cruel  and  offensive  course 
of  conduct  has  been  condoned  is  a  question 
of  fact;  and  a  finding  that  the  acts  of  cruelty 
committed  by  the  defendant  have  never 
been  condoned  by  the  plaintiff  is  a  finding 
of  fact,  and  not  of  a  conclusion  of  law;  and 
it  Is  unnecessary  and  improper  that  the  find- 
ing should  set  forth  any  acts  or  declarations 
bearing  as  evidence  upon  the  fact  of  con- 
donation.   (Smith  v.  Smith,  119  Cal.  183.) 


3.  Actions  for. 

a.  Pleadings    in;    Striking    Out    Demurrer; 
Time  within  which  Action  to  be  Brought. 

Complaint  will  not  be  held  bad  for  uncer- 
tainty where  no  demurrer  interposed.  See 
ante,  19. 

Answer  does  not  raise  issue  of  condona- 
tion, when.    See  ante,  24. 

26.  If  the  legal  effect  of  an  order  striking 
out  a  demurrer  of  the  defendant  be  consid- 
ered as  virtually  an  overruling  of  the  de- 
murrer, yet  a  refusal  of  a  right  to  the  de- 
fendant to  answer  in  an  action  for  divorce 
is  an  abuse  of  discretion,  for  which  a  judg- 
ment for  the  plaintiff  must  be  reversed. 
(Foley  v.  Foley,  120  Cal.  33.) 

Striking  out  demurrer  for  failure  to  pay 
alimony.    See  post,  62. 

27.  A  cause  of  action  for  a  divorce  on  the 
ground  of  desertion  is  not  barred  by  an  "un- 
reasonable lapse  of  time"  under  the  pro- 
visions of  subdivision  3  of  section  124  and 
section  125  of  the  Civil  Code,  where  all  pre- 
sumption of  connivance,  collusion,  or  con- 
donation of  the  offense,  or  full  acquiescence 
in  the  same,  is  negatived  by  a  showing  that 
defendant  deserted  the  plaintiff  and  contin- 
ued such  desertion  without  cause  and 
against  the  will  and  without  the  consent  of 
the  plaintiff.  (Thomson  v.  Thomson,  121 
Cal.  11.) 

4 

b.  Joinder  of  Causes  of  Action  In. 

28.  Where  a  divorce  is  granted  on  the 
grounds  both  of  extreme  cruelty  and  willful 
neglect,  the  failure  of  the  evidence  to  sus- 
tain the  charge  of  willful  neglect  is  imma- 
terial, if  the  finding  as  to  extreme  cruelty  is 
supported  by  the  evidence.  (Huellmantel  v. 
Huellmantel,  117  Cal.  407.) 

c.  Summons  in;  Service  of  Summons  by  Pub- 
lication. 

Summons  in  divorce  suit,  form  of.  See 
'Summons,  4. 

29.  Where  the  defendant  in  an  action  for 
divorce  had  left  the  state  with  the  children 
of  the  marriage,  prior  to  the  commencement 
of  the  action,  and  remained  absent  there- 
from, and  the  service  of  summons  in  the  ac- 
tion was  by  publication  only,  the  jurisdic- 
tion of  the  court  is  limited  to  the  termina- 
tion of  the  marriage  status  of  the  plaintiff, 
and  it  has  no  jurisdiction  to  render  a  decree 
for  alimony  or  support  of  the  plaintiff,  or 
for  the  support  or  custody  and  control  of 
the  children,  and  any  portion  of  the  decree 
providing  therefor  should  be  vacated  and  set 
aside  upon  motion  of  the  defendant.  (De 
La  Montanya  v.  De  La  Montanya,  112  Cal. 
101.) 

30.  The  domicile  of  the  defendant  and  of 
the  children  is  immaterial  to  the  jurisdic- 
tion, If  they  were  in  fact  absent  from  the 
state,  and  though  their  legal  domicile  may 
be  in  the  state  of  California,  the  court  has 
no  power  to  render  a  judgment  for  alimony 
against  the   husband,   upon  publication  of 
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summons  during  his  absence  from  the  state; 
nor  has  it  jurisdiction  to  appoint  a  guardian 
for  the  children  when  they  are  not  within 
the  territorial  jurisdiction  of  the  court.  (De 
La  Montanya  v.  De  La  Montanya,  112  Cal. 
101.) 

d.  Evidence;  Corroboration. 

Failure  of  evidence  to  sustain  one  of 
causes  of  action  alleged.    See  ante,  II,  3,  b. 

On  divorce  for  extreme  cruelty.  See  ante, 
II,  1,  a. 

31.  The  principal  object  of  the  rule  requir- 
ing corroboration  of  the  evidence  of  the 
plaintiff  is  to  prevent  collusion;  and  where 
it  is  clear  that  there  is  no  collusion  and  the 
defendant's  testimony,  though  conflicting 
with  that  of  the  plaintiff  In  many  of  its  de- 
tails, in  the  more  important  matters  was 
corroborative  of  the  plaintiff's  testimony, 
which  was  also  corroborated  in  certain  re- 
spects by  other  testimony,  the  corroboration 
is  sufficient.    (Smith  v.  Smith,  119  Cal.  183.) 

32.  The  main  purpose  of  section  130  of  the 
Civil  Code,  requiring  corroboration  of  the 
parties  In  any  action  of  divorce,  is  to  prevent 
collusion;  and  where  a  divorce  Is  sought  on 
the  ground  of  extreme  cruelty,  consisting  of 
successive  acts  of  ill-treatment,  it  is  not 
necessary  that  there  should  be  direct  testi- 
mony of  other  witnesses  to  every  act  sworn 
to  by  the  plaintiff,  but  it  is  sufficient  cor- 
roboration if  a  considerable  number  of  im- 
portant and  material  facts  are  testified  to  by 
other  witnesses,  or  if  there  is  other  evidence, 
circumstantial  or  direct,  which  strongly 
tends  to  strengthen  and  confirm  the  state- 
ments of  the  plaintiff.  (Andrews  v.  An- 
drews, 120  Cal.  184.) 

Corroboration  of  evidence.  See  ante,  15, 16. 

Uncorroborated  testimony  insufficient  to 
support  divorce  for  extreme  cruelty.  See 
ante,  15,  16. 


e.  Default  In;  Hearing  In  Case  of;  Judgment 

as  a  Bar. 

33.  The  provisions  of  section  130  of  the 
Civil  Code,  to  the  effect  that  no  divorce  can 
be  granted  upon  the  mere  default  of  the  de- 
fendant, and  that  the  court  shall  require 
proof  of  the  facts  alleged  before  granting 
relief,  merely  declare  the  policy  of  the  law 
in  divorce  cases,  but  are  not  to  be  construed 
as  raising  "issues  of  fact,"  in  case  of  de- 
fault, nor  as  constituting  the  taking  of  proof, 
where  the  defendant  has  not  answered,  a 
"trial,"  as  those  terms  are  used  in  the  pro- 
visions relating  to  new  trials;  and  the  re- 
examination of  an  issue  of  fact,  provided 
for  in  section  656  of  the  Code  of  Civil  Pro- 
cedure, is  to  be  had  only  where  there  has 
been  a  trial  of  an  issue  arising  where  a  ma- 
terial averment  made  on  the  one  side  is  con- 
troverted on  the  other,  as  provided  in  sec- 
tions 588  and  590  of  the  same  code;  and  the 
only  remedy  where  a  defendant  has  made  a 
default  and  suffered  judgment  upon  an  ex 
parte  showing,  is  by  motion  under,  section 
473  of  the  Code  of  Civil  Procedure,  and  not 


by  motion  for  a  new  trial;  and  attempted 
proceedings  for  a  new  trial  in  such  case  are 
nugatory,  and  cannot  be  reviewed  upon  ap- 
peal from  an  order  denying  a  new  trial. 
(Foley  v.  Foley,  120  Cal.  33.) 

34.  A  judgment  rendered  upon  the  merits 
after  the  trial  of  an  action  for  divorce,  dis- 
missing the  action,  in  the  usual  form  in 
equitable  actions,  does  not  permit  of  a  relit- 
igation of  the  issues,  unless  the  dismissal  is 
expressly  made  without  prejudice  to  a  new 
action.    (Kuhl  v.  Kuhl,  124  CaL  57.) 


f.  Findings  In;  Review  of. 

Condonation,  findings  of,  sufficiency  of. 
See  ante,  25. 

Failure  of  evidence  to  support  findings, 
when  immaterial.    See  ante,  14. 

35.  It  is  not  necessary  to  insert  in  the  con- 
clusions of  law  in  an  action  for  divorce  on 
the  ground  of  extreme  cruelty  that  defend- 
ant has  been  guilty  of  extreme  cruelty 
toward  plaintiff,  or  that  plaintiff  has  not 
been  guilty  of  extreme  cruelty  toward  the 
defendant,  or  that  plaintiff  has  never  con- 
doned the  acts  of  extreme  cruelty  on  the 
part  of  the  defendant;  but  it  is  sufficient  to 
state  as  a  general  conclusion  of  law  that 
plaintiff  is  entitled  to  a  decree  dissolving 
the  bonds  of  matrimony  heretofore  existing 
between  the  plaintiff  and  the  defendant,  and 
decreeing  plaintiff  and  defendant  each  to  be 
forever  absolutely  released  from  the  bonds 
of  matrimony  and  all  the  obligations  arising 
therefrom,  with  such  other  specific  conclu- 
sions as  relate  to  the  custody  of  the  chil- 
dren, the  division  of  the  community  prop- 
erty, etc.    (Smith  v.  Smith,  119  Cal.  183.) 

36.  When  the  facts  averred  by  way  of  re- 
crimination In  the  answer  of  the  defendant 
are  insufficient  to  authorize  or  justify  a  de- 
cree of  divorce  in  his  favor,  if  he  had  sued 
thereupon,  and  the  evidence  fails  to  disclose 
such  facts  as  would  justify  the  conclusion 
that  they  constituted  extreme  cruelty  on  the 
part  of  the  plaintiff,  as  defined  by  the  Civil 
Code,  the  omission  to  find  upon  the  recrim- 
inatory matter  in  the  answer  is  immaterial, 
and  is  not  ground  for  reversal.  (Smith  v. 
Smith,  119  Cal.  183.) 

37.  In  an  action  for  a  divorce,  where  the 
court  finds  that  the  allegations  of  the  com- 
plaint are  not  true,  and  also  that  the  testi- 
mony of  the  plaintiff  relative  thereto  was 
not  corroborated,  and  the  evidence  is  con- 
flicting as  to  the  truth  of  the  averments, 
the  judgment  for  the  defendant  will  not  be 
reversed  upon  the  ground  that  there  was 
some  corroboration  of  the  plaintiff's  testi- 
monv  by  other  witnesses  at  the  trial.  (La- 
bourdette  v.  Labourdette,  124  Cal.  269.) 

Supreme  court  has  appellate  jurisdiction 
in  cases  of  divorce,  regardless  of  amount 
Involved.    See  Appeals,  2,  3. 

Divorce  proceedings,  effect  of  appeal  in. 
See  Appeals,  VIII,  2. 

Possession  of  wife  cannot  be  adverse  to 
husband  pending  appeal.  See  Writs  of  As- 
sistance, 2. 
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4.  Counsel  Fees  and  Costs. 

Counsel  fees  not  allowed  on  Improper  ap- 
plication by  wife  to  modify  decree.  See 
post,  77. 

38.  Upon  appeal  from  an  order  after  de- 
cree of  divorce  directing  a  payment  by  the 
father  for  the  maintenance  of  children 
awarded  to  the  custody  of  the  mother,  the 
court  has  Jurisdiction  to  compel  the  father 
to  pay  an  allowance  for  attorney's  fees  and 
costs  of  printing  to  the  mother  as  guardian 
of  the  children,  to  the  end  that  they  may 
properly  respond  upon  the  appeal.  (McKay 
v.  Superior  Court,  120  Cal.  143.) 

Court  may  order  husband  to  pay  costs  of 
transcribing  notes.    See  Costs,  14. 


5.  Alimony. 

a.  Jurisdiction  and  Power  to  Allow;  Suffi- 
ciency of  Proof  of  Marriage. 

Decree  for  alimony  and  support  cannot  be 
rendered  where  service  is  by  publication. 
See  ante,  II,  3,  c. 

Failure  to  allow  alimony,  power  to  amend 
decree.    See  Judgments,  27  et  seq. 

39.  The  provision  for  permanent  alimony 
in  an  action  for  a  divorce  brought  by  the 
wife,  is  ordinarily  an  incident  to  the  Judg- 
ment for  divorce,  and  the  Jurisdiction  of  the 
court  to  make  such  provision  is  not  depend- 
ent upon  averments  in  the  complaint  as  to 
the  husband's  resources.  (Gaston  v.  Gaston, 
114  Cal.  542.) 

40.  In  an  action  for  a  divorce,  where  ali- 
mony pendente  lite  Is  sought  by  the  alleged 
wife,  and  the  marriage  is  put  in  Issue  by  the 
alleged  husband,  it  is  not  sufficient  to  Justify 
the  allowance  of  alimony  that  the  plaintiff 
should  make  merely  a  prima  facie  case  as 
to  the  existence  of  the  marriage,  regardless 
of  any  counter-showing  by  the  husband,  but 
the  court  must  be  satisfied  from  the  pre- 
ponderance of  the  entire  evidence  that  the 
plaintiff  Is  the  wife  of  the  defendant,  before 
any  alimony  can  be  allowed.  (Hite  v.  Hite, 
124  Cal.  389.) 

41.  Where  the  superior  court  has  allowed 
alimony,  counsel  fees,  and  expenses  of  suit, 
upon  the  theory  that  it  Is  sufficient  that  a 
prima  facie  case  be  made  by  the  plaintiff, 
upon  the  issue  as  to  the  existence  of  the 
marriage,  and  it  Is  evident  that  the  pre- 
ponderance of  the  entire  proof  presented  by 
both  parties  is  against  the  fact  of  marriage, 
the  allowance  made  Is  an  abuse  of  discre- 
tion, and  will  be  reversed  upon  appeal. 
(Hite  v.  Hite,  124  Cal.  389.) 


b.  Amount  of;  Ownership  of  Property  not 

Essential. 

42.  The  wife's  condition  In  life  may  al- 
ways be  considered  in  fixing  the  amount  of 
maintenance.  (Anderson  v.  Anderson,  124 
Cal.  48.) 

43.  In  making  an  allowance  to  the  wife 
for  her  maintenance,  there  is  no  settled  rule 
to  control  the  discretion  of  the  trial  court 
An  allowance  of  one  hundred  and  fifty  dol- 


lars to  the  wife  out  of  an  income  of  two 
hundred  and  thirty  dollars  derived  from  Cal- 
ifornia property,  besides  the  privilege  of 
dwelling-house  and  furniture,  Is  not  exces- 
sive where  the  court  finds  that  the  husband 
has  an  income  of  four  hundred  and  forty 
dollars  per  month  from  other  property. 
(Anderson  v.  Anderson,  124  Cal.  48.) 

44.  The  omission  of  the  court  to  find  as  to 
the  expenses  of  the  property  owned  by  de- 
fendant out  of  the  state,  and  as  to  an  al- 
leged indebtedness  of  ten  thousand  dollars 
thereon,  and  as  to  whether  the  income  of 
the  property  was  gross  or  net,  is  immaterial, 
where  the  statements  In  the  answer  as  to 
the  expenses  are  too  vague  to  be  the  subject 
of  a  finding,  and  the  answer  admits  a  valu- 
ation of  forty-five  thousand  dollars,  and  a 
gross  Income  of  two  hundred  and  eighty- 
seven  dollars  per  month.  (Anderson  v.  An- 
derson, 124  Cal.  48.) 

45.  It  is  not  essential  to  a  decree  for  per- 
manent alimony  for  the  future  maintenance 
of  the  wife  by  the  husband,  that  he  should 
then  be  the  owner  either  of  separate  or  of 
community  property  to  which  to  resort  to 
enforce  payment  thereof.  (Gaston  v.  Gas- 
ton, 114  Cal.  542.) 

Jurisdiction  to  award  does  not  depend 
upon  averments  as  to  husband's  resources. 
See  ante,  39. 

c.    Lien    and  Priority    of;    Conveyance    iu 

Fraud  of. 

Court  not  limited  to  making  alimony  a 
lien.    See  post,  55. 

46.  The  lien  established  by  a  Judgment  of 
divorce  in  favor  of  the  wife  upon  the  real 
estate  of  the  husband  for  Installments  of  ali- 
mony does  not  derive  its  force  from  section 
671  of  the  Code  of  Civil  Procedure,  and 
does  not  expire  within  the  two  years  lim- 
ited for  the  enforcement  of  a  Judgment  lien; 
nor  is  its  enforcement  limited  by  the  period 
of  five  years  from  the  entry  of  Judgment,  for 
the  issuance  of  execution,  under  section  681 
of  the  same  code,  but  the  court  having 
power  to  provide  a  monthly  allowance  of  ali- 
mony to  be  paid  during  the  life  of  the  wife, 
the  real  property  charged  with  its  payment 
may  be  sold  to  satisfy  the  Hen  for  any  un- 
paid installments  accruing  after  the  lapse  of 
five  years  from  the  entry  of  the  Judgment, 
the  right  of  execution  for  which  does  not 
accrue  until  the  Installments  respectively 
fall  due.    (Gaston  v.  Gaston,  114  Cal.  542.) 

47.  The  mere  description  of  property  in  a 
cross-complaint  by  the  wife  in  an  action  for 
a  divorce  without  any  prayer  that  alimony 
be  charged  as  a  lien  thereon,  and  the  mere 
filing  of  a  notice  of  lis  pendens,  without  any 
order  of  the  court  charging  alimony  as  a 
lien  upon  the  property,  does  not  give  the 
alimony  allowed  in  the  cause  any  priority 
over  a  mortgage  given  by  the  husband 
pendente  lite,  notwithstanding  actual  notice 
to  the  mortgagee  of  the  pendency  of  the  ac- 
tion for  divorce  and  the  claim  of  alimony 
therein.  (Sun  Ins.  Co.  v.  White,  123  Cal. 
196.) 
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48.  The  husband  may  make  a  bona  fide 
mortgage  of  his  property  pending  a  suit  for 
divorce,  If  the  money  was  loaned  by  the 
mortgagee  and  received  by  the  husband 
without  any  purpose  to  hinder,  delay,  or  pre- 
vent her  from  enforcing  any  claim  she  might 
have,  or  any  order  the  court  might  make 
against  him,  and  if  no  order  had  then  been 
made  charging  alimony  as  a  lien  upon  the 
property  mortgaged.  (Sun  Ins.  Co.  v.  White, 
123  Cal.  196.) 

49.  Where  an  interlocutory  decree  was  en- 
tered awarding  a  divorce  to  the  wife  and 
the  whole  of  the  community  property,  and  a 
monthly  allowance  for  maintenance,  reserv- 
ing the  right  to  the  wife  to  apply  for  a  sup- 
plemental decree  assigning  her  a  sufficient 
amount  for  her  support  out  of  the  separate 
property  of  the  husband  and  enjoining  the 
husband  from  disposing  of  or  encumbering 
it,  except  that  he  was  permitted  to  carry  on 
his  usual  and  ordinary  business,  such  decree 
did  not  have  the  effect  to  postpone  thereto 
any  portion  of  a  mortgage  lien  to  secure  a 
specified  amount  previously  executed  by  the 
husband  upon  his  separate  property,  though 
the  amount  was  to  be  advanced  to  the  hus- 
band from  time  to  time  by  the  mortgagee, 
and  eight  thousand  dollars  thereof  was  paid 
to  him  after  the  entry  of  the  decree.  (Sun 
Ins.  Co.  v.  White,  123  Cal.  196.) 

50.  A  builder,  who,  many  years  prior  to 
the  action  for  divorce  and  alimony,  had 
erected  a  building  and  made  other  improve- 
ments upon  the  premises  upon  which  the 
wife's  lien  for  alimony  was  adjudged,  under 
a  contract  with  the  husband  that  the  builder 
was  to  receive  one-half  of  the  net  income 
of  the  property  until  paid,  but  without  any 
reservation  of  right  to  remove  the  building, 
or  the  taking  of  any  mortgage  upon  the  prop- 
erty, has  no  interest  therein  or  Hen  there- 
upon, and  his  claim  for  unpaid  indebted- 
ness against  the  husband,  though  not  liti- 
gated or  concluded  by  the  enforcement  of 
the  wife's  lien  for  alimony  upon  the  prem- 
ises, is  subordinate  thereto,  and  cannot  affect 
her  rights.  (Huellmantel  v.  Huellmantel, 
124  Cal.  583.) 

51.  The  pendency  of  proceedings  for  di- 
vorce does  not  of  itself  interrupt  the  exer- 
cise of  the  husband's  power  of  disposition 
of  the  community  property,  or  of  his  sepa- 
rate property,  though  he  *  is  held  to  good 
faith  in  the  disposition  of  it,  and  cannot 
make  a  voluntary  conveyance  with  intent  to 
deprive  the  wife  of  her  claim.  (Sun  Ins.  Co. 
v.  White,  123  Cal.  196.) 

52.  Where  the  decree  of  divorce  provides 
for  the  payment  of  alimony,  maintenance, 
etc.,  to  the  wife,  she  being  the  innocent 
party,  a  grantee  of  the  husband,  to  whom 
he  had  conveyed  other  real  estate  for  the 
purpose  of  defrauding  his  wife,  cannot  be 
compelled  to  reconvey  the  same  to  him.  The 
decree  may,  however,  provide  for  a  lien  on 
such  property  in  favor  of  the  wife.  (Huell- 
mantel v.  Huellmantel,  117  Cal.  407.) 

53.  In  an  action  for  a  divorce  and  alimony, 
a  conveyance  by  the  hue-band  found  to  have 
been  made  In  fraud  of  the  rights  of  the 
wife,  should  not  be  canceled  by  the  decree, 


where  it  is  not  questioned  by  the  parties 
thereto,  but  the  interest  of  the  grantees 
may  be  adjudged  subject  to  the  lien  of  the 
wife  thereupon  for  alimony,  counsel  fees, 
and  legitimate  costs,  and  to  her  right  to 
have  the  premises  sold  to  pay  the  several 
sums  found  due  to  her  by  the  decree.  (Huell- 
mantel v.  Huellmantel,  124  Cal.  583.) 

d.  Enforcement  of  Allowance;  Receivers: 
Execution;  Sale  of  Property;  Contempt 
Proceedings. 

Alimony,  an  attempt  to  collect  is  a  "pro- 
ceeding upon  the  judgment"    See  Appeals, 

197. 

54.  The  provisions  of  section  140  of  the 
Civil  Code,  that  the  court  may  require  the 
husband  to  give  reasonable  security  for 
providing  maintenance  or  making  any  pay- 
ments required  by  the  provisions  of  the 
chapter  in  which  that  section  is  found,  and 
may  enforce  the  same  by  the  appointment 
of  a  receiver  or  by  any  other  remedy  ap- 
plicable to  the  case,  is  the  only  statutory 
power  given  upon  that  subject,  and  Is  ex- 
clusive of  all  other  modes  of  acquiring  se- 
curity In  favor  of  a  wife  seeking  mainte- 
nance against  the  property  of  her  husband. 
(Sun  Ins.  Co.  v.  White,  123  Cal.  196.) 

55.  An  action  for  a  divorce  Is  treated  as  a 
case  in  equity;  and  the  provision  in  section 
140  of  the  Civil  Code,  that  "the  court  may 
require  the  husband  to  give  reasonable  se- 
curity for  providing  maintenance,  ....  and 
may  enforce  the  same  by  appointment  of  a 
receiver,  or  by  any  other  remedy  applicable 
to  the  case,"  Is  not  to  be  construed  as  lim- 
iting the  equity  jurisdiction  of  the  court  to 
make  the  maintenance  a  lien  or  charge  upon 
the  real  estate  of  the  husband.  (Gaston  v. 
Gaston,  114  Cal.  542.) 

56.  Under  sections  139  and  140  of  the  Civil 
Code  the  court  may  make  the  wife's  alimony 
a  lien  upon  the  husband's  estate,  and  may  ' 
enforce  the  Hen  by  appointing  a  receiver  to 
collect  the  rents  and  profits,  and  to  proceed 
to  sell  the  property  and  pay  the  several 
sums  adjudged  to  be  due  to  the  plaintiff. 
(Huellmantel  v.  Huellmantel,  124  Cal.  583.) 

57.  A  receiver  may  be  appointed  to  enforce 
the  decree  for  maintenance,  where  the  plead- 
ings admit  that  the  husband  has  endeavored 
and  Is  endeavoring  to  sell,  or  encumber  his 
property  in  this  state,  and  that  he  is  a  resi- 
dent of  another  state,  to  which  he  is  at- 
tached by  large  holdings  of  property  therein, 
and  cannot  give  personal  attention  to  his 
properties  in  this  state.  (Anderson  v.  An- 
derson, 124  Cal.  48.) 

58.  A  judgment  for  alimony  rendered  in 
an  action  of  divorce,  for  the  support  of  the 
plaintiff  and  her  children,  which,  by  its 
terms,  makes  the  alimony  a  lien  upon  all  the 
real  estate  of  the  defendant  and  directs  a  re- 
ceiver appointed  by  the  court  to  take  charge 
of  the  real  estate,  and  out  of  the  net  income 
thereof  to  pay  the  alimony  to  plaintiff  as  it 
should  accrue,  cannot  be  enforced  by  execu- 
tion against  other  property;  and  the  bond  of 
three  hundred  dollars  given  upon  appeal 
from  the  judgment   stays   all   proceedings 
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upon  the  judgment  appealed  from,  and  a 
writ  of  supersedeas  will  be  issued  to  stay 
execution  issued  upon  the  judgment,  pend- 
ing the  appeal.  (Anderson  v.  Anderson,  123 
Cal.  445.) 

59.  In  an  action  against  the  purchaser  of 
the  husband's  title  at  a  sheriffs  sale  under 
execution  for  temporary  alimony,  and 
against  the  wife,  to  set  aside  as  void  the  pro- 
ceedings to  enforce  the  alimony,  and  to  re- 
move the  title  claimed  by  the  purchaser  as 
an  alleged  cloud  upon  plaintiffs  title,  the 
purchaser,  having  been  placed  in  possession 
under  the  sheriffs  deed,  may  maintain  a 
cross-complaint  to  quiet  his  title  as  against 
a  void  and  fraudulent  deed  to  the  plaintiff 
from  the  husband's  grantor;  and  such  cross- 
complaint  is  not  demurrable  for  misjoinder 
of  causes,  in  improperly  uniting  the  cause 
of  action  stated  therein  with  that  stated  in 
the  complaint.  (Stephenson  v.  Deuel,  125 
Cal.  656.) 

60.  The  validity  of  the  sheriffs  sale  and 
deed  of  the  husband's  property  under  an  exe- 
cution for  temporary  alimony,  including 
counsel  fees,  cannot  be  collaterally- attacked 
by  a  plaintiff  who  is  found  to  have  had  no 
title,  on  the  ground  that  the  order  for  counsel 
fees  was  served  upon  the  attorney  for  the 
husband  and  not  upon  the  husband  person- 
ally. It  is  immaterial  to  the  plaintiff 
whether  the  order  was  properly  served  or 
not     (Stephenson  v.  Deuel,  125  Cal.  656.) 

61.  Where  the  Issue  as  to  the  fraudulent 
purpose  of  the  conveyance  made  to  the  plain- 
tiff at  request  of  the  husband,  was  raised  by 
the  pleadings,  evidence  as  to  the  fraudulent 
intent  of  the  husband  is  material  upon  that 
issue.    (Stephenson  v.  Deuel,  125  Cal.  656.) 

62.  The  court  has  no  authority  to  strike 
out  the  demurrer  of  a  defendant  in  an  action 
for  divorce,  and  to  order  his  default  en- 
tered, and  direct  the  rendition  of  judgment 
against  him  without  an  answer,  for  his  fail- 
ure to  obey  its  order  for  alimony,  thereby 
depriving  him  of  his  right  to  make  a  defense 
to  the  action;  but  the  disobedience  of  the  de- 
fendant to  the  order  for  the  payment  of  ali- 
mony Is  a  contempt,  the  only  punishment  for 
which  is  fine  and  imprisonment.  (Foley  v. 
Foley,  120  Cal.  33.) 

63.  The  court  in  which  a  decree  of  divorce 
is  entered,  including  an  order  that  the  de- 
fendant shall  pay  permanent  alimony  to  the 
plaintiff  in  specified  installments,  has  no  ju- 
risdiction to  compel  the  defendant,  where  he 
has  no  money  or  other  means  of  payment, 
and  has  made  no  fraudulent  disposition  of 
property,  to  seek  employment  in  order  to 
earn  money  to  pay  the  alimony  decreed,  nor 
to  punish  him  for  contempt  for  failing  to  do 
so;  and  where  he  is  Imprisoned  for  such  al- 
leged contempt,  be  will  be  discharged  upon 
habeas  corpus.  (Ex  parte  Todd,  119  Cal.  57.) 

64.  A  defendant  ordered  to  pay  alimony, 
pendente  lite,  cannot  be  imprisoned  for  con- 
tempt in  nonpayment  thereof,  until  such 
payment  shall  be  made,  in  the  absence  of  a 
finding  that  he  is  able  to  comply  with  the 
order.  Where  it  appears  that  he  has  no  abil- 
ity to  comply  therewith,  without  selling  or 
encumbering    his  homestead,  he   cannot  be 
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required  to  make  such  sale  or  encumbrance; 
but,  in  such  case,  he  is,  in  a  legal  sense,  un- 
able to  pay  the  alimony;  and  his  continued 
imprisonment  being  unlawful,  he  must  be 
discharged  from  custody  upon  habeas  cor- 
pus.   (Ex  parte  Silvia,  123  Cal.  293.) 

65.  Where  a  defendant  in  a  divorce  suit 
was  charged  with  contempt  of  court  in  re- 
fusing to  obey  its  order  respecting  alimony, 
and  the  affidavits  upon  which  the  order  to 
show  cause  was  based  disclosed  that  he  was 
concealing  himself  to  avoid  a  compliance 
with  the  orders  of  the  court  and  the  service 
of  its  process,  the  court  has  power  to  direct 
that  the  order  be  served  upon  his  attorneys 
of  record,  and  such  service  is  valtd;  and 
where  his  counsel  appeared  for  him  in  an- 
swer to  the  order,  and  submitted  evidence 
upon  the  merits,  without  objection  to  the 
want  of  personal  service,  this  of  itself  was 
sufficient  to  give  the  court  jurisdiction  over 
him,  and  it  was  not  necessary  that  he  should 
be  personally  present,  nor  could  he  have  been 
required  to  be  so.  (Foley  v.  Foley,  120  Cal. 
33.) 

e.  Interest  on  Alimony. 

66.  In  the  final  decree,  Interest  at  the  rate 
of  seven  per  cent  per  annum,  without  com- 
pounding, upon  unpaid  alimony  allowed  in 
a  former  decree,  may  be  allowed  from  the 
date  of  maturity  of  each  installment,  and 
upon  unpaid  counsel  fees  from  the  date 
of  the  former  decree  to  the  date  of  the  final 
decree.  (Huellmantel  v.  Huellmantel,  124 
Cal.  583.) 

6.  Division     of  *  Property;      Setting    Apart 

Homestead. 

Discretion  In  awarding  community  prop- 
erty not  reviewed.    See  Appeals,  307. 

Award  of  community  property  to  husband 
on  condition,  writ  of  assistance.  See  Judg- 
ments, 34. 

Disposition  of  community  property,  power 
of  supreme  court.    See  Appeals,  408. 

Award  of  community  property,  review  on 
appeal.    See  Appeals,  XI,  10,  f. 

Enjoining  alienation  of  separate  property 
pending  divorce  suit.    See  Injunctions,  8. 

Mortgagor  whose  title  is  divested  by  di- 
vorce, powers  of.    See  Mortgages,  IX. 

Stipulation  as  to  division  of  property  and 
custody  of  children.    See  post,  75,  76. 

67.  Upon  granting  a  divorce  to  the  hus- 
band, the  court  has  no  jurisdiction  to  make 
any  award  as  to  the  separate  property  of  the 
wife.    (Reid  v.  Reid,  112  Cal.  274.) 

68.  Where  a  divorce  is  granted  to  the  wife 
for  extreme  cruelty  of  the  husband,  the 
court  Is  authorized  by  section  146  of  the  Civil 
Code  to  assign  the  community  property  of 
the  parties  in  such  proportion  as  under  the 
circumstances  may  seem. just;  and,  having 
power  under  that  section  to  assign  it  to  the 
wife  absolutely,  it  has  the  included  power 
to  charge  a  lien  thereon  in  favor  of  the  wife. 
(Gaston  v.  Gaston,  114  Cal.  542.) 

G9.  Under  section  146  of  the  Civil  Code, 
where  a  divorce  is  granted  on  the  ground  of 
extreme  cruelty,  a  homestead  selected  from 
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the  separate  property  of  the  guilty  spouse 
can  be  assigned  to  the  innocent  party  for  a 
limited  period  only,  not  exceeding  the  life  of 
the  party  to  whom  it  is  assigned;  and  the 
court  cannot,  by  its  decree,  order  a  grantee 
of  the  guilty  spouse,  to  whom  the  property 
covered  by  the  homestead  had  been  con- 
veyed, and  who  was  made  a  party  to  the  ac- 
tion, to  make  an  absolute  conveyance  thereof 
to  the  innocent  party.  (Huellmantel  v. 
Huellmantel,  117  Cal.  407.) 

70.  Where  a  divorce  is  granted  to  the  bus- 
band  for  the  alleged  extreme  cruelty  of  the 
wife,  and  also  for  her  desertion  of  the  hus- 
band, and  the  divorce  is  not  sustainable  upon 
the  ground  of  extreme  cruelty,  it  is  error  to 
award  all  of  the  community  property  to  the 
husband,  but  the  court  must  divide  it  equally 
between  the  parties.  (Reid  v.  Reid,  112  Oal. 
274.) 

71.  Where  a  divorce  is  properly  granted  to 
a  wife  for  willful  neglect  of  the  husband  to 
provide  the  necessaries  of  life,  the  court  has 
power  to  divide  the  community  property 
upon  which  a  homestead  has  been  declared, 
and  it  has  a  wide  discretion  in  making  the 
division.  The  homestead  need  not  be  di- 
vided in  severalty.  (Smith  v.  Smith,  124  Cal. 
651.) 

72.  Where  the  wife  had  declared  a  homo- 
stead  upon  the  separate  property  of  the  hus- 
band, the  court  may  set  it  apart  to  her  for 
a  limited  period  upon  granting  a  divorce  in 
her  favor;  but  it  is  not  compelled  to  do  so, 
and  may,  in  lieu  thereof,  adjudge  a  specific 
sum  for  permanent  alimony,  and  charge  it  as 
a  lien  upon  the  premises.  (Huellmantel  v. 
Huellmantel,  124  Cal.  583.) 

73.  The  effect  of  the  decree  awarding  a 
sum  of  alimony  in  lieu  of  the  wife's  interest 
in  such  homestead  is  to  leave  the  title  to 
the  property  in  the  husband  freed  from  the 
the  homestead,  though  not  specifically  as- 
signed to  him  under  section  146  of  the  Civil 
Code.  (Huellmantel  v.  Huellmantel,  124 
Cal.  583.) 


7.  Custody  and    Maintenance    of    Children; 
Modification  of  Decree. 

Alternative  agreement  between  divorced 
parents  as  to  return  of  child  or  payment  of 
sum.    See  Contracts,  35. 

Decree  for  custody  aud  control  of  children 
cannot  be  rendered  on  service  by  publication. 
See  ante,  II,  3,  c. 

74.  The  superior  court  has  jurisdiction  to 
make  an  order  at  any  time  subsequent  to  a 
final  decree  of  divorce  requiring  the  father 
to  maintain  and  support  the  children,  though 
no  such  order  was  made  in  the  decree,  and 
though  their  care,  custody,  and  control  was 
awarded  by  the  decree  to  the  mother.  (Mc- 
Kay v.  Superior  Court,  120  Cal.  143.) 

75.  Where,  by  stipulation  of  the  parties  to 
an  action  for  divorce,  the  community  prop- 
erty was  divided  so  as  to  yield  property  to 
the  wife,  free  of  encumbrance,  of  the  value 
of  ten  thousand  dollars,  she  having  also 
other  property  of  her  own  valued  at  three 
thousand  one  hundred  dollars,  while  the  hus- 
band retained  only  about  sufficient  property 


to  pay  his  debts,  and,  by  their  agreement,  the 
decree  awarded  the  custody  of  the  minor 
children  to  the  mother,  to  be  maintained  and 
educated  at  her  sole  cost,  and  that  she 
should  have  no  other  alimony  or  allowance 
from  the  father,  the  stipulated  disposition  of 
the  property  was  an  equitable  settlement,  as 
between  the  parties,  of  the  burden  of  caring 
for  and  maintaining  the  offspring;  and  where 
it  appears  that  the  children  are  properly  sup- 
lK>rted,  maintained,  and  educated  by  the 
mother,  and  that  she  has  nine  thousand  dol- 
lars in  value  left  of  the  property  awarded  to 
her.  her  application  to  modify  the  decree  so 
as  to  cast  the  burden  of  maintaining  the  chil- 
dren upon  the  father  is  without  merit,  and 
is  properly  refused.  (Parkhurst  v.  Park- 
hurst,  118  Cal.  18.) 

76.  Although  the  stipulation  of  the  parties 
to  an  action  for  divorce  cannot  divest  the 
parents,  as  against  the  children,  of  the  duty 
of  maintaining  them,  and  is  not  admissible 
to  vary  or  modify  a  decree  of  divorce,  or  to 
change  the  rights  of  the  parties  as  deter- 
mined thereby,  yet  where  the  stipulation 
supports  and  upholds  the  decree,  and  is 
tantamount  to  an  agreed  statement  of  facts, 
upon  which  that  portion  of  the  decree  relat- 
ing to  property  rights  and  the  custody, 
maintenance,  and  education  of  the  children 
was  based,  the  stipulation  is  admissible  in 
evidence  against  the  mother,  upon  her  appli- 
cation to  modify  the  decree,  so  as  to  require 
the  father  to  maintain  the  children  contrary 
to  the  stipulation.  (Parkhurst  v.  Parkhurst, 
118  Cal.  18.) 

77.  Where  an  application  of  the  divorced 
mother  to  modify  the  decree  is  without 
merit,  her  application  for  a  counsel  fee  is 
properly  denied.  (Parkhurst  v.  Parkhurst, 
118  Cal.  18.) 

78.  In  an  action  for  divorce,  where  the 
custody  of  the  children  was  awarded  to  the 
wife  without  any  provision  in  the  decree  for 
their  maintenance,  the  court,  though  hav- 
ing no  jurisdiction  to  act  subsequently  under 
section  139  of  the  Civil  Code,  has  jurisdic- 
tion, under  section  138  of  that  code,  to  give 
a  subsequent  direction  "for  the  custody, 
care,  and  education  of  the  children,"  and  to 
provide  for  the  expenses  reasonably  to  be 
incurred  for  their  "care  and  education." 
(McKay  v.  McKay,  125  Cal.  65.) 

79.  The  provisions  of  section  138  of  the 
Civil  Code  are  in  their  nature  prospective, 
and  the  use  of  the  term  "direction"  implies 
that  the  action  of  the  court  is  to  be  limited 
to  the  "care  and  education"  which  the  chil- 
dren are  subsequently  to  receive  under  Its 
direction.    (McKay  v.  McKay,  125  Cal.  65.) 

80.  The  jurisdiction  retained  by  the  court 
under  section  138  of  the  Civil  Code  Is  to  be 
exercised  only  in  behalf  of  the  children;  and 
if  they  have  been  already  sufficiently  cared 
for  by  the  voluntary  act  of  the  mother,  or  of 
other  persons,  the  court  is  not  empowered 
in  an  order  made  for  the  first  time  after 
Judgment  to  compel  the  father  to  reimburse 
them  for  these  past  expenses.  (McKay  v. 
McKay,  125  Cal.  65.) 

81.  The  fact  that  the  custody  of  a  minor 
child  is  not  awarded  to  the  plaintiff  by  the 
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decree,  does  not  preclude  an  allowance  for 
Its  support;  and  so  long  as  the  child  is  in  the 
actual  custody  of  the  mother,  and  is  sup- 
ported by  her,  the  husband  cannot  complain 
of  the  provision  made  for  its  support,  which 
relieves  him  from  further  liability  therefor. 
( Anderson  v.  Anderson,  124  Cal.  48.) 

82.  An  allowance  may  be  made  to  the 
mother  for  the  support  of  an  invalid  daugh- 
ter under  her  care,  who  Is  past  eighteen,  and 
who  is  dependent  upon  her  parents  for  sup- 
port.   (Anderson  v.  Anderson,  124  Cal.  48.) 


III.  Maintenance  without  Divorce. 

88.  An  action  by  a  wife  for  permanent 
maintenance  by  the  husband  without  divorce 
is  defeated,  where  the  desertion  by  the  hus- 
band is  cured  pendente  lite,  by  a  bona  fide 
offer  of  the  husband  to  provide  a  home  for 
the  wife  at  any  reasonable  place  of  her  own 
choosing,  and  to  return  and  live  with  her  as 
husband  and  wife,  although  such  offer  is 
made  more  than  one  year  after  the  desertion. 
(McMullin  v.  McMullin,  123  Cal.  053.) 

84.  To  enforce  the  duty  of  support  against 
a  defendant  who  seeks  in  good  faith  to  ful- 
fill his  obligations,  and  at  the  same  time  to 
exonerate  the  plaintiff  from  the  correlative 
duty  of  dwelling  with  the  defendant  at 
some  reasonable  place  of  abode,  would  be 
the  granting  of  a  limited  divorce,  for  which 
our  law  makes  no  provision.  (McMullin  v. 
McMullin,  123  Cal.  653.) 

85.  The  good  faith  of  the  offer  of  the 
husband  is  a  question  of  fact,  and  where  his 
good  faith  is  ascertained  as  a  fact  it  Is  the 
duty  of  the  wife  to  test  his  professions  by 
acceptance,  and  she  cannot  capriciously  re- 
fuse to  be  satisfied  of  the  good  faith  of  his 
ofTer.  If  he  thereafter  proves  derelict,  her 
complaisance  will  not  prejudice  her  claims 
upon  him.  (McMullin  v.  McMullin,  123  Cal. 
653.) 

86.  In  an  action  by  a  wife  for  divorce  for 
extreme  cruelty  of  the  husband,  where  it  Is 
alleged  and  found  that  the  husband  is  a 
nonresident  of  the  state,  and  has  deserted 
the  plaintiff,  and  that  his  conduct  makes  it 
impossible  for  her  to  live  with  him,  that  she 
is  without  means,  while  the  husband  owns 
properties  of  great  value,  both  In  the  state 
and  out  of  it,  and  that  he  is  threatening, 
and  has  endeavored,  to  dispose  of  his  prop- 
erty In  order  to  deprive  her  of  means  of 
support,  and  the  complaint  prays  for  a  di- 
vision of  common  property,  for  a  receiver, 
and  for  general  relief,  and  the  court  finds 
that  the  conduct  of  the  defendant  did  uot 
amount  to  extreme  cruelty,  and  denies  a  di- 
vorce, it  has  jurisdiction,  under  section  136 
of  the  Civil  Code,  to  grant  a  decree  for  main- 
tenance of  the  plaintiff  and  of  the  children 
under  her  caret  and  to  appoint  a  receiver  to 
enforce  the  decreed  (Anderson  v.  Anderson, 
124  Cal.  48.) 

87.  Under  the  case  made  in  the  complaint, 
it  was  not  necessary  to  charge  a  failure  to 
provide  the  plaintiff  with  the  necessaries  of 
life;  but  the  necessity  of  a  separate  main- 
tenance Is  shown  by  an  undented  averment 
that  defendant  was  threatening  to  dispose  of 


the  property  in  order  to  deprive  her  of  the 
means  of  support.  (Anderson  v.  Anderson, 
124  Cal.  48.) 

88.  Where  there  is  no  provision  in  the  de- 
cree for  maintenance  for  the  modification 
or  change  thereof,  upon  any  appeal  from  the 
judgment,  the  court  will  be  required  to  mod- 
ify it  by  providing  therein  that  upon  appli- 
cation of  either  party  upon  notice  to  the 
other,  and  the  proper  showing  therefor,  it 
may  modify  or  change  the  judgment  in  such 
mode  and  to  such  extent  as  it  may  deem 
just,  or  may  set  the  judgment  aside.  (An- 
derson v.  Anderson,  124  Cal.  48.) 

Amount  allowed  for  maintenance.  See 
ante,  II,  5,  b. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 

Acknowledgments  of.  See  Acknowledg- 
ments. 

Execution  of  trust  by.  See  Trusts  and 
Trustees,  II,  4. 

Agreement  to  convey  land  to  married 
woman  in  consideration  of  services,  enforce- 
ment of.    See  Specific  Performance,  8. 

Action  will  not  lie  against,  for  breach  of 
unacknowledged  contract.  See  Acknowledg- 
ments, 8. 

Specific  performance  of  unacknowledged 
contract  of,  will  not  be  enforced.  See  Ac- 
knowledgments, 7. 

1.  Although  a  married  woman  is  not 
bound  by  any  instrument  not  executed  by 
her  in  the  manner  prescribed  by  the  statute, 
yet,  when  she  has  duly  executed  a  contract, 
she  bears  the  same  relation  to  it,  and  to 
rights  and  remedies  under  it,  as  any  other 
contractor;  and  her  contract  so  executed  is 
subject  to  reformation;  and  the  fact  that  the 
contract  to  be  reformed  is  a  mortgage  by 
the  husband  and  wife  upon  the  homestead 
is  immaterial,  provided  the  mortgage  is  exe- 
cuted by  them  in  the  manner  prescribed  by 
statute.    (Stevens  v.  Holman,  112  Gal.  345.) 

2.  Section  370  of  the  Code  of  Civil  Pro- 
cedure, which  authorizes  a  married  woman 
to  sue  alone,  without  joining  her  husband  as 
a  party,  "when  she  is  living  separate  and 
apart  from  her  husband,  by  reason  of  his 
desertion  of  her,"  is  to  be  construed  together 
with  section  95  of  the  Civil  Code,  defining 
willful  desertion;  but  it  is  not  necessary  that 
the  desertion  must  have  continued  for  the 
statutory  period  entitling  the  wife  to  a  di- 
vorce, in  order  to  enable  her  to  sue  in  her 
own  name.  (Humphrey  v.  Pope,  122  Cal. 
253.) 

3.  The  question  whether  the  damages  re- 
covered by  the  wife  would  or  would  not  be 
community  property  cannot  affect  the  right 
of  the  wife  to  sue  in  her  own  name,  when 
expressly  given  both  a  right  of  action  and  a 
remedy  in  her  own  name  by  the  provisions 
of  the  code.  (Humphrey  v.  Pope,  122  Cal. 
253.) 

4.  Section  49  of  the  Civil  Code,  forbidding 
"the  abduction  of  a  husband  from  his  wife," 
and  "the  abduction  or  enticement  of  a  wife 
from  a  husband"  is  not  to  be  construed  as 
limiting  the  wife  to  an  action  where  her  hus- 
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band  has  been  forcibly  taken  from  her,  or 
as  conferring  a  more  favorable  right  of  ac- 
tion upon  the  husband  than  upon  the  wife. 
The  "abduction,"  in  either  case,  may  be  ac- 
complished by  persuasion  or  enticement;  and 
the  section  confers  upon  the  wife  a  right  of 
action  against  another  woman  for  alienating 
her  husband's  affections  and  enticing  him 
away  from  her.  (Humphrey  v.  Pope,  122  Cal. 
253.) 

5.  A  married  woman,  whose  husband  has 
deserted  her,  may  maintain  an  action  in  her 
own  name  for  damages  against  another 
woman  who  has  alienated  her  husband's  af- 
fections, and  enticed  and  abducted  him  from 
her,  with  intent  to  deprive  her  of  his 
companionship,  assistance,  and  support. 
(Humphrey  v.  Pope,  122  Cal.  253.) 

6.  The  gist  of  the  action  by  the  wife  is 
the  enticing  or  taking  away  of  her  husband, 
and  alienating  his  affections,  and  although  a 
complaint  alleging  such  gist  ought  also  to 
state  with  some  certainty  during  what  period 
of  time  the  enticements  of  the  defendant 
were  brought  to  bear  upon  the  husband,  yet 
the  failure  so  to  do,  though  specially  de- 
murred to,  Is  not  ground  for  dismissing  the 
action,  without  leave  to  amend;  but  the 
plaintiff  would  be  entitled,  under  such  com- 
plaint, to  prove  that  the  conduct  of  the  de- 
fendant began  while  her  husband  was  liv- 
ing with  her,  prior  to  his  alleged  desertion 
of  her,  and  that  defendant  enticed  him  away 
from  the  plaintiff.  (Humphrey  v.  Pope,  122 
Cal.  253.) 

7.  Where  a  married  woman  has  received 
and  retained  a  conveyance  which  is  the  full 
consideration  of  a  fair  and  equitable  agree- 
ment to  convey  her  separate  estate,  a  spe- 
cific performance  of  such  agreement  will 'be 
enforced,  notwithstanding  there  Is  no  ac- 
knowledgment of  an  instrument  of  agree- 
ment to  convey.  (Simons  v.  Bedell,  122  Cal. 
341.) 

MARSHAL. 

Abolition  of  office  of  city  marshal.  See 
Eureka. 


MARSHALING  OP  ASSETS. 

If  a  creditor  has  a  lien  upon  two  different 
pieces  of  property,  and  another  has  a  sub- 
sequent lien  upon  only  one  of  them,  equity 
will  marshal  the  assets,  and  compel  the  cred- 
itor having  the  twofold  lien  to  resort  first 
to  the  property  upon  which  he  has  an  ex- 
clusive lien,  where  he  would  not  be  preju- 
diced thereby.  (Kent  v.  Williams,  114  Cal. 
537.) 

MASONS. 

Injunction  to  restrain  expulsion  of  mem- 
ber will  not  lie,  when.  See  Benevolent  So- 
cieties, 23. 

Rules  of.  See  Benevolent  Societies,  23  et 
seq. 

MASTER  AND  SERVANT. 

I.  Liability  of  Master  to    Third    Persons 
for  Acts  of  Servant. 


II.  Relations  between. 

1.  What   Constitutes    a  Contract    of 

Employment 

2.  Injuries  to  Employees. 

a.  Assumption  of  Risk    by  Ser- 

vant 

b.  Duty  of    Master  to  Provide 

Proper  Machinery,  and  Fit 
and  Safe  Place  to  Work. 

c.  Injuries  to  Minors;   Instruct- 

ing Minors  or  Inexperienced 
Servants;  Injury  Received 
While  Obeying  Instructions. 

d.  Injury  from  Employment  of 

Inexperienced  Men. 

e.  Master's  Knowledge  as  to  De- 

fects, and  Evidence  as  to. 

f.  Knowledge    by    Servant    of 

Condition  of  Machine  or 
Danger  of  Work. 

g.  Injury  to  Servant  While  not 

on  Business  of  Master. 

h.  Failure  to  Obey  Rules. 

i.  Actions  for;  Pleading;  Evi- 
dence; Instructions;  Ver- 
dict; Contributory  Negli- 
gence. 

3.  Fellow-servants,     Who    are,     and 

Liability  for  Acts  of. 

4.  Compensation  of  Servant 

III.  Independent   Contractors;    Liability   to 
Servant  of  Contractor. 

I.  Liability  of  Master  to  Third  Persons  for 

Acts  of  Servant 

Liability  of  master  for  negligence  of  ser- 
vant driving  vicious  animal.  See  Animals, 
III. 

Knowledge  by  servant,  effect  of,  on  mas- 
ter's liability.    See  Animals,  7,  8. 

Willful  acts  of  servant,  liability  for.  See 
Common  Carriers,  II,  2. 

Malicious  acts  of  captain,  owner  liable  for. 
See  Common  Carriers,  27. 

Exemplary  damages,  master  is  not  liable 
for,  for  willful  acts  of  servant.  See  Com- 
mon Carriers,  24. 

Owner  not  liable  for  exemplary  damages 
for  act  of  servant  See  Common  Carriers, 
28. 

Complaint  for  wrongful  acts  distinguishes 
between  representatives  of  master  and  mere 
laborers,  when.    See  Common  Carriers,  25. 

1.  Where  a.  duty  is  owed  to  the  public,  a 
servant  to  whom  its  performance  is  in- 
trusted represents  the  master,  however 
subordinate  or  menial  his  rank  may  be,  and 
within  the  scope  of  his  employment  to  per- 
form such  duty,  his  knowledge  Is  the  mas- 
ter's knowledge,  and  his  acts  the  master's 
acts,  and  the  inquiry  as  to  the  master's  re- 
sponsibility is  the  same  as  if  he  had  person- 
ally entered  upon  the  performance  of  the 
duty,  under  the  same  circumstances,  and 
with  the  same  knowledge  possessed  by  his 
servant;  nor  can  a  failure  to  perform  such 
duty,  or  its  improper  performance,  be  ex- 
cused by  showing  that  its  execution  was  in- 
trusted to  a  servant  even  of  approved  care- 
fulness, knowledge,  or  skill,  but  it  must  be 
further  shown  that  the  servant  in  the  par- 
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tlcular  matter  exercised  the  full  degree  of 
care,  and  showed  the  requisite  amount  of 
skill.  (Glowdls  v.  Flume  etc.  Co.,  118  Gal. 
315.) 

2.  The  master  is  liable  to  third  persons  for 
injuries  caused  by  the  negligent  performance 
of  the  duty  of  his  servants  while  acting 
within  the  scope  of  their  employment,  and, 
in  such  case,  all  question  as  to  the  master's 
knowledge  is  eliminated  as  immaterial;  and 
the  fact  that  additional  knowledge  of  facts 
material  to  the  question  of  negligence  of 
such  servants  was  acquired  by  them  after 
the  employment  was  undertaken,  and  that 
the  master  was  wholly  ignorant  of  those 
facts  cannot  exonerate  the  master  from  lia- 
bility for  the  negligence  of  his  servants. 
(Clowdis  v.  Flume  etc.  Co..  118  Cal.  315.) 

3.  The  liability  of  a  master  or  contractor 
for  the  negligence  of  his  servant  rests  upon 
his  right  to  select  the  servant  and  control 
his  work,  or  to  select  the  materials  to  be 
used  by  such  servant  in  his  work;  and  where 
an  employer  entered  into  a  contract  for  the 
construction  of  a  breakwater  or  jetty  on 
each  side  of  the  entrance  to  a  bay,  on  behalf 
of  the  United  States,  the  fact  that  the  work 
was  to  be  done  under  the  supervision  of 
an  engineer  officer  in  charge,  who  could  pre- 
scribe the  order  in  which  the  materials  were 
to  be  placed,  and  give  the  lines  of  levels  to 
be  used,  and  could  require  the  contractor  to 
remove  any  person  not  acceptable  to  the 
United  States,  and  that  all  material,  super- 
vision, and  labor  were  to  be  subject  to  his 
approval,  and  that  the  work  was  to  be  done 
and  materials  furnished  as  directed  by  him, 
does  not  relieve  the  contractor  from  liability 
for  the  negligence  of  employees  selected  by 
him,  while  acting  under  his  employment  and 
direction,  and  with  materials  and  appliances 
furnished  by  him  for  use  In  this  work.  (Cal- 
lan  v.  Bull,  113  Cal.  593.) 


II.  Relations  Between. 

1.  What  Constitutes  a  Contract  of  Employ- 
ment. 

Croppers.    See  Croppers. 

Employment,  what  constitutes.  See  Of- 
fices and  Officers,  I. 

Agreement  to  devote  one's  whole  time  and 
attention,  construction  of.  See  Contracts, 
10. 

Employee  who  is  interested  in  business, 
enjoining  acts  of  after  his  discharge.  See 
Injunctions,  9,  10. 

4.  A  contract  by  the  exclusive  owner  of  a 
business  for  the  services  of  an  employee  un- 
der an  agreed  salary  of  three  hundred  and 
fifty  dollars  a  month,  which  also  assigns  to 
the  employee  one-tenth  interest  in  the  busi- 
ness, which  was  proposed  to  be  conducted 
by  a  corporation  in  which  the  employee  was 
to  have  one-tenth  of  the  stock,  and  which 
makes  his  interest  conditional  upon  ten 
years'  faithful  and  exclusive  service  in  the 
matter  of  the  employment,  and  to  be  for- 
feited and  revert  to  the  employer  upon 
breach  of  the  condition,  provided    that  in 


case  of  his  death  after  faithful  service,  and 
before  the  expiration  of  five  years,  one-half 
of  such  interest  should  go  unconditionally  to 
his  heirs,  is  a  contract  of  employment,  and 
does  not  constitute  a  partnership  between 
the  parties,  or  make  the  agreed  salary  de- 
pend on  the  profits  of  the  business,  and  the 
employer  is  personally  liable  upon  the  con- 
tract of  employment,  notwithstanding  the  in- 
corporation. (Stone  v.  Bancroft,  112  Cal. 
052.) 

2.  Injuries  to  Employees, 
a.  Assumption  of  Risk  by  Servant. 
Servant  not  knowing  danger  does  not  as- 
sume risk.    See  post,  25. 

Employee  of  state  assumes  all  risks  of  nis 
employment.    See  State,  5. 

Switchman  assumes  risk  where  dra*- 
heads  of  cars    are  of  different   elevations. 

"  Unusual  risks,  assumption   of.    See  post, 

50 

5  An  abstractly  correct  instruction  as  to 

the  assumption  of  the  risk  by  an  employee 
who  knows  and  understands  the  dangers  of 
the  situation  is  properly  refused  as  inap- 
plicable, where  it  appears  that  the  employee 
was  not  an  engineer,  and  was  not  charge- 
able with  knowledge  of  the  specific  dangers 
to  which  he  was  subjected  in  his  employ- 
ment.   (Nofslnger  v.  Goldman,  122  Cal.  609.) 

6  A  minor  employed  in  the  operation  of  a 
machine  used  for  the  punching  of  holes  in 
horseshoes,  knowing  the  danger  and |  risk :  to 
which  he  may  be  exposed  from  its  liability 
suddenly  to  start,  owing  to  a  defective  belt 
and  shifter,  the  defects  in  which  are  known 
to  him,  assumes  the  perils  and  risks  of  his 
ordinary  and  usual  occupation;  but  when  en- 
gaged by  order  of  the  foreman  in  the  un- 
usual and  strange  task  of  screwing  on  a 
loose  tap  bolt,  which  had  fallen  out  from 
the  box  holding  the  shaft  wheels  at  the  rear 
of  the  machine,  it  cannot  be  said,  as  matter 
of  law,  that,  while  so  engaged,  he  assumes 
the  particular  risk  of  injury  in  the  crushing 
of  his  arm  from  the  catching  of  his  sleeve 
in  a  cogwheel,  owing  to  the  sudden  starting 
of  the  machine,  notwithstanding  his  knowl- 
edge that  it  is  liable  to  start  suddenly  by 
reason  of  the  defective  belt  and  shifter,  or 
that  he  has  exercised  less  than  the  ordinary 
care  required  of  him  as  a  minor  under  the 
circumstances;  but  it  is  a  question  of  fact 

for  the  Jury,  and  not  °'  law  *°*  tne  court- 
whether  the  minor,  in  the  performance  of 
such  unusual  task,  duly  exercised  his  judg- 
ment, taking  into  consideration  his  years, 
experience,  and  ability.  (Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184.) 

7.  Where  the  jury  were  warranted  in  find- 
ing from  the  evidence  that  the  mode  adopted 
by  the  defendant  in  carrying  on  the  work 
in  which  plaintiff  was  employed  was  un- 
usually and  unnecessarily  hazardous,  and 
that  in  the  hurry  and  noise  of  the  work  the 
warning  given  was  insufficient  to  protect  the 
workmen  from  dangers  attending  the  work, 
the  question  whether  the  plaintiff,  by  accept- 
ing the  employment,  assumed  the  risk  of 


454 


MASTER  AND  SERVANT.  II,  2,  b,  c. 


the  injury  Buffered  is  for  the  Jury  to  deter- 
mine, and  it  was  proper  to  refuse  to  instruct 
them  to  find  for  the  defendant.  (Hennesey 
y.  Bingham,  125  Cal.  627.) 

8.  A  requested  instruction  to  find  for  the 
defendant,  if  the  jury  should  find  that  plain- 
tiff accepted  the  employment  with  the  un- 
derstanding that  his  safety  was  to  be  se- 
cured by  the  giving  of  a  warning  required 
to  be  given  by  a  competent  fellow-servant, 
and  such  further  care  on  his  part  as  should 
be  necessary,  is  misleading,  in  not  submit- 
ting to  the  jury  the  questions  of  fact  raised 
by  the  evidence  whether  the  defendant  was 
not  subjected  to  unusual  risk  at  the  time  of 
the  injury,  and  whether,  under  the  circum- 
stances, the  defendant  understood  and  had 
the  right  to  believe  that  plaintiff  knew  and 
assumed  the  unusual  risk.  (Hennesey  v. 
Bingham,  125  Gal.  627.) 


b.  Duty  of  Master  to  Provide    Proper  Ma- 
chinery and  Fit  and  Safe  Place  to  Work. 

Neglect  to  provide  a  safe  place.  See  post, 
50. 

Latent  defect,  no  liability  for  injury  from. 
See  Shipping.  12. 

Master  cannot  delegate  duty  to  provide  fit 
and  reasonably  safe  place  to  work.  See  post, 
45.  46. 

Reasonable  care  in  making  elevator  safe, 
whether  used,  is  question  for  jury.  See 
post,  41. 

Injury  to  servant  while  not  on  business  of 
master.    See  post,  II,  2,  g. 

Liability  of  principal  to  servant  of  con- 
tractor.   See  post,  III. 

Complaint  for  Injury  from  defective  ap- 
paratus, with  notice,  what  sufficient.  See 
post,  32. 

9.  It  is  the  duty  of  a  master  to  use  due 
diligence  to  provide  his  servant  with  a  safe 
place  in  which  to  do  his  work.  Former  ex- 
perience of  safety  may  have  some  bearing 
upon  the  question  as  to  whether  he  has 
taken  the  proper  precautions,  but  its  value 
is  for  the  jury  to  determine,  and  it  is  not  a 
proper  basis  of  an  instruction  to  find  for  the 
defendant  (Hennesey  v.  Bingham,  125  Cal. 
627.) 

10.  From  the  relation  existing  between 
master  and  servant,  it  is  the  duty  of  the 
master  to  supply  the  servant  with  sufficient 
apparatus  for  his  use;  and  he  is  liable  for 
personal  injuries  to  the  servant  resulting 
from  supplying  him  with  apparatus  known 
to  be  defective,  whether  his  wrongful  act 
was  the  result  of  his  negligence,  or  inten- 
tion, or  other  cause.  (Silveira  v.  Iverson, 
125  Cal.  266.) 

11.  A  corporation  engaged  in  the  business 
of  manufacturing  iron  and  steel  machinery, 
and  using  heavy  shears  operated  by  steam 
for  the  cutting  of  boiler  iron,  owes  to  its 
servants  the  duty  of  exercising  ordinary  care 
to  keep  them  In  a  safe  condition,  and  to  use 
such  practicable  means  and  tests  as  common 
prudence  shows  to  be  proper  for  discovering 
defects  which  might  occur  with  time  and 
use;  and  where  such  tests  were  not  applied, 


and  the  shears,  being  cracked  and  weakened, 
broke,  to  the  Injury  of  an  employee,  on  ac- 
count of  such  discoverable  defect  in  their 
condition,  the  corporation  is  liable  for  such 
injury.  (Pacheco  v.  Manufacturing  Co.,  113 
Cal.  541.) 

12.  It  is  the  duty  of  an  employer  in  a 
manufactory  to  furnish  a  reasonably  safe 
water-closet  for  the  use  of  employees,  and 
to  use  reasonable  and  ordinary  care  in  the 
selection  of  it,  and  in  the  inspection  and 
keeping  of  it  in  proper  condition;  and  where 
the  employer  was  accustomed  to  discharge 
steam  into  the  water-closet  through  an  ex- 
haust pipe,  which,  in  proper  condition,  should 
have  pointed  downward  toward  the  bottom 
of  the  vault,  and  have  there  mingled  the 
steam  with  cold  water  emptied  into  the 
vault,  and  the  employer  neglected  for  four 
years  to  inspect  the  condition  of  the  water- 
closet,  and  an  employee,  without  contribu- 
tory negligence,  was  seriously  scalded  and 
burned  by  steam  from  the  exhaust  pipe, 
which  then  pointed  upward,  the  employer  is 
chargeable  with  negligence,  and  is  respon- 
sible in  damages  for  the  injury.  (Russell  v. 
Pacific  Can  Co.,  116  Cal.  527.) 

13.  The  mere  fact  that  the  drawheads  of 
two  freight-cars  which  a  switchman  on  a 
railroad  was  engaged  in  coupling,  and  which 
were  otherwise  In  good  condition,  differed 
in  elevation  from  the  track  by  from  two  to 
three  inches,  is  not  of  itself  sufficient  evi- 
dence of  the  negligence  of  the  railroad  to 
render  it  liable  for  an  injury  suffered  by  the 
employee  while  in  the  act  of  coupling.  If 
the  risk  of  the  switchman's  occupation  was 
thus  increased,  it  was  a  risk  which  he  as- 
sumed by  his  contract  (Holmes  v.  Southern 
Pacific  Co.,  120  Cal.  357.) 

14.  Partners  engaged  as  lessees  in  the  op- 
eration of  a  threshing  machine  having  an 
old,  rusty,  defective,  and  imperfect  engine 
and  boiler,  are  liable  to  their  employee  for 
compensatory  damages  for  injuries  caused 
by  explosion  of  the  boiler,  while  operating 
the  machine.  (Nofsinger  v.  Goldman,  122 
Cal.  609.) 

c.  Injuries  to  Minors;  Instructing  Minors  or 
Inexperienced  Servants;  Injury  Re- 
ceived While  Obeying  Instructions. 

15.  In  an  action  for  damages  for  alleged 
negligence,  where  the  case  made  for  the 
plaintiff  shows  that  he  was  a  minor,  and  was 
employed  by  the  defendant  to  work  upon  a 
dangerous  machine,  and  was  directed  by  de- 
fendant's foreman  to  do  unusual  work 
thereon,  to  which  he  was  unaccustomed,  and 
which  was  not  such  as  the  machine  was 
adapted  to  do  properly  without  special  ad- 
justment, and  a  special  mode  of  operation, 
and  that  plaintiff  was  injured  in  the  doing 
of  such  work,  and  had  never  been  Instructed 
by  the  foreman,  nor  by  any  agent  of  defend- 
ant, how  to  operate  the  machine,  or  warned 
of  any  danger  to  which  he  might  be  exposed 
In  operating  it,  a  judgment  for  the  plaintiff 
cannot  be  disturbed  for  want  of  evidence  to 
justify  and  support  the  verdict  (Verdelli  v. 
Gray's  Harbor  Com.  Co.,  115  Cal.  517.) 
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16.  The  ordinary  care  which  a  minor  of 
limited  judgment  and  experience  is  called 
upon  to  exercise  in  a  given  act  is  not  the 
same  quantum  of  care  which  an  adult  would 
be  called  upon  to  use  under  the  same  cir- 
cumstances; nor  can  a  minor  be  expected  to 
set  up  his  opinion  against  the  judgment  and 
experience  of  the  superior  to  whom  he  is 
given  in  charge  and  expected  to  obey;  and 
it  would  be  an  extreme  case  in  which  a 
minor  should  be  held  guilty  of  contributory 
negligence  in  obeying  the  order  of  his  fore- 
man, representing  his  master,  and  given 
within  the  scope  of  his  authority  as  foreman. 
(Foley  v.  California  Horseshoe  Co.,  115  Cal. 
184.) 

17.  An  instruction  that  the  owners  of  dan- 
gerous machinery  who  employ  a  minor  and 
inexperienced  person  about  it.  unacquainted 
with  its  nature  and  use,  are  bound  to  take 
care  that  such  person  is  duly  instructed 
therein,  and  if  they  either  neglect  this,  or  if 
express  directions  are  given  to  use  the  ma- 
chinery in  a  manner  which  must  lead  to  dan- 
ger, of  which  such  person  is  likely  to  be 
fully  aware,  they  are  liable  for  any  Injury 
sustained  by  such  person  in  the  use  of  the 
machinery  in  that  manner,  and  that  the  law 
Is  not  so  unreasonable  as  to  expect  or  re- 
quire the  same  maturity  of  judgment,  or  the 
same  degree  of  care  or  circumspection  in  a 
child  of  tender  years  as  in  an  adult,  is  cor- 
rect In  law.  and  Js  not  erroneous  in  assum- 
ing that  a  machine  operated  by  a  swiftly 
moving  belt,  and  containing  as  part  of  its 
mechanism,  pulleys  and  cogs,  and  used  for 
punching  holes  in  iron,  is  in  and  of  itself  a 
dangerous  machine.  (Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184.) 

18.  In  an  action  for  negligence  Involving 
the  question  whether  plaintiff  had  received 
sufficient  instruction  to  enable  him  safely  to 
operate  the  machine  by  which  he  was  in- 
jured, it  Is  proper  to  reject  evidence  for  the 
defendant  that  It  had  a  system  of  taking 
boys  in  and  gradually  promoting  them  to 
higher  places.  (Verdelll  v.  Gray's  Harbor 
Com.  Co.,  115  Col.  517.) 

19.  In  an  action  for  an  Injury  to  a  minor 
plaintiff,  caused  by  negligence  of  the  defend- 
ant in  putting  him  to  unaccustomed  wQrk 
on  a  dangerous  machine,  without  proper  in- 
struction, it  is  proper  to  instruct  the  jury 
that  if  the  superintendent  or  foreman  of  the 
defendant  was  negligent  in  putting  the  plain- 
tiff to  work  without  proper  instruction,  such 
negligence  is  in  law  that  of  the  defendant, 
and  the  defendant  is  liable  for  it.  (Verdelll 
v.  Gray's  Harbor  Com.  Co.,  1U5  Cal.  517.) 

Warning  or  instructing  inexperienced  men 
as  to  danger.    See  post,  II,  2,  d. 

Injury  to  minor  acting  under  direction. 
See  ante,  6. 


d.  Injury    from    Employment   of    Inexperi- 
enced Men. 

20.  In  an  action  to  recover  damages  for 
personal  injuries  caused  by  the  explosion  of 
a  gas  generator,  where  it  appears  that  the 
plaintiff  was  inexperienced,  and  that  the  ex- 


plosion was  caused  by  the  defendant  allow- 
ing the  plaintiff  and  another  inexperienced 
man  to  tighten  the  nuts  on  the  bolts  upon 
the  gas  generator  with  an  increasing  pres- 
sure of  gas,  without  proper  warning  to  them 
of  the  danger,  and  of  the  care  and  skill  re- 
quired to  make  the  pressure  an  equal  strain 
upon  all  the  parts  of  the  generator,  a  verdict 
for  the  plaintiff  will  not  be  disturbed  upon 
appeal.  (Ryan  v.  Los  Angeles  etc.  Storage 
Co.,  112  Cal.  244.) 

21.  The  fact  that  the  cause  of  the  acci- 
dent was  unforeseen,  and  that  the  defend- 
ant did  not  know  that  it  would  probably 
occur,  cannot  relieve  the  defendant  from  lia- 
bility resulting  from  the  employment  of  un- 
skilled and  inexperienced  workmen  to  do  a 
dangerous  task,  without  proper  warning  and 
instruction  as  to  the  danger,  and  as  to  the 
proper  manner  of  doing  the  work.  (Ryan  v. 
Los  Angeles  etc.  Storage  Co.,  112  Cal.  244.) 


e.  Master's  Knowledge    as  to  Defects,  and 

Evidence  as  to. 

Knowledge  of  superintendent  or  foreman 
is  knowledge  of  master.    See  post,  46. 

22.  It  is  immaterial  whether  the  employer 
owned  the  machine  or  knew  personally  of 
Its  use  before  the  accident  occurred,  where 
it  appears  that  he  paid  for  its  transporta- 
tion and  for  the  use  of  It  by  a  superintend-  • 
ent  whose  use  of  it  was  the  employer's  use. 
and  whose  knowledge  of  Its  defects  was  the 
knowledge  of  the  employer.  (Higgins  v. 
Williams.  114  Cal.  176.) 

23.  Evidence  is  admissible  to  show  that  In- 
structions were  given  to  pick  out  quick  and 
active  men  to  work  at  the  shears,  so  that 
they  might  get  away  from  the  shears  in  case 
of  accident,  as  tending  to  show  that  defend- 
ant knew  the  shears  to  be  a  dangerous  in- 
strumentality; but  It  Is  not  error  to  exclude 
a  question  which  is  leading,  or  which  calls 
for  the  opinion  of  the  witness  giving  such 
evidence.  (Pacheco  v.  Manufacturing  Co., 
113  Cal.  541.) 

f.  Knowledge    by  Servant  of    Condition  of 

Machine  or  Danger  of  Work. 

Correct  abstract  instruction  as  to  assump- 
tion of  risk,  where  servant  is  ignorant  of 
danger  is  error.    See  ante,  5. 

Minor  knowing  of  danger,  whether  as- 
sumes risks.    See  ante,  6. 

Instruction  as  to  knowledge  of  danger. 
See  post,  38. 

24.  An  employee  must  not  only  know  of 
the  defects,  but  must  also  know  the  dangers 
and  risks  attending  the  operation  of  the  mn- 
chinery  by  reason  of  the  defects;  and  an 
instruction  that  if  he  knew  of  the  alleged 
defects  In  the  machinery,  or  had  equal  op- 
portunity with  the  defendants  of  knowing 
such  defects,  he  could  not  recover,  was  prop- 
erly rejected.  (Nofsinger  v.  Goldman.  122 
Cal.  600.) 

25.  A  servant  put  to  work  on  a  machine 
which  is  in  a  defective  and  unsafe  condi- 
tion, without  opportunity  given  him  to  ex- 
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amine  the  machine,  has  a  right  to  rely  on 
the  machine  being  in  a  right  and  safe  con- 
dition, and,  unless  he  knew,  or  ought  to 
have  known,  of  the  danger  to  which  he  was 
exposed  by  working  near  the  machine,  he 
cannot  be  said  to  have  recklessly  exposed 
himself  to  snch  danger,  or  to  have  volun- 
tarily assumed  the  risk  of  working  there. 
(Higgins  v.  Williams,  114  Gal.  176.) 

26.  A  plaintiff  employed  as  a  "roustabout" 
for  a  threshing  outfit  who  worked  at  various 
occupations  as  need  arose,  including  the 
carrying  of  water,  and  occasional  firing  up 
of  the  engine,  and  who  was  merely  engaged 
in  his  duty  at  the  time  of  the  explosion  and 
resulting  injury  to  him,  knowing  only  that 
the  engine  seemed  inadequate  and  made 
steam  badly,  but  not  understanding  or  know- 
ing the  specific  danger  of  explosion  con- 
nected therewith,  is  not  chargeable  with  con- 
tributory negligence.  (Nofsinger  v.  Gold- 
man, 122  Gal.  600.) 


g.  Injury  to  Servant  While  not  on  Business 

of  Master. 

27.  The  duty  of  a  master  to  furnish  his 
servant  with  a  reasonably  safe  place  in 
which  to  work  is  limited  to  the  premises 
where  the  employee  is  required  to  be  for  the 
purposes  of  his  employment,  and  does  not 
extend  to  his  protection  while  upon  private 
excursions  outside  of  those  limits,  taken 
solely  upon  his  own  account.  (Kennedy  v. 
Chase,  119  Cal.  637.) 

28.  Where  the  servant's  place  of  employ- 
ment was  upon  a  lighter,  from  which  a  ves- 
sel was  being  loaded,  and  his  work  consisted 
in  shoveling  ballast  from  the  deck  of  the 
lighter  onto  a  staging  erected  outside  of  the 
vessel,  and  the  servant  made  a  private  ex- 
cursion upon  the  deck  of  the  vessel,  upon  his 
own  account  and  for  his  own  convenience, 
to  place  his  coat  upon  a  main  hatchway  un- 
necessarily remote  from  the  place  of  his  em- 
ployment, and.  upon  resuming  his  coat  after 
quitting  work,  fell  into  a  smaller  hatchway 
on  the  deck,  which  was  outside  the  limits 
of  his  employment,  and  was  injured  by  the 
fall,  the  master  owed  no  duty  to  protect  him 
against  such  Injury,  and  cannot  be  held 
liable  therefor.  (Kennedy  v.  Chase,  110  Cal. 
637.) 

29.  The  plaintiff,  in  going  about  upon  the 
vessel  without  the  permission  or  invitation 
of  the  owners  or  master  thereof,  and  outside 
the  scope  of  his  employment  in  loading  the 
vessel,  was  a  mere  licensee  at  sufferance, 
and  the  owners  of  the  vessel  owed  no  duty 
to  protect  him  against  injury  in  a  part  of 
the  vessel  where  he  was  neither  invited  nor 
expected  to  go;  but  the  extent  of  the  liabil- 
ity assumed  by  the  owners  of  the  vessel  was 
that  their  decks  should  be  reasonably  safe 
where  the  plaintiff  was  required  by  his  em- 
ployment to  traverse  them,  and  not  else- 
where.   (Kennedy  v.  Chase,  119  Cal.  637.) 

Injury  to  employee  while  using  water- 
closet.    See  ante,  12. 


h.  Failure  to  Obey  Rules. 

Injury  to  servant  violating  rule.    See  post, 

41. 

30.  A  rule  promulgated  by  a  railroad  com- 
pany, purporting  to  direct  its  employees  with 
respect  to  the  manner  in  which  they  should 
perform  certain  work,  which  is  utterly  im- 
practicable in  operation,  or  rendered  so  by 
the  mode  and  conditions  under  which  the 
service  is  required,  and  the  only  result  of 
which  would  be  to  relieve  the  employer  from 
the  obligations  Imposed  upon  him  by  law  to 
use  ordinary  diligence  in  furnishing  safe  ap- 
pliances with  which  to  work,  and  safe  con- 
ditions for  the  performance  of  the  service, 
is  against  public  policy  and  void,  and  its 
nonobservance  by  the  employee  will  not  re- 
lieve the  railroad  from*  liability  for  a  negli- 
gence for  which  it  would  otherwise  have 
been  liable.  (Holmes  v.  Southern  Pacific 
Co.,  120  Cal.  357.) 


i.  Actions  for;  Pleading;  Evidence;  Instruc- 
tions; Verdict;  Contributory  Negligence. 

Whether  minor  exercised  judgment  is 
question  of  fact  for  Jury.    See  ante.  6. 

31.  An  action  for  negligence  of  a  master 
not  growing  out  of  the  contract  of  employ- 
ment of  the  servant,  but  merely  growing 
out  of  the  relation  existing  between  them, 
and  arising  from  the  violation  of  a  duty  not 
enjoined  by  the  contract,  and  the  damages 
for  which  cannot  be  estimated  by  any  rule 
or  standard  fixed  by  the  contract,  is  an  ac- 
tion not  ex  contractu  but  ex  delicto,  and  is 
in  tort    (Denning  v.  State,  123  Cal.  316:) 

32.  A  complaint  in  an  action  by  a  servant 
to  recover  damages  for  personal  injuries, 
which  alleges  that  the  injuries  described  re- 
sulted from  the  use  of  defective  apparatus 
described,  supplied  by  the  master  for  the 
servant's  use,  with  notice  of  its  defective 
condition,  in  breach  of  the  alleged  duty  of 
the  master  to  supply  him  with  good  ap- 
paratus of  the  kind  described,  states  a  cause 
of  action;  and,  at  least  in  the  absence  of  a 
special  demurrer,  is  not  defective  in  not  ex- 
pressly averring  the  negligence  of  the  mas- 
ter^   (Silvelra  v.  Iverson,  125  Cal.  266.) 

33.  It  is  competent  to  prove  that  other 
shears  made  by  defendant  for  cutting  iron 
at  its  works  had  broken,  as  tending  to  es- 
tablish the  propriety  of  inspecting  such  ma- 
chinery for  defects;  but  where  the  injury 
arose  from  keeping  the  shears  causing  the 
injury  in  an  unsafe  condition,  it  is  not  per- 
missible to  inquire  whether  other  shears 
broke  because  of  faulty  construction,  such 
inquiry  being  collateral  and  irrelevant.  (Pa- 
checo  v.  Manufacturing  Co.,  113  Cal.  541.) 

34.  An  expert  witness  may  properly  tes- 
tify that  a  defect  is  discoverable  by  apply- 
ing certain  tests  specified,  but  he  cannot  be 
permitted  to  testify  whether  it  would  have 
been  discoverable  by  ordinary  care  and  pre- 
caution, that  being  part  of  the  ultimate  ques- 
tion of  negligence  to  be  determined  by  the 
jury.  (Pacheco  v.  Manufacturing  Co.,  113 
Cal.  541.) 
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35.  It  is  proper  to  strike  out  as  irrelevant 
the  opinion  of  a  witness  as  to  the  qualifica- 
tion of  the  plaintiff  for  other  work  than 
that  in  which  he  was  injured,  and  which 
bad  no  connection  therewith.  (Verdelli  v. 
Gray's  Harbor  Com.  Co.,  115  Cal.  517.) 

36.  It  is  not  error  to  exclude  the  imma- 
terial evidence  of  a  witness  for  the  defend- 
ant as  to  what  work  he  was  doing  when  he 
first  went  to  the  mill,  or  what  machine  he 
had  been  working  at  before  he  took  charge 
of  the  machine  upon  which  plaintiff  was  In- 
jured; and  the  ruling  is  harmless  where  it 
appears  that  the  evidence  excluded  was  fully 
brought  out  on  cross-examination  of  the  wit- 
ness. (Verdelli  v.  Gray's  Harbor  Com.  Co., 
115  Cal.  517.) 

37.  Where  the  plaintiff  was  an  experienced 
stevedore  employed  by  the  defendant  in 
handling  lumber,  lowered  into  the  hold  of 
a  vessel,  and  was  injured  by  the  slipping  of 
lumber  from  an  unsecured  end  of  a  lowered 
box,  which  bounded  upon  him,  evidence  for 
the  defendant  is  admissible  to  show  what 
was  the  custom  of  stevedores  in  handling 
such  lumber,  and  what  were  the  respective 
duties  of  the  workmen  engaged  in  the  work, 
and  especially  the  duties  of  the  hatchman 
and  other  servants  engaged  in  lowering  the 
freight;  and  such  evidence  is  relevant  and 
material  as  tending  to  show  what  care  was 
taken  by  the  defendant  in  the  work,  and 
also  what  risks  the  plaintiff  assumed  by  the 
employment.  (Hennesey  v.  Bingham,  125 
Cal.  627.) 

Evidence  as  to  master's  knowledge  of  de- 
fects.   See  ante,  II,  2,  e. 

What  evidence  inadmissible  on  question  of 
sufficiency  of  instruction  of  plaintiff.  See 
ante,  18. 

38.  It  is  not  error  to  refuse  an  instruction 
requested  by  the  defendant,  which  did  not 
include  as  one  of  the  conditions  upon  which 
plaintiff  could  not  maintain  his  action  that 
he  knew,  or  might  have  known,  that  his  em- 
ployment involved  danger  to  himself.  (Hig- 
gins  v.  Williams,  114  CaL  176.) 

39.  Upon  a  charge  of  negligence  in  the  em- 
ployment of  an  unfit  and  incompetent  en- 
gineer, the  carelessness  of  the  engineer  is 
not  involved,  and  a  requested  Instruction 
that  there  was  no  evidence  of  his  careless- 
ness was  properly  refused.  (Nofsinger  v. 
Goldman,  122  Cal  609.) 

Instruction  as  to  assumption  of  risk.  See 
ante,  8. 

Instruction  that  negligence  of  superintend- 
ent is  that  of  master.    See  ante,  19. 

Instruction  as  to  duty  of  master  employ- 
ing minor  about  dangerous  machine.  See 
ante,  17.  * 

Instruction  as  to  assumption  of  risk  and 
to  find  for  defendant  is  properly  refused, 
when.    See  ante,  7. 

Instruction  as  to  effect  of  servant's  op- 
portunity of  knowing  defects,  what  proper. 
See  ante,  24. 

Abstract  Instruction  as  to  assumption  of 
risk  is  error.    See  ante,  5. 

40.  In  an  action  to  recover  damages  for 
Injury  to  a  minor,  upon  the  ground  of  neg- 


ligence in  putting  him  at  a  dangerous  task, 
without  knowledge  or  experience  on  his  part 
of  the  dangers  incident  thereto,  and  without 
warning  or  Instructing  him  how  to  avoid  such 
dangers,  a  verdict  and  judgment  for  the 
plaintiff  will  not  be  disturbed  upon  appeal, 
where  there  Is  a  substantial  conflict  in  the 
evidence,  and  there  is  evidence  tending  to 
sustain  the  verdict,  to  which  the  jury  and 
the  judge  of  the  court  below  gave  credence, 
notwithstanding  there  is  a  preponderance  in 
the  number  of  the  witnesses  for  the  defend- 
ant. (Gibson  v.  Sterling  Furniture  Co.,  113 
Cal.  1.) 

41.  Where  the  plaintiff  was  injured  while 
in  the  employ  of  defendant  through  the  fall 
of  a  defective  freight  elevator,  from  the 
breaking  of  the  sustaining  ropes,  and  It  ap- 
peared that  for  two  days  next  preceding  the 
accident,  it  had  been  undergoing  repairs, 
and  that  plaintiff  was  told  by  the  local  man- 
ager that  it  was  fixed,  and  directed  by  him 
to  load  machinery  on  the  same  at  the  top 
floor,  and  to  descend  to  a  deck  between  floors 
for  other  freight,  and  the. accident  occurred 
while  he  was  on  the  elevator  In  obedience 
to  such  directions,  and  it  further  appeared 
that  a  rule  had  been  promulgated  by  the 
local  manager  against  using  the  hoist  to  ride 
on,  but  that  such  rule  had  been  customarily 
disregarded  by  all  of  defendant's  servants, 
including  the  local  manager  who  promul- 
gated it,  and  that  it  was  necessary  for  plain- 
tiff to  get  on  the  elevator  to  load  It,  and  to 
remove  the  freight  as  directed,  it  cannot  be 
said,  as  matter  of  law,  that  plaintiff  was 
chargeable  with  contributory  negligence,  or 
that  a  person  of  ordinary  prudence  would 
have  refused  to  use  the  elevator  in  the  man- 
ner plaintiff  did,  but  it  is  a  question  for 
the  jury  whether  plaintiff  knew  that  the  ap- 
paratus was  dangerous  at  the  time  and  for 
the  purpose  in  which  he  was  employing  it 
when  It  broke,  and  so  assumed  the  risks 
consequent  upon  such  use.  (Goggin  v.  Os- 
borne, 115  Cal.  437.) 

42.  Notwithstanding  the  repairs  of  an  ele- 
vator by  an  expert,  where  there  is  evidence 
that  the  hoist  was  of  a  poor  class  of  ele- 
vators, and  that  there  were  defects  in  it 
known  to  the  manager,  which  may  have 
contributed  to  the  accident,  and  which  were 
not  repaired,  the  question  whether  the  de- 
fendant had  used  reasonable  care  to  make 
the  elevator  safe  for  the  purposes  for  which 
plaintiff  was  required  to  employ  it  is  for  the 
consideration  of  the  jury.  (Goggin  v.  Os- 
borne, 115  Cal.  437.) 

Degree  of  care  required  of  minor.  See 
ante,  17. 

Servant  is  not  guilty  of  contributory  neg- 
ligence, when.    See  ante,  26. 

3.  Fellow-servants,  Who  are,  and  Liability 

for  Acts  of. 

43.  Whether  one  acts  as  a  fellow-servant, 
or  as  a  representative  of  the  master,  under 
a  given  state  of  facts,  is  a  question  of  law 
for  the  court.  (Donnelly  v.  San  Francisco 
Bridge  Co.,  117  Cal.  417.) 
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44.  A  superintendent  employed  by  the  con- 
tractor to  represent  him  in  the  work  is  his 
vice-principal  or  agent  as  respects  the  fur- 
nishing of  suitable  appliances  which  it  is 
the  employer's  duty  to  furnish;  but  where 
the  appliances  are  to  be  constructed  or  ad- 
justed by  the  servants  themselves  out  of 
materials  furnished  by  the  employer,  all  of 
the  employees,  including  the  superintendent, 
are  fellow-servants,  irrespective  of  rank,  as 
to  any  defect  or  negligence  in  their  construc- 
tion or  adjustment,  and  the  employer  is  not 
liable  for  such  defect  or  negligence.  (Callan 
v.  Bull,  113  Cal.  593.) 

45.  The  master  must  supply  his  employees 
with  suitable  appliances  and  a  reasonably 
safe  place  in  which  to  perform  their  tasks, 
and  use  due  care  in  the  selection  of  fit  and 
competent  fellow-employees,  and  cannot  re- 
lieve himself  from  responsibility  by  delegat- 
ing to  any  servant  a  duty  which  rests  upon 
him  as  master;  but  where  a  superintendent 
or  overseer  of  work  is  negligent  in  any  duty 
which  does  not  devolve  upon  the  master,  but 
which  might  be  performed  by  any  fellow- 
servant,  his  negligence  is  that  of  a  fellow- 
servant,  and  the  master  is  not  responsible 
for  any  Injury  resulting  therefrom  to  an- 
other servant  in  the  same  general  employ- 
ment. (Donnelly  v.  San  Francisco  Bridge 
Co.,  117  Cal.  417.) 

46*  An  employer  must  furnish  his  em- 
ployees reasonably  suitable  and  safe  ma- 
chinery and  appliances,  and  keep  them  in 
repair  and  order,  and  cannot  delegate  such 
duty;  and  a  superintendent  or  foreman  of 
the  employer  who  sets  up  a  machine  with 
an  unfastened  pin,' rendering  it  defective  and 
unsafe  through  the  absence  of  a  key  to  hold 
the  pin  in  place,  acts  as  the  representative 
or  agent  of  the  employer,  and  his  knowledge 
of  the  defect  is  the  knowledge  of  the  em- 
ployer, who  is  responsible  for  his  negligence, 
and  for  a  resulting  injury  to  a  servant  from 
the  falling  out  of  the  pin.  (Higgins  v.  Wil- 
liams, 114  Cal.  176.) 

47.  It  is  not  error  to  refuse  to  Instruct  the 
jury  that  an  engineer  having  sole  charge  of 
the  generator  in  the  absence  of  the  super- 
intendent and  general  manager,  and  under 
whose  direction  the  work  of  tightening  the 
bolts  was  done  by  inexperienced  men,  was 
a  fellow-servant  of  the  plaintiff,  it  appear- 
ing that  such  engineer  had  the  same  power 
to  control  the  men,  in  the  absence  of  the 
general  manager,  that  the  latter  had  when 
he  was  present.  (Ryan  v.  Los  Angeles  etc. 
Storage  Co.,  112  Cal.  244.) 

48.  The  fact  that  cars  were  too  rapidly 
moved  by  an  engineer,  if  negligence  at  all, 
was  the  act  of  a  fellow-servant,  for  which 
the  company  is  not  responsible.  (Holmes  v. 
Southern  Pacific  Co.,  120  Cal.  357.) 

49.  Where  there  is  no  averment  of  the  neg- 
ligence of  a  fellow-servant  in  the  answer, 
and  the  only  material  issue  is  as  to  whether 
the  plaintiff  was  set  to  work  while  the  dan- 
gerous machine  was  in  motion,  without 
knowledge,  warning,  or  instruction  as  to  the 
danger,  the  only  negligence  involved  in  the 
issue  is  the  negligence  of  the  master  in  fail- 


ing to  give  such  warning  or  instruction,  for 
which  the  master  is  responsible,  notwith- 
standing the  immediate  instrumentality 
through  which  such  negligence  occurred  was 
the  act  of  a  fellow-employee  of  the  plain- 
tiff; and,  under  the  pleadings  and  evidence, 
instructions  predicated  upon  the  principle 
that  a  master  is  not  liable  when  the  injury  is 
suffered  through  the  negligence  of  a  fellow- 
servant,  are  properly  refused.  (Gibson  v. 
Sterling  Furniture  Co.,  113  Cal.  1.) 

50.  Under  a  warning  provided  by  the  mas- 
ter as  additional  security  to  the  workmen 
from  the  ordinary  risks  of  accident  in  a  haz- 
ardous employment  conducted  by  the  master 
with  ordinary  care,  the  employer  is  not  pro- 
tected by  the  neglect  of  the  fellow-servant 
of  the  plaintiff  to  give  adequate  warning,  if 
the  master  has  contributed  to  the  injury  by 
failure  on  his  part  to  use  ordinary  care  in 
the  mode  of  doing  the  work,  by  which  he- 
has  neglected  to  provide  a  safe  place  for  his 
workmen,  and  subjected  them  to  unusual 
risks  not  assumed  by  them,  when  they  ac- 
cepted the  employment,  in  which  case  he 
cannot  evade,  responsibility  for  his  duties  by 
putting  them  upon  a  fellow-servant.  (Hen- 
nesey  v.  Bingham,  125  Cal.  627.) 

Instruction  that  foreman  or  superintend- 
ent represent  master,  what  proper.  See 
ante,  19. 

4.  Compensation  of  Servant. 

Disputed  claim  for  wages,  jurisdiction  of 
supreme  court.    See  Appeals,  5. 

Conditional  payment  in  full  for  services. 
See  Payment,  7. 

Lien  for  work  performed  about  mine.  See 
Mechanics'  Liens,  26  et  seq. 

Laborer's  lien  is  subject  to  prior  lien  of 
chattel  mortgage.    See  Mortgages,  197. 

Mortgage  not  recorded  is  subordinate  to 
lien  of  laborers.    See  Mechanics'  Liens,  19. 

Account  rendered  by  master  to  servant  be- 
comes account  stated,  when.  See  Accounts. 
8,  9. 

Service  of  notice  of  laborer's  claim  can- 
not be  made  on  sheriff  acting  as  receiver. 
See  Bankruptcy  and  Insolvency.  34. 

Act  providing  for  payment  of  wages  of  by 
corporations  is  void.  See  Constitutional 
Law,  34. 

Services,  assumpsit  for.  See  Assumpsit, 
I,  3. 

Complaint  for  services  is  not  demurrable 
for  want  of  certainty.    See  Assumpsit,  10,  13. 

Instruction  in  action  for  services  assuming 
facts  Js  error.    See  Instructions,  26. 

Instruction  that  employee  not  bound  by 
accounts  rendered  him,  although  not  ob- 
jected to,  when  error.    See  Instructions.  26. 

51.  The  customary  rate  of  compensation 
for  services  of  a  like  nature  Is  competent 
evidence  of  the  value  of  the  services  of  an 
employee  in  an  action  against  his  employer 
upon  a  quantum  meruit,  regardless  of  the 
fact  as  to  whether  the  employer  is  ignorant 
or  not  of  the  customary  rate  of  compensa- 
tion.   (Laver  v.  Hotaling,  115  Cal.  613.) 

52.  A  contract  between  a  corporation  and 
Its  superintendent  that   his  personal  super- 
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vision  was  to  be  given  to  the  business  of 
the  company  in  consideration  of  the  pur- 
chase of  thirteen  hundred  shares  of  its  stock 
by  a  third  person,  and  the  payment  of  ten 
thousand  dollars  therefor,  is  to  be  construed 
as  precluding  any  other  consideration  for  the 
services;  and  the  assignee  in  insolvency  of 
the  superintendent  can  recover  nothing  for 
any  services  rendered  by  him  under  such 
contract.  (Wetmore  v.  C.  A.  Wetmore  Co., 
113  Cal.  321.) 

63.  In  an  action  upon  a  contract  of  em- 
ployment at  an  agreed  monthly  salary  for 
a  fixed  period,  where  it 'appears  that  there 
was  no  discharge  from  the  employment,  but 
that  there  was  a  failure  of  service  owing  to 
the  fault  of  the  employer,  notwithstanding 
the  employee  was  ready  and  willing  to  per- 
form the  contract,  it  is  no  defense  that  the 
plaintiff  did  not  perform  his  duties  there- 
under, but  the  contract  of  employment  is 
binding,  and  the  agreed  salary  may  be  col- 
lected by  the  employee.  (Stone  v.  Bancroft, 
112  Gal.  652.) 

64.  In  case  of  breach  of  a  contract  of  em- 
ployment by  discharge  of  the  employee,  the 
proper  remedy  is  an  action  of  damages  for 
such  breach;  but,  where  the  employee  is  not 
discharged,  and  does  not  voluntarily  leave 
the  employment,  or  relinquish  his  claims 
under  the  contract,  an  action  will  lie  upon 
the  contract  in  favor  of  the  employee  for 
the  agreed  salary,  notwithstanding  his  non- 
performance of  the  agreed  services,  where 
such  nonperformance  was  owing  to  the  fail- 
ure or  neglect  of  the  employer  to  furnish 
continuous  employment,  or  to  his  prevention 
of  performance  by  the  employee.  (Stone  v. 
Bancroft,  112  Cal.  652.) 

55.  Where  a  complaint,  in  an  action  to  re- 
cover for  personal  services  rendered,  does  not 
show  whether  the  plaintiff  relies  upon  a  spe- 
cific contract  for  a  stipulated  compensation, 
or  an  implied  contract  for  the  reasonable 
value  of  the  services  alleged,  a  special  de- 
murrer thereto  for  uncertainty  and  ambiguity 
should  be  sustained.  (Shade  v.  Sisson  etc. 
Co.,  115  Cal.  357.) 

56.  Where  the  trial  is  had  upon  an  am- 
biguous complaint  not  showing  whether  the 
contract  for  services  declared  upon  was  ex- 
press or  implied,  and  the  plaintiff  relies,  in 
evidence,  principally  upon  an  express  agree- 
ment to  which  he  has  testified,  the  defend- 
ant may  cross-examine  the  plaintiff1  s  wit- 
nesses, and  may  also  offer  direct  evidence, 
with  a  view  to  showing  the  reasonable  value 
of  the  services  of  plaintiff,  as  being  proper 
matter  in  issue  under  the  pleadings.  (Shade 
v.  Sisson  etc.  Co.,  115  Cal.  357.) 

57.  In  such  cases,  It  is  error  to  exclude  di- 
rect evidence  for  the  defendant  as  to  the 
wages  paid  to  other  men  in  the  same  and 
similar  positions  in  defendant's  mill,  when 
the  mill  was  idle  and  when  it  was  running. 
(Shade  v.  Sisson  etc.  Co.,  115  Cal.  357.) 

58.  A  laborer's  lien  for  wages  due  from  a 
corporation  cannot  be  claimed  under  the  act 
of  March  31,  1891,  unless  it  is  averred  in  the 
complaint  and  found  by  the  court  that  the 
wages  were  due  weekly  or  monthly.    (Ack- 


ley  v.  Black  Hawk  Gravel  Min.  Co.,  112  Cal. 
42.) 

59.  Where  the  plaintiff  is  not  entitled  to 
avail  himself  of  the  provisions  of  the  act  of 
1891  conferring  a  lien  for  the  wages  of  la- 
borers upon  the  property  of  a  corporation, 
there  can  be  no  allowance  of  a  counsel  fee 
for  the  foreclosure  of  the  lien.  (Ackley  v. 
Black  Hawk  Gravel  Min.  Co.,  112  Cal.  42.) 

60.  Sections  1206  and  1207  of  the  Code  of 
Civil  Procedure,  though  not  expressly  re- 
quiring service  of  notice  of  claims  for  wages 
upon  the  attachment  or  execution  debtor, 
clearly  Implies  that  the  debtor,  as  well  as 
the  creditor,  is  to  have  notice  of  the  claim 
and  an  opportunity  to  dispute  it,  in  provid- 
ing that  if  he  dispute  the  claim,  he  must, 
within  ten  days  after  receiving  notice, 
serve  upon  the  claimant,  and  the  officer 
executing  the  writ,  a  certified  statement  in 
writing,  setting  forth  that  no  part,  or  not 
more  than  a  specified  portion  of  said  claim 
is  justly  due;  and  such  notice  and  oppor- 
tunity to  the  debtor  to  dispute  the  claim  is 
essential  to  the  constitutionality  of  the  act, 
which  would  otherwise  deprive  the  debtor 
of  his  property  without  due  process  of  law. 
(Taylor  v.  Hill,  115  Cal.  143.) 

61.  Under  the  "Act  to  secure  the  wages  of 
persons  employed  as  laborers  on  threshing- 
machines,"  approved  March  12,  1885,  a  la* 
borer  performing  labor  in  and  about  the 
operation  of  a  threshing-machine  and  outfit 
at  the  employment  of  one  not  the  actual 
owner  of  the  machine,  but  lawfully  in  the 
possession  and  operation  of  it  under  con- 
tract with  the  owner,  is  entitled  to  the  lien 
upon  the  property  for  his  services.  (Lam- 
bert v.  Davis,  116  Cal.  292.) 

62.  As  respects  the  enforcement  of  the  lien 
upon  the  threshing-machine,  the  actual  own- 
ership of  the  property  is  an  immaterial  cir- 
cumstance, and  the  one  lawfully  holding 
from  the  actual  owner  the  possession  and 
right  to  operate  the  machine  is  to  be  deemed, 
for  the  purposes  of  the  statute,  the  owner 
of  the  property;  nor  is  the  giving  to  one  not 
employed  by  the  actual  owner  the  benefit 
of  the  lien,  in  such  case,  subject  to  the  con- 
stitutional objection  that  it  authorizes  a 
deprivation  of  the  property  of  the  owner 
without  due  process  of  law.  (Lambert  v. 
Davis,  116  Cal.  292.) 

63.  A  complaint  in  an  action  to  compel  a 
sheriff  to  apply  the  proceeds  of  a  sale  of 
property  under  execution  to  the  payment  of 
claims  for  x  wages  against  the  judgment 
debtor,  which  fails  to  allege  that  notice  of 
the  claims  in  suit  was  given  to  the  defend- 
ants in  the  suit  in  which  the  property  was 
attached  and  sold  under  execution,  is  insuffi- 
cient, and  a  demurrer  thereto  should  be  sus- 
tained.   (Taylor  v.  Hill,  115  Cal.  143.) 

64.  The  decision  in  the  case  of  Church  v. 
Garrison,  75  Cal.  199,  holding  that  under  the 
act  of  March  12,  1885,  a  person  performing 
work  on  or  about  a  threshing-machine  while 
engaged  In  threshing,  was  entitled  to  a  lien 
thereon,  notwithstanding  the  person  for 
whom  the  work  was  done  was  not  the  owner 
of  the  machine,  affirmed.  (Lambert  v.  Da- 
vis, 116  Cal.  292.) 


460 


MASTER  AND  SERVANT,  HI-MECHANICS'  LIENS. 


III.  Independent  Contractors;    Liability   to 
Servant  of  Contractor. 

65.  Provisions  in  contracts  for  the  erection 
of  a  building,  that  the  work  should  be  aone 
under  the  direction  and  to  the  satisfaction 
of  the  architect;  and  that  the  owner  should 
have  the  right  at  any  time  during  the  prog- 
ress of  the  building  to  make  any  altera- 
tions, deviations,  additions,  or  omissions 
from  the  contract,  the  cost  of  which  should 
be  added  to  or  deducted  from  the  amount 
of  the  contract  price,  at  a  fair  valuation  to 
be  made  by  the  architect,  do  not  have  the 
effect  to  make  the  contractors  the  servants 
of  the  owner.  Under  such  a  contract,  the 
persons  doing  the  work  are  independent  con- 
tractors, and  the  owner  is  not  liable  for  the 
negligence  of  one  of  them,  during  the  prog- 
ress of  the  work,  in  leaving  an  opening  in 
a  temporary  sidewalk  in  front  of  the  build- 
ing, and  over  an  excavation  thereunder,  even 
if  it  be  conceded  that  the  architect,  as  the 
agent  of  the  owner,  must  have  known  that 
the  contractor,  in  order  to  do  his  work  un- 
der the  sidewalk,  would  have  been  com- 
pelled to  make  the  opening.  (Frassl  v.  Mc- 
Donald, 122  Cal.  400.) 

66.  A  principal  who  agrees  to  furnish  to 
a  contractor  material,  machinery,  or  appli- 
ances, which  the  contractor  is  to  use  in  the 
performance  of  his  task,  is  liable  to  any  ser- 
vant or  agent  of  the  contractor  for  Injury 
resulting  to  such  servant  or  agent  from  his 
negligence,  or  inadequate  performance  of  his 
contract,  in  not  providing  proper  material, 
machinery,  or  appliances.  (McCall  v.  Pa- 
cific Mail  S.  S.  Co.,  123  Cal.  42.) 

67.  A  contractor  can  be  held  liable  to 
his  employee  for  injury  resulting  from  de- 
fective materials  furnished  by  the  principal 
only  when  he  has  the  right  of  selecting  or 
rejecting  materials  so  furnished.  He  will  be 
presumed  to  have  the  right  of  selection  and 
control  unless  by  the  terms  of  the  contract 
such  right  is  reserved  to  the  principal.  (Mc- 
Call v.  Pacific  Mail  S.  S.  Co.,  123  Cal.  42.) 

Lessor  not  liable  to  employee  of  lessee. 
See  Landlord  and  Tenant,  30,  31. 

Liability  of  owner  to  servant  of  stevedore 
employed  to  unload  vessel.  See  Shipping, 
11,  12. 

MATERIALITY. 

Of  evidence.    See  Evidence,  VIII. 
Averment  of  materiality  of  evidence,  what 
sufficient.    See  Criminal  Law,  573. 


MATERIALS. 

Lien  of  materialmen..  See  Mechanics' 
Liens. 

MATURITY. 

Bills  and  notes,  maturity  of.  See  Bills 
and  Notes,  V. 

Presumption  as  to  maturity  of  obligation. 
See  Statute  of  Limitations,  20. 

Obligation,  maturity  of.  See  Contracts, 
66,  67. 


MAXIMS. 
See  Equity. 

Where  one  of  two  innocent  parties,  etc. 
See  Warehousemen,  4. 

One  of  two  Innocent  persons  etc.,  maxim 
does  not  apply  when.    See  Agency,  55. 

Generalla  specialibus  non  derogant  See 
Statutes,  13. 

Conventio  vincit  legum.    See  Pledges,  30. 

Equity  follows  the  law.  See  Vendor  and 
Vendee,  12. 

Ex  turpi  causa  non  oritur  actio.  See  Re- 
straint of  Trade,  12. 

He  who  seeks  equity  must  do  equity.  See 
Mortgages,  33. 

Equity  requires  equality.  See  Mortgages, 
26. 

Law  looks  at  substance  and  does  not  re- 
quire vain  things.  See  Banks  and  Banking, 
12. 

Law  does  not  require  vain  thing,  applica- 
tion of  doctrine  of.  See  Estates  of  Deceased 
Persons,  60. 

Rule  de  minimis,  etc.,  applying  to  plead- 
ing.   See  Corporations,  68. 

That  is  certain  which  may  be  made  cer- 
tain.   See  Husband  and  Wife,  30. 

MAYHEM. 
See  Criminal  Law,  XI,  23. 

MAYOR. 

Signature  of  mayor  to  tax  levy  in  San 
Francisco.    See  San  Francisco,  HI. 

Resolution  authorizing  mayor  to  lease  wa- 
ter plant,  when  void.    See  Supervisors,  I. 

MEANS  OF  KNOWLEDGE. 
As  notice.    See  Notice. 

MECHANICS'  LIENS. 

I.  Contracts. 

1.  Whether    of    Construction  or  of 

Sale;  What  Contract  not  with- 
in Mechanics'  Lien  Law. 

2.  Contracts    for    Less    than    One 

Thousand  Dollars. 

3.  Recording  Contract. 

4.  Reference  to  Specifications. 

5.  Modification  of. 

II.  Original  Contractors. 

III.  Subcontractors. 

IV.  Priority. 

V.  Who  may  Claim;  for  what  Materials 
may  be  Filed. 

VI.  What  Property  Subject  to. 

VII.  Notice  and  Claim  of  Lien. 

1.  General  Rule  that  Statute  Must 

be  Complied  with. 

2.  Time  of  Filing;  Herein  of  Com- 

pletion    or    Abandonment     of 
Building;  Trivial  Imperfections. 

3.  Statement  of  Terms  of  Contract; 

Variance. 
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4.  Description  of  the  Work;  Extra 

Work. 

5.  Statement    of    Person  to  Whom 

Materials  Delivered. 

6.  Statement  of  Amount  Due;  Over- 

charge. 

7.  Where  Work    Done    on  Consoli- 

dated   Mining    Claims    or    on 
Work  Done  in  Divisions. 

8.  Amendment  of. 
YlII.  Enforcement  of. 

1.  Time  of  Bringing  Suit;  Pleading 

and  Evidence. 

2.  Consolidation   of   Actions;  Judg- 

ments; Deficiency;  Costs. 

3.  Findings;  Attorney's  Fee;  Inter- 

est; Sale  of  Property;  Appeal. 

4.  Rights    of   Creditors    not    Lien- 

holders. 
IX.    Remedy  where  Claim  to  Lien  Lost. 

X.  Procedure  on  Action  by  Assignee  of 
Contractor  where  Suits  to  Fore- 
close Liens  Pending. 

XI.  Retention  of  Price;  Payment;  Notice 
to  Withhold  Money. 

XII.  Bond  of  Contractor. 

Building  contracts.  See  Building  Con- 
tracts. 

I.  Contracts. 

1.  Whether  of  Construction  or  of  Sale;  What 

Contract  not    within    Mechanics'  Lien 
Law. 

1.  The  main  consideration  in  determining 
whether  the  contract  is  one  of  construction, 
or  of  sale  of  materials,  is  whether  the  labor 
bestowed  upon  placing  the  materials  in  the 
building  Is  trifling  in  comparison  with  the 
price  of  the  materials,  or  whether  the  mate- 
rials are  trifling  in  comparison  with  the 
labor.    (Bennett  v.  Davis,  113  Cal.  337.) 

2.  A  contract  to  furnish  a  new  plant  of 
machinery  for  iceworks,  to  be  placed  in  a 
building  and  upon  foundations  to  be  pro- 
vided therefor  by  the  owner,  is  not  within 
the  purview  of  the  mechanics'  lien  law,  and 
no  record  is  required  to  be  made  of  such  a 
contract  to  Insure  its  validity,  though  the 
contract  price  is  more  than  one  thousand 
dollars.    (Bryson  v.  McCone,  121  Cal.  153.) 

Contracts  for  less  than  one  thousand  dol- 
lars.   See  post,  I,  2. 

2.  Contracts  for  Less  than  One  Thousand 

Dollars. 

3.  Where  a  lessee,  for  the  purpose  of  con- 
structing certain  additions  to  the  premises 
leased,  purchased  materials  therefor  of  less 
value  than  one  thousand  dollars,  the  provi- 
sions of  the  code  relating  to  a  written  con- 
tract and  filing  the  same  for  record  have  no 
application.  (Santa  Monica  Luml>er  etc.  Co. 
v.  Hege,  119  Cal.  376.) 

4.  A  contract  for  less  than  one  thousand 
dollars  being  valid,  the  Hens  of  mechanics 
and  materialmen  cannot  be  claimed  for  a 
greater  amount  than  the  sum  due  and  un- 
paid to  the  contractor;  and  if  nothing  was 


due  the  contractor  at  the  time  of  his  aban- 
donment of  the  contract,  and  he  was  to  be 
paid  by  the  terms  of  the  contract  only  upon 
completion  of  the  building,  liens  cannot  be 
claimed  for  a  proportional  part  of  the  con- 
tract price  earned  at  the  date  of  abandon- 
ment by  the  contractor,  and  if  the  building 
is  completed  by  the  owner  of  the  building 
substantially  as  called  for  by  the  contract, 
the  amount  available  for  the  liens  of  those 
who  had  furnished  labor  or  materials  to  the 
contractor  would  be  only  the  excess  of  the 
contract  price  remaining  in  the  owner's 
hands  after  payment  of  the  cost  of  comple- 
tion.    (Denison  v.  Burrell,  110  Cal.  180.) 

3.  Recording  Contract. 

Contract  for  less  than  one  thousand  dol- 
lars need  not  be  recorded.    See  ante,  I,  2. 

No  record  required  of  contract  to  construct 
ice  plant  in  building.    See  ante,  2. 

Notice  of  lien  where  contract  oral,  and 
void  for  want  of  record.    See  post,  59. 

Rights  of  subcontractors  where  contract 
not  properly  recorded.    See  post,  III. 

Bond  Is  valid  although  contract  is  void  for 
want  of  recording.    See  post,  XII. 

Remedy  of  laborers  where  contract  not  re- 
corded.   See  post,  VIII,  4. 

Judgment  for  deficiency  where  contract 
void  because  not  recorded.    See  post,  69. 

5.  Where  a  building  contract  is  for  a  price 
exceeding  one  thousand  dollars,  and  requires 
the  building  to  be  constructed  in  conformity 
with  the  plans  and  specifications  prepared 
by  the  architects,  the  failure  to  file  the  plans 
and  specifications  for  record  render  the  con- 
tract void,  and.  in  such  case,  the  labor  done 
and  materials  furnished  are  deemed  to  have 
been  at  the  instance  of  the  owner,  and  a  lien 
may  be  had  for  the  value  thereof,  but  the 
owner  is  not  personally  liable  therefor, 
though  the  contract  be  void,  the  only  rem- 
edy against  him  being  for  the  foreclosure  of 
the  Hens,  while  the  contractor  is  personally 
liable  for  labor  done  and  materials  furnished 
at  his  instance,  and  personal  judgment  may 
be  entered  against  him  as  a  party  defendant 
in  actions  to  foreclose  the  liens.  (McMeno- 
my  v.  White,  115  Cal.  339.) 

6.  Where  the  original  contract  for  the  con- 
struction of  a  building  is  rendered  void  by 
failure  to  record  the  plans  and  specifica- 
tions, there  is  no  original  contractor  in  con- 
templation of  the  statute,  and  claimants  of 
liens  who  furnished  labor  and  materials  at 
his  instance  are  deemed  to  have  furnished 
them  at  the  instance  of  the  owner  of  the 
building;  and  when  the  assumed  contractor 
abandoned  work  under  the  contract,  and  the 
owner  finished  the  buildings,  such  claimants 
of  liens  are  not  required  to  file  their  claims 
within  thirty  days  after  cessation  of  labor 
by  the  contractor,  but  may  file  them  within 
thirty  days  after  completion  of  the  building. 
(Pierce  v.  Birkholm,  115  Cal.  657.) 

7.  Where  a  contract  to  erect  a  building 
for  a  price  greater  than  one  thousand  dollars 
was  not  filed  for  record,  the  omission  so  to 
file  it  deprives  the  contractor  of  any  lien 
for  his  labor  and  material;  and  where  he 
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was  only  employed  under  the  contract,  and 
furnished  all  labor  and  materials  thereun- 
der, he  has  no  right  of  recovery  against  the 
owner,  irrespective  of  his  right  to  a  lien, 
unless  he  has  completed  the  contract,  or  its 
completion  has  been  in  some  way  waived  or 
excused;  and  where  the  findings  show  that 
he  willfully  abandoned  the  contract,  and 
left  the  building  unfinished  and  incomplete 
in  many  respects,  and  there  is  no  finding 
that  the  building  was  ever  completed,  or 
that  the  owner  derived  any  benefit  from  the 
labor  or  materials  furnished  by  the  con- 
tractor, it  is  error  to  render  a  judgment  in 
his  favor  against  the  owner  of  the  building. 
(Marchant  v.  Hayes,  117  Cal.  669.) 

4.  Reference  to  Specifications. 

8.  A  written  contract  for  the  construction 
of  a  building,  which  falsely  refers  to  specifi- 
cations as  being  signed  by  the  parties  to  the 
contract  and  kept  in  the  office  of  the  archi- 
tect, no  specifications  having  been  in  fact 
signed  by  the  parties,  is  inchoate,  incom- 
plete, and  void,  and  cannot  form  the  basis  of 
a  recovery.  (Donnelly  v.  Adams,  115  Cal. 
129.) 

9.  The  reference  in  the  contract  to  signed 
specifications  cannot  be  aided  by  parol 
proof;  and  it  is  error  to  admit  in  evidence 
specifications  which  are  not  signed  by  the 
parties.    (Donnelly  v.  Adams,  115  Cal.  129.) 

10.  A  contract  which  is  void  through  false 
reference  to  specifications  is  void  as  to  all  of 
its  terms  and  conditions.  (Donnelly  v.  Ad- 
ams, 115  Cal.  129.) 

11.  Materialmen  are  not  estopped  from  en- 
forcing their  liens  under  the  claim  that  the 
incomplete  contract  was  void,  for  want  of 
signature  to  the  plans  and  specifications  re- 
ferred to  in  the  contract,  by  the  mere  fact 
that  they  contracted  to  furnish  lumber  and 
made  out  bills  with  express  reference  to  the 
unsigned  plans  and  specifications  attached 
to  the  contract,  It  not  appearing  that  the 
owner  was  thereby  misled  or  induced  to 
change  his  position,  or  that  knowledge  of 
the  invalidity  of  the  contract  was  suppressed 
by  them  while  dealing  with  the  contractor. 
(West  Coast  Lumber  Co.  v.  Knapp,  122  Cal. 
79.) 

5.  Modification  of. 

12.  Though  a  substantial  performance  of 
the  contract,  according  to  the  terms  and  con- 
ditions agreed  upon,  Is  a  condition  precedent 
to  the  builder's  right  to  enforce  a  mechanic's 
lien,  yet  the  written  contract  may  be  changed 
as  to  its  terms  by  an  executed  oral  agree- 
ment, and  where  the  contract  is  substan- 
tially completed  according  to  such  changed 
terms,  the  right  to  enforce  a  mechanic's  Hen 
is  not  lost  by  failure  to  complete  the  struc- 
ture strictly  according  to  the  terms  of  the 
written  contract.  (Anderson  v.  Johnston, 
120  Cal.  657.) 

II.  Original  Contractors. 

13.  Persons  who  contract  with  the  owner 
of  a  building  in  process  of  erection,  to  put 


in  a  wooden  mantel,  and  also  a  tiling  mantel, 
the  tiling  of  which  is  to  be  placed  in  the 
building  by  permanently  attaching  it  to  the 
brickwork  surrounding  the  mantelpiece,  the 
labor  of  putting  in  the  mantels  being  small 
as  compared  with  the  value  of  the  mantels, 
are  not  original  contractors,  within  the 
meaning  of  the  mechanics'  lien  law.  but  are 
materialmen.  (Bennett  v.  Davis,  113  Cal. 
337.) 

14.  A  contract  for  the  furnishing  of  an 
electrical  plant,  consisting  of  electrical  ap- 
paratus and  machinery  necessary  to  be  used 
in  the  construction  of  electric  light  works, 
by  the  terms  of  which  the  purchaser  of  the 
plant  is  to  erect  the  necessary  building  to 
receive  it,  and  to  build  a  powerhouse  for 
connecting  power  with  the  machinery,  and 
to  construct  the  pole  line  required  in  trans- 
mitting and  distributing  the  light,  and  the 
title  to  the  plant  is  reserved  until  fully  paid 
for,  does  not  constitute  the  furnisher  of  the 
plant  an  "original  contractor,"  within  the 
meaning  of  the  provisions  of  the  code  relat- 
ing to  the  liens  of  mechanics  and  others,  but 
the  relation  of  such  furnisher  is  that  of  a 
mere  materialman.  (John  A.  Roebling's 
Sons  Co.  v.  Humboldt  Electric  Light  etc. 
Co.,  112  Cal.  288.) 

15.  The  fact  that  the  contract  provides 
that  the  party  furnishing  the  plant  was  to 
put  in  the  foundation  upon  which  to  set  the 
dynamos,  and  furnish  the  skilled  labor  nec- 
essary for  that  purpose,  and  also  to  set  up 
and  connect  the  machinery,  and  install  the 
incandescent  lamps,  does  not  alter  the  na- 
ture of  the  contract,  as  being  one  for  the  fur- 
nishing of  materials,  or  change  it  into  a  con- 
tract for  construction.  (John  A.  Roebling's 
Sons  Co.  v.  Humboldt  Electric  Light  etc. 
Co.,  112  Cal.  288.) 

16.  Where  a  lessee  caused  improvements 
to  be  constructed  for  himself,  the  party  fur- 
nishing the  materials  was  not  an  original 
contractor,  and  must  file  a  notice  of  Hen 
within  thirty  days  after  the  completion  of 
the  building;  and  unless  the  building  was 
completed  before  the  notice  of  lien  was  filed, 
the  filing  was  premature,  and  conferred  no 
right  to  enforce  the  lien.  (Santa  Monica 
Lumber  etc.  Co.  v.  Hege,  119  Cal.  376.) 

Effect  of  failure  to  file  plans  and  specifica- 
tions.   See  ante,  I,  3. 

Abandonment  of  contract,  rights  on.  See 
ante,  6,  7. 

III.  Subcontractors. 

One  is  a  materialman  and  not  a  subcon- 
tractor when.    See  post,  23. 

17.  There  is  no  privity  of  contract  between 
subcontractors,  and  the  owner  of  the  build- 
ing, and  he  is  not  personally  liable  to  them; 
but,  where  the  contract  is  void  as  not  having 
been  properly  recorded,  they  are  entitled  to 
enforce  their  liens  against  his  property,  If 
valid,  and  the  owner  may  defend  the  suits 
for  the  foreclosure  of  their  claims  of  lien  at 
the  expense  of  the  contractor.  (Macomber 
v.  Bigelow,  123  Cal.  532.) 

18.  A  subcontract  in  favor  of  the  architect 
with  the  contractor,  which  was  attached  to 
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the  original  contract  for  the  erection  of  a 
building,  and  recorded  with  it,  must  be  pre- 
sumed to  have  been  made  with  the  knowl- 
edge of  the  owner  of  the  building;  and,  in 
the  absence  of  fraud  or  deception,  the  mere 
dual  position  occupied  by  the  architect  does 
not  ipso  facto  render  either  of  the  contracts 
void,  or  preclude  the  enforcement  of  liens 
in  favor  of  persons  performing  labor  and 
furnishing  materials  for  the  subcontractor. 
(Orlandi  v.  Gray,  125  Cal.  372.) 

Abandonment  of  contract,  rights  on.    See 
ante,  6. 

IV.  Priority. 

19.  A  mortgage  executed  by  the  owners  of 
the  several  mining  locations  prior  to  the 
commencement  of  work  upon  the  improve- 
ment of  the  consolidated  claims  as  one  mine 
by  the  mining  company,  but  not  recorded 
until  after  the  cessation  of  such  work,  is 
subordinate  to  the  liens  of  laborers  em- 
ployed thereupon  by  the  mining  company, 
having  no  notice  or  knowledge  thereof,  as 
is  also  a  judgment  lien  docketed  against 
such  owners  subsequently  to  such  work. 
(Hamilton  v.  Delhi  Min.  Co.,  118  Cal.  148.) 


V.  Who    may    Claim;  for    What    Materials 

may  be  Piled. 

20.  Persons  who  did  not  furnish  materials 
to  be  used  on  the  building,  nor  perform  any 
labor  thereon,  but  who  were  merely  engaged 
by  the  contractor  to  haul  slate  to  the  build- 
ing and  deliver  it  to  the  contractor  for  his 
use  upon  the  roof,  are  not  within  the  terms 
of  the  lien  law,  and  are  not  entitled  to  a  lien 
upon  the  building  for  such  labor.  (Wilson  v. 
Nugent,  125  Cal.  280.) 

21.  One  who  sells  materials  to  a  material- 
man can  claim  no  lien  therefor,  as  the  stat- 
ute makes  no  provision  for  such  a  lien. 
(John  A.  Roebling's  Sons  Co.  v.  Humboldt 
Electric  Light  etc.  Co.,  112  Cal.  288.) 

22.  In  order  to  sustain  a  judgment  in  favor 
of  the  validity  of  liens  of  materialmen,  the 
findings  must  show  that  the  materials  fur- 
nished by  the  lien  claimants  were  furnished 
to  be  used,  and  that  they  were  used  in  the 
construction  of  the  building  upon  which  the 
lien  is  claimed.  (Wilson  v.  Nugent,  125  Cal. 
280.) 

23.  One  who  has  a  contract  with  the  con- 
tractor to  furnish  all  the  mill  work  required 
for  the  erection  of  a  building,  consisting  of 
manufactured  material  to  be  delivered  at 
the  building,  is  a  materialman  only,  and  not 
a  subcontractor,  and  one  who  furnishes 
doors,  sashes,  blinds,  and  other  stock  mate- 
rial to  such  materialman  cannot  claim  a  lien 
upon  the  building  for  the  materials  so  fur- 
nished.   (Wilson  v.  Hind,  113  Cal.  357.) 

Extra  work,  claim  for.    See  post,  VII,  4. 

VI.  What  Property  Subject  to. 

Findings  show  improvements  were  on 
property  subject  to  lien,  when.    See  post,  72. 

24.  Under  a  lease  for  six  months  giving 
the  lessee    the  privilege   to  make   and  re- 


move certain  improvements,  but  providing 
contingently  that  if  the  improvements 
should  be  incorporated  with  existing  struc- 
tures, so  that  removal  would  leave  the  latter 
in  worse  condition  than  at  the  date  of  the 
contract,  they  were  to  become  the  property 
of  the  lessor,  the  lessor  had  sufficient  interest 
in  the  contemplated  improvements,  and 
sufficient  knowledge  of  the  intentions  of  the 
lessee  to  make  improvements,  to  put  him 
upon  inquiry  as  to  the  nature  of  the  improve- 
ments made,  and  to -charge  him  with  notice 
of  the  improvements,  and  to  make  the  land 
subject  to  the  liens  of  mechanics  and  mate- 
rialmen, where  the  lessor  posted  no  notice 
disclaiming  responsibility  for  the  improve- 
ments, as  provided  in  section  1185  of  the 
Code  of  Civil  Procedure.  (Evans  v.  Judson, 
120  Cal.  282.) 

25.  Where  improvements  to  the  building 
were  constructed  by  the  lessee  with  the  pre- 
vious knowledge  and  permission  of  the 
owner,  his  failure  to  give  the  notice  required 
by  section  1192  of  the  Code  of  Civil  Proce- 
dure rendered  his  interest  In  the  land  subject 
to  the  lien  of  one  furnishing  materials  for 
the  improvements;  and  it  is  immaterial 
whether  they  were  constructed  in  the  par- 
ticular form,  or  at  the  particular  place  which 
was  authorized  by  the  owner.  (Santa  Mon- 
ica Lumber  etc.  Co.  v.  Hege,  119  Cal.  376.) 

26.  Work  done  by  lessees  in  sinking  a 
shaft  under  a  lease  from  the  owners  of  a 
mine  whJch  by  its  terms  expressly  provides 
that  the  lessees  may  sink  shafts  and  run 
tunnels  in  working  and  developing  the  mine, 
and  that  the  lessors  were  to  receive  one- 
fourth  of  the  gross  output,  must  be  deemed 
done  with  the  knowledge  of  the  owners;  and 
in  the  absence  of  the  notice  by  the  owners 
provided  for  in  section  1152  of  the  Code  of 
Civil  Procedure  that  they  would  not  be  re- 
sponsible therefor,  liens  may  be  enforced 
against  them  by  the  laborers  employed  in 
the  work.    (Hines  v.  Miller,  122  Cal.  517.) 

27.  The  presumption  raised  by  section 
1183  of  the  Code  of  Civil  Procedure,  in  favor 
of  one  performing  labor  on  a  mining  claim, 
that  the  person  having  charge  of  the  mining 
was  the  agent  of  the  owner,  may  be  rebutted; 
and  one  doing  such  work,  with  knowledge 
that  the  person  having  charge  of  the  mining 
did  not  own  the  property,  and  was  not  work- 
ing the  mine  as  the  owner's  representative, 
is  not  entitled  to  a  lien  thereon  on  any  the- 
ory of  his  employer's  agency.  (Jurgenson  v. 
Diller,  114  Cal.  491.) 

28.  In  an  action  to  foreclose  the  lien  of  a 
laborer  upon  a  mining  claim,  when  the  proof 
showed  that  the  laborer  was  employed  by  a 
foreman  appointed  by  one  who  was  acting 
as  superintendent  of  the  mine,  which  was 
the  property  of  a  foreign  corporation,  al- 
though the  evidence  failed  to  show  direct 
authority  from  the  corporation  to  the  per- 
son acting  as  superintendent,  or  a  direct  rati- 
fication by  it  of  his  acts,  and  although  In 
general  an  agency  cannot  be  established  by 
the  declarations  and  acts  of  the  alleged 
agent,  yet,  under  the  provisions  of  section 
1183  of  the  Code  of  Civil  Procedure,  evi- 
dence of  the  open  and  continued   acts  and 
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declarations  of  any  person  having  charge  of 
the  property  upon  which  the  labor  was 
done,  is  competent  prima  facie  to  warrant 
his  being  held  to  be  the  agent  of  the  owner 
for  the  purpose  of  enforcing  a  lien  upon  the 
property,  though  the  owner  might  overthrow 
this  by  proof  of  his  want  of  knowledge  and 
nonemployment  of  the  alleged  agent,  coupled 
with  a  showing  that  he  had  exercised  ordi- 
nary care  in  the  premises;  but,  in  the  ab- 
sence of  such  counter-proof,  the  prima  facie 
evidence  is  sufficient  to. support  a  finding  of 
agency.  (Donohoe  v.  Trinity  etc.  Min.  Co., 
113  Cal.  119.) 

29.  In  case  of  employment  of  laborers 
claiming  mechanics'  liens  upon  a  mining 
claim,  by  one  who  was  in  charge  of  and  su- 
perintending the  work  as  the  agent  of  the 
owners  in  the  working  of  the  claim,  the 
rule  of  notice  to  or  knowledge  by  the  own- 
ers of  the  performance  of  labor  in  improve- 
ments made  by  persons  other  than  the  own- 
ers, provided  for  by  section  1192  of  the 
Code  of  Civil  Procedure,  has  no  application. 
(Hines  v.  Miller,  122  Cal.  517.) 

30.  Persons  employed  in  sinking  a  shaft 
on  a  quartz  mining  claim  are  each  entitled 
to  a  lien  upon  the  mining  claim  for  the  labor 
so  performed.  (Hines  v.  Miller,  122  Cal. 
517.) 

31.  Work  consisting  of  "drifting  In  a  tun- 
nel" is  not  the  construction,  alteration,  or 
repair  of  any  building,  or  improvement  on  or 
in  a  mine,  within  the  meaning  of  section 
1192  of  the  Code  of  Civil  Procedure;  and  a 
laborer  doing  such  work,  at  the  instance  of 
a  person  not  the  owner,  is  not  entitled  to  a 
Hen  therefor,  upon  the  owner's  failure  to 
post  a  notice  of  nonliability,  provided  for  by 
that  section.  (Jurgenson  v.  Diller,  114  Cal. 
491.) 

32.  Where  the  owners  of  the  several  loca- 
tions made  several  contracts  with  one  per- 
son to  sell  to  him  their  respective  claims, 
with  the  right  In  him  or  his  assigns  to  work 
each  claim  during  the  existence  of  the  con- 
tract therefor,  and  such  person  organized  a 
mining  company,  to  which  all  of  the  several 
contracts  were  assigned,  and  the  consoli- 
dated claims  were  worked  by  it  as  one  mine, 
to  the  knowledge  of  the  owners  of  the  sev- 
eral locations,  and  with  the  purpose  and  ef- 
fect of  enhancing  the  value  both  of  the 
property  as  an  entirety,  and  of  each  of  the 
several  locations  embraced  therein,  the  ab- 
sence of  express  authorization  for  such  con- 
solidation in  the  several  contracts  is  imma- 
terial, and  such  owners  are  to  be  deemed  to 
have  authorized  the  improvement  for  that 
purpose,  within  the  provisions  of  section 
1192  of  the  Code  of  Civil  Procedure,  In  the 
absence  of  the  posting  of  the  notice  re- 
quired by  that  section,  that  they  would  not 
be  responsible  for  such  work;  and  they  are 
estopped,  as  against  lien  claimants,  from  ob- 
jecting to  want  of  authority  for  the  consoli- 
dation. (Hamilton  v.  Delhi  Min.  Co.,  118 
Cal.  148.) 

33.  Where  the  mining  company  held .  a 
lease  of  certain  mining  machinery  and  im- 
plements belonging  to  another  company,  at 
a  fixed  rental,  with  option  to  purchase,  with 


a  provision  that  title  should  remain  in  the 
lessor  until  the  purchase  money  was  paid, 
such  portion  of  the  machinery  and  imple- 
ments as  were  not  used  in  the  working  or 
developing  of  the  mine,  nor  In  any  manner 
affixed  thereto,  are  not  part  of  the  realty, 
nor  subject  to  the  liens  of  laborers  upon  the 
mine.  (Hamilton  v.  Delhi  Min.  Co.,  118  Cal. 
148.) 

VII.  Notice  and  Claim  of  Lien. 

1.  General  Rule  that  Statute  Must  be  Com- 

plied with. 

34.  The  right  to  enforce  a  mechanic's  lien 
depends  upon  a  compliance  with  the  stat- 
ute; and  not  only  must  the  notice  of  lien  con- 
tain the  statements  required  by  section 
1187  of  the  Code  of  Civil  Procedure,  but  the 
statements  thus  made  must  be  in  accordance 
with  the  facts,  and  if  they  are  not  correctly 
stated  the  right  to  a  lien  is  lost  (Santa 
Monica  Lumber  etc.  Co.  v.  Hege,  119  CaL 
376.) 

2.  Time  of  Filing;  Herein  of  Completion  or 

Abandonment  of  Building;  Trivial  Im- 
perfections. 

Filing  is  premature  where  building  not 
completed.    See  ante,  7. 

Completion  of  contract,  necessity  of  and 
effect  of  oral  change  of  terms.  See  ante, 
I,  5. 

35.  A  claim  of  a  mechanic's  lien  for  work 
done  on  a  street,  under  a  contract  provid- 
ing that  the  work  should  be  done  "tfc  the 
satisfaction  of  the  superintendent  of  public 
streets,"  must  be  filed  within  sixty  days  af- 
ter the  completion  of  work.  A  subsequent 
filing,  although  within  sixty  days  after  the 
superintendent  had  given  a  certificate  that 
the  work  was  done  to  his  satisfaction,  is 
ineffectual.    (Beatty  v.  Mills,  113  Cal.  312.) 

36.  A  provision  in  a  building  contract 
which  is  framed  in  compliance  with  section 
1184  of  the  Code  of  Civil  Procedure,  that 
the  last  payment  of  twenty-five  per  cent  of 
a  contract  price  should  become  due  thirty- 
five  days  after  the  completion  and  ac- 
ceptance of  the  building,  "provided  said 
building  and  premises  were  free  and  clear 
from  all  liens  and  encumbrances  arising 
from  or  created  or  placed  thereon  by  said 
contractor,"  does  not  preclude  the  filing  of 
a  lien  by  the  contractor  before  the  expira- 
tion of  the  thirty-five  days,  under  section 
1187  of  that  code.  (Knowles  v.  Baldwin, 
125  Cal.  224.) 

37.  The  giving  of  credit  for  a  longer  period 
does  not  affect  the  time  within  which  the 
notice  of  lien  must  be  filed;  but  under  sec- 
tion 1190  of  the  Code  of  Civil  Procedure, 
if  credit  is  given  by  the  terms  of  the  con- 
tract, suit  may  be  brought  upon  the  lien 
within  ninety  days  after  the  expiration  of 
the  credit  (Knowles  v.  Baldwin,  125  Cal. 
224.) 

oo.  Cessation  from  labor  for  the  period  of 
thirty  days  upon  an  unfinished  building, 
which  the  owner  has  not  abandoned  his  in- 
tention to  complete,  fixes  the  date  when  and 


MECHANICS'  LIENS,  VII,  3. 


463 


after  which  It  Is  deemed  complete,  for  the 
purpose  of  claiming  Hens  thereon,  and  claims 
of  Hen  filed  before  the  expiration  of  such 
period  of  thirty  days  are  premature,  and 
cannot  be  enforced.  (Marchant  v.  Hayes, 
120  CaL  137.) 

39.  The  occupation  of  the  building  by  the 
owner  Is  conclusive  evidence  of  Its  comple- 
tion, within  the  meaning  of  section  1187  of 
the  Civil  Code,  only  when  It  is  open,  entire, 
and  exclusive,  and  inconsistent  with  a  con- 
tinuance by  the  contractor  in  the  comple- 
tion of  his  contract,  and  such  as  to  give 
notice  that  the  building  Is  accepted  in  sat- 
isfaction of  the  contract.  If  the  contractor 
continues  the  work  of  construction,  or  labor 
Is  done  and  materials  are  furnished,  pur- 
suant to  the  contract,  after  the  occupation 
by  the  owner,  such  occupation  is  not  con- 
clusive evidence  of  completion,  and  does  not 
start  the  statute  In  motion  as  to  the  time 
when  liens  should  be  filed.  (Orlandi  v. 
Gray,  125  Cal.  372.) 

40.  In  the  absence  of  any  plans  of  the 
building,  or  means  of  test  by  which  it  could 
be  determined  when  the  building  was  com- 
pleted, its  completion  must  be  determined 
by  the  court  from  all  the  circumstances 
of  the  case  shown  by  the  evidence;  and 
where  it  appeared  that  no  sidewalk  was 
ever  constructed,  that  the  building  was 
never  painted,  and  that  no  eave-troughs  or 
water-closets  were  ever  constructed,  it  is  to 
be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  original  plans  of  the 
building  did  net  include  any  of  these  mat- 
ters and  the  court  might  properly  so  find; 
and  the  failure  to  make  the  ridge  of  the 
roof  tight,  and  to  putty  the  glass  on  the  out- 
side, is  merely  a  defective  performance  of 
the  work  rather  than  a  failure  of  comple- 
tion, and  was  properly  disregarded  as  a 
"trivial  imperfection."  (Santa  Monica  Lum- 
ber etc.  Co.  v.  Hege,  119  Cal.  376.) 

41.  Where  a  mechanic,  engaged  by  the 
day  to  erect  a  building,  under  the  control 
of  the  owner,  is  discharged  by  him  when  the 
work  was  on  the  verge  of  full  and  actual 
completion,  the  owner  undertaking  to  finish 
It,  such  discharge  is  equivalent  to  an  ac- 
ceptance of  the  work  as  a  completed  con- 
tract for  the  erection  of  the  building,  and  the 
notice  of  lien  may  be  properly  filed  at  any 
time  within  thirty  days  thereafter.  (Ward 
v.  Crane,  118  Cal.  676.) 

42.  A  finding  that  the  building  was  com- 
pleted at  a  particular  date,  which  was  prior 
to  the  notice  of  lien,  is  not  material  so  far 
as  the  date  Is  concerned;  and  though  there 
may  be  no  evidence  as  to  the  date  of  com- 
pletion, It  is  sufficient  that  there  Is  evidence 
tending  to  show  that  the  building  was  com- 
pleted before  the  notice  of  lien  was  filed, 
and  the  finding  cannot  be  disturbed  on  ac- 
count of  conflicting  evidence  upon  that  is- 
sue. (Santa  Monica  Lumber  etc.  Co.  v. 
Hege,  119  Cal.  376.) 

43.  "Trivial  imperfections,"  which,  under 
section  1187  of  the  Code  of  Civil  Procedure, 
are  not  to  be  deemed  such  a  lack  of  com- 
pletion of  a  building  as  to  prevent  the  filing 
of  any  lien  thereupon,  refer  to  imperfect  or 
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defective  performance  of  the  work  upon  a 
building  which  is  claimed  to  be  completed, 
and  relate  to  the  question  whether  or  not 
there  has  been  an  actual  completion  of  the 
building.  They  do  not  apply  to  a  case  in 
which  the  building  is  uncompleted,  and 
workmen  are  engaged  in  constructing 
substantial  portions  thereof.  (Bianchl  v. 
Hughes,  124  Cal.  24.) 

44.  What  constitutes  a  "trivial  imperfec- 
tion" is  a  question  of  fact,  the  decision  of 
which  by  the  trial  court  cannot  be  disre- 
garded, unless  the  party  complaining  makes 
it  clearly  appear  to  be  without  any  evidence 
in  its  support.  (Blanch!  v.  Hughes,  124  Cal. 
24.) 

45.  A  finding  that  the  building  was  not 
completed  when  the  claim  of  Hen  was  filed 
carries  with  it  the  additional  finding  that 
In  the  opinion  of  the  court  the  uncom- 
pleted portions  of  the  building  were  not 
trivial  Imperfections.  (Blanch!  v.  Hughes, 
124  Cal.  24.) 

46.  The  question  whether  an  omitted  por- 
tion of  a  building  is  a  "trivial  imperfection" 
is  not  to  be  determined  by  its  relative  cost 
to  that  of  the  entire  building;  but  if  the 
omissions  are  so  substantial  that  the  con- 
tractor would  not  have  a  right  of  recovery 
upon  his  contract  until  they  are  supplied, 
the  building  is  not  completed,  so  that  a 
claim  of  Hen  filed  thereon  can  be  enforced. 
(Bianchl  v.  Hughes,  124  Cal.  24.) 

47.  The  construction  of  marble  steps,  by 
which  the  basement  of  the  building  was  to 
be  reached,  is  a  substantial  portion  of  the 
building,  and  the  absence  of  the  steps  is 
not  a  trivial  imperfection,  though  the  cost 
of  construction  thereof  was  small  in  com- 
parison with  the  cost  of  the  entire  building; 
and  a  notice  of  lien  filed  by  a  materialman 
upon  the  building  In  advance  of  the  con- 
struction of  such  steps  is  premature,  and 
cannot  be  enforced.  (Bianchl  v.  Hughes, 
124  Cal.  24.) 

48.  The  question  whether  the  materials 
furnished,  or  any  portion  thereof,  were  or 
were  not  so  affixed  to  the  building  as  to  be- 
come part  of  it,  is  a  question  of  fact  to  be 
determined  by  the  trial  court  upon  the  evi- 
dence.   (Bianchl  v.  Hughes,  124  Cal.  24.) 

Abandonment  of  work,  rights  on.  See 
ante,  6,  7. 

3.  Statement  of  Terms  of  Contract;  Vari- 
ance. 

49.  The  provisions  of  section  1187  of  the 
Code  of  Civil  Procedure,  that  the  notice  of 
lien  shall  contain  a  statement  of  the  "terms, 
time  given,  and  conditions  of  the  contract," 
is  not  to  be  construed  as  requiring  a  state- 
ment of  ail  the  details  of  the  contract,  oat 
is  to  have  a  reasonable  construction  in  view 
of  the  purpose  for  which  it  is  required;  and 
the  statute,  being  remedial,  is  to  receive  a 
liberal  construction,  for  the  purpose  of 
carrying  Its  object  Into  effect,  and  the  notices 
required  to  be  given  thereunder  have  regard 
to  substance  rather  than  to  form.  (McGlnty 
v.  Morgan,  122  Cal.  103.) 
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50.  A  statement  in  a  materialman's  re- 
corded claim  of  lien,  that  the  materials  were 
to  be  delivered  in  such  quantities  as  might 
be  directed  during  the  progress  of  the  con- 
struction of  the  building,  and  that  he  was 
to  be  paid  therefor  on  demand  of  payment 
as  to  each  delivery  of  any  quantity  on  said 
property  by  him,  the  reasonable  market 
Value  thereof,  sufficiently  states  the  terms, 
time  given,  and  conditions  of  the  contract. 
(Snell  v.  Payne,  115  Cal.  218.) 

51.  A  notice  of  lien  filed  by  a  contractor 
with  whom  the  owner  of  a  lot  contracted 
directly  for  the  erection  of  a  house  thereon, 
the  terms  of  the  contract  being  fully  known 
to  the  owner,  is  not  rendered  Invalid  by 
omitting  to  state  that  the  contract  price  was 
to  be  paid  in  installments  as  the  work  pro- 
gressed, if  no  incorrect  statement  of  the 
terms  of  the  contract  was  made,  and  no 
time  was  given,  or  condition  existed,  other 
than  that  stated  in  the  notice,  and  it  stated 
the  correct  amount  of  the  contract  price, 
and  the  amount  paid  thereon,  which  ex- 
ceeded the  amount  of  the  Installments. 
Such  notice  substantially  complied  with  sec- 
tion 1187  of  the  Code  of  Civil  Procedure, 
and  entitled  the  contractor  to  enforce  the 
lien  for  the  unpaid  part  of  the  purchase 
price.    (McGinty  v.  Morgan,  122  Cal.  103.) 

52.  The  effect  of  a  variance  between  the 
pleading  and  proof  is  not  governed  by  the 
same  rules  as  in  the  case  of  a  variance  be- 
tween the  notice  of  lien  and  the  proof.  A 
variance  between  the  pleading  and  proof  is 
not  material  unless  the  adverse  party  has 
been  misled  thereby  to  his  prejudice,  while 
a  variance  between  the  notice  of  lien  and  the 
proof,  showing  that  the  statement  of  the 
contract  set  forth  in  the  notice  was  untrue, 
is  fatal  to  the  lien.  (Santa  Monica  Lum- 
ber etc.  Co.  v.  Hege,  119  Cal.  376.) 

53.  Where  the  notice  of  lien  states  that 
the  contract  was  that  the  claimant  of  the 
lien  was  to  be  paid  what  the  materials  were 
reasonably  worth,  and  that  the  subcon- 
tractor was  to  deliver  to  the  claimant,  upon 
acceptance  of  the  building,  an  order  for  the 
amount  due,  to  be  accepted  by  the  original 
contractor  and  the  owner  of  the  building, 
and  the  evidence  was  that  the  person  named 
as  subcontractor  bought  the  materials  at 
a  fixed  price,  without  any  agreement  as  to 
an  order,  or  as  to  payment  from  the  con- 
tract price,  there  is  a  material  variance  as 
to  the  contract.  (Wilson  v.  Hind,  113  Cal. 
357.) 

54.  Although  proof  that  the  contract  was 
for  the  "regular  market  price"  is  not  a  sub- 
stantial variance  from  an  allegation  that 
the  contract  was  for  what  the  materials 
were  reasonably  worth;  yet  where  the  notice 
incorrectly  stated  the  amount  of  the  balance 
due  as  the  amount  of  the  contract  price  of 
the  lumber,  and  that  no  part  thereof  had 
been  paid,  proof  that  the  contract  was  for  a 
considerably  larger  price  and  that  payments 
had  beep  made  thereon,  shows  a  fatal 
variance  in  the  terms  of  the  contract  from 
that  stated  in  the  notice,  and  renders  the 
notice  of  lien  defective  and  void.    (Santa 


Monica  Lumber  etc.  Co.  v.  Hege,  119  Cal. 
376.) 

55.  Notice  of  claims  of  lien  by  material- 
men which  untruly  state  the  terms  and  con- 
ditions of  the  contract  as  being  "that  claim- 
ant was  to  receive  the  reasonable  market 
value  of  the  materials  so  furnished,"  where- 
as in  fact  the  materials  were  furnished  in 
each  case  to  the  contractor  at  a  fixed  price, 
are  invalid  on  account  of  the  variance,  and 
create  no  lien  upon  the  premises.  (Wilson 
v.  Nugent,  125  Cal.  280.) 

Order  granting  new  trial  for  insufficiency 
of  notice  of  lien,  when  reversed.  See  New 
Trial,  77. 

4.  Description  of  the  Work;  Extra  Work. 

56.  Where  the  work  for  which  a  claim  of 
lien  was  filed  consisted  of  the  almost  en- 
tire demolition  of  an  old  house,  and  the 
building  of  a  substantially  new  structure 
in  its  place,  It  is  sufficient  to  describe  the 
work  In  the  claim  as  the  "erection"  of  a 
house,  although  a  small  part  of  the  old 
building  was  embodied  in  the  new.  (Ward 
v.  Crane,  118  Cal.  676.) 

57.  A  statement  in  the  notice  of  lien  that 
extra  work  was  performed  for  an  agreed 
price  is  supported  by  an  allegation  of  that 
fact  in  the  complaint,  and  its  admission  by 
failure  of  the  answer  to  deny  it.  (McGinty 
v.  Morgan,  122  Cal.  103.) 

58.  A  claim  for  extra  work  cannot  be 
enforced  as  a  lien,  unless  there  are 
special-  allegations  in  the  complaint  and  cor- 
responding proof  as  to  what  constitutes  the 
extra  work.  A  mere  general  averment  and 
proof  of  the  amount  or  value  of  extra  work 
is  insufficient.  (Sweeney  v.  Meyer,  124  Cal. 
512.) 

5.  Statement  of  Person  to  Whom  Materials 

Delivered. 

59.  The  fact  that  the  contract  for  the  con- 
struction of  the  building  for  a  price  of  more 
than  one  thousand  dollars  was  verbal,  amd 
was  void  for  want  of  record,  does  not  re- 
lieve the  claimant  from  the  necessity  of  stat- 
ing the  name  of  the  person  to  whom  the 
material  was  furnished.  (Madera  Flume  etc. 
Co.  v.  Kendall,  120  Cal.  182.) 

60.  A  notice  of  a  claim  of  lien  for  mate- 
rials furnished,  which  states  the  name  of 
the  contractor  and  of  the  owner  of  the 
building,  but  does  not  state  to  what  person 
the  materials  were  furnished,  is  Insufficient 
and  fatal  to  the  Hen,  and  cannot  be  aided 
by  a  statement  in  the  complaint  for  fore- 
closure of  the  name  of  the  person  to  whom 
the  materials  were  furnished.  (Madera 
Flume  etc.  Co.  v.  Kendall,  120  Cal.  182.) 

6.  Statement  of  Amount  Due;  Overcharge. 

61.  Where  an  overstatement  of  the  amount 
due  on  a  claim  of  Hen  for  materials  fur- 
nished for  the  erection  of  buildings  is  upon 
its  face  a  mere  clerical  error,  it  will  not  In- 
validate the  lien,  and  at  most  can  *nly  post- 
pone it  to  other  liens.  (Snell  v.  Payne,  115 
Cal.  218.) 
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62.  Where  material  Is  usually  delivered  in 
packages,  It  is  proper  to  charge  for  It  as 
packed,  although  the  small  material  con- 
stituting the  package  does  not  literally  go 
into  the  construction  of  the  building;  but 
where  there  is  a  slight  overcharge,  a  re- 
corded claim  of  lien,  good  In  other  respects, 
cannot  be  rejected  on  that  ground,  unless 
it  be  so  willfully  false  as  to  amount  to  a 
fraud.    (Snell  v.  Payne,  115  Cal.  218.) 

Notice  Incorrectly  stating  amount  of  bal- 
ance due.    See  ante,  54. 

7.  Where  Work  Done  on  Consolidated  Min- 
ing Claims  or  on  Work  Done  in  Divisions. 

Lien  where  work  performed  on  consoli- 
dated claims.    See  ante,  32. 

63.  Mining  claims  severally  located  on  the 
same  ledge  and  consolidated  in  one  mining 
company,  and  worked  by  it  as  one  mine,  may, 
for  the  purposes  of  the  mechanic's  lien  law, 
be  regarded  and  treated  as  a  single  claim, 
and  declared  on  as  such;  and  claims  of  Hen 
may  be  filed  upon  the  property  as  a  whole, 
without  specifying  the  particular  claim  or 
location  upon  which  work  was  done,  or  the 
amount  due  for  labor  on  each  claim,  al- 
though the  lien  claimant  worked  on  more 
than  one  location.  (Hamilton  v.  Delhi  Min. 
Co.,  118  Cal.  148.) 

64.  Where  an  irrigation  company,  owning 
a  reservoir  and  pipe  line,  entered  upon  the 
construction  of  a  lengthy  canal,  consisting 
of  four  divisions,  to  be  constructed  under 
separate  contracts  for  each  division,  the 
plan  of  which  did  not  include  the  pipe  line 
as  any  part  of  the  canal,  but  was  to  follow 
Its  route,  and,  after  two  divisions  of  the 
canal  were  completed,  under  separate  con- 
tracts for  the  construction  of  each,  they 
were  temporarily  connected  with  the  pipe 
line  for  immediate  use,  whereupon  work 
ceased  upon  the  other  proposed  divisions, 
and  the  property  passed  into  the  hands  of 
receivers,  claimants  of  liens  for  materials 
furnished  for  the  construction  of  the  two 
completed  divisions,  may  file  liens  there- 
upon, without  Including  any  other  incom- 
plete divisions  of  the  proposed  canal,  or  the 
pipe  line,  as  being  a  necessary  part  of  the 
structure  for  which  the  materials  were  fur- 
nished. (Pacific  Rolling  Mill  Co.  v.  Bear 
Valley  Irr.  Co.,  120  Cal.  94.) 

8.  Amendment  of. 

65.  The  notice  of  Hen  which  is  filed  for 
record  must  be  complete  in  itself  at  that 
time,  in  order  to  authorize  an  enforcement 
of  the  lien,  and  is  not  capable  of  being 
amended  or  reformed.  (Madera  Flume  etc. 
Co.  v.  Kendall,  120  Cal.  182.) 

VIII.  Enforcement  of. 

1.  Time  of  Bringing  Suit;  Pleading  and  Evi- 
dence. 

Time  within  which  suit  may  be  brought, 
where  credit  given.    See  ante,  37. 


66.  Where  the  complaint  of  a  material- 
man alleged  that  the  buildings  contracted 
for  were  in  an  unfinished  condition,  but  that 
work  ceased  thereon  "on  or  about  the  first 
day  of  April,  1894,  and  has  not  been  re- 
sumed," and  that  plaintiff's  claim  of  lien 
was  filed  for  record  on  May  8,  1894,  though 
such  complaint  is  subject  to  a  demurrer  for 
uncertainty  as  to  the  time  of  cessation  of  the 
work,  yet,  in  the  absence  of  a  special  de- 
murrer, objection  on  that  ground  is  waived, 
and  it  may  be  proved  and  found  that  the 
work  ceased  on  the  first  day  of  April,  1894, 
and  the  complaint  and  finding  show  with 
certainty  a  completion  of  the  work  thirty 
days  after  that  date,  and  that  the  claim  of 
lien  was  filed  in  time  after  such  completion. 
(San  Joaquin  Lumber  Co.  v.  Welton,  115 
Cal.  1.) 

67.  Where  the  complaint  for  the  foreclos- 
ure of  the  lien  of  the  contractor  was  de- 
murred to  generally,  the  demurrer  should  be 
overruled  if  the  complaint  entitles  the  plain- 
tiff to  any  relief.  (Knowles  v.  Baldwin,  125 
Cal.  224.) 

68.  In  an  action  to  foreclose  a  lien  for 
materials  furnished  and  used  in  the  con- 
struction, alteration,  and  repair  of  a  dwell- 
ing-house, a  receipt  given  by  the  material- 
men expressly  stating  receipt  of  "payment 
by  note,"  is  prima  facie,  though  not  con- 
clusive, evidence  of  the  facts  recited,  but  is 
sufficient  as  evidence  to  sustain  a  finding 
that  the  note  was  received  as  payment,  and 
operated  to  discharge  the  debt  for  which  the 
lien  was  claimed.  (Jenne  v.  Burger,  120  Cal. 
444.) 

Variance  between  notice  of  lien  and  proof. 
See  ante,  VII,  3. 

2.  Consolidation    of    Actions;    Judgments; 

Deficiency;  Costs. 

69.  A  lien  claimant  Is  not  entitled  to  a 
judgment  for  a  deficiency  against  the  owner 
of  the  property,  even  if  the  contract  was 
void  for  want  of  record,  but  the  only  relief 
to  which  he  is  entitled  against  the  owner 
in  such  case  is  to  a  lien  for  the  value  of 
the  labor  done  or  material  furnished.  (Ma- 
dera Flume  etc.  Co.  v.  Kendall,  120  Cal.  182.) 

70.  Where  several  actions  to  foreclose 
mechanics'  liens  are  consolidated,  and  a  non- 
suit is  granted  In  favor  of  the  owners  as 
to  one  of  the  plaintiffs  for  the  insufficiency 
of  his  claim  of  lien,  they  are  entitled  to 
judgment  against  him  for  costs,  and  he  Is 
not  entitled  to  judgment  against  them  for 
the  unpaid  amount  of  the  purchase  price; 
but  such  plaintiff  still  remains  a  party  to 
the  action  as  against  the  other  lien  claim- 
ants and  the  contractor,  and  when  the  con- 
tractor has  made  default,  is  entitled  to  judg- 
ment against  him  by  default.  (Kennedy  etc. 
Co.  v.  Dusenbery,  116  Cal.  124.) 

Attorneys'  fees.    See  post,  VIII,  3. 

3.  Findings;  Attorney's  Fee;  Interest;  Sale 

of  Property;  Appeal. 

Findings  show  with  certainty  a  comple- 
tion of  the  work,  when.    See  ante,  66. 
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71.  In  an  action  to  foreclose  a  mechanic's 
lien,  a  finding,  following  the  allegation  of 
the  complaint,  on  which  no  issue  was  raised 
by  the  answer,  that  all  the  lot  on  which  the 
building  was  erected  .was  necessary  to  the 
"convenient  use  and  enjoyment"  thereof, 
will  be  construed  to  mean  "convenient  use 
and  occupation/'  and,  in  the  absence  of  evi- 
dence as  to  the  size  of  the  lot,  it  will  be 
presumed,  in  support  of  the  Judgment,  that 
the  whole  of  it  is  necessary  for  the  con- 
venient use  and  occupation  of  the  dwelling. 
(Ward  v.  Crane,  118  Cal.  676.) 

72.  Where  the  findings  show  that  the  ad- 
ditions, alterations,  and  repairs  in  question 
were  made  to  and  upon  buildings  and  other 
structures  situated  upon  the  leased  premises, 
they  sufficiently  show  that  the  Improvements 
were  upon  property  declared  subject  to  lien 
therefor  by  the  statute;  and  they  are  not 
defective  in  failing  to  show  whether  the  im- 
provements made  were  of  such  a  character 
that  they  must  remain  on  the  premises  un- 
der the  clause  of  the  lease  referring  to  the 
same.    (Evans  v.  Judson,  120  Cal.  282.) 

73.  Where  a  mining  company  made  de- 
fault in  an  action  to  foreclose  a  lien  of  a 
laborer  upon  the  mine,  and  the  appeal  from 
the  judgment  in  favor  of  the  plaintiff  is 
prosecuted  by  a  subsequent  lienholder, 
whose  claim  is  also  founded  upon  the  suf- 
ficiency of  proof  of  the  identical  agency  of 
the  managing  agent  of  the  mine,  which 
against  the  plaintiff  it  is  disputing  and  seek- 
ing to  overthrow,  yet  without  producing 
counter-proof  to  plaintiff's  evidence  of  the 
conduct  and  declarations  of  the  managing 
agent,  the  findings  of  the  court  in  favor  of 
such  agency  cannot  be  set  aside  upon  such 
appeal.  (Donohoe  v.  Trinity  Con.  etc.  Mln. 
Co.,  113  Cal.  119.) 

General  creditors  on  appeal  cannot  assail 
findings  in  favor  of  validity  of  liens  claimed 
by  others.    See  post,  79. 

74.  Upon  the  affirmance  of  a  judgment  for 
the  plaintiff  upon  appeal  of  the  defendant 
in  an  action  to  foreclose  mechanics'  liens, 
the  supreme  court  will  not  direct  an  allow- 
ance of  an  attorney's  fee  for  defending  the 
appeal;  but  that  matter  rests  exclusively 
with  the  trial  court.  (Evans  v.  Judson,  120 
Cal.  282;  San  Joaquin  Lumber  Co.  v.  Welton, 
115  Cal.  1.) 

75.  The  discretion  of  the  trial  judge  In  fix- 
ing the  amount  of  attorney's  fees  and  ap- 
portioning the  amount  between  the  respec- 
tive claimants  of  liens  will  not  be  disturbed 
upon  appeal  where  there  is  no  such  abuse 
of  discretion  as  to  warrant  interference 
therewith.    (Sweeney  v.  Meyer,  124  Cal.  512.) 

76.  The  contractor,  in  an  action  to  enforce 
his  lien,  is  entitled  to  interest  on  the  respec- 
tive payments  to  be  made  under  the  con- 
tract, from  the  dates  when  they  became 
due;  and  a  decree  directing  interest  only  as 
of  the  date  of  the  commencement  of  the 
trial  is  to  the  prejudice  of  the  plaintiff,  and 
not  of  the  defendant.  (Knowles  v.  Baldwin, 
125  Cal.  224.) 

77.  Upon  the  foreclosure  of  Hens  upon 
the  land  of  the  lessor,  it  is  not  required 
first  to  sell  the  leasehold  interest  before  sell- 


ing the  land,  where  the  term  has  expired, 
and  there  is  nothing  In  the  record  to  show 
that  the  lease  was  renewed.  (Evans  v.  Jud- 
son, 120  Cal.  282.) 


4.  Rights  of  Creditors  not  Llenholders. 

78.  In  an  action  for  the  foreclosure  of  the 
liens  of  mechanics  and  materialmen,  credi- 
tors who  are  found  not  to  be  llenholders  can 
neither  have  any  recourse  against  the  owner's 
property,  nor  any  personal  judgment  against 
him,  nor  can  such  persons  be  deemed  in- 
cluded In  an  offer  of  the  owner  to  pay  the 
amount  due  the  contractor  to  the  persons 
claiming  to  be  llenholders,  in  proportion  to 
their  respective  claims,  whenever  the  re- 
spective amount  due  to  each  lienholder  is 
determined.  (Kennedy-Shaw  Lumber  Co.  v. 
Priet,  115  Cal.  98.) 

79.  General  creditors  of  the  contractor, 
who  have  themselves  no  Hens  upon  the 
building  and  premises,  are  not  concerned 
with  the  correctness  or  incorrectness  of  the 
finding  of  the  court  as  to  the  liens  of  other 
claimants;  and,  upon  appeal  from  a  money 
judgment  rendered  in  their  favor  against  the 
contractor,  they  cannot  assail  findings  in 
favor  of  the  validity  of  liens  claimed  by 
others.  (Kennedy-Shaw  Lumber  Co.  v. 
Priet,  113  Cal.  291.) 

80.  Creditors  of  the  contractor,  who  have 
no  lien  upon  the  building  and  premises,  are 
entitled  only  to  a  money  judgment  against 
the  contractor,  and  are  not  entitled  to  a 
judgment  providing  that  the  remainder  of 
the  fund  due  from  the  owner  to  the  con- 
tractor, after  the  payment  of  liens,  shall 
be  distributed  between  them;  but  error  in 
such  judgment,  being  favorable  to  them,  can- 
not be  complained  of  upon  their  appeal  from 
the  judgment  (Kennedy-Shaw  Lumber  Co. 
v.  Priet,  113  Cal.  291.) 

IX.  Remedy  where  Claim  to  Lien  Lost. 

81.  Where  laborers  employed  by  a  con- 
tractor who  was  working  under  a  void  con- 
tract, not  filed  for  record,  have  lost  their 
claims  of  Hen,  they  are  entitled  to  personal 
judgment  only  against  the  contractor,  and 
not  against  the  owner  of  the  property,  nor 
against  one  who  had  obtained  permission 
from  such  owner  to  build  a  house  thereupon. 
(Marchant  v.  Hayes,  120  Cal.  137.) 


X.  Procedure  on  Action  by  Assignee  of 
Contractor  where  Suits  to  Foreclose 
Liens  Pending. 

82.  In  an  action  by  an  assignee  of  building 
contractors  for  the  reasonable  value  of  ser- 
vices performed  and  materials  furnished  by 
them  under  a  void  building  contract,  where 
it  was  pleaded  in  the  answer  and  admitted 
at  the  trial  that  actions  were  pending  for 
the  foreclosure  of  liens  in  favor  of  subcon- 
tractors, it  is  the  duty  of  the  court  to  con- 
tinue the  trial  of  the  case  until  the  actions 
in  favor  of  the  subcontractors  should  be 
tried  and  determined,  in  order  to  secure  to 
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tbe  defendant  the  right  of  setoff  of  the 
amount  of  costs  and  attorneys'  fees  in  such 
actions  against  the  claim  of  the  contractor, 
it  being  his  duty  to  have  paid  his  debts  to 
the  subcontractors,  or  to  have  defended  the 
suits  brought  by  them  at  his  own  expense. 
(Macomber  v.  Blgelow,  123  Cal.  582.) 


XI.  Retention  of  Price;  Payment;  Notice  to 

Withhold  Money. 

Payment  to  contractor,  omission  to  find  as 
to  is  immaterial  where  no  evidence  offered. 
See  Findings,  26. 

83.  The  provisions  of  section  1184  of  the 
Code  of  Civil  Procedure,  requiring  that  "at 
least  twenty7flve  per  cent  of  the  whole  con- 
tract price  shall  be  made  payable  at  least 
thirty-five  days  after  the  final  completion 
of  the  contract,"  and  providing  that  "no 
payment  made  prior  to  the  time  when  the 
same  is  due  under  the  contract  shall  be 
valid  for  the  purpose  of  defeating,  diminish- 
ing or  discharging  any  liens,"  etc.,  In  so 
far  as  they  have  the  effect  to  make  the 
owner  pay  more  than  he  has  agreed  to  pay 
are  penal,  and  should  be  strictly  construed 
in  favor  of  the  owner,  and  against  the  exac- 
tion of  the  penalty,  if  in  reason  they  can  be. 
(West  Coast  Lumber  Co.  v.  Enapp,  122  Cal. 
70.) 

84.  The  words  of  the  statute  are  to  be 
understood  in  their  popular  sense,  as  ap- 
plied to  deferred  payments,  which  cannot 
be  said  to  be  "due"  until  the  creditor  can 
rightfully  demand  payment  So  under- 
stood, a  contract  allowing  the  debtor  a  fixed 
period  within  which  to  make  the  payment 
does  not  make  the  debt  "due"  until  the  ex- 
piration of  that  period,  and  does  not  violate 
the  statute.  (West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79.) 

85.  Under  section  1184  of  the  Code  of  Civil 
Procedure,  payments  made  for  the  con- 
tractor before  they  are  due  are  invalid  for 
the  purpose  of  diminishing,  defeating,  or 
discharging  any  Hen  in  favor  of  mechanics 
and  materialmen;  and  no  notice  is  required 
to  render  the  owner  liable  for  liens  to 
the  extent  of  such  premature  payments. 
(Sweeney  v.  Meyer,  124  Cal.  512.) 

86.  The  written  notice  given  by  a  mate- 
rialman to  the  owner  under  the  provisions 
of  section  1184  of  the  Code  of  Civil  Pro- 
cedure, stating  the  facts  required,  and  re- 
questing the  owner  to  withhold  from  the 
contractor  sufficient  money  to  pay  his  claim, 
has  the  effect  of  a  garnishment  of  the 
moneys  coming  to  the  contractor  which  are 
in  the  hands  of  the  owner,  for  materials 
furnished  and  actually  used  in  the  con- 
struction of  the  building.  Such  notice  is 
merely  a  cumulative  remedy  to  a  person  en- 
titled to  a  lien  under  section  1183  of  the 
same  code.  (Bianchl  v.  Hughes,  124  Cal. 
24.) 

87.  Under  the  statute  providing  for  the 
retention  of  twenty-five  per  cent  of  the 
money  to  be  paid  by  the  owner  of  a  build- 
ing to  a  contractor  for  the  construction  or 
repair  thereof,  In  order  to  pay  off  and  dis- 
charge liens  filed  thereupon,  the  owner  has 


the  right  to  retain  the  money  to  protect 
the  property  from  valid  liens;  but  he 
cannot  pass  upon  their  validity  except  at 
his  own  peril.  He  may  protect  himself  by 
depositing  the  money  .in  court,  to  await  its 
determination  of  the  validity  of  the  liens, 
and  of  the  rights  of  the  contractor,  or  of 
his  assignee  In  Insolvency.  (Wilson  v.  Nu- 
gent, 125  Cal.  280.) 

88.  Where  the  owner  made  a  voluntary 
payment  of  lien  claimant*  so  as  to  consume' 
the  whole  of  the  twenty-five  per  cent  re- 
served payment,  acting  upon  his  own  judg- 
ment of  their  validity  in  so  doing,  after 
knowledge  of  a  claim  made  to  the  whole  of 
the  reserved  payment  by  the  assignee  in  in- 
solvency of  the  contractor,  the  owner  is 
not  protected  by  such  payment,  if  the  liens 
are  in  fact  invalid;  and,  in  such  case,  the  as- 
signee in  insolvency  may  recover  from  him 
the  amount  of  the  claim.  (Wilson  v.  Nu- 
gent, 125  Cal.  280.) 

89.  A  notice  given  by  materialmen  to  the 
trustees  of  an  asylum  demanding  payment 
of  their  claims  out  of  the  balance  remaining 
due  to  a  contractor  who  had  agreed  to  fur- 
nish materials  and  perform  labor  upon  a 
ward  building  for  the  asylum,  Is  equivalent 
to  a  garnishment  of  the  moneys  then  pay- 
able to  the  contractor,  the  effect  of  which 
is  to  be  determined  by  the  rights  of  the  con- 
tractor as  to  payments  already  matured,  and 
also  operates  as  a  notice  that  the  payment 
of  any  moneys  thereafter  becoming  payable 
under  the  terms  of  the  contract,  otherwise 
than  to  the  claimants,  would  be  at  the  peril 
of  the  trustees.  (Newport  Wharf  etc.  Co.  v. 
Drew,  125  Cal.  585.) 

90.  If  the  contractor  is  still  entitled  to  de- 
mand payment  of  installments  already 
matured  at  the  time  of  the  notice,  payment 
to  him  is  intercepted  by  tbe  notice;  but, 
if  he  has  already  assigned  them  to  a  third 
party,  the  notice  will  be  Inoperative  to  pre- 
vent their  payment  to  such  party.  (Newport 
Wharf  etc.  Co.  v.  Drew,  125  Cal.  585.) 

91.  Under  a  contract  providing  that  the 
work  should  be  done  to  the  satisfaction  of 
the  trustees  of  the  asylum,  and  that  ninety 
per  cent  of  the  value  of  the  work  and  mate- 
rials should  be  paid  in  monthly  installments 
as  the  work  progresses,  upon  estimates  made 
by  the  superintendent  of  construction,  the 
approval  of  an  estimate  by  the  trustees,  and 
their  direction  for  its  payment,  without  any 
formal  declaration  of  their  satisfaction,  vests 
in  the  contractor  the  right  to  the  immediate 
payment  of  the  monthly  installment  of  nine- 
ty per  cent.  Such  estimates  of  value  are  as- 
signable by  the  contractor  prior  to  their  ap- 
proval; and  the  subsequent  approval  thereof, 
prior  to  notice  from  a  materialman,  inures 
to  the  benefit  of  the  assignee.  (Newport 
Wharf  etc.  Co.  v.  Drew,  125  Cal.  585.) 

92.  The  maturity  and  assignability  of  the 
monthly  installments,  after  approval  of  the 
estimates  of  value,  and  direction  for  pay- 
ment, are  not  affected  by  a  provision  in  the 
contract  for  payment  in  controller's  war- 
rants, nor  by  the  failure  to  procure  such 
warrants  Immediately  upon  the  approval  of 
the  estimates.  (Newport  Wharf  etc.  Co.  v. 
Drew,  125  Cal.  585.) 
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03.  The  notice  by  a  materialman  of  his 
claim  against  the  contractors  given  prior 
to  the  approval  of  an  assigned  estimate, 
intercepts  the  payment  to  the  contractors  be- 
fore their  right  to  receive  the  money  has  ac- 
crued, and  any  assignment  thereof  by  the 
contractors  prior  to  maturity  of  the  install- 
ment is  ineffective  as  against  the  material- 
man. (Newport  Wharf  etc.  Co.  v.  Drew, 
125  CaL   585.) 

XII.  Bond  of  Contractor. 

94.  A  bond  given  by  a  contractor  to  the 
owner  of  a  building,  the  contract  price  of 
which  exceeds  one  thousand  dollars,  guar- 
anteeing the  performance  of  all  the  con- 
ditions of  the  contract,  and  that  the  build- 
ing to  be  constructed  by  the  contractor 
shall  be  delivered  to  the  owner  free  from 
all  Hens  for  labor  done  and  materials  fur- 
nished by  the  contractor,  is  valid  and  bind- 
ing upon  the  sureties,  although  the  contract 
Itself  is  void,  because  of  a  failure  to  file 
the  plans  and  specifications  with  the  county 
recorder.  (McMenomy  v.  White,  115  Cal. 
889.) 

MEDICINE. 

Matters  of  medical  science,  Instructions 
on.    See  Insanity,  III,  1. 

Practicing  without  license.  See  Criminal 
Law,  XI,  24. 

MEETINGS. 

Directors  of  corporations,  meetings  of. 
See  Corporations,  IX. 

MEMBERS. 

■ 

*  Of    benevolent   society,    disciplining    and 
expulsion.    See  Benevolent  Societies,  V. 

MEMORANDUM. 

See  Statute  of  Frauds,  III. 

What  is  not    See  Building  Contracts,  9. 

MEMORY. 

Impeachment  of  witness  by  showing  bad 
memory.    See  Witnesses,  III,  4. 
Refreshing.    See  Witnesses,  II,  5. 

MENTAL  SUFFERING. 

In  libel.    See  Libel,  II,  3. 

Is  extreme  cruelty.  See  Marriage  and  Di- 
vorce, 13. 

As  extreme  cruelty.  See  Marriage  and 
Divorce,  11. 

MENTAL  UNSOUNDNESS. 
See  Insanity. 

MERGER. 

Trust  deed  not  merged  in  foreclosure  of 
prior  mortgage,  when.    See  Trust  Deeds,  5. 

Equity  will  interfere  to  prevent  when. 
See  Mortgages,  80. 


Junior  mortgage  merged  in  decree  on 
prior  mortgage,  when.    See  Mortgages,  116. 

Lien  of  attachment,  whether  merged  in 
judgment    See  Attachments,  23. 

Assignment  of  mortgage  to  owner  of  fee 
is  not,  when.    See  Homesteads,  17. 

Presumption  against    See  Mortgages,  81. 

The  merger  of  mortgage  Hens  with  the 
fee,  upon  both  being  united  in  the  same  per- 
son, is  a  question  of  intent;  and  merger  will 
not  be  implied  where  there  is  an  intervening 
claim,  but  equity  will  keep  the  legal  title 
and  the  mortgagee's  Interest  separate, 
though  held  by  the  same  person,  whenever 
necessary  for  the  full  protection  of  his  Just 
rights;  and  if,  from  all  the  circumstances,  a 
merger  would  be  disadvantageous  to  the 
party  holding  the  fee,  his  intention  that 
merger  shall  not  result  will  be  presumed 
and  maintained,  and  equity  will  keep  the 
liens  alive  for  the  purpose  of  doing  justice. 
(Davis  v.  Randall;  117  Cal.  12.) 

Oral  agreements  are  not  merged  in  writ- 
ing, when.    See  Loans. 

Contract,  merger  of  prior  oral  or  written 
stipulations  in.    See  Contracts,  I,  3. 

MERITS. 

Affidavit  of.    See  Default,  III,  1. 

Affidavit  of,  when  not  sufficient  See 
Venue,  16. 

Filing  of  affidavit  of  on  motion  to  vacate 
judgment    See  Judgments,  73. 

MEXICAN  LANDS. 

I.  Mexican  Grants. 

1.  Description  and  Survey;  Bound- 

aries Which  Prevail. 

2.  Mortgage  of;  Contract  of  Sale  of; 

Confirmation  of. 

3.  Patents  for. 

4.  Ejectment  by  Grantee. 

II.  Pueblo  Lands,  Grant  of. 

Suspension  of  ayuntamlento,  effect  of. 
See  Los  Angeles,  1. 

Reservation  in  lease  by  Mexican  govern- 
ment.   See  Landlord  and  Tenant,  9. 

I.  Mexican  Grants. 

1.  Description      and      Survey;    Boundaries 

Which  Prevail. 

Patent  cannot  be  collaterally  attacked  by 
proof  that  no  survey  made.    See  post,  10. 

1.  The  field-notes  of  the  survey  described 
in  a  patent  are  not  limited  to  the  courses  and 
distances  described  therein,  but  include  also 
the  monuments  referred  to,  and  all  the  ob- 
jects mentioned  by  which  the  lines  of  the 
survey  can  be  ascertained;  and  in  case  of 
discrepancy,  the  latter  will  control  the 
former;  nor  can  the  mere  fact  of  discrepancy 
between  different  surveys  of  the  tract  de- 
scribed in  the  patent,  as  to  courses  and  dis- 
tances merely,  prove  that  the  description 
given  in  the  patent  is  so  indefinite  as  to  ren- 
der it  void;  but  the  description  is  sufficiently 
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definite  if  the  entire  body  of  the  field-notes 
therein  described  afford  sufficient  data  for 
its  location.  (Los  Angeles  Farming  etc.  Co. 
v.  Thompson,  117  Cal.  594.) 

2.  Although  the  government  authorities  do 
not  survey  and  subdivide  lands  within  a 
Mexican  grant,  and  there  can  be  no  govern- 
ment section  of  land  not  established  under 
authority  of  the  United  States,  yet  the  owner 
of  a  Mexican  grant  may  have  the  same  sur- 
veyed and  subdivided  In  the  same  way  as  if 
the  grant  was  part  of  the  public  domain; 
and.  where  this  is  done,  a  mortgage  of  land 
may  describe  it  by  the  subdivisions  thus  es- 
tablished, and  it  is  not  essential  that  the  map 
of  such  survey  should  be  referred  to  spe- 
cifically In  the  mortgage.  (Rea  v.  Haffen- 
den,  116  Cal.  596.) 

Patent  to  heirs  of  Mexican  grantee  is  fi- 
nally determinative  of  boundaries.  See  post, 
15. 


2.  Mortgage  of;  Contract  of  Sale  of;  Con- 
firmation of. 

Mortgage  or  contract  relating  to,  effect  of 
patent  on.    See  post,  I,  3. 

Description  in  mortgage  by  subdivisions. 
See  ante,  2. 

3.  Where  the  owner  of  a  Mexican  grant 
has  surveyed  and  subdivided  the  grant  in 
the  same  way  as  If  the  grant  were  a  part  of 
the  public  domain,  a  description  of  lands 
mortgaged  within  such  grant  by  such  sub- 
divisions is  sufficient.  (Savings  Bank  of  San 
Diego  Co.  v.  Daley,  121  Cal.  ISO.) 

4.  Where  lands  held  under  Mexican  grant 
prior  to  a  petition  for  the  confirmation  were 
sold  by  another  person  than  the  grantee, 
who  executed  a  contract  in  his  own  name, 
assuming,  as  party  of  the  first  part,  to  sell 
the  title  of  the  Mexican  grantee  for  a  speci- 
fied price,  a  certain  sum  to  be  paid  in  cash, 
and  a  like  sum  to  be  paid  when  such  grantee 
should  deliver  to  the  purchasers  a  deed  in 
fee  simple,  which  it  was  agreed  should  be 
delivered  by  a  certain  date,  and  further 
agreeing  that  if  such  grantee  should  refuse 
to  ratify  the  agreement  or  to  deliver  the 
deed,  then  the  party  of  the  first  part  should 
refund  the  cash  payment,  and  pay  all  dam- 
ages resulting  from  dispossession  of  the  pur- 
chasers, for  which  he  bound  himself,  his 
heirs,  executors,  or  administrators,  such  con- 
tract, not  purporting  to  be  the  contract  of 
the  Mexican  grantee,  was  not  capable  of  be- 
ing ratified  by  him  as  a  contract;  and  where 
he  had  rendered  himself  incapable  of  deliv- 
ering a  fee  simple  title  to  the  purchasers  by 
a  previous  transfer  of  his  title  to  another 
person,  a  subsequently  attempted  ratifica- 
tion by  him  of  the  contract  was  wholly  fu- 
tile.   (McDonald  v.  McCoy,  121  Cal.  55.) 

5.  Where  a  husband  succeeded  to  the  pos- 
session of  the  lands  under  such  contract  of 
sale,  and  his  second  wife,  after  his  death, 
purchased  the  title  and  took  a  deed  from  the 
Mexican  grantee  to  herself  for  the  sole  bene- 
fit of  herself  and  her  heirs,  exclusive  of  the 
heirs  of  the  husband  under  a  former  mar- 
riage, and  sought  for  confirmation  of  the 


grant  to  herself  and  her  two  children,  and 
filed  affidavits  showing  the  claims  of  her 
husband,  and  that  the  contract  had  not  been 
ratified  by  the  Mexican  grantee  to  the  pur- 
chaser under  such  contract,  though  he  never 
objected  to  the  possession  of  her  husband, 
and  that  since  the  husband's  death  he  had 
ratified  it  In  favor  of  herself  and  children  by 
said  deed,  and  obtained  an  order  reciting 
that  her  husband  was  the  real  claimant,  and 
that  while  prosecuting  the  claim  in  the  name 
of  the  original  grantee  he  lost  his  life  in 
the  Civil  War,  and  granting  a  hearing  in 
favor  of  his  widow  and  children,  "who  were 
his  sole  heirs,"  and  obtained  a  subsequent 
order  confirming  the  claims  of  herself  and 
her  two  children  "as  the  legal  representa- 
tives" of  the  deceased  husband,  and  a  patent 
Issued  to  them  by  name,  described  as  "wid- 
ow and  heirs"  of  the  deceased  husband, 
"and  to  their  heirs  and  assigns  forever,"  the 
widow  Is  not  estopped  by  the  facts  to  claim 
under  the  title  acquired  by  deed  from  the 
Mexican  grantee  to  the  exclusion  of  the 
other  heirs  of  her  deceased  husband.  (Mc- 
Donald v.  McCoy,  121  Cal.  55.) 

6.  The  description  in  the  order  of  court  of 
the  deceased  husband  as  the  real  claimant 
was  not  an  adjudication  of  that  fact;  and 
the  court  had  no  occasion  to  determine  who 
were  the  legal  representatives  either  of  the 
deceased  husband  or  of  the  Mexican  grantee; 
but,  whoever  received  the  patent,  the  title 
would  inure  to  those  who  in  fact  derived 
title  as  successors  of  the  Mexican  grantee 
subsequently  to  the  filing  of  the  petition  for 
confirmation  of  the  grant.  (McDonald  v. 
McCoy,  121  Cal.  55.) 

7.  It  was  not  the  province  of  the  district 
court  to  determine  who  were  the  heirs  of  the 
deceased  husband,  or  whether  the  title  to 
the  property  accrued  to  the  parties  named 
by  inheritance  or  otherwise;  and  the  recitals 
In  the  orders  and  decree  of  confirmation  in 
regard  to  that  matter  bind  no  one,  and  are 
not  evidence  of  the  facts  recited  even  as 
against  the  parties  to  the.  judgment.  (Mc- 
Donald v.  McCoy,  121  Cal.  55.) 

8.  The  board  of  land  commissioners  was 
authorized  to  adjudicate  upon  the  validity  of 
every  claim  for  lands  in  California  which 
purported  to  be  derived  from  the  Spanish 
or  Mexican  government,  and  its  decision, 
however  erroneous,  cannot  be  collaterally 
assailed;  nor  can  a  decree  of  confirmation  of 
a  grant  from  the  Mexican  government  be 
collaterally  assailed  by  proof  that  the  lands 
granted  were  mission  lands,  which  the  gov- 
ernor had  no  authority  to  grant  under  the 
laws  and  regulations  of  the  Mexican  gov- 
ernment. (Los  Angeles  Farming  etc.  Co.  v. 
Thompson,  117  Cal.  594.) 

Confirmation  of  pueblo  grant.  See  post, 
II. 

3.  Patents  for. 

Patent  for  pueblo  lands.    See  post,  II. 

Pleading  alleges  facts  showing  patentee  to 
be  trustee  for  claimant  under  Mexican 
grantee,  when.    See  Public  Lands,  18. 

Description  in  patent.    See  ante,  1. 
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Title  inures  to  real  claimant,  whoever  re- 
ceives the  patent.    See  ante,  G. 

9.  By  the  patent  of  the  United  States  to 
land  claimed  under  a  Mexican  grant,  the 
government  declares  that  it  was  valid  under 
the  laws  of  Mexico;  that  it  was  entitled  to 
recognition  and  protection  by  the  stipula- 
tions of  the  treaty,  and  might  have  been  lo- 
cated under  the  former  government,  and  Is 
now  correctly  located  so  as  to  embrace  the 
premises  as  they  are  surveyed  and  described; 
and  this  record,  so  long  as  it  remains  unva- 
cated,  is  conclusive  against  the  government 
and  all  parties  claiming  under  it,  and  all 
persons  not  able  to  show  a  prior  and  better 
title  in  the  premises;  and  its  issuance  by  the 
government  forecloses  all  collateral  attack 
upon  the  regularity  and  sufficiency  of  any  of 
the  steps  or  proceedings  upon  which  the  pat- 
ent depends.  (Las  Angeles  Farming  etc.  Co. 
v.  Thompson,  117  Gal.  694.) 

10.  The  patent  establishes  the  title  of  the 
patentee  to  the  lands  embraced  in  the  sur- 
vey described  in  the  patent;  and  it  cannot 
be  collaterally  attacked  by  proof  that  no 
actual  survey  upon  the  ground  was  made  of 
the  tract  described  In  the  patent.  (Los  An- 
geles Farming  etc.  Co.  v.  Thompson,  117  Cal. 
694.) 

11.  The  patent  to  the  persons  named,  de- 
scribed as  "widow  and  heirs"  of  the  de- 
ceased husband,  is  not  to  the  heirs  of  the 
decedent,  but  to  the  persons  named,  and.  be- 
ing to  "their  heirs  and  assigns/'  it  indicates 
that,  they  held  for  themselves,  as  tenants  in 
common  owning  equally,  and  not  as  heirs 
of  the  decedent,  and  on  its  face  shows  an 
absolute  title  in  the  persons  named,  not  sub- 
ject to  any  trust  in  favor  of  anyone.  (Mc- 
Donald v.  McCoy,  121  Cal.  55.) 

12.  Rights  asserted  under  a  contract 
claimed  to  have  been  made  by  plaintiff's 
predecessors  with  the  Mexican  grantee  prior 
to  the  presentation  of  the  petition  for  its 
confirmation  are  not  protected  by  any  legal 
relation  of  the  patent,  and  can  only  be  en- 
forced in  equity;  and  where  the  plaintiff  in 
an  action  to  quiet  title  has  averred  a  legal 
title,  and  asked  to  have  it  so  adjudged,  he 
cannot  in  such  action  have  it  adjudged  that 
he  has  an  equitable  title  under  such  con- 
tract and  that  defendants  hold  the  legal  title 
in  trust  for  him.  (McDonald  v.  McCoy,  121 
Cal.  55.) 

13.  The  patent  issued  to  the  confirmee  of 
a  Mexican  grant  takes  effect  as  a  deed  of 
the  United  States  by  relation,  at  the  date  of 
the  presentation  of  the  petition  for  confirma- 
tion, and  inures  to  the  benefit  of  subsequent 
grantees  and  mortgagees  lawfully  claiming 
under  the  grantee  or  confirmee.  (McDonald 
v.  McCoy,  121  Cal.  55.) 

14.  The  fact  that  a  mortgage  executed  by 
the  confirmees  of  the  grant  prior  to  the  pat- 
ent was  a  quitclaim,  and  would  not  carry 
an  after-acquired  title,  is  immaterial  as  the 
title  acquired  by  the  patent  antedates  such 
mortgage  by  relation,  and  inures  to  the  ben- 
efit of  such  mortgagee.  (McDonald  v.  Mc- 
Coy, 121  Cal.  55.) 

15.  The  United  States  patent  to  the  heirs 
of  a  Mexican  grantee  is  finally  determina- 


tive of  the  boundaries  of  the  grant.    (Wor- 
mouth  v.  Gardner,  125  Cal.  316.) 

16.  A  United  States  patent  issued  without 
reservation  to  the  successors  of  a  Mexican 
grantee,  to  whom  the  whole  rancho  was  con- 
veyed without  reservation,  does  not  inure  to 
any  person  claiming  under  a  grant  of  an 
easement  of  a  ditch  from  the  original  gran- 
tee; but  the  patentee  acquired  the  whole 
legal  title  free  of  every  sort  of  legal  servi- 
tude. The  grantee  of  such  easement  has  at 
most  a  mere  equity,  which  must  be  alleged 
and  proved  as  such.  (Los  Angeles  v.  Pome- 
roy,  125  Cal.  420.) 

4.  Ejectment  by  Grantee. 

17.  Where  the  plaintiff  in  an  action  of 
ejectment  proves  title  to  the  premises  in 
controversy  under  a  United  States  patent 
issued  in  confirmation  of  a  Mexican  grant 
and  defendant  shows  no  prior  or  better  title 
to  the  premises  claimed,  it  is  not  error  for 
the  court  to  direct  the  jury  to  find  a  verdict 
in  favor  of  the  plaintiff.  (Los  Angeles 
Farming  etc.  Co.  v.  Thompson,  117  Cal.  594.) 

II.  Pueblo  Lands;  Grant  of. 

18.  A  grant  of  pueblo  lands  made  by  a 
prefect  whose  Jurisdiction  extended  over  a 
district  which  included  a  pueblo,  but  who 
was  not  an  officer  of  the  pueblo,  nor  a  mem- 
ber of  the  ayuntamiento,  was  not  an  exer- 
cise of  the  authority  of  the  pueblo,  and 
where  there  was  a  failure  of  the  ayunta- 
miento to  act  in  approval  or  confirmation  of 
the  grant,  the  confirmation  of  the  pueblo 
claim,  and  the  issuance  of  a  patent  therefor 
to  the  common  council  of  the  city  could 
not  inure  to  the  benefit  of  the  grantee  of 
the  prefect,  but  his  title  or  claim  being  ad- 
verse to  that  of  the  pueblo,  such  grantee 
was  required  to  present  his  claim  to  the 
land  commissioners  for  confirmation,  and 
upon  failure  so  to  do,  the  prefect  grant  is 
an  insufficient  basis  for  recovery  of  the 
land  granted.  (De  La  Guerra  v.  Santa  Bar- 
bara, 117  Cal.  528.) 

19.  A  deed  executed  by  city  officers  under 
authority  of  the  common  council  as  "corres- 
ponding title,"  upon  petition  of  the  holder 
of  the  prefect  grant,  cannot  be  considered  as 
the  source  of  any  new  title,  where  there  was 
an  ordinance  in  force  making  certain  pro- 
ceedings requisite  to  any  sale  of  city  lands, 
and  the  court  found  that  none  of  its  re- 
quirements were  observed,  and  it  appears 
that  the  common  council  had  no  authority 
to  make  a  donation  of  any  of  its  lands,  or  to 
dispose  of  the  same  except  by  sale  in  accord- 
ance with  the  terms  of  the  ordinance.  (De 
La  Gnerra  v.  Santa  Barbara,  117  Cal.  528.) 

20.  The  prefect  title  having  failed,  through 
lack  of  presentation  for  confirmation,  it  is 
immaterial  whether  juridical  possession  was 
given  under  the  grant,  and  though  affirma- 
tive evidence  of  such  possession  might  be 
available  In  proof  of  the  original  validity  of 
the  grant,  yet  a  negative  finding  upon  that 
subject,  in  the  absence  of  such  evidence, 
cannot  be  regarded  as  prejudicial.  (De  La 
Guerra  v.  Santa  Barbara,  117  CaL  528.) 
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Pueblo  rights  of.    Bee  Los  Angeles,  1. 

Rights  of  city  over  claimant  under  Mexi- 
can grant,  extent  of.    See  Los  Angeles,  3. 

Title  to  unappropriated  pueblo  lands 
passed  to  United  States  on  conquest.  See 
San  Francisco,  20. 

Pueblo  lands  In  San  Francisco.    See  San. 
Francisco,  VI. 

MILITARY  RESERVATION. 
Title  to  land  in.    See  San  Francisco,  VI. 

MIND. 
Unsoundness  of.    See  Insanity. 

MINES  AND  MINING. 

I.  Discovery;     Location;      Survey     and 
Boundaries, 

II.  Possession;  Abandonment;  Forfeiture. 

III.  Annual  Work  on  Mining  Locations. 

IV.  Actions  Concerning  Mining  Claims. 
V.  Mining  Partnerships. 

VI.  Mining  Corporations. 
VII.  Leases  of  Mining  Property,  Rights  on. 

Mineral  character  of  land  granted  to  state 
for  mineral  purposes.    See  Public  Lands,  I. 

Patent  for  agricultural  lands  cannot  be  at- 
tacked on  ground  land  was  mineral.  See 
Public  Lands,  1,  2. 

Mining,  who  is  engaged  in  the  business  of. 
See  Judicial  Notice,  1. 

Presumption  that  one  having  charge  of 
mine  is  agent.    See  Mechanics'  Liens,  27,  28. 

Contract  with  milling  company  for  yield- 
ing of  certain  percentage  of  ores  reduced. 
See  Contracts,  VIII,  6. 

I.  Discovery;  Location;  Survey  and  Bounda- 
ries. 

1.  The  discovery  of  a*  mining  claim  vests 
no  right  or  title  to  the  property,  and  Is  but 
one  step  in  acquiring  title  to  a  mining 
claim,  and  must  be  followed  by  a  location, 
which  consists  of  the  marking  of  the  claim 
by  monuments  so  that  its  boundaries  can  be 
readily  traced,  the  posting  of  a  notice  there- 
on, and,  where  the  state  or  district  law  re- 
quires it,  the  recording  of  such  notice;  and 
where  the  discovery  of  the  claim  Is  first 
made  by  two  persons,  and  a  valid  location  of 
claims  extending  each  way  from  the  point 
of  discovery  is  first  made  by  other  persons, 
the  title  of  such  locators  will  prevail  as 
against  the  first  discoverers  of  the  claim. 
(Adams  v.  Crawford,  116  Cal.  496.) 

2.  Where  a  claim  is  not  in  a  mining  dis- 
trict, any  marking  of  the  boundaries  so  that 
they  can  be  readily  traced,  is  sufficient;  and 
stakes  and  stone  monuments  set  at  each 
corner  of  the  claim  and  in  the  center  of  each 
end  line,  with  one  or  more  notices  of  loca- 
tion sufficient  for  identification  of  the  claim, 
is  a  compliance  with  the  statute.  (Howeth 
v.  Sullenger,  113  Cal.  547.) 


3.  It  is  not  material  that  an  official  sur- 
vey of  the  claim  does  not  correspond  identi- 
cally with  the  lines  of  location,  since  the 
courses  and  distances  are  only  estimated  by 
miners  in  making  their  locations,  and  when 
the  location  is  in  excess  of  the  amount  al- 
lowed by  the  law  of  Congress,  the  surveyor 
contracts  the  lines  and  draws  in  the  monu- 
ments in  conformity  to  the  statute,  the  loca- 
tion as  made  by  the  miner  being  only  void 
as  to  the  excess.  (Howeth  v.  Sullenger,  113 
Cal.  547.) 

Mining  claim  properly  located  and  held 
Is  property,  and  transmissible  as  real  estate. 
See  Public  Lands,  34. 

Recorder  is  not  required  to  record  notices 
of  mining  locations.    See  Recorders. 

Finding  that  claims  were  operated  as  one 
mine,  placing  among  conclusions  of  law, 
effect  of.    See  Findings,  9. 

Locators  may  enforce  trust  against  holder 
of  patent,  when.    See  Public  Lands,  33,  34. 

Burden  of  proof  of  valid  location.  See 
post,  14. 

Citizenship  of  locator,  alleging.  See  post, 
11  et  seq. 

Location,  when  premature.    See  post,  8. 

Holding  and  working  claim  Is  equivalent 
to  location.    See  post,  4. 

II.  Possession;  Abandonment;  Forfeiture. 

Possession  of  surface  by  promoter  is  not 
adverse  possession  of  mine.  See  Adverse 
Possession.  22,  23. 

4.  Under  section  2332  of  the  Revised  Stat- 
utes of  the  United  States,  the  holding  and 
working  of  a  mining  claim  for  five  years,  be- 
fore any  adverse  claim  is  made  thereto,  is 
equivalent  to  a  valid  location,  and  confers 
the  right  of  possession.  (Altoona  Q.  Mln. 
Co.  v.  Integral  Q.  Mln.  Co.,  114  Cal.  100.) 

5.  Where  there  Is  a  prior  valid  location 
of  the  claim,  the  right  of  possession  of  the 
prior  locator  continues  until  he  has,  in  fact, 
abandoned  it,  or  forfeited  it  by  failure  to  do 
requisite  amount  of  annual  work  thereupon; 
and  the  burden  of  proving  such  abandon- 
ment or  forfeiture  Is  upon  one  who  attacks 
the  rights  of  the  prior  locator.  (Harris  v. 
Kellogg,  117  Cal.  484.) 

III.  Annual  Work  on  Mining  Locations. 

6.  Where  a  mine  is  idle,  the  services  of  a 
watchman  in  looking  after  the  property  and 
taking  care  of  the  same  may  constitute  work 
upon  the  claim  sufficient  to  hold  It,  if  such 
care  was  necessary  to  preserve  tunnels, 
buildings,  or  any  structures  erected  to  work 
the  mine. '  But  if  there  was  only  the  naked 
claim  to  be  looked  after,  and  a  watchman 
was  placed  there  merely  to  warn  prospectors, 
and  thus  prevent  a  relocation,  it  would  not 
be  labor  upon  the  mine  in  the  sense  of  the 
statute.  (Altoona  Q.  Min.  Co.  v.  Integral  Q. 
Min.  Co.,  114  Cal.  100.) 

7.  The  fact  that  several  mining  locations 
are  not  contiguous  would  not  necessarily 
prevent  the  annual  work  done  on  one  loca* 
tion  from  inuring  to  the  benefit  of  the  others. 
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(Altoona  Q.  Min.  Co.  v.  Integral  Q.  Mln.  Co., 
114  Cal.  100.) 

8.  Where  the  amount  of  annual  work  upon 
a  mining  claim  was,  in  fact,  performed  with- 
in the  year,  as  prescribed  by  the  law  of 
Congress,  the  owner  of  the  claim  is  allowed 
thirty  days  after  the  end  of  the  year  within 
which  to  file  an  affidavit  thereof,  under  the 
act  of  the  legislature  of  this  state  passed 
March  31,  1891,  providing  for  the  filing  by 
the  owner  of  the  claim  with  the  county  re- 
corder of  an  affidavit  describing  the  labor 
performed  or  improvements  made,  and  that, 
upon  failure  to  file  the  same  within  thirty 
days  after  the  time  limited  for  such  work 
or  improvements,  the  mine  shall  be  open  to 
relocation;  and  a  location  made  on  the 
second  day  of  January  following  the  doing 
of  such  annual  work  is  premature  and  in- 
valid under  the  statute,  though  no  affidavit 
is,  in  fact,  filed  with  the  county  recorder, 
the  claim  not  being  open  to  relocation  under 
the  statute  until  after  the  expiration  of  said 
thirty  days.  (Harris  v.  Kellogg,  117  Cal. 
484.) 


IV.  Actions  Concerning  Mining  Claims. 

Suit  to  quiet  title,  what  evidence  admis- 
sible under  denial  of  title.  See  Quieting 
Title,  6. 

Mechanic's  lien  on  mining  property  for 
work  and  labor.  See  Mechanics'  Liens,  26 
et  seq. 

Mechanic's  lien  where  work  done  on  con- 
solidated mining  claims.  See  Mechanics' 
Liens,   VII,  7. 

Summary  sale  of  mining  ground.  See  Es- 
tates of  Deceased  Persons,  VI,  2,  a. 

Mineral  tract  on  which  no  mining  done 
cannot  be  summarily  sold  as  a  mine.  See  Es- 
tates of  Deceased  Persons,  90. 

9.  Under  section  910  of  the  United  States 
Revised  Statutes,  a  possessory  action  in  any 
court  of  the  United  States  for  the  recovery 
of  a  mining  title,  or  for  damages  thereto, 
Is  not  affected  by  paramount  title  in  the 
United  States,  but  each  case  is  to  be  ad- 
judged by  the  law  of  possession;  and  no 
greater  proof  of  a  right  of  recovery  In  such 
an  action  can  be  required  In  a  state  court 
unless  by  virtue  of  some  statute  of  the  state. 
(Harris  v.  Kellogg,  117  Cal.  484.) 

10.  The  jurisdiction  of  the  state  court  over 
an  action  to  quiet  title  to  a  mining  claim,  al- 
though brought  by  one  who  was  a  contestant 
in  the  United  States  land  office,  is  not  based 
upon  section  2326  of  the  Revised  Statutes  of 
the  United  States.  The  jurisdiction  and  pro- 
cedure governing  such  action  depend  entirely 
upon  the  constitution  and  laws  of  the  state, 
and  it  Is  immaterial  whether  the  judgment 
therein  can  be  made  available  in  the  land- 
office  or  not.  Consequently,  it  is  not  es- 
sential to  the  rights  of  the  plaintiff  that 
such  action  should  be  commenced  within 
thirty  days  from  the  time  he  filed  his  claim 
in  the  land  office.  (Altoona  Q.  Mln.  Co.  v. 
Integral  Q.  Min.  Co.,  114  Cal.  100.) 

11.  In  such  an  action,  where  the  plaintiff 
claims  as  a  grantee  of  a  prior  locator,  it  Is 


not  necessary  for  him  to  allege  In  his  com- 
plaint  that  his  grantor,  at  the  time  of  the 
location,  was  a  citizen  of  the  United  States, 
or  had  declared  his  intention  to  become  such. 
Proof  of  such  facts,  while  essential  to  the 
plaintiff's  rights,  are  admissible  under  the 
general  allegation  of  title.  (Altoona  Q.  Min. 
Co/  v.  Integral  Q.  Mln.  Co.,  114  Cal.  100.) 

12.  A  mining  claim  is  real  estate  and  the 
rules  of  pleading  relative  to  real  estate  are 
applicable  In  an  action  of  ejectment  to  re- 
cover its  possession.  In  such  an  action, 
ownership  is  the  ultimate  fact  to  be  averred, 
and  such  averment  carries  with  it  all  the 
facts  essential  to  establish  the  ownership. 
Including  a  valid  location  and  the  qualifica- 
tions of  the  locator,  which  may  be  proved 
under  the  general  allegations  of  ownership, 
and  the  citizenship  of  the  locator,  being  only 
matters  of  evidence,  should  not  be  alleged. 
(Harris  v.  Kellogg,  117  Cal.  484.) 

13.  The  rule  that  it  is  necessary  to  aver 
citizenship  of  the  locator  or  claimant  of  a 
mining  claim,  applies  only  to  contests 
brought  by  an  adverse  claimant  under  sec- 
tion 2356  of  the  Revised  Statutes  of  the 
United  States,  after  application  has  been 
made  for  a  patent;  In  which  case,  the  right 
of  possession,  depending  on  citizenship  as  a 
necessary  element,  is  the  ultimate  fact  to 
be  pleaded,  but  such  rule  is  inapplicable  to 
an  ordinary  action  of  ejectment  where  own- 
ership of  land  Is  the  ultimate  fact  In  issue. 
(Harris  v.  Kellogg,  117  CaL  484.) 

14.  Where  the  allegation  of  ownership  of 
a  mining  claim,  in  an  action  of  ejectment, 
is  to  be  established  by  virtue  of  a  location 
under  the  laws  of  the  United  States,  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
a  valid  location,  and  the  citizenship  of  the 
locator,  or  a  declaration  of  intention  to  be- 
come such;  and  a  finding  that  the  plaintiff 
was  the  owner,  without  any  proof  of  such 
citizenship,  is  not  sustained  by  the  evidence. 
(Harris  v.  Kellogg,  117  Cal.  484.) 

15.  In  an  action  in  the  state  court  to  quiet 
title  to  a  mining  claim,  a  general  verdict 
finding  for  the  plaintiff  is  sufficient  in  form. 
(Altoona  Q.  Min.  Co.  v.  Integral  Q.  Min.  Co., 
114  Cal.  100.) 

16.  Where  no  allegations  have  been  made, 
or  issues  formed  as  to  the  forfeiture  of  any 
of  the  mines  described  in  the  complaint,  a 
finding  as  to  such  forfeiture  must  be  disre- 
garded as  outside  of  the  issues.  (Dorsey  v. 
Newcomer,  121  Cal.  213.) 

17.  In  an  action  to  enjoin  the  obstruction 
of  a  creek  by  a  dam  to  the  injury  of  a 
mining  claim  of  the  plaintiff,  where  the 
cross-complaint  of  the  defendants  com- 
plained only  of  the  dumping  of  tailings 
and  debris  from  plaintiffs'  mining  claim 
upon  the  mining  ground  of  defendants, 
the  right  of  the  plaintiffs  to  use  surplus 
water  from  another  claim  and  to  pass  It 
as  water  from  their  ground  into  the  water- 
way of  the  creek,  and  thereby  to  increase 
the  servitude  upon  defendants'  ground,  not 
being  presented  by  the  pleadings  as  a  cause 
of  action,  is  not  Involved,  and  findings  as  to 
such  use  and  running  into  the  creek  of  sur- 
plus water  are  outside  of  the  material  Issues 
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In  the  case,  and  are  not  ground  for  reversal 
of  a  judgment  for  the  plaintiffs.  (Bastlick 
v.  Wright,  121  Oal.  809.) 

V.  Mining  Partnerships. 

Mining  partnership  and  formation  of  cor- 
poration from.    See  Partnership,  6,  7. 

ia  Section  2511  of  the  Civil  Code,  defin- 
ing a  mining  partnership,  distinguishes  be- 
tween mining  ground  owned  or  acquired  for 
the  purpose  of  working  it,  and  such  ground 
actually  worked;  and  it  is  only  the  latter 
that  in  general  can  be  regarded  as  partner- 
ship property  when  not  acquired  by  the 
partnership  or  with  partnership  funds.  A 
mere  agreement  to  work  a  mining  claim  in 
the  future  upon  the  happening  of  a  con- 
tingency does  not  make  it  partnership  prop- 
erty.   (Dorsey  v.  Newcomer,  121  Oal.  213.) 

19.  The  partnership  property  of  a  mining 
partnership  not  formed  by  actual  agree- 
ment, but  by  the  actual  working  of  a  mining 
claim  owned  or  acquired  by  two  or  more 
persons  for  the  purpose  of  working  the 
same,  under  section  2511  of  the  Oivil  Code, 
consists  only  of  the  mining  ground  so  owned 
or  acquired  and  actually  worked,  unless 
other  property  has  been  acquired  by  the 
partnership  for  the  purpose  of  aiding  In 
working  it,  such  as  a  mill  or  mlllsite,  or 
other  mining  property  has  been  acquired  by 
it  for  the  purpose  of  working  It  with  the 
mining  ground  already  being  worked,  and 
so  situated  that  it  can  be  worked  with  the 
original  claim  as  parts  of  one  mine,  or  has 
been  acquired  with  partnership  funds. 
(Dorsey  v.  Newcomer,  121  Cal.  213.) 

20.  Where  the  court,  in  an  action  for  the 
dissolution  and  settlement  of  a  mining  part- 
nership, has  made  contradictory  findings  as 
to  the  actual  working  of  more  than  one  of 
the  mines  described  in  the  complaint,  by  the 
partners,  and  it  Is  not  distinctly  found  that 
other  mines  worked  by  members  of  the 
partnership  were  worked  by  the  partner- 
ship, a  decree  of  sale  of  more  than  one  of 
the  mines  must  be  reversed  and  a  new  trial 
ordered.  (Dorsey  v.  Newcomer,  121  Cal. 
213.) 

21.  Section  2453  of  the  Civil  Code,  which 
enacts  that  the  liability  of  a  general  partner 
for  the  acts  of  his  copartners  continues  after 
dissolution  of  the  partnership,  in  favor  of 
persons  who  have  had  dealings  with  and 
given  credit  to  the  partnership,  until  they 
have  had  personal  notice  of  the  dissolution, 
applies  to  a  mining  copartnership,  which  is 
dissolved  by  a  transfer  of  Its  property  to  a 
corporation,  and  the  record  of  such  deed 
does  not  give  constructive  notice  of  the  dis- 
solution to  those  who  have  had  dealings 
with  the  mining  partnership,  but,  In  order 
to  exempt  one  of  the  mining  partners  from 
continuous  liability  for  the  acts  of  his  co- 
partner toward  a  laborer  who  had  worked 
for  the  partnership,  the  personal  notice  to 
the  laborer  of  the  dissolution  of  the  mining 
partnership  must  have  been  actual.  (Delia- 
piazza  v.  Foley,  112  Cal.  380.) 

22.  The  fact  that  one  who  had  worked  for 
a  mining  partnership,  and  had  continued  to 


work  after  its  dissolution  by  conveyance  of 
the  property  to  a  corporation,  without  notice 
of  the  dissolution,  settled  his  account  with 
one  of  the  mining  partners,  who  became  su- 
perintendent of  the  corporation,  and  who 
paid  part  of  the  account,  and  gave  his  indi- 
vidual note  for  the  residue  of  the  account, 
and  took  a  receipt  to  himself  in  full  of  the 
account,  does  not  make  the  note  a  payment 
of  the  account,  if  it  is  not  paid  in  fact,  nor 
does  the  settlement  constitute  a  novation, 
nor  an  accord  and  satisfaction,  nor  does  it 
operate  to  release  the  other  copartner  from 
his  obligation  to  pay  the  debt  for  which  the 
note  was  given.  (Dellaplazza  v.  Foley,  112 
Cal.  380.) 

VI.  Mining  Corporations. 

Joint  lease  of  mine,  conveyance  by  one 
lessor  to  lessee,  rights  on.  See  Landlord 
and  Tenant,  60. 

Lien  cannot  be  enforced  under  contract 
with  individual  directors.  See  Corpora- 
tions, 110. 

Promoter  of  mining  corporation,  rights 
against.    See  Corporations,  11. 

Liability  of  directors  of  mine  for  failure 
to  post  reports.  See  Corporations,  112  et 
seq. 

Act  imposing  liability  on  directors  for  not 
posting  notices  is  valid.  See  Constitutional 
Law,  35. 

Repeal  of  statute  imposing  penalty  on 
directors  for  not  posting  statements  pend- 
ing appeal.    See  Statutes,  15. 

Assignment  by  lessee  of  mining  property, 
identity  of  new  corporation  with  old.  See 
Landlord  and  Tenant,  18,  19. 

Mining  partnership  and  formation  of  cor- 
poration from.    See  Partnership,  6,  7. 

23.  The  general  presumption  of  the  power 
of  corporations  to  buy  and  sell  real  property 
must  prevail  In  case  of  a  mining  corpora- 
tion, except  In  those  cases  where  the  facts 
appearing  of  record  show  affirmatively  that 
the  case  is  one  within  the  restrictions  of 
the  act  of  April  23,  1880,  for  the  further  pro- 
tection of  stockholders  in  mining  companies; 
and  where  a  mining  corporation  purchases  a 
mining  claim,  formal  assent  of  the  stock- 
holders is  not  required  in  order  to  the  va- 
lidity of  the  conveyance  to  it,  unless  it 
affirmatively  appears  that  the  corporation 
already  has  mining  ground  prior  to  the  pur- 
chase and  that  the  purchase  is  of  "addi- 
tional mining  ground."  (Granite  Gold  Min. 
Co.  v.  Maglnness,  118  Cal.  131.) 

24.  Where  it  appears  that  a  conveyance 
of  a  mining  claim  was  made  to  a  mining 
corporation  at  the  time  of  its  organization, 
in  consideration  of  the  issuance  of  its  stock 
to  the  grantors  in  the  conveyance,  it  is  to 
be  Inferred  that  the  corporation  then  owned 
no  other  mining  ground,  and  that  the  con- 
veyance is  valid  without  formal  action  of 
the  stockholders.  (Granite  Gold  Min.  Co. 
v.  Maglnness,  118  Cal.  131.) 

25.  A  corporation  organised  under  the 
laws  of  this  state  for  the  purpose  of  mining, 
which  carried  on  mining  operations  in  the 
bed  of  the  Sacramento  river,  by  the  use  of 
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a  dredging  boat,  and  appliances  for  tbe  pur- 
pose of  extracting  gold  from  the  debris  in 
the  bed  of  the  stream,  is  within  the  pro- 
visions of  the  act  of  April  23,  1880,  for  the 
better  protection  of  the  stockholders  in  such 
corporations,  and  the  fact  that  the  purpose 
of  the  corporation  was  very  feebly  prose- 
cuted, and  that  the  work  done  was  without 
profit,  cannot  dispense  with  or  excuse  the 
discharge  of  the  duty  of  the  directors  to 
post  an  itemized  account  or  balance  sheet 
in  the  office  of  the  corporation,  as  required 
by  the  terms  of  that  act,  and,  upon  their 
entire  failure  so  to  do,  they  are  liable  under 
the  statute  to  a  judgment  at  the  suit  of  a 
stockholder  for  the  sum  of  one  thousand  dol- 
lars liquidated  damages,  as  penalty  for  the 
violation  of  that  act.  (Ball  v.  Tolman,  119 
Cal.  858.) 

26.  The  case  of  Eyre  v.  Harmon,  92  Cal. 
580,  in  reference  to  the  necessity  of  a  willful 
and  intentional  violation  of  the  statute  by 
the  directors  of  a  mining  corporation,  has 
no  application  where  there  is  an  entire  fail- 
ure of  the  directors  to  comply  with  the  stat- 
ute, and  no  facts  of  excuse  are  set  forth, 
or  attempted  to  be  proved  other  than  their 
ignorance  of  the  statute.  (Ball  v.  Tolman, 
119  Gal.  358.) 

27.  The  act  of  April  23,  1880,  for  the  bet- 
ter protection  of  stockholders  In  mining  cor- 
porations is  not  only  penal  in  its  nature,  but 
it  is  also  remedial  and  of  much  consequence 
and  value  to  stockholders,  and  it  must  re- 
ceive a  construction  with  reference  to  its 
beneficent  objects  as  well  as  to  its  penal 
character.    (Ball  v.  Tolman,  119  Gal.  358.) 

28.  The  act  of  April  23,  1880,  authorizing 
a  stockholder  of  a  domestic  mining  corpora- 
tion to  recover  from  its  directors  one  thou- 
sand dollars  as  liquidated  damages  for  their 
failure  to  comply  with  its  provisions,  is  a 
penal  statute,  which  prescribes  a  determi- 
nate penalty  for  neglect  of  the  duty  imposed 
by  law  upon  the  directors;  and  compensa- 
tion for  the  actual  damage  done  to  the  stock- 
holder was  not  intended  to  be  given  by  that 
act.    (Anderson  v.  Byrnes,  122  Cal.  272.) 

29.  The  amendatory  act  of  1897,  regard- 
less of  any  question  as  to  the  constitutional- 
ity of  the  provision  limiting  the  scope  and 
effect  of  the  act  to  mining  corporations 
"whose  stock  is  listed  and  offered  for  sale 
at  public  exchange,"  is  operative  as  to  the 
Independent  provision  limiting  the  liability 
of  the  directors  to  the  stockholder  to  the 
actual  damage  sustained  by  him  from  their 
neglect  of  imposed  duty,  and  has  so  entirely 
changed  the  remedy  of  the  stockholder  as  to 
preclude  the  enforcement  of  any  penalty  for 
a  previous  violation  of  the  original  act.  (An- 
derson v.  Byrnes,  122  Cal.  272.) 

30.  Evidence  of  letters  of  the  plaintiff 
offered  for  the  purpose  of  showing  that  the 
suit  was  brought  in  bad  faith  "solely  to  get 
even  with  defendant  for  removing  him  from 
his  berth  of  assistant  superintendent,"  and 
not  offered  for  purposes  of  impeachment  of 
the  plaintiff  as  a  witness  or  to  contradict 
his  testimony,  was  properly  excluded  as  im- 
material; nor  can  the  fact  that  plaintiff,  by 
reason  of  his  connection  with  the  company, 


had  knowledge  of  the  accounts,  and  had  the 
means  of  learning  about  them  after  his  dis- 
charge, excuse  noncompliance  of  the  direct- 
ors with  the  law.  (Ball  v.  Tolman,  119  Gal. 
358.) 

VII.  Leases  of  Mining  Property,  Rights  on. 

31.  If  a  joint  lease  of  adjacent  parts  of  a 
mine  by  adjoining  owners  of  the  several 
parts,  reserving  royalties  as  rent  to  be  paid 
jointly  to  the  lessors,  contains  no  covenants 
as  between  the  lessors,  either  of  them,  or 
the  grantee  of  either  of  them,  may  mine  on 
his  portion  of  the  leased  premises,  without 
incurring  any  liability  to  the  other  lessor. 
(Higgins  v.  California  Petroleum  and  As- 
phalt Co.,  122  Cal.  373.) 

32.  On  the  joint  lease  of  a  mine,  in  case  of 
conveyance  by  the  lessee  to  a  third  person 
not  an  assignee  of  the  lease,  the  right  to 
work  the  part  of  the  mine  conveyed  without 
liability  to  the  other  lessor  is  revived  In 
favor  of  such  third  person.  (Higgins  ▼. 
California  Petroleum  etc.  Co.,  122  Cal.  878.) 

MINGLING  FUNDS. 
See  Trusts  and  Trustees,  X. 

By  executor.  See  Executors  and  Admin- 
istrators, VIII,  4,  b. 

Effect  of,  by  bank.  See  Banks  and  Bank- 
ing, 22  et  seq. 

Liability  of  receiver.    See  Receivers,  28. 

MINGLING  OP  PROPERTY. 
See  Mortgages,  XIX,  3. 

MINISTERIAL  ACTS. 
See  Certiorari. 

Taking  acknowledgment,  is.  See  Acknowl- 
edgments, 1. 

Duty  of  assessor  is  ministerial,  when.  See 
Taxation,  70. 

MINORS. 
See  Infancy. 

MISCONDUCT. 

As  ground  of  new  trial.  See  New  Trial, 
III,  1. 

Disbarment  of  attorney.  See  Attorney  and 
Client,  IV. 

District  attorney,  misconduct  of.  See 
Criminal  Law,  IX,  6. 

Executor,  revocation  of  letters  for  mis- 
conduct of.  See  Executors  and  Adminis- 
trators, V. 

Jurors,  misconduct  of.  See  Jury  and 
Jurors,  X. 

In  trial,  objection  first  raised  on  appeal 
See  Appeals,  XI,  11,  c. 

Of  agent    See  Agency,  IV,  2. 

In  office  what  is.    See  Taxation,  73. 


MISDEMEANORS—MISTAKE. 
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MISDEMEANORS. 

See  Criminal  Law;  Ordinances,  IV. 

Judgment  for  carrying  on  business  with- 
out a  license,  effect  of.    See  Licenses,  V. 

Indictment  or  information  for,  within 
what  time  to  be  filed.  See  Criminal  Law, 
29. 

Use  of  shotguns  of  certain  caliber.  See 
Criminal  Law,  354. 

MISJOINDER. 
Of  parties.    See  Parties,  III. 

MISLEADING. 
Instructions.    See  Instructions.  II. 

MISNOMER. 

Correction  of.    See  Irrigation  Districts,  42. 
In  judgments,  correction  of.    See    Judg- 
ments, 25. 
When  immaterial.    See  Criminal  Law,  224. 

MISPRISIONS. 

Clerical  mistakes  in  findings.    See  Find- 
ings, IV. 
Correction  of.    See  Judgments,  V. 

MISREPRESENTATIONS. 
See  Fraud. 

MISTAKE. 

Attorney,  mistake  of,  effect  on  judgment. 
See  Judgments,  X,  3. 

Date,  mistake  in.    See  Taxation,  55. 

Decision  upon  disputed  question  as  to,  not 
reviewed.    See  Records. 

Deed,  action  to  correct  and  quiet  title. 
See  Statute  of  Limitations,  IV,  7. 

Default,  motion  to  vacate  because  of.  See 
Default,  III,  1. 

Delivery  of  property  by,  no  estoppel  to 
recover,  when.  See  Bankruptcy  and  Insol- 
vency, 47. 

Description,  mistake  in,  effect  of.  See 
Swamp  and  Overflowed  Lands,  30. 

Equity,  relief  in  against  mistake  of  law 
as  to  parties.    See  Homesteads,  27. 

Equity,  relief  in  for,  when  not  barred. 
See  Partition,  9. 

Equity  relieves  against  judgment  for  mis- 
take.   See  Public  Lands,  20. 

Evidence  of  ignorance  of  legal  rights, 
when  admissible.  See  Accord  and  Satisfac- 
tion, 2. 

Findings,  clerical  mistakes  in.  See  Find- 
ings, IV. 

Fraud,  finding  of  is  not  necessary  where 
findings  show  clear  mistake  of  fact  See 
Findings,  12. 

Judgment,  correction  of  mistakes  in.  See 
Judgments,  V. 

Law,  ignorance  of  is  no  excuse.  See  Re- 
scission of  Contracts,  11. 


Law,  mistake  of,  subrogation.  See  Sub- 
rogation, 1. 

Mutuality  need  not  be  shown.  See  Bound- 
aries, 6. 

Name  of  owner,  construction  of  code  sec- 
tion relating  to  mistake  In.  See  Swamp 
and  Overflowed  Lands,  33. 

Orders  made  through  mistake,  correcting 
or  setting  aside.    See  Records. 

Parol,  mistake  may  be  proved  by.  See 
Boundaries,  6. 

Partition,  equity  may  correct  mistake  In. 
See  Partition,  8  et  seq. 

Plaintiff  may  prove  mistake  in  rebuttal 
without  alleging  it    See  Fraud,  12. 

Receipt  or  release  obtained  by,  effect  of. 
See  Guardian  and  Ward,  11  et  seq. 

Record  on  appeal,  mistake  in  and  correc- 
tion of.    See  Appeals,  VI,  5. 

Redemption,  mistake  in,  relieved  in  equity. 
See  Mortgages,  180. 

Reformation  of  contract  for  mistake.  See 
Reformation  of  Contracts. 

Reformation  of  mortgage  for  mistake.  See 
Mortgages,  IV. 

Remedy,  mistake  in  selecting,  no  estoppel 
from.    See  Election,  1. 

Sale  by  assignee,  setting  aside.  See  Bank- 
ruptcy and  Insolvency,  51  et  seq. 

Settlement  with  full  knowledge  of  facts, 
when  only  set  aside.    See  Accounts,  6. 

Statute,  mistake  in  numbering  sections  in, 
when  presumed.    See  Streets,  65. 

Voluntary  payment  under  mistake  of  fact, 
what  not  recoverable.    See  Schools,  21. 

Will,  mistake  in  not  corrected.  See  Es- 
tates of  Deceased  Persons,  121. 

Testators,  mistakes  of.    See  Wills,  IV,  2. 

1.  The  maxim,  "Ignorantia  legis  neminem 
excusat,"  though  applicable  generally  to 
mistakes  of  law  pure  and  simple,  does  not 
apply  to  the  exceptional  case  where  a  party 
has  acted  in  ignorance  of  his  antecedent  and 
existing  private  legal  rights,  and  under  a 
misapprehension  which  involves  a  mistake 
of  fact  arising  out  of  a  mistake  of  law  as 
to  the  existence  of  a  legal  right  or  title, 
which  there  could  not  have  been  an  inten- 
tion to  part  with,  while  in  ignorance  of  it; 
but,  in  such  case,  equity  w.111  grant  relief 
from  the  legal  effect  of  instruments  which 
surrender  such  unsuspected  right  or  title. 
(Rued  v.  Cooper,  119  Cal.  463.) 

2.  A  "mistake  of  fact"  is  defined  in  sec- 
tion 1577  of  the  Civil  Code  as  one  "not 
caused  by  the  neglect  of  a  legal  duty  on  the 
part  of  the  person  making  the  mistake." 
The  neglect  of  the  legal  duty  of  the  owner 
of  property  to  see  that  It  is  properly  as- 
sessed, and  that  mistakes  therein  are  cor- 
rected, precludes  the  existence  of  a  "mistake 
of  fact"  on  his  part  in  a  voluntary  payment 
of  the  tax  as  assessed.  (San  Diego  Land 
etc.  Co.  v.  La  Presa  School  Dist,  122  Cal.  98.) 

3.  If  the  description  in  an  assessment  is 
so  ambiguous  that  a  mistake  might  reason- 
ably be  made  in  a  voluntary  payment  of  the 
tax,  the  court  will  not  relieve  against  such 
mistake.  (San  Diego  Land  etc.  Co.  v.  La 
Presa  School  Dist,  122  Cal.  98.) 

4.  A  contract  may  be  set  aside  for  a  clear 
mistake  of  fact  on  the  part  of  one  of  the 
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parties,  without  proof  of  fraud  of  the  other 
party;  and  where  the  evidence  for  the  plain- 
tiff showed  that  she  was  aged,  subject  to 
physical  infirmities,  and  inexperienced  in 
business,  and  had  confidence  and  implicit 
trust  in  the  defendant,  who  prepared  the 
contract  out  of  her  presence,  and  brought  it 
to  her  to  be  executed,  bringing  with  him  a 
notary  and  a  witness,  and,  knowing  that 
she  did  not  know  what  was  contained  in  the 
contract,  did  not  read  it  to  her,  and  that 
she  signed  it,  without  reading  it,  under  the 
understanding  and  belief  that  it  was  a  lease 
with  an  option  of  renewal,  and  in  ignorance 
of  the  fact  that  it  contained  a  contract  of 
sale,  the  circumstances  are  such  that  or- 
dinary prudence  on  the  part  of  the  defend- 
ant required  him  to  have  the  contract  read 
in  her  hearing,  and  the  plaintiff  should  not 
be  held  to  suffer  for  her  apparent  laches  In 
signing  it  in  ignorance  of  its  contents. 
(Moore  v.  Copp,  119  Cal.  429.) 

5.  A  settlement  with  stockbrokers  and  re- 
ceipt in  full  of  a  balance  of  the  stock  ac- 
count, made  in  ignorance  of  a  legal  right  to 
recover  moneys  paid  to  them  for  the  pur- 
chase and  sale  of  stocks  on  margin,  if  re- 
garded as  involving  a  mistake  of  fact,  in- 
volves unconscious  ignorance  of  a  fact  ma- 
terial to  the  contract,  within  subdivision  1 
of  section  1577  of  the  Civil  Code,  and,  if 
regarded  as  involving  a  mistake  of  law,  in- 
volves a  misapprehension  of  the  law  by  all 
parties,  all  supposing  that  they  knew  and 
understood  It,  and  all  making  substantially 
the  same  mistake  as  to  the  law,  within  sec- 
tion 1578  of  the  Civil  Code;  and  regarding 
the  receipt  as  a  general  release,  it  could  not, 
under  section  1542  of  the  Civil  Code,  extend 
to  claims  which  the  creditor  did  not  know 
or  suspect  to  exist  in  his  favor  at  the  time 
of  executing  the  release,  which,  if  known  by 
him,  must  have  materially  affected  his  set- 
tlement with  the  debtor,  nor  is  it  material 
that  his  Ignorance  of  the  fact  of  its  exist- 
ence was  occasioned  by  his  ignorance  of 
law.    (Rued  v.  Cooper,  119  Cal.  463.) 

6.  The  understanding  of  the  law  at  the 
time  of  the  settlement  of  a  contract,  though 
erroneous,  will  govern  the  settlement,  and 
the  subsequent  determination  of  the  ques- 
tion of  law  by  judicial  decision  to  the  con- 
trary does  not  create  such  a  mistake  of  law 
as  courts  will  rectify,  nor  can  it  have  a 
retroactive  effect  to  overturn  the  settlement 
which  was  legal  and  valid  when  made. 
(Cooley  v.  Calaveras  Co.,  121  Cal.  482.) 

7.  A  plaintiff  who  seeks  relief  upon  the 
ground  of  fraud  or  mistake  must  not  merely 
allege  or  show  ignorance  at  one  time  and 
discovery  at  another,  but  when  called  upon 
for  pleading  or  proof,  he  must  show  dili- 
gence and  that  he  has  not  failed  to  avail 
himself  of  sources  of  information  of  which 
he  had  knowledge,  and  to  investigate  which 
was  a  duty  incumbent  upon  him.  (Tarke 
v.  Bingham,  123  Cal.  363.) 

8.  The  question  whether  the  evidence  is 
sufficient  to  establish  the  intention  of  both 
parties  contrary  to  the  terms  of  the  instru- 
ment is  one  of  fact  to  be  determined  by  the 
trial  court,  and  its  decision  upon  the  weight 


or  conflict  of  the  evidence  is  not  open  to 
review  upon  appeal.  Where  the  court  finds 
that  there  was  no  inadvertence  or  mistake 
on  the  part  of  either  of  the  parties  or  of 
the  scrivener,  its  findings  cannot  be  dis- 
turbed upon  appeal  as  not  sustained  by  the 
evidence,  if  the  appellate  court  cannot  say 
from  the  evidence  that  its  conclusion  was  in- 
correct. (Hochstein  v.  Berghauser,  123  Cal. 
681.) 

9.  An  executory  agreement  between  a 
husband  and  wife,  pending  an  action  for  di- 
vorce, that  the  husband  would  convey  a  life 
estate  to  the  wife,  with  remainder  to  the 
children,  does  not  vest  any  interest  in  the 
children  nor  prove  a  mistake  in  a  subse- 
quent deed  from  him  to  her  in  fee  simple. 
The  parties  could  change  the  terms  of  the 
agreement  so  long  as  it  was  executory,  or 
make  such  other  disposition  of  the  property 
as  they  might  choose.  It  must  be  presumed 
that  the  deed,  when  executed,  expressed  the 
intention  of  the  parties.  (Hochstein  v. 
Berghauser,  123  Cal.  681.) 

MODIFICATION. 

Alteration  of  instruments.  See  Altera- 
tion of  Instruments. 

Building  contract,  modification  of.  See 
Mechanics'  Liens,  I,  5. 

Contract,  modification  of.  See  Contracts, 
VI. 

Decree  for  support,  modification  of.  See 
Husband  and  Wife,  3  et  seq. 

Instructions,  modification  of.  See  In- 
sanity, III,  5. 

Judgments,  modification  of.  See  Appeals, 
XII,  5;  Judgments,  V. 

Release  of  guarantor  by  modification  of 
contract    See  Guaranty,  14  et  seq. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit,  1, 1. 

MONEY  PAID. 
See  Assumpsit,  I,  2. 

MONEYS. 
Public.    See  cross-references  under  Funds. 

MONOPOLIES. 
See  Contracts,  III,  4. 

Restraint  of  trade;  trusts  designed  to  con- 
trol price  of  monopolies.  See  Restraint  of 
Trade,  6. 

MOON. 

Judicial  notice  as  to  time  of  rising  of. 
See  Judicial  Notice,  7. 

MOOT  QUESTIONS. 

Dismissal  of  appeal  presenting  abstract 
question.    See  Appeals,  IX,  2. 


MORAL  OBLIGATION— MORTGAGES. 


479 


Consideration  of  on  appeal.  See  Appeals, 
XI,  5. 

Question,  when  becomes  immaterial.  See 
Estates  of  Deceased  Persons,  11. 

MORAL  OBLIGATION. 

To  pay  debt  discharged  in  insolvency.  See 
Bankruptcy  and  Insolvency,  67. 

MORTGAGES. 

I.  What   Instruments  are    Mortgages; 

Deeds  Intended  as  Security. 
II.  Nature  of  Interest  Conveyed. 

III.  Acknowledgment;  Description  in. 

IV.  Reformation  of. 

V.  Recording  of;  Successive  Mortgages; 
Priority  of  Mortgage. 

VI.  What  Debts  Secured,  or  What 
Property  Covered  by;  Mortgages 
to  Secure  Future  Advances. 

VII.  Mortgages  upon  Joint  and  Several 
Interests;  Mortgage  by  One  Joint- 
ly Interested. 

VIII.  Possession  by  Mortgagor  or  Mort- 
gagee; Quieting  Title  against  Mort- 
gagee in  Possession. 

IX.  Powers  of  Mortgagor  Whose  Title 
is  Divested  by  Divorce. 

X.  Fiduciary   Relation    between   Mort- 
gagor and  Mortgagee. 

XI.  Pledge  or  Assignment  of  Notes  or 
Mortgage. 

XIL  Insurance  on  Premises. 

XIII.  Taxes,     Assessments,      and     Water 

Rates  on  Property. 

XIV.  Conveyance  of  Mortgaged  Premises. 

1.  Liability  of  Grantee  for  Mort- 

gage   Debt;    Assumption    of 
Mortgage. 

2.  Successive    Conveyances;     Re- 

lease of  Mortgage  to  Grantees. 

3.  Conveyance    by    Mortgagor  to 

Mortgagee. 

4.  Purchase  Pending  Suit  to  Fore- 

close. 

XV.  Renewal  or  Extension  of. 

XVL  Payment  of  Mortgage;  Setoff  of 
Debt  against  Mortgage. 

XVII.  Personal  Action  on  Note;  Rule  that 
there  can  be  but  One  Action  for 
Secured  Debt 

XVIII.  Foreclosure. 

1.  Right  of  Action,  when  Accrues; 

Statute  of  Limitations. 

2.  Who  may  Sue;    Real  Party  in 

Interest. 

3.  Parties  Defendant 

4.  Pleadings  in;    Affidavits  Deny- 

ing Execution. 

5.  Rights  and  Liabilities  of  Junior 

Mortgagees. 

6.  Receivers  In;  Right  to  Growing 

Crops. 

7.  Purchasers      from     Mortgagor 

Pending  Suit 


8.  Evidence  and  Findings. 

9.  Decrees  in;  Deficiency  Judg- 
ments; Fraud  in  Judgment 
and  Setting  Aside. 

10.  Attorney's  Fee;  Costs. 

11.  Sale. 

a.  Order  for  the  sale;  Pro* 
cedure  of  Sheriff,  What 
Governs. 

b.  Order  of  Sale  of  Lots;  Sales 
en  Masse. 

c.  What  Property  may  be 
Sold;  Amount  to  be  Sold. 

d.  Where  Several  Mortgages 
and  Property  not  Cov- 
ered by  all  Mortgages. 

e.  Bids;  What  may  be  In- 
cluded In  Bid  by  Mort- 
gagee; Adequacy  of  Con- 
sideration. 

f.  Title  and  Right  of  Posses- 
sion of  Purchaser;  Eject- 
ment by  Purchaser. 

g.  Agreement  to  Buy  in  Prop- 
erty and  Hold  for  Mort- 
gagor. 

h.  Sheriff's  Deed. 

12.  Redemption. 

13.  Miscellaneous    Questions   Aris- 
ing on. 

.  Chattel  Mortgages. 

1.  Execution  and  Form  of. 

2.  What  Property  may  be  Mort- 
gaged; Securing  Future  Ad- 
vances; Lien  and  Priority  of. 

3.  What  Covered  by;  Increase, 
Commingling,  or  Substitution 
of  Property. 

4.  Title  to  Property  and  Right  of 
Possession;  Agreement  to  Sell 
Property  for  Mortgagee. 

5.  Removal  of  Property  and  Re- 
cording of  Mortgage. 

6.  Sale  of  Property  Subject  to; 
Attachment  of  Proceeds. 

7.  Assignment  of  Notes  or  Trans- 
fer of  Mortgage  as  Collateral. 

8.  Foreclosure;  Appointment  of 
Receiver  or  Commissioner; 
Deficiency;  Redemption. 


Indemnity.    See  Indemnity. 

Agreement  to  loan  money  on  mortgage, 
consideration  for.    See  Loans. 

Refusal  to  loan  whole  amount  named  in 
mortgage  and  agreed  to  be  loaned.  See 
Loans. 

Agreement  to  give  mortgage,  effect  of. 
See  Homesteads,  12  et  seq. 

Against  estate  of  deceased  person.  See 
Estates  of  Deceased  Persons,  43  et  seq. 

Agent,  failure  to  object  to  mortgage  by, 
is  not  a  ratification,  when.    See  Agency,  21. 

Hypothecation  of  under  power  and  finding 
against  execution  of  power.  See  New  Trial, 
78. 

Trustee,  power  of  to  mortgage.  See  Trusts 
and  Trustees,  VIII. 

Attorney  with  power  to  mortgage  may 
mortgage  for  his  own  benefit,  when.  See 
Husband  and  Wife,  25. 
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Mortgage  to  indemnify  mortgagee  against 
loss,  rights  of  mortgagee.  See  Indemnity,  4 
et  seq. 

Taking  mortgage  as  security,  effect  of. 
See  Fraudulent  Conveyances,  20. 

Insurance  companies  may  loan  money  on 
mortgage.    See  Insurance,  72. 

Homestead,  mortgage  of.  See  Home- 
steads, VI. 

Mexican  grant,  mortgage  of.  See  Mexi- 
can Lands,  I,  2. 

Executor,  mortgages  by.  See  Executors 
and  Administrators,  VI,  4. 

Railroad,  mortgage  by.    See  Railroads,  V. 

Surviving  partner,  mortgage  by.  See  Part- 
nership, 36  et  seq. 

Distribution  to  mortgagee  of  heir.  See 
Estates  of  Deceased  Persons,  VIII,  4. 

Creditor's  bill  to  remove  fraudulent  mort- 
gage, venue  of.    See  Venue,  4. 

Merger  of  mortgage  lien  in  fee,  when  not 
implied.    See  Merger. 

Assignment  of  mortgages  to  owner  of  fee 
is  not  a  merger,  when.    See  Homesteads,  17. 


I.  What  Instruments  are  Mortgages;  Deeds 
Intended  as  Security. 

Actions  on  deeds  with  defeasances,  limita- 
tion of.    See  Statute  of  Limitations,  IV,  4. 

Trust  deeds.    See  Trust  Deeds. 

Agreement  to  reconvey  on  payment  of  a 
certain  sum*  and  interest  is  not  a  mortgage, 
when.    See  Ejectment,  2. 

Loan  to  be  secured  by  contract  to  convey 
is  in  nature  of  equitable  mortgage.  See  Spe- 
cific Performance,  7. 

Deed  and  mortgage  back  as  simultaneous 
acts.    See  Vendor  and  Vendee,  25. 

1.  A  complaint  for  an  accounting  against 
an  alleged  mortgagee  in  possession,  which 
alleges  that  plaintiff  was  the  owner  of  the 
property  at  all  times,  and  that  after  the  time 
fixed  by  the  original  agreement  for  payment 
of  the  indebtedness  secured,  a  new  agree- 
ment was  entered  into  for  the  purpose  of  se- 
curing the  remainder  of  the  indebtedness, 
by  the  terms  of  which  it  was  recited  that 
the  mortgagee  was  "now  the  owner  of  the 
residue  of  the  property/'  and  declared  that 
the  property  should  be  repurchased  by  the 
plaintiff  within  a  specified  time,  and  that 
time  was  of  the  essence  of  the  agreement, 
is  not  subject  to  a  general  demurrer  for 
want  of  sufficient  facts,  on  the  ground  that 
the  recitals  of  the  new  agreement  control 
the  allegations  as  to  security  and  estop  the 
plaintiff  from  alleging  that  defendant  was 
not  the  owner  of  the  property.  (Peninsular 
Trading  etc.  Co.  v.  Pacific  Steam  W.  Co., 
123  Cal.  689.) 

2.  The  court  will  not  look  to  the  form  of 
the  instrument,  but  to  its  real  character  as 
having  been  given  for  the  purpose  of  secur- 
ing indebtedness;  and  conceding  that  the 
new  agreement  bears  no  visible  earmarks  of 
a  mortgage,  if  the  fact  be,  as  the  complaint 
alleges,  and  the  demurrer  admits,  that  it 
was  entered  into  for  the  purpose  of  such 
security  no  form  of  words,  however  adroit, 


can  estop  the  plaintiff  from  pleading  and 
proving  that  fact  (Peninsular  Trading  etc. 
Co.  v.  Pacific  Steam  W.  Co.,  123  Cal.  689.) 

3.  Whether  it  was  the  real  purpose  of  the 
instrument  to  secure  the  residue  of  the  in- 
debtedness of  plaintiff  to  defendant,  as  al- 
leged, or  whether  its  object  was  to  establish 
the  relation  merely  of  vendor  and  purchaser, 
is  a  question  of  fact,  which  the  plaintiff  is 
entitled  to  have  tried  as  an  issue  of  fact 
upon  answer.  (Peninsular  Trading  etc.  Co.  v. 
Pacific  Steam  W.  Co.,  123  Cal.  689.) 

4.  The  stipulation  purporting  to  make  time 
of  the  essence  of  the  contract  can  only 
have  effect  if  the  real  object  of  the  contract 
was  to  establish  the  relations  of  vendor  and 
purchaser  between  the  parties.  It  can  have 
no  effect  where  the  admitted  relation  be- 
tween them  is  that  of  mortgagor  and  mort- 
gagee. (Peninsular  Trading  etc.  Co.  v.  Pa- 
cific Steam  W.  Co.,  123  Cal.  689.) 

5.  Section  5  of  article  VI  of  the  constitu- 
tion, requiring  actions  for  the  enforcement 
of  liens  to  be  commenced  in  the  county 
where  the  property  is  situated,  does  not  pre- 
clude an  inquiry  by  the  superior  court  as  to 
whether  the  relation  of  mortgagor  and  mort- 
gagee exists  between  parties,  in  aid  of  an 
action  of  which  it  has  jurisdiction,  though 
the  mortgaged  property  is  out  of  the  state. 
(Peninsular  Trading  etc.  Co.  v.  Pacific  Steam 
W.  Co.,  123  Cal.  689.) 

6.  Where  there  was  no  direct  evidence  in 
support  of  the  plaintiff's  claim  that  the  con- 
veyance, though  absolute  in  form,  was  in- 
tended as  a  mortgage;  but  it  was  sought  to 
establish  that  fact  by  inferences  and  argu- 
ment from  other  evidence,  the  court  was 
justified  in  requiring  clear  proof  of  that  fact, 
and,  in  the  absence  of  such  proof,  the  fact 
that  the  deed  purported  to  be  absolute  is 
sufficient  to  support  a  finding  that  it  was 
not  intended  as  a  mortgage.  (Falk  v.  Witt- 
ram,  120  Cal.  479.) 

7.  Findings  that  the  grantor  of  the  deed 
was  sane  at  the  time  of  its  execution,  and 
that  it  was  not  intended  as  a  mortgage,  ren- 
der it  Immaterial  to  find  upon  the  issue 
whether  the  defendant,  as  a  subsequent 
grantee,  bad  notice  of  the  contrary  facts  al- 
leged in  the  complaint.  (Falk  v.  Wittram, 
120  Cal.  479.) 

8.  Where  a  mortgage  was  made  by  deed 
absolute  upon  its  face,  and  a  defeasance  ex- 
ecuted by  the  grantee  was  not  acknowledged 
by  the  grantee,  but  was  merely  acknowl- 
edged and  recorded  by  the  grantor,  a  bona 
fide  purchaser  from  the  mortgagee  for  value, 
without  actual  notice  of  the  defeasance,  or 
of  the  fact  that  the  deed  was  Intended  as  a 
mortgage,  is  protected  under  the  provisions 
of  sections  2925  and  2950  of  the  Civil  Code, 
and  became  the  real  owner  of  the  lot.  (Car- 
penter v.  Lewis,  119  CaL  18.) 

9.  The  pendency  of  an  action  for  the  fore- 
closure of  a  mortgage  by  deed  absolute  is 
not  constructive  notice  to  a  bona  fide  pur- 
c  baser  from  the  mortgagee,  where  no  notice 
of  lis  pendens  appears  of  record;  nor  is  such 
purchaser  bound  to  take  constructive  notice 
of  the  mere  entry  of  a  decree  of  foreclosure 
in  j*uch    action  where    there  is  no  sale  or 
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docketing  of  the    judgment   therein.    (Car- 
penter v.  Lewis,  119  Gal.  18.) 

10.  In  an  action  to  have  a  deed  absolute 
In  form  declared  a  mortgage  and  to  redeem 
the  same,  after  an  accounting  of  rents  and 
profits,  the  plain  language  of  the  deed  should 
not  be  varied  by  parol  testimony,  unless  the 
evidence  is  strong  and  satisfactory;  but 
where  the  court  and  a  jury  to  which  special 
issues  were  referred  are  satisfied  with  the 
proof,  their  finding  will  not  be  disturbed, 
although  it  may  seem  to  the  appellate  court 
questionable  whether  the  evidence  is  suffi- 
cient to  support  the  finding,  if  it  cannot  be 
said  that  the  court  and  jury  abused  their 
discretion  In  finding  the  evidence  sufficient 
(Cline  v.  Bobbins,  112  Cal.  581.) 

11.  In  an  action  to  redeem  from  a  deed 
intended  as  a  mortgage  it  is  not  proper  to 
enter  a  decree  foreclosing  the  mortgage,  but 
the  decree  should  limit  a  reasonable  time 
within  which  plaintiff  must  pay  the  balance 
found  due,  and  direct  that  in  default  of  such 
payment  within  the  time  limited  the  action 
should  be  dismissed.  (Cline  v.  Bobbins  112 
Cal.  581.) 

Nature  of  Interest  under  deed  absolute  in- 
tended as  a  mortgage.    See  post,  II. 

Deed  intended  as  security,  conveyance  by 
mortgagor  and  assumption  of  mortgage  by 
vendee.    See  post.  63. 

II.  Nature  of  Interest  Conveyed. 

12.  A  mortgage,  though  a  conveyance  in 
form,  and  treated  as  a  conveyance  for  cer- 
tain purposes,  passes  no  estate  in  the  land, 
but  only  creates  a  lien  upon  it,  which  is  an 
incident  of  the  secured  debt,  and  passes  by 
a  simple  assignment  of  the  debt.  (Savings 
etc.  Soc.  v.  McKoon,  120  Cal.  177.) 

Mortgagee  of  property  does  not  "hold" 
the  property.    See  Corporations,  1. 

Mortgagee  is  entitled  to  all  security  for 
which  he  contracted.  See  Reformation  of 
Contracts,  3. 

Quitclaim  mortgage,  effect  of  subsequent 
patent.    See  Mexican  Lands,  14. 

Husband  and  wife  cannot  set  up  outstand- 
ing title  in  assignee  as  against  mortgagee 
of  homestead.    See  Ejectment,  8. 

Bona  fide  mortgagee,  rights  in  case  of  in- 
sanity.   See  Homesteads,  33. 

III.  Acknowledgment;  Description  In. 

Acknowledgment  of.  See  Acknowledg- 
ments. 

Acknowledgment  of  mortgage  to  a  bank 
by  a  notary  who  was  cashier.  See  Ac- 
knowledgments, 3. 

False  certification  by  notary,  damages  for. 
See  Notaries. 

13.  It  is  only  necessary  that  the  descrip- 
tion of  premises  in  a  deed  or  mortgage  shall 
be  sufficiently  definite  and  certain  to  enable 
the  land  to  be  identified:  and  it  is  suffi- 
cient if  It  is  possible  from  the  whole  descrip- 
tion to  ascertain  and  identify  the  land  in- 
tended to  be  conveyed  or  mortgaged.  (Rea 
v.  Haffenden,  116  Cal.  596.) 
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Description  by  subdivisions.  See  Mexican 
Lands,  2,  3. 

IV.  Reformation  of. 

Reformation  of  mortgage  for  mistake.  See 
Beformation  of  Contracts,  2,  3. 

Beformation  of  mortgage  on  homestead  by 
husband  and  wife.    See  Married  Women,  1. 

14.  In  an  action  to  reform  a  mortgage  in 
respect  to  the  copy  of  the  note  therein  de- 
scribed, and  to  foreclose  it  as  reformed, 
where  it  appears  that,  by  clerical  misprision 
of  the  scrivener,  the  note  was  incorrectly 
copied  in  the  mortgage,  and  that  all  parties 
to  the  mortgage  intended  that  it  should  con- 
tain a  true  copy  of  the  note  actually  exe- 
cuted by  the  defendants,  the  plaintiff  Is  en- 
titled to  a  reformation  of  the  mortgage  upon 
the  ground  of  mutual  mistake.  (Tarke  v. 
Bingham,  123  Cal.  163.) 

15.  Where  the  action  to  reform  and  fore- 
close the  mortgage  was  commenced  more 
than  three  years  after  the  execution  of  the 
mortgage,  and  the  complaint  did  not  plead 
a  discovery  of  the  mistake  for  which  the 
reformation  was  sought  within  the  three 
years,  limited  by  subdivision  4  of  section 
338  of  the  Code  of  Civil  Procedure,  and  the 
answer  pleaded  that  the  cause  of  action  to 
reform  the  mortgage  was  barred  by  that 
limitation,  such  pleading  of  the  answer  is 
deemed  controverted  by  the  plaintiff,  and  he 
may  prove  in  reply  that  the  mistake  was 
discovered  within  said  period  of  three  years. 
(Tarke  v.  Bingham,  123  Cal.  163.) 

V.  Recording     of;     Successive     Mortgages; 
Priority  of  Mortgage. 

Time  of  recording  of.   See  Registration,  1. 

Record  as  constructive  notice  of  assign- 
ment   See  post,  39,  40. 

Mortgage  not  recorded  is  subordinate  to 
lien  of  laborers.    See  Mechanics'  Liens,  19. 

Record  of  conveyance  is  not  constructive 
notice  to  prior  mortgagee.    See  post,  68. 

Mortgage  not  properly  recorded  is  admis- 
sible against  mortgagor.    See  post,  128. 

Unauthorized  and  void  record  of  mort- 
gage, effect  of.    See  Homesteads,  19. 

Failure  to  record  chattel  mortgage  and 
attachment  of  property.    See  post,  XIX,  5. 

Mortgages  upon  joint  and  several  inter- 
ests, contribution.    See  post,  VII. 

16.  The  certificate  of  the  record  of  a  mort- 
gage by  the  recorder  indorsed  upon  the  orig- 
inal instrument,  is  not  required  to  be  at- 
tested by  the  seal  of  the  recorder,  but  is 
sufficiently  attested  by  his  official  signature. 
(Glas  v.  Glas,  114  Cal.  566.) 

17.  The  prior  recordation  of  a  second  mort- 
gage does  not  give  it  priority  over  a  first 
mortgage  which  is  subsequently  recorded, 
where  the  mortgagee  named  in  the  second 
mortgage  had  actual  notice  of  the  execution 
and  existence  of  the  prior  note  and  mortgage 
when  the  second  mortgage  was  executed, 
while  such  mortgage  remains  in  the  hands 
of  the  mortgagee,  or  of  his  assignee,  who 
takes  without  consideration,  or  subsequently 
to  the  record  of  the  first  mortgage.  (County 
Bank  of  San  Luis  Obispo  v.  Fox,  119  Cal.  61.) 
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18.  In  an  action  to  determine  the  priority 
of  plaintiff's  mortgage,  which  was  first  exe- 
cuted over  defendant's  mortgage  upon  the 
same  property  which  was  later  in  execution, 
but  prior  in  recordation,  where  there  was 
evidence  upon  the  question  of  constructive 
notice,  which  it  was  necessary  for  the  trial 
court  to  pass  upon,  and  to  determine  wheth- 
er the  defendant  did  or  did  not  have  actual 
notice  of  circumstances  sufficient  to  put  a 
prudent  man  upon  inquiry  as  to  the  fact 
of  the  existence  of  the  prior  mortgage,  of 
which  he  might  have  learned  by  prosecuting 
such  Inquiry  by  ordinary  diligence  and  un- 
derstanding, it  is  not  sufficient  for  the  court 
to  find  that  .the  defendant  had  no  actual  no- 
tice of  Its  existence,  but  the  question  of  con- 
structive notice  thereof  must  also  be  passed 
upon,  and,  in  case  of  omission  to  find  there- 
upon, a  judgment  in  favor  of  the  defendant 
must  be  reversed  upon  appeal.  (Prouty  v. 
Devin,  118  Cal.  258.) 

19.  In  a  foreclosure  suit,  where  there  is  a 
conflict  as  to  priority  of  lien  between  an  as- 
signee of  a  second  mortgage,  which  was  re- 
corded first,  and  the  prior  mortgagee,  and 
it  appears  that  the  subsequent  mortgagee, 
whose  mortgage  was  first  recorded,  had  ac- 
tual notice  of  the  prior  mortgage,  it  devolves 
upon  such  assignee,  in  order  to  claim  pro- 
tection as  a  bona  fide  purchaser  of  the  sec- 
ond mortgage  for  value,  without  notice  of 
the  prior  mortgage,  to  plead  and  prove  the 
facts  essential  to  make  him  such  bona  fide 
purchaser,  and  to  show  that  he  took  for 
value  prior  to  the  recordation  of  the  first 
mortgage,  and  without  actual  notice  thereof. 
(County  Bank  of  San  Luis  Obispo  v.  Fox, 
119  Cal.  61.) 

20.  Where  the  court  finds  that  the  second 
mortgagee  had  actual  notice  of  the  prior 
mortgage,  and  there  is  neither  allegation 
nor  finding  that  any  consideration  was  paid 
for  the  assignment  of  the  second  mortgage, 
and  it  does  not  appear  but  that  it  may  have 
been  made  after  recordation  of  the  first 
mortgage,  the  assignee  of  the  second  mort- 
gage will  be  deemed  chargeable  with  con- 
structive notice  of  the  prior  mortgage,  and 
a  decree  giving  priority  of  lien  to  the  first 
mortgage  will  be  affirmed.  (County  Bank 
of  San  Luis  Obispo  v.  Pox,  119  Cal.  61.) 

Alimony  has  no  priority  over.  See  Mar- 
riage and  Divorce,  47. 

Mortgage  by  husband  takes  priority  over 
claim  by  wife  in  property,  on  divorce.  See 
Marriage  and  Divorce,  49  et  seq. 

Judgment  and  mortgage  by  surviving 
partner,  priority  between.    See  Partnership, 

36,  37. 

Equitable  mortgage  is  not  superior  to 
declaration  of  homestead.    See  Homesteads, 

14. 

Homestead,  filing  of,  does  not  defeat.  See 
Homesteads,  16-18. 

Homestead  filed  before  recording  of,  is  not 
subject  to.    See  Homesteads,  18. 

Priority  between  mortgage  and  home- 
stead.    See  Registration,  2. 

Priority  between  vendor's  lien  and  mort- 
gage.   See  Vendor  and  Vendee,  24  et  seq. 


Unauthorised  second  mortgage  of  wife's 
property  by  husband  and  release  of  prior 
mortgage,  subrogation.    See  Subrogation,  1. 

Priority  between  mortgage  and  title  under 
foreclosure  of  street  assessment.  See 
Streets,  135  et  seq. 

Priority  of  attachment  over  mortgage. 
See  Executions,  14. 

Purchaser  at  tax  sale,  priority  of,  over 
mortgage.    See  Taxation,  24. 

Agreement  for  annuity  takes  priority  over 
mortgage,  when.  See  Husband  and  Wife, 
29,  30. 

Unauthorized  and  void  record,  effect  of. 
See  Homesteads,  19. 

VI.  What  Debts  Secured,  or  What  Property 
Covered  by;  Mortgages  to  Secure  Fu- 
ture Advances. 

Mortgage  on  realty  does  not  cover  grow- 
ing crops.     See  post,  198,  199. 

Mortgage  creates  no  Hen  upon  growing 
crops.    See  Receivers,  13. 

Owner  of  land  mortgaged  is  entitled  to- 
growing  crops.    See  Growing  Crops. 

Subsequent  chattel  mortgage  upon  crop 
takes  precedence  of  a  mortgage  on  realty. 
See  post,  187,  188. 

21.  The  mortgagee  can  enforce  the  mort- 
gage only  to  accomplish  the  object  for  which 
it  was  made;  and  where  the  terms  of  the 
mortgage,  properly  interpreted,  show  that  it 
was  intended  to  Indemnify  against  the  con- 
sequences of  a  pledge,  it  cannot  be  en- 
forced as  securing  some  other  and  different 
engagement  of  the  mortgagor  resting  in 
parol.    (Fernandez  v.  Tormey,  121  Cal.  515.) 

22.  The  amount  of  a  note  executed  to  the 
mortgagee  by  a  firm  of  which  the  mortgagor 
was  a  member,  which  does  not  appear  to 
have  been  any  part  of  the  Indebtedness  of 
the  mortgagor  at  the  time  of  the  execution 
of  the  mortgage,  nor  an  advance  made  in 
pursuance  of  the  mortgage,  is  not  secured 
by  the  mortgage,  though  incorporated  as 
part  of  a  note  evidencing  the  indebtedness 
and  advances  thereby  secured.  (London, 
etc.  Bank  v.  Bandmann,  120  Cal.  220.) 

23.  A  mortgage  upon  the  land  with  its 
rents  and  profits  is  limited  in  its  effect,  so 
far  as  growing  crops  are  concerned,  to 
crops  growing  upon  the  land  at  the  time  of 
foreclosure,  and  does  not  vest  in  the  mort- 
gagee a  right  to  the  crop  grown  intermediate 
the  giving  of  the  mortgage  and  its  foreclos- 
ure, but  the  mortgagor  is  entitled  to  such 
crops,  and  may  exercise  as  absolute  domin- 
ion over  them  as  if  the  mortgage  did  not  ex- 
ist.   (Simpson  v.  Ferguson,  112  Cal.  180.) 

24.  A  mortgage  given  to  secure  "the  pres- 
ent indebtedness"  of  the  mortgagor  to  the 
mortgagee,  not  describing  nor  referring  to 
notes  then  evidencing  such  indebtedness, 
and  also  to  secure  further  "advances"  to  be 
thereafter  made  by  the  mortgagor  to  the 
mortgagee,  secures  the  "indebtedness/'  and 
"advances,"  as  the  "principal  obligation," 
referred  to  in  section  2911  of  the  Civil  Code, 
regardless  of  the  instruments  by  which  they 
may  be  evidenced,  or  of  any  change  of  form 
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thereof,  and  so  long  as  they  remain  subsist- 
ing obligations  under  new  evidences  of  the 
amount  thereof,  and  an  action  for  the 
amount  of  the  Indebtedness  and  advances 
secured  can  be  brought  upon  new  notes 
evidencing  the  same,  the  lien  of  such  mort- 
gage is  not  extinguished  under  said  section 
2911  merely  by  the  lapse  of  time  within 
which  an  action  might  have  been  brought 
upon  the  original  notes.  (London  etc.  Bank 
v.  Bandmann.  120  Gal.  220.) 

25.  The  real  estate  mortgage,  not  having 
been  executed  as  a  chattel  mortgage,  did  not 
cover  the  crop,  but  constitutes  a  lien  upon 
the  land  only;  and  it  is  immaterial  whether 
the  mortgagee  of  a  chattel  mortgage  upon 
the  crop  had  notice  of  the  real  estate  mort- 
gage or  not.  (Modesto  Bank  v.  Owens,  121 
Cai.  223.) 


VII.  Mortgages  upon  Joint  and  Several  In- 
terests; Mortgage  by  One  Jointly  In- 
terested. 

26.  Equity  requires  equality  in  support  of 
a  common  burden;  and  where  the  plaintiff 
in  an  action  to  foreclose  a  mortgage,  exe- 
cuted jointly  by  two  tenants  in  common,  ap- 
pears to  have  been  also  the  holder  of  two 
individual  mortgages  executed  to  him  by 
one  of  the  cotenants  upon  his  interest  in  the 
land,  one  of  which  was  prior,  and  the  other 
subsequent,  to  the  joint  mortgage,  and  the 
interest  of  such  cotenant  was  more  than 
sufficient  to  satisfy  the  prior  individual 
mortgage,  the  surplus  value  of  such  interest 
must  be  applied  to  the  subsequent  joint 
mortgage  debt,  for  the  payment  of  which 
the  individual  mortgagor  was  legally  and 
equitably  bound;  and  the  plaintiff  cannot,  by 
accepting  a  conveyance  from  him  in  satis- 
faction and  discharge  of  both  of  the  indi- 
vidual mortgages,  throw  the  whole  burden 
of  the  joint  mortgage  upon  the  interest  of 
the  other  tenant  in  common  in  the  mort- 
gaged land;  but  equity  will  preserve  the 
equality  of  the  common  burden,  by  compel- 
ling the  owner  of  each  part  to  a  just  contri- 
bution, as  if  no  discharge  or  purchase  had 
taken  place.  (Porter  v.  Muller,  112  Cal. 
355.) 

27.  A  mortgage  lien  cannot  be  changed  or 
extended  by  a  verbal  promise;  and  the  fact 
that  the  other  cotenant  verbally  undertook 
and  promised  to  pay  the  whole  of  the  joint 
mortgage  debt,  can  be  of  no  effect  to  place 
any  burden  upon  his  interest  in  the  land  ad- 
ditional to  that  imposed  upon  it  by  the 
written  terms  of  the  mortgage;  and  the 
recognition  of  a  greater  obligation  than  that 
imposed  by  the  note  and  mortgage  could 
not  have  enlarged  or  changed  the  obliga- 
tions created  by  it.  (Porter  v.  Muller,  112 
Cal.  355.) 

28.  Where  the  original  mortgage  covered 
an  undivided  interest  in  a  ranch,  and,  prior 
to  the  action  to  foreclose,  the  ranch  was 
partitioned  in  an  action  to  which  the  trus- 
tee in  bankruptcy  and  the  appellants  were 
parties,  and  in  lieu  of  the  undivided  Interest 
covered    by  the    mortgage,    several  parcels 


were  set  off  to  the  mortgagee,  and  were  ad- 
judged by  the  decree  to  be  subject  to  the 
Hen  of  the  mortgage,  such  decree  is  res 
ad  judicata,  and  the  mortgage  may  be  fore- 
closed upon  a  lot  included  in  those  parcels, 
whether  it  was  originally  covered  by  it  or 
not.    (Lloyd  v.  Davis,  123  Cal.  348.) 

29.  Under  a  contemporaneous  written 
agreement  accompanying  a  note  and  mort- 
gage executed  in  the  name  of  one  of  two 
persons  jointly  interested  therein,  by  which 
the  mortgagee  named  agreed  to  collect  or 
foreclose  the  mortgage,  and  to  pay  to  the 
beneficial  owner  his  pro  rata  share  out  of 
any  sums  paid  on  the  mortgage,  the  fore- 
closure of  the  mortgage  with  the  consent  of 
the  beneficial  owner,  in  an  action  brought 
by  a  subsequent  lienholder,  and  a  pur- 
chase made  thereunder  in  the  name  of  the 
mortgagee,  does  not  constitute  a  payment, 
and  does  not  render  the  purchaser  liable  to 
an  action  upon  the  agreement.  He  is  merely 
a  trustee  for  the  co-owner  as  to  his  propor- 
tionate interest  in  the  title  obtained  by  the 
foreclosure.  (Hardin  v.  Dickey,  123  Cal. 
513.) 

30.  The  purchase  under  foreclosure  In  the 
name  of  the  mortgagee  did  not  constitute  an 
appropriation  of  the  property  to  his  own 
use,  nor  force  a  maturity  of  the  agreement 
to  pay  the  beneficial  owner  out  of  any  sums 
paid  on  the  mortgage,  in  the  absence  of  any 
demand  and  refusal  to  make  a  declaration 
of  trust,  or  to  convey  to  the  beneficial  owner 
his  interest  in  the  property.  (Hardin  v. 
Dickey,  123  Cal.  513.) 

31.  The  beneficial  owner  of  the  Interest  in 
the  mortgage  may  elect  to  await  a  change 
of  the  property  into  money,  and  then  collect 
his  proportionate  share  of  the  proceeds  at 
law;  or  to  proceed  in  equity  to  enforce  his 
interest  in  the  purchase.  (Hardin  v.  Dickey, 
123  Cal.  513.) 

VIII.  Possession    by   Mortgagor   or    Mort- 
gagee; Quieting  Title  against  Mort 
gagee  in  Possession. 

Use  and  occupation.  See  Use  and  Occupa- 
tion. 

Use  and  occupation  where  mortgagee 
agrees  to  sell  his  title  and  contract  is 
rescinded.    See  Use  and  Occupation. 

Possession  by  mortgagee  under  deed  abso- 
lute intended  as  mortgage,  when  adverse. 
See  Adverse  Possession,  25. 

Mortgagee  in  possession  may  acquire  pre- 
scriptive title.    See  Adverse  Possession,  25. 

32.  A  mortgagee  has  no  right  of  possession 
of  the  mortgaged  premises  when  not  author- 
ized by  express  terms,  and  the  mortgagor  is 
entitled  to  remain  in  possession  until  the 
expiration  of  the  time  allowed  for  redemp- 
tion; and  when  the  mortgagor  removed  a 
house  from  the  mortgaged  premises  during 
the  period  allowed  for  redemption,  an  ac- 
tion of  replevin  therefor  by  the  mortgagee, 
brought  prior  to  the  expiration  of  that 
period,  is  premature,  and  cannot  be  main- 
tained. (People's  Savings  Bank  of  Fresno  v. 
Jones,  114  Cal.  422.) 


484 


MORTGAGES,    IX,    X,    XI. 


33.  A  mortgagor,  or  his  successor  in  inter- 
est, who  seeks  to  quiet  title  against  tbe 
mortgagee  in  possession  is  bound  by  the 
maxim  that  he  who  seeks  equity  must  do 
equity,  and  must  pay  the  mortgage  as  a  con- 
dition of  success  in  the  suit;  but  if  the 
mortgagee  in  such  a  case  denies  that  there 
is  any  equity  to  be  done  by  the  mortgagor, 
and  has  asserted  title  in  himself,  the  mort- 
gagor or  those  claiming  under  him  must  pro- 
ceed against  the  mortgagee  within  five  years 
after  an  adverse  claim  of  title  has  been 
made  manifest,  or  lose  all  remedy,  whether 
the  debt  or  obligation  secured  by  the  mort- 
gage has  been  paid  or  not.  (Peshine  v.  Ord, 
119  Gal.  311.) 

Action  by  mortgagor  who  has  been  di- 
vorced against  mortgagee  in  possession. 
See  post,  IX. 

IX.  Powers    of  Mortgagor    Whose  Title  is 
Divested  by  Divorce. 

34.  Where  the  title  of  the  mortgagor  has 
been  divested  by  a  decree  of  divorce,  his 
subsequent  acts  are  those  of  a  stranger  to 
the  premises,  and  cannot  defeat  any  rights 
acquired  under  the  decree;  and  an  agree- 
ment made  In  a  subsequent  action  brought 
by  the  mortgagor  against  the  mortgagee  in 
possession,  by  the  terms  of  which  the  mort- 
gagor agreed  that  the  mortgagee  was  the 
owner  of  the  premises  covered  by  the  decree 
of  divorce,  cannot  defeat  the  rights  acquired 
under  that  decree,  though  such  agreement 
may  serve  to  manifest  an  adverse  claim  to 
the  premises  by  the  mortgagee,  and  to  show 
that  no  redemption  was  contemplated  be- 
tween the  parties  to  the  agreement.  (Pesh- 
ine v.  Ord,  119  Cal.  311.) 


X.  Fiduciary    Relation   between   Mortgagor 

and  Mortgagee. 

35.  Where  a  mortgagee  does  not  give  to 
the  mortgagor  control  over  the  property 
mortgaged,  or  where  there  is  a  mere  decree 
of  foreclosure  and  sale,  without  possession 
by  the  mortgagee,  or  the  appointment  of  a 
receiver,  or  any  threatening  of  proceedings 
therefor,  there  is  no  fiduciary  relation  be- 
tween the  mortgagor  and  mortgagee,  affect- 
ing the  right  of  the  mortgagee  to  negotiate 
a  purchase  of  the  rights  of  the  mortgagor  in 
the  property  mortgaged.  (De  Martin  v. 
Phelan,  115  Cal.  538.) 


XI.  Pledge  or  Assignment  of  Notes  or  Mort- 
gage. 

Foreclosure  by  assignee.    See  post,  XVIII, 

1. 
Assignment  of  debt  passes  the  mortgage. 

See  ante,  II. 

Rights  of  bona  fide  assignee  of  mortgagee 
with  notice.    See  ante,  19,  20. 

Assignee  of  unrecorded  assignment  of 
mortgage  is  bound  by  decree  of  foreclosure. 
See  post,  102. 


Chattel  mortgage,  assignment  of  notes  or 
transfer  of  mortgage  as  collateral.  See 
post,  XIX,  7. 

36.  The  mere  delivery  of  a  note  and  mort- 
gage by  way  of  pledge  to  secure  Indebted- 
ness of  the  mortgagor,  without  any  indorse- 
ment or  written  assignment  of  the  note  or 
mortgage,  does  not  constitute  such  a  trans- 
fer as  will  deprive  the  mortgagee  of  the 
right  to  present  a  claim  therefor  against  the 
estate  of  the  deceased  mortgagor,  and'to  sue 
thereon  In  his  own  name  with  the  consent 
of  the  pledgee;  and.  in  such  case,  the  pledgor 
holds  the  legal  title,  and  is  entitled  to  sue 
as  the  real  party  in  interest  (Consolidated 
Nat.  Bank  of  San  Diego  v.  Hayes,  112  Cal. 
75.) 

37.  Where  notes  secured  by  mortgages  are 
assigned  to  a  mortgagee  as  collateral  secur- 
ity for  the  payment  of  a  note  and  mortgage 
executed  to  him,  he  is  not  required  to  fore- 
close the  two  mortgages  In  one  action;  but, 
after  foreclosing  his  own  mortgage,  and  ob- 
taining a  judgment  for  deficiency,  he  may 
foreclose  the  mortgage  assigned  to  him  as 
collateral  security;  and  he  is  not  liable  as 
for  a  conversion  by  merging  the  assigned 
mortgage  into  a  judgment  of  foreclosure 
thereof  In  his  own  name,  but  is  only  liable 
to  an  accounting  of  the  proceeds  when  col- 
lected, if  there  should  be  any  surplus  after 
paying  his  judgment  for  deficiency.  (Mc- 
Arthur  v.  Magee,  114  Cal.  126.) 

38.  The  assignee  of  a  note  and  mortgage 
as  collateral  security  may  purchase  the 
mortgaged  premises  at  sale  under  foreclos- 
ure, and,  in  the  absence  of  fraud,  he  takes 
an  absolute  title,  and  is  required  only  to  ac- 
count for  the  proceeds.  (McArthur  v.  Ma- 
gee, 114  Cal.  126.) 

39.  Construing  together  sections  2934  and 
2935  of  the  Civil  Code,  the  record  of  the  as- 
signment of  a  mortgage  by  the  mortgagee 
operates  as  notice  thereof  to  the  mortgagor, 
so  as  to  invalidate  any  payment  made  by 
him  to  the  original  mortgagee,  after  he  has 
ceased  to  be  a  holder  of  the  note  and  mort- 
gage; and  the  mortgagor  must  be  deemed  to 
have  constructive  notice  of  the  assignment, 
when  thereafter  conveying  the  mortgaged 
land  to  the  mortgagee  in  payment  of  the 
note,  and  such  payment  and  conveyance  is 
not  valid  and  binding  upon  the  assignee  of 
the  notes  and  mortgage,  though  the  mort- 
gagor had  no  actual  notice  of  the  assign- 
ment.   (Rodgers  v.  Peckham,  120  Cal.  238.) 

40.  A  purchaser  from  the  mortgagee,  who 
received  the  unauthorized  conveyance  from 
the  mortgagor  in  satisfaction  of  the  notes 
and  mortgage,  has  no  greater  rights  against 
the  assignee  of  the  mortgage  than  those 
possessed  by  the  mortgagee,  but  took  with 
constructive  notice  of  the  mortgage,  and 
that  it  had  not  been  satisfied  or  discharged 
on  the  record,  and  held  the  land  subject  to 
the  lien  of  the  mortgage  upon  it  In  favor  of 
the  assignee.  (Rodgers  v.  Peckham,  120  Cal. 
238.) 

41.  The  fact  that  the  notes  and  mortgage 
were  assigned  by  the  mortgagee  as  collateral 
security,  and  that  the  assignee  gave  to  the 
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mortgagee  verbal  authority  to  collect  money 
due  on  the  notes  held  as  collateral  security, 
does  not  tend  to  show  authority  from  the  as- 
signee to  the  mortgagee  to  take  the  mort- 
gaged land  or  anything  but  money  in  pay- 
ment of  the  notes.  (Rodgers  v.  Peckham, 
120  Cal.  238.) 

XII.  Insurance  on  Premises. 

42.  Where  a  mortgage  provided  that  the 
mortgagor  would  keep  the  property  insured 
in  a  specified  sum  for  the  benefit  of  the 
mortgagees;  and  a  policy  was  issued  in  the 
name  of  the  mortgagor  for  the  benefit  of  the 
mortgagees,  who  advanced  the  premium, 
and  took  the  note  of  the  mortgagor  therefor, 
the  payment  of  the  premium  is,  in  effect, 
made  by  the  mortgagor,  and  the  stipulation 
In  the  policy  for  payment  to  the  mortgagees, 
in  case  of  loss,  is  but  a  provisional  assign- 
ment of  the  contingent  proceeds  of  the  con- 
tract, and  does  not  have  the  effect  to  substi- 
tute the  mortgagees  for  the  mortgagor  as 
the  party  insured,  but  it  is  still  the  mort- 
gagor, as  the  owner  of  the  premises,  who  is 
insured,  and  with  whom  alone  the  contract 
-of  Insurance  is  made,  and  the  continued 
validity  of  the  policy  is  dependent  upon  the 
performance  by  him  of  the  conditions  em- 
braced in  it,  and  he  is  bound  by  a  condition 
therein  against  further  insurance.  (Hol- 
brook  v.  Baloise  Pire  Ins.  Co.,  117  Cafc  561.) 

4$.  Where  a  broker  negotiated  the  mort- 
gage loan  as  the  agent  of  both  parties,  and 
being  also  local  agent  of  the  defendant  in- 
surance company,  signed  the  name  of  the 
mortgagor  to  an  application  for  insurance 
in  the  amount  agreed  upon  between  the 
mortgagor  and  mortgagee,  and  issued  a  pol- 
icy in  his  name  for  that  amount,  for  the 
benefit  of  the  mortgagees,  and  the  premium 
was  paid  from  funds  of  the  mortgagees  in 
the  hands  of  the  broker,  and  the  mortgagor 
gave  the  mortgagees  his  note  for  the  amount 
of  the  premium,  the  policy  must  be  deemed 
to  be  the  policy  of  the  mortgagor,  and  he  is 
chargeable  with  knowledge  of  its  terms  and 
conditions,  the  knowledge  of  the  broker,  as 
his  agent,  being  imputed  to  him.  (Holbrook 
v.  Baloise  Fire  Ins.  Co.,  117  Cal.  561.) 

44.  The  mortgagees,  having  accepted  and 
retained  the  policy,  showing  on  its  face  that 
the  mortgagor  was  the  insured  party,  are  in 
no  position  to  urge  that  their  rights  should 
not  be  affected  by  mere  imputed  knowledge 
of  the  mortgagor,  or  by  his  contract  for 
further  insurance,  without  actual  knowledge 
on  his  part  of  the  conditions  of  the  policy, 
as  they  acted  on  the  assumption  that  he  had 
actual  knowledge.  (Holbrook  v.  Baloise 
Fire  Ins.  Co.,  117  Cal.  561.) 

XIII.  Taxes,  Assessments,  and  Water  Bates 

on  Property. 

45.  Upon  foreclosure  of  a  mortgage  which 
assumed  the  form  of  a  deed  and  defeasance, 
an  allegation  and  finding  stating  that  the 
mortgagee  required  the  mortgagor  to  pay 
the  taxes  upon  the  land  mortgaged  without 


any  diminution  of  the  amount  by  reason  of 
the  mortgage,  but  not  stating  that  the 
agreement  of  the  mortgagor  to  pay  the  taxes 
was  part  of  the  mortgage  contract,  is  not 
broad  enough  to  establish  an  agreement 
violative  of  the  constitution,  and  making  the 
Interest  uncollectible.  (London  etc.  Bank  v. 
Bandmann,  120  Cal.  220.) 

46.  Receipts  for  taxes  on  the  mortgaged 
lands  found  in  the  possession  of  the  de- 
ceased mortgagee,  raise  a  presumption  that 
the  taxes  were  paid  by  him,  in  the  absence 
of  proof  to  the  contrary,  though  one  of  them 
was  in  the  name  of  the  mortgagor,  and  an- 
other in  the  name  of  an  express  companv. 
(Lloyd  v.  Davis,  123  Cal.  34&) 

47.  In  an  action  by  the  insurance  com- 
pany to  foreclose  the  mortgage  as  against 
the  husband  and  wife,  it  cannot  recover 
taxes  alleged  to  have  been  left  unpaid  by 
the  husband,  of  which  payment  no  proof 
was  offered,  upon  the  trial;  and  a  decree 
ordering  such  payment  is  erroneous,  but 
will  be  modified  upon  appeal  by  the  wife, 
at  the  cost  of  the  respondent,  by  ordering 
the  taxes  stricken  therefrom  upon  applica- 
tion of  the  respondent  for  such  modification, 
instead  of  a  reversal  of  the  judgment.  (Sun 
Ins.  Co.  v.  White.  123  Cal.  196.) 

48.  Judgment  for  recovery  from  a  mort- 
gagee of  taxes  paid  upon  the  mortgage  by 
the  mortgagor,  affirmed  upon  the  authority 
of  San  Gabriel  Co.  v.  Witmer  Co.,  96  Cal. 
623,  upon  the  principle  of  stare  decisis.  (An- 
gus v.  Plum.  121  Cal.  608.) 

49.  It  is  only  the  tax  levied  upon  the  se- 
curity that  the  owner  may  pay  and  have  the 
amount  thereof  deducted  from  the  amount 
of  the  security;  and  where  there  was  no  as- 
sessment of  the  security,  and  the  assessment 
for  which  the  taxes  were  paid  by  the  owner 
after  the  judgment  of  foreclosure  had  been 
rendered  was  upon  the  land  without  any  de- 
duction for  mortgage  or  other  obligation, 
the  owner  is  not  authorised  to  have  the 
taxes  so  paid  deducted  from  the  judgment. 
(Hibernia  Sav.  etc.  Soc.  v.  Behnke,  121  Cal. 
339.) 

50.  Taxes  upon  the  mortgaged  premises 
paid  by  the  mortgagee  for  the  purpose  of 
preserving  his  security,  may  be  added  to  the 
mortgage.  An  assessment  by  a  reclamation 
district,  like  any  other  tax,  creates  a  lien 
upon  the  land  paramount  to  the  lien  of  the 
mortgage,  and,  when  paid  by  the  mortgagee, 
may  be  added  to  the  mortgage,  under  sec- 
tion 2876  of  the  Civil  Code.  (Weinreich  v. 
Hensley,  121  Cal.  647.) 

51.  Whether  the  assessment  by  the  rec- 
lamation district  was  properly  made  to  the 
owner  of  the  tract,  as  required  by  law,  or 
whether  its  form  was  such  as  would  have 
defeated  an  action  for  its  collection,  or 
would  have  conferred  no  title  upon  a  pur- 
chaser under  foreclosure  thereof,  is  not  the 
test  of  the  right  of  the  mortgagee  to  recover 
the  amount  paid  for  its  discharge;  but  it  is 
sufficient  that  the  assessment  created  an  ap- 
parent cloud  upon  the  title  to  the  mortgaged 
premises,  and  to  the  extent  of  such  cloud 
Impaired  the  security.  (Weinreich  v.  Hen- 
sley, 121  Cal.  647.) 
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52.  A.  request  by  tbe  mortgagor,  who  exe- 
cuted the  mortgage  In  a  representative  ca- 
pacity, that  the  reclamation  assessment 
should  be  paid  by  the  mortgagee,  justified 
the  mortgagee  in  assuming  that  the  request 
was  made  in  such  representative  capacity, 
in  behalf  of  the  estate  and  for  its  preserva- 
tion, rather  than  as  residuary  legatee,  and 
the  mortgagor,  as  residuary  legatee,  is  es- 
topped from  disputing  the  right  of  the 
mortgagee  to  make  payment  under  the  re- 
quest.   (Weinreich  v.  Hensley,  121  Oal.  647.) 

53.  A  cross-complaint  by  the  reclamation 
district  to  enforce  its  assessment  as  a  para- 
mount lien,  in  an  action  to  foreclose  a  mort- 
gage executed  by  an  executrix,  to  which 
the  executrix  is  not  made  a  party,  and  to 
which  she  appeared  individually,  jdoes  not 
authorize  the  court  to  determine  that  the  es- 
tate of  the  decedent,  or  any  person  inter- 
ested therein,  who  was  not  made  a  party  to 
the  cross-complaint,  was  bound  by  the  as- 
sessment. (Weinreich  v.  Hensley,  121  Cal. 
647.) 

54.  One  of  two  residuary  legatees,  who 
was  served  with  the  cross-complaint,  but 
took  no  issue  upon  its  allegations,  is  pre- 
cluded from  questioning  the  judgment  sus- 
taining the  validity  of  the  assessment;  and 
is  also  estopped  from  questioning  such  val- 
idity declared  by  a  former  judgment  in  an 
action  to  which  such  a  devisee  was  a  party. 
But  the  interest  of  the  other  residuary  lega- 
tee is  unaffected,  if  not  made  a  party  to  the 
cross-complaint  or  to  the  former  action. 
(Weinreich  v.  Hensley,  121  Cal.  647.) 

55.  Where  the  mortgagee  paid  a  charge 
for  water  appurtenant  to  the  mortgaged 
premises,  merely  at  the  request  of  the  mort- 
gagor, but  without  any  agreement  in  the 
mortgage  or  otherwise,  constituting  such 
payment  a  lien  upon  the  premises,  such  pay- 
ment is  improperly  enforced  as  a  lien  in  the 
action  to  foreclose  the  mortgage.  (Savings 
Bank  of  Southern  California  v.  Asbury,  117 
Cal.  96.) 

XIV.  Conveyance  of  Mortgaged  Premises. 

1.  Liability  of  Grantee  for  Mortgage  Debt; 
Assumption  of  Mortgage. 

Purchaser  of  land  subject  to  mortgage 
waives  right  to  rescind  for  fraud  by  laches 
and  acquiescence,  when.    See  Fraud,  20. 

Right  of  purchaser  from  grantee  in  abso- 
lute deed  intended  as  a  mortgage.  See  ante, 
8  et  seq. 

Grantee  assuming  mortgage  debt,  manner 
of  sale  on  foreclosure  in  case  of.  See  post, 
158. 

56.  A  quitclaim  deed  from  the  mortgagor 
of  the  mortgaged  premises,  In  which  no 
reference  Is  made  to  the  mortgages  there- 
upon, imposes  no  personal  liability  to  the 
mortgagee  upon  the  person  receiving  it;  and 
a  subsequent  deed  of  grant  from  him,  recit- 
ing that  the  grantee  did  "assume  and  agree 
to  pay"  the  mortgages,  and  another  deed  of 
grant  from  the  grantee  to  another  grantee 
containing  a  similar  recital,  do  not  create 


any  privity  between  the  subsequent  gran- 
tees and  the  mortgagee,  or  Impose  upon 
them  any  personal  liability  to  the  mort- 
gagee, nor  can  either  of  such  subsequent 
grantees  be  subjected  to  a  deficiency  judg- 
ment upon  foreclosure  of  the  mortgages. 
(Ward  v.  Maria  de  Oca,  120  Cal.  102.) 

57.  The  right  of  a  mortgagee  to  recover  a 
deficiency  judgment  directly  against  the 
grantee  of  the  mortgagor  who  has  assumed 
to  pay  the  mortgage  debt,  springs  from  the 
rule  of  equity  that  a  creditor  is  entitled  to 
the  benefit  of  any  obligations  or  securities 
given  by  his  debtor  to  one  who  has  become 
surety  of  such  debtor,  for  \he  payment  of 
the  debt;  but  this  principle  is  only  applica- 
ble to  a  case  where  the  grantor  is  personally 
liable  for  the  mortgage  debt,  and  does  not 
apply  where  no  such  liability  exists.  (Ward 
v.  Maria  de  Oca,  120  Cal.  102.) 

58.  Where  the  court  found  upon  sufficient 
evidence  that  neither  of  the  subsequent 
grantees  had  any  notice  at  the  time  of  his 
conveyance  of  any  personal  liability  to  the 
mortgagor  of  the  person  who  received  the 
quitclaim  deed  from  him,  and  that  It  was 
not  Intended  that  either  of  such  grantees 
should  assume  or  pay  the  notes  described 
in  the  mortgages,  but  merely  that  they 
should  remain  liable  for  the  mortgages  to 
the  extent  of  the  real  estate  only,  the  court 
was  correct  in  not  decreeing  a  deficiency 
judgment  against  such  subsequent  grantees, 
and  it  is  immaterial  that  the  person  who  re- 
ceived the  quitclaim  deed  acted  as  agent 
for  the  mortgagee  for  the  Investment  of  his 
money  to  the  agent's  possession,  or  was  in- 
volved in  liability  to  the  mortgagee  gro wing- 
out  of  the  confidential  relations  between 
them.    (Ward  v.  Maria  de  Oca,  120  Cal.  102.) 

59.  Deeds  of  mortgaged  premises  merely 
specifying  that  the  lands  conveyed  are  "sub- 
ject to  the  mortgage,"  do  not  create  any  as- 
sumption of  the  mortgage  debt  by  grantees, 
nor  subject  them  to  a  deficiency  judgment 
upon  foreclosure  of  the  mortgage.  (Com- 
mercial Bank  of  Madera  v.  Redfield,  122  Cal. 
406.) 

00.  A  subsequent  verbal  promise  by  the 
grantee  to  pay  the  mortgage  debt,  made 
without  consideration,  is  not  binding;  and  a 
subsequent  voluntary  forbearance  of  the 
plaintiff  to  sue,  not  based  upon  any  promise 
of  the  grantee  to  pay  thp  debt,  nor  made  a 
condition  thereof,  cannot  support  the  prom- 
ise. (Commercial  Bank  of  Madera  v.  Red- 
field,  122  Cal.  405.) 

61.  A  grantee  of  the  mortgagor  who  as- 
sumes payment  of  the  mortgage  debt  is  not 
a  mere  stranger  to  the  principal  obligation, 
but  becomes  the  principal  debtor,  and  his 
grantor  becomes  his  surety;  and  the  doc- 
trines concerning  suretyship  must  control 
the  dealings  between  the  mortgagor,  mort- 
gagee, and  such  grantee.  (Tuohy  v.  Woods, 
122  Cal.  665.) 

62.  A  grantee  of  the  mortgaged  premises, 
who  has  assumed  the  payment  of  the  mort- 
gaged indebtedness,  may  have  a  deficiency 
judgment  docketed  against  him.  But,  if  the- 
mortgagee  declines  to  request  such  judg- 
ment, the  court  is  not  required  to  include  it 
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In  the  decree.  The  mortgagor,  however,  is 
not  entitled  to  a  judgment  for  such  defi- 
ciency against  the  grantee  until  after  he  has 
paid  the  same.  (O'Neal  r.  Hart,  116  Gal. 
69.) 

63.  The  rule  that  where  the  grantee  of 
mortgaged  premises  undertakes  as  part  of 
the  consideration  of  the  conveyance  to  pay 
the  grantor's  debt  to  a  mortgagee,  the  mort- 
gagee can  enforce  the  obligation  as  having 
been  made  for  his  benefit,  and  have  a  per- 
sonal judgment  for  deficiency  against  him 
upon  foreclosure  of  the  mortgage,  does  not 
apply  where  the  deed  is  Intended  as  a  mort- 
gage security  for  a  debt  of  the  grantor  to 
the  grantee;  and,  in  such  case,  a  promise  by 
the  subsequent  mortgagee  to  the  owner  of 
the  premises  to  assume  and  pay  the  prior 
mortgage  is  simply  a  transaction  between 
the  immediate  parties  to  the  agreement, 
which  cannot  be  enforced  by  the  prior  mort- 
gagee, nor  is  he  entitled  to  any  personal 
judgment  for  deficiency  upon  foreclosure  of 
the  prior  mortgage  against  such  subsequent 
mortgagee.  (Savings  Bank  of  Southern 
California  v.  Thornton,  112  Cal.  255.) 

64.  In  this  state,  where  the  grantee  of  a 
mortgagor  assumes  the  payment  of  the 
mortgage  as  part  of  the  purchase  price,  he 
becomes,  as  to  the  mortgagor,  the  principal 
debtor,  and  the  mortgagor  becomes  the 
surety,  and  the  liability  of  the  grantee  in 
such  case  is  the  indebtedness  secured  to  be 
paid  by  the  mortgage  which  is  to  be  en- 
forced against  him  by  foreclosure,  and  judg- 
ment for  the  deficiency;  and  the  statute  of 
limitations  which  runs  against  his  obliga- 
tion is  that  which  attaches  to  the  mortgage 
obligation,  and  not  to  the  promise  to  pay  the 
mortgage  as  a  new  and  Independent  agree- 
ment.   (Roberts  v.  Fitzallen,  120  Cal.  482.) 

65.  The  grantee,  by  assuming  the  mort- 
gage assumed  only  such  liability  as  was  se- 
cured by  the  mortgage;  and  a  mere  provi- 
sion in  the  note  for  an  attorney's  fee, 
which  is  not  made  a  lien  upon  the  land  by 
the  mortgage,  cannot  warrant  the  including 
of  such  attorney's  fee  in  the  deficiency  judg- 
ment against  the  grantee.  (Roberts  v.  Fitz- 
allen, 120  Cal.  482.) 

2.  Successive     Conveyances;     Release      of 
Mortgage  to  Grantees. 

Order  of  sale  under  foreclosure  of  lots 
alienated  by  mortgagor.  See  post,  XVIII, 
11.  b. 

66.  A  covenant  against  encumbrances,  ex- 
pressed or  implied,  in  a  bargain  and  sale 
deed  by  the  mortgagor,  is  a  personal  cove- 
nant and  is  not  appurtenant  to  the  land  nor 
available  to  the  mortgagee;  and  a  release 
given  to  such  grantee  by  the  mortgagee, 
without  the  consent  of  the  mortgagor,  for 
less  than  the  value  of  the  land  released, 
cannot  affect  the  right  of  the  mortgagor  to 
have  the  value  of  such  land  applied  upon 
the  mortgage  debt  as  respects  a  deficiency 
judgment  (Woodward  v.  Brown,  119  Cal. 
283.) 

67.  The  value  of  the  lots  released  cannot 
be  apportioned  so  as  to  be  credited  wholly 


to  a  portion  of  the  other  lots  included  in  the 
mortgage  which  belong  to  the  defendants 
appealing,  but  the  nonappealing  defendants 
owning  the  residue  of  duch  lots  must  share 
in  the  benefits  of  the  credit  (Woodward  v. 
Brown,  119  Cal.  283.) 

68.  The  record  of  conveyances  by  the 
mortgagor  to  purchasers  of  lots  from  him, 
which  are  not  released  from  the  mortgage 
security,  is  not  constructive  notice  to  the 
prior  mortgagee  of  such  conveyances  or  of 
any  subsequent  conveyances  by  them  to 
other  grantees,  and  if  he  has  no  actual 
knowledge  thereof,  he  is  not  prevented 
thereby  from  dealing  in  any  manner  with 
the  mortgaged  premises,  and  he  may  re- 
lease other  lots  from  the  mortgage  without 
liability  to  such  purchasers  or  their  grantees, 
or  any  Impairment  of  his  remaining  security 
upon  the  mortgaged  premises;  and  the  most 
that  can  be  claimed  by  them  is  that  the 
sale  should  proceed  in  the  proper  order  of 
alienation  of  lots  remaining  subject  to  the 
mortgage.  (Woodward  v.  Brown,  119  Cal. 
283.) 

69.  A  mortgagee  has  power  to  give  partial 
releases  from  the  operation  of  the  mortgage 
of  portions  of  the  mortgaged  premises, 
without,  in  any  manner,  affecting  or  dis- 
charging his  security  upon  the  remainder  of 
the  premises;  and  the  registry  of  such  par- 
tial releases  is  sufficient  to  impart  notice  to 
any  person  dealing  with  the  property, 
whether  noted  upon  the  margin  of  the  rec- 
ord of  the  mortgage  or  embodied  in  sepa- 
rate instruments  duly  acknowledged  and  re- 
corded.   (Woodward  v.  Brown,  119  Cal.  283.) 

70.  A  partial  release  of  particular  lots 
from  the  operation  of  a  mortgage  of  a  larger 
tract,  for  a  small  consideration  expressed  in 
the  release,  will  not  be  construed  to  operate 
as  an  entire  satisfaction  of  the  mortgage 
debt,  on  account  of  the  use  of  general  words 
of  satisfaction  therein,  but  such  words  will 
be  construed  as  limited  and  not  to  be  ex- 
tended in  effect  beyond  the  evident  inten- 
tion of  the  mortgagee;  nor  can  purchasers  of 
mortgage  lots  who  took  prior  to  such  re- 
lease be  misled  by  its  terms.  (Woodward  v. 
Brown,  119  Cal.  283.) 

71.  An  agreement  made  with  the  mort- 
gagee that  he  would  release  lots  previously 
sold  from  the  operation  of  the  mortgage, 
and  would  hold  the  purchaser  harmless  and 
secure  in  the  title  to  the  lots,  made  long 
after  the  purchase  and  deed  of  the  lots,  and 
still  longer  after  the  assignment  of  the 
mortgage  to  the  plaintiff,  cannot  bind  the 
plaintiff  without  proof  of  his  knowledge  and 
consent  thereto;  and  the  registry  of  the  as- 
signment of  the  mortgage  is  part  of  the  rec- 
ord title  of  which  a  purchaser  from  the 
mortgagor  must  take  notice.  (Woodward  v. 
Brown,  119  Cal.  283.) 

72.  Where  a  grantee  of  the  mortgagor  ex- 
ecuted two  deeds  of  the  same  date  to  differ- 
ent grantees,  one  of  which  conveyed  two 
lots  to  one  grantee,  and  the  other  conveyed 
the  same  lots  and  the  residue  of  the  mort- 
gaged property  to  the  other  grantee,  and  the 
mortgagee,  with  knowledge  of  both  grants, 
released  the  two  lots  to  the  special  grantee 
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thereof,  whose  deed  was  first  recorded,  and 
his  prior  right  to  the  lots  was  recognized  in 
the  decree  of  foreclosure  of  the  mortgage, 
the  burden  of  proof  is  on  the  defendants 
claiming  under  the  other  deed  to  prove  Its 
prior  delivery,  and,  in  the  absence  of  such 
proof,  it  is  to  be  presumed  in  support  of  the 
judgment  that  the  deed  first  recorded  was 
first  delivered;  but  this  presumption  does 
not  apply  as  respects  the  additional  mort- 
gaged property  included  in  the  other  deed, 
which  must  be  held  to  have  taken  effect  as 
to  that  property  of  its  date,  and  prior  in 
time  to  the  special  deed  of  the  two  lots, 
which  could  not  be  released  as  against  the 
owners  of  the  other  lots,  without  crediting 
their  full  value  upon  the  mortgage  debt. 
(Woodward  v.  Brown,  119  Cal.  283.) 


3.  Conveyance  by  Mortgagor  to  Mortgagee. 

73.  A  conveyance  or  release  by  the  mort- 
gagor to  the  mortgagee  must  be  for  a  con* 
sideration  which  would  be  deemed  reason- 
able if  the  contract  were  between  other  par- 
ties dealing  In  similar  property  in  the  vicin- 
ity, and  any  marked  undervaluation  of  the 
property  in  the  price  paid  will  vitiate  the 
proceeding;  and  the  burden  is  upon  the 
creditor  to  show  that  the  right  of  redemp- 
tion was  given  up  deliberately,  and  for  an 
adequate  consideration.  (Bradbury  v.  Dav- 
enport, 114  Gal.  593.) 

74.  Section  2889  of  the  Civil  Code,  pro- 
viding that  "all  contracts  for  the  forfeiture 
of  property  subject  to  a  lien,  in  satisfaction 
of  the  obligation  secured  thereby,  and  all 
contracts  in  restraint  of  the  rights  of  re- 
demption are  void,"  relates  only  to  an  agree- 
ment made  at  the  time  of  the  creation  of  the 
lien,  and  does  not  afTect  or  refer  to  a  subse- 
quent contract  between  a  mortgagor  and 
mortgagee,  whereby  the  mortgagor  sells  and 
conveys  all  his  right  and  interest  in  the 
mortgaged  premises  to  the  mortgagee;  and 
where  such  a  transaction  is  fair,  honest,  and 
without  fraud,  and  no  unconscionable  ad- 
vantage has  been  taken  of  the  position  of 
the  mortgagor  by  the  mortgagee,  such  sale 
and  conveyance  Is  valid.  (Bradbury  v. 
Davenport,  120  Cal.  152.) 

75.  Where  a  note  and  mortgage  past  due, 
and  a  conveyance  from  the  mortgagor  to  the 
mortgagee,  were  placed  in  escrow,  upon  con- 
dition that  if  the  note  and  mortgage  were 
paid,  by  a  time  fixed,  the  custodian  should 
deliver  all  the  papers  to  the  mortgagor,  and 
satisfy  the  mortgage,  and  that,  if  he  should 
fail  to  make  such  payment  the  custodian 
should  deliver  the  deed  to  the  mortgagee,  in 
full  satisfaction  and  payment  of  the  mort- 
gage indebtedness,  and  should  deliver  the 
note  to  the  mortgagor,  it  appearing  that 
the  amount  of  the  indebtedness  was  in  ex- 
cess of  the  value  of  the  property  and  that 
the  arrangement  was  deliberate  and  vol- 
untary, and  free  from  fraud,  undue  in- 
fluence, or  imposition,  the  transaction  was 
valid,  operative,  complete,  and  irrevocable 
from  the  date  of  the  delivery  in  escrow  to 
the  depositary,  and  upon  the  fulfillment  of 


the  conditions  upon  which  the  deed  was  to 
be  delivered  to  the  mortgagor  it  vested  him 
with  the  legal  title  to  the  property.  CBrad- 
bury  v.  Davenport,  120  Cttl.  152.) 

76.  A  complaint  by  the  administrator  of 
a  deceased  mortgagor  alleging  in  substance 
that  the  mortgagor,  when  sick  and  finan- 
cially embarrassed,  was  persuaded  by  the 
mortgagee  to  sign  an  agreement  and  to  place 
a  deed  in  escrow  with  the  cashier  of  a  bank, 
by  the  terms  of  which  agreement  and  escrow 
it  was  provided  that  if  the  mortgagor  failed 
to  make  payment  of  the  mortgage  by  a  fixed 
date,  the  deed  was  to  be  delivered  to  the 
mortgagee,  in  cancellation  and  satisfaction 
of  the  note;  that  said  deed  was  delivered  by 
said  cashier  to  the  mortgagee  after  knowl- 
edge of  the  death  of  the  mortgagor,  and 
after  notice  to  the  cashier  by  the  adminis- 
trator not  to  deliver  the  same;  that  the  deed 
was  recorded  by  said  mortgagee;  that  such 
deed  constitutes  a  cloud  upon  the  title  of 
the  administrator,  and  his  right  to  subject 
the  property  to  administration;  that  the 
equity  In  the  property  is  of  the  value  of 
four  thousand  dollars;  that  the  estate  is 
largely  indebted,  and  that  it  is  necessary  to 
sell  the  interest  of  the  estate  in  the  premises 
in  order  to  pay  said  indebtedness,  and  pray- 
ing that  the  deed  be  decreed  to  be  void,  or 
that  the  same  be  decreed  to  be  a  mortgage 
to  secure  any  sum  found  due  to  the  mort- 
gagee, and  that  the  property  be  decreed  to 
be  assets  of  the  estate,  and  subject  to  ad- 
ministration, states  a  cause  of  action  as 
against  a  general  demurrer.  (Bradbury  v. 
Davenport,  114  Cal.  598.) 

77.  If  it  be  conceded  that  the  delivery  of 
the  deed  from  the  mortgagor  to  the  mort- 
gagee, which  was  placed  In  escrow,  took 
effect  by  relation  as  of  the  date  of  the  es- 
crow, and  that  it  might  be  delivered  under 
the  condition  of  the  escrow,  notwithstand- 
ing the  intervening  death  of  the  mortgagor, 
yet  the  administrator  of  the  deceased  mort- 
gagor is  not  thereby  precluded  from  obtain- 
ing relief  in  a  court  of  equity,  where  the 
circumstances  of  the  case  require  its  inter- 
position. (Bradbury  v.  Davenport,  114  Cal. 
593.) 

78.  The  allegation  that  the  equity  in  the 
property  is  of  the  value  of  four  thousand 
dollars,  though  subject  to  a  demurrer  for 
uncertainty  and  ambiguity,  yet,  in  the  ab- 
sence of  such  demurrer,  and  as  against  a 
general  demurrer,  will  be  construed  as  an 
allegation  that  the  interest  of  the  estate  in 
the  property  described  in  the  deed  is  of  the 
value  of  four  thousand  dollars  over  and 
above  the  indebtedness  of  the  estate  to  the 
mortgagee.  (Bradbury  v.  Davenport,  114 
Cal.  593.) 

79.  The  failure  of  the  complaint  of  the  ad- 
ministrator to  aver  a  tender  of  the  mortgage 
debt,  or  an  offer  to  pay  the  same,  does  not 
affect  the  cause  of  action  to  have  the  deed 
set  aside  under  which  the  mortgagee  claims 
to  have  acquired  an  absolute  title;  such  re- 
lief, if  granted,  not  being  such  as  to  leave 
the  mortgagee  without  appropriate  remedy 
to  enforce  the  mortgage  debt;  and  it  would 
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be  Inequitable  to  require  the  administrator 
of  the  deceased  mortgagor  to  make  a  tender 
of  the  amount  due,  which  could  not  be  raised 
upon  the  premises,  whatever  their  value,  be- 
fore it  should  be  determined  that  the  deed 
was  itself  only  a  mortgage.  (Bradbury  v. 
Davenport,  114  Cal.  503.) 

80.  Where  an  insolvent  mortgagor  deeded 
the  premises  to  the  mortgagee  in  satisfac- 
tion of  the  mortgage,  which  was  canceled 
by  the  mortgagee  in  ignorance  of  the  fact 
that  a  judgment  had  been  rendered  and 
docketed  against  the  mortgagor,  and  in  re- 
liance upon  the  representation  of  the  mort- 
gagor that  there  was  no  other  lien  upon  the 
property,  equity  will  interpose  to  prevent  a 
merger  of  the  discharged  mortgage  in  the 
legal  title,  and  the  preferring  of  the  lien  of 
the  subsequent  judgment  thereto;  and  the 
mortgage,  though  discharged,  will  still  be 
upheld  and  enforced  in  equity  in  the  in- 
terest of  the  mortgagee  for  the  purpose  of 
security  against  the  intervening  lien.  (Hlnes 
v.  Ward,  121  Cal.  115.) 

81.  It  is  presumed,  as  matter  of  law,  that 
the  mortgagee  must  have  intended  to  keep 
his  mortgage  title  on  foot  as  a  protection 
against  any  intervening  lien  or  title,  not- 
withstanding the  discharge  of  the  mortgage 
in  ignorance  thereof  or  through  inadver- 
tence, and  notwithstanding  the  real  inten- 
tion of  the  mortgagee  to  extinguish  the 
mortgage  and  the  notes  secured  thereby. 
(Hines  v.  Ward,  121  Cal.  115.) 

82.  Where  a  mortgagee,  having  a  mere  de- 
cree of  foreclosure  and  sale  of  the  mortgaged 
property,  after  having  advertised  it  for  sale, 
postponed  the  sale  for  the  purpose  of  nego- 
tiating a  purchase  of  the  mortgagor's  rights, 
and  after  a  protracted  negotiation  and  suc- 
cessively increasing  offers,  purchased  the 
right  of  the  mortgagor  for  much  less  than 
Its  real  value,  and  at  a  much  less  price  than 
he  would  have  paid,  if  necessary  to  secure 
the  property,  which  price  was  accepted  by 
the  mortgagor,  the  fact  that  it  was  accepted 
in  ignorance  that  a  greater  price  might  have 
been  obtained,  and  because  of  want  of  avail- 
able means,  and  financial  stringency,  pre- 
cluding the  borrowing  of  more  money  upon 
the  land,  or  the  selling  of  it  for  more  than 
the  mortgage  debt,  and  for  fear  of  losing 
the  property  in  case  of  a  sale  under  the  de- 
cree, it  not  appearing  that' the  financial  strin- 
gency was  brought  on  by  the  mortgagee,  or 
that  he  interfered  to  prevent  a  sale  to  an- 
other, or  to  prevent  the  obtaining  of  a  loan, 
does  not  show  fraud  or  oppression  on  the 
part  of  the  mortgagee,  for  which  the  sale 
will  be  set  aside.  (De  Martin  v.  Phelan,  115 
Cal.  538.) 

4.  Purchase  Pending  Suit  to  Foreclose. 

Purchasers  from  mortgagor  pending  suit 
to  foreclose.    See  post,  XVIII,  7. 

XV.  Renewal  or  Extension  of. 

Mortgage  lien  cannot  be  extended  by  parol. 
See  ante,  27. 


New  notes  given  for  subsisting  obligations. 
See  ante,  24. 

Change  In  form  of  indebtedness.  See  ante, 
24. 

83.  Where  the  principal  obligation  secured 
has  never  become  barred  by  the  statute  of 
limitations,  and  the  lien  of  the  original  mort- 
gage has  not  become  extinguished  under  sec- 
tion 2011  of  the  Civil  Code,  there  is  no  occa- 
sion to  "create"  a  new  mortgage,  nor  to 
"renew"  the  mortgage  under  section  2022  of 
the  same  code,  by  a  "writing  executed  with 
the  formalities  required  in  the  case  of  a 
grant  of  real  property."  (London  etc.  Bank 
v.  Bandmann,  120  Cal.  220.) 

84.  The  term  "extended,"  as  used  in  sec- 
tion 2022  of  the  Civil  Code,  refers  to  a  broad- 
ening of  the  security  to  cover  additional 
advances,  or  obligations  not  included  in 
the  terms  of  the  original  mortgage;  and 
the  mortgage  is  inoperative  as  to  obligations 
not  included  in  the  original  mortgage  or  in 
a  valid  extension  thereof  under  that  section 
(London  etc.  Bank  v.  Bandmann,  120  Cal. 
220.) 

XVT.  Payment  of  Mortgage;  Setoff  of  Debt 
against  Mortgage. 

Purchase  by  mortgagee  under  foreclosure 
is  not  payment,  when.    See  ante,  20  et  seq. 

Payment  made  after  constructive  notice  of 
assignment.    See  ante,  30  et  seq. 

Option  to  consider  mortgage  due  on  de- 
fault in  payment  of  interest  See  post, 
XVIII,  1. 

85.  Where  at  the  request  of  the  mort- 
gagors, residing  in  the  state  of  New  York, 
the  note  and  mortgage  when  due,  and  are- 
lease  of  the  mortgage,  were  sent  by  express, 
with  Instructions  from  the  mortgagee  to  the 
express  agent,  at  their  place  of  residence, 
to  collect  the  amount  of  the  mortgage  and 
the  expense  of  collection,  and  not  to  give 
up  the  papers  until  the  money  was  paid,  the 
payment  to  such  agent  of  the  required 
amount  of  money,  and  the  delivery  up  of 
the  papers  by  him,  operated  as  a  payment 
in  full  to  the  mortgagee  and  a  satisfac- 
tion of  the  mortgage,  notwithstanding  the 
money  paid  to  the  agent  was  immediately 
thereafter  attached  at  suit  of  one  of  the 
mortgagors  against  the  mortgagee,  and  was 
afterward  applied  in  payment  of  the  demand 
sued  upon.  (Ambrose  v.  Barrett,  121  Cal. 
207.) 

86.  Upon  the  attempted  foreclosure  of  such 
mortgage,  after  payment  thereof  to  the 
plaintiff's  agent,  a  finding  that  it  was  paid 
and  satisfied  will  not  be  disturbed  upon  ap- 
peal, upon  the  alleged  ground  that  the  pay- 
ment and  attachment  by  the  mortgagor  were 
collusive  and  fraudulent,  where  there  is  no 
evidence  of  such  collusion  and  fraud,  and 
the  findings  are  the  other  way,  and  there  is 
nothing  in  the  record  to  Indicate  that  either 
the  sheriff,  or  the  express  agent  were  parties 
to  any  trick  or  fraudulent  scheme,  nor  to 
show  that  the  mortgagor  did  not  have  a  cause 
of  action  upon  which  he  was  entitled  to  at- 
tach the  money  of  the  mortgagee.  (Am- 
brose v.  Barrett,  121  Cal.  207.) 
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87.  If  the  mortgagor  adopted  the  plan  of 
having  the  money  paid  to  the  mortgagee  in 
the  state  of  New  York  for  the  particular 
purpose  of  giving  the  sheriff  an  opportunity 
to  levy  upon  it  in  a  contemplated  suit  by 
him  against  the  mortgagee,  that  fact  would 
not  constitute  fraud  and  would  not  operate 
to  set  aside  and  nullify  the  payment  of  the 
money  to  the  mortgagee's  agent;  and  where 
the  mortgagee  neglected  to  pursue  the 
money,  or  to  defend  the  attachment  suit 
brought  against  him  by  the  mortgagor,  he 
cannot  be  relieved  in  equity.  (Ambrose  v. 
Barrett,  121  Cal.  297.) 

88.  Under  section  726  of  the  Code  of  Civil 
Procedure,  providing  that  "there  shall  be 
but  one  action  for  the  recovery  of  any  debt 
....  secured  by  mortgage,"  a  bank,  hold- 
ing a  debt  secured  by  a  mortgage,  cannot 
apply,  in  reduction  or  cancellation  of  the 
debt,  a  claim  due  by  it  to  the  mortgagor, 
founded  upon  a  general  and  ordinary  de- 
posit of  money  with  it  by  the  mortgagor. 
IMcKean  v.  German-American  Sav.  Bank, 
118  Cal.  334.) 

89.  In  an  action  to  recover  such  a  deposit, 
the  bank  is  not  entitled,  under  section  438 
of  the  Code  of  Civil  Procedure,  to  set  off  the 
amount  due  it  on  the  mortgage  Indebtedness, 
nor  are  such  cross-demands  deemed  to  be 
compensated,  as  far  as  they  equal  each 
other,  under  section  440  of  such  code.  (Mc- 
Kean  v.  German- American  Sav.  Bank,  118 
Cal.  334.) 

XVII.  Personal  Action  on  Note;  Rule  that 
there  can  be  but  One  Action  for 
Secured  Debt. 

Complaint  on  note  reciting  it  was  secured 
by  mortgage,  without  alleging  note  was  so 
secured,  sufficiency  of.  See  Bills  and  Notes, 
31. 

Complaint  on  note  without  attempting  to 
foreclose  mortgage.    See  Bills  and  Notes,  31. 

Action  lies  on  note  given  to  secure  another 
note  also  secured  by  a  mortgage.  See  Bills 
and  Notes,  29. 

Failure  to  foreclose  mortgage  given  to  se- 
cure note  does  not  discharge  indorser.  See 
Bills  and  Notes,  9. 

90.  A  personal  action  upon  a  note  secured 
by  a  second  mortgage  is  not  prohibited  by 
section  726  of  the  Code  of  Civil  Procedure, 
after  the  security  of  the  mortgage  has*  been 
lost  without  the  fault  of  the  mortgagee,  and 
through  the  failure  of  the  mortgagor  to  pay 
the  first  mortgage,  resulting  in  the  foreclos- 
ure thereof  and  sale  of  the  mortgaged  prem- 
ises to  pay  the  same.  (Savings  Bank  of  San 
Diego  Co.  v.  Central  Market  Co.,  122  Cal. 

2a)  % 

91.  An  action  cannot  be  maintained  upon 
a  promissory  note  secured  by  a  mortgage, 
to  obtain  a  general  money  judgment  upon 
the  note,  Independent  of  an  action  to  fore- 
close the  mortgage.  (Hibernia  Sav.  etc.  Soc. 
v.  Thornton,  123  Cal.  62.) 

92.  An  answer  in  an  action  upon  a  note, 
setting  up  that  the  note  was  given  in  re- 
newal of  former  notes  given  by  the  defend- 
ant for  purchases  of  real  estate  from  the 


plaintiff,  for  which  several  and  respective 
mortgages  were  given,  without  describing 
any  mortgaged  premises,  or  averring  that 
any  particular  mortgage  secured  the  note 
sued  upon,  does  not  aid  the  complaint  on  the 
note,  or  authorize  the  foreclosure  of  any 
mortgage  by  the  plaintiff;  but  sets  up  facts 
which  negative  the  right  of  the  plaintiff  to 
maintain  the  action.  (Hibernia  Sav.  etc. 
Soc.  v.  Thornton,  123  Cal.  62.) 

93.  In  the  action  upon  the  notes,  the  plain- 
tiff cannot  be  allowed  to  prove  one  of  the 
mortgages  referred  to  in  the  answer,  and 
claim  a  foreclosure  thereof;  and  a  judgment 
awarding  such  foreclosure  must  be  reversed. 
(Hibernia  Sav.  etc  Soc.  v.  Thornton,  123 
Cal.  62.) 

94.  There  can  be  but  one  action  for  the  en* 
forcement  of  a  debt  secured  by  mortgage; 
and  by  putting  the  promissory  note  into  a 
personal  judgment  without  seeking  In  that 
action  to  enforce  an  equitable  mortgage 
against  the  homestead  claimants,  the  owner 
of  the  note  thereby  elected  to  look  only  to 
the  personal  obligation  of  the  makers,  and 
waived  and  was  deprived  of  any  equitable 
mortgage  that  he  might  have,  by  failure  to 
enforce  it  in  that  action.  (Campan  v.  Molle, 
124  Cal.  415.) 

95.  Where  a  mortgage  was  given  to  se- 
cure the  entire  payment  of  notes  pending 
an  attachment  suit  upon  them,  In  which  a 
portion  of  the  mortgaged  property  had  been 
levied  upon,  by  the  terms  of  which  mortgage 
the  time  for  payment  of  the  notes  secured 
was  extended  for  one  year,  the  provision  of 
section  726  of  the  Code  of  Civil  Procedure, 
that  there  shall  be  but  one  action  for  the 
recovery  of  any  debt  or  the  enforcement  of 
any  right  secured  by  mortgage,  is  appli- 
cable; and  the  mortgagee  thereafter  had 
only  the  right  to  foreclose  the  mortgage  at 
the  expiration  of  the  credit  given,  and  had 
no  right  to  continue  to  enforce  the  notes  in 
the  attachment  suit,  and  if  he  does  so  and 
sells  the  attached  property  thereunder,  he 
waives  the  right  to  foreclose  the  mortgage, 
and  cannot  maintain  a  separate  suit  to  fore- 
close it  for  any  deficiency  remaining  after 
selling  the  attached  property.  (Commercial 
Bank  of  Santa  Ana  v.  Kershner,  120  Cal. 
495.) 

96.  The  defendants  in  the  attachment  suit 
could  have  Interposed  the  provision  of  the 
statute,  and  could  have  prevented  the  judg- 
ment being  entered  in  that  action;  but  their 
failure  to  do  so  does  not  estop  them  from 
defending  a  subsequent  suit  to  foreclose  the 
mortgage  for  any  deficiency.  (Commercial 
Bank  of  Santa  Ana  v.  Kershner,  120  Cal. 
495.) 

97.  The  fact  that  one  of  the  mortgagors 
was  surety  for  another,  whose  property  had 
been  attached,  cannot  require  or  Justify  the 
sale  of  the  interest  of  the  principal  mort- 
gagor in  the  attachment  suit  for  the  protec- 
tion of  the  surety.  The  interest  of  the  surety 
could  be  protected  in  a  foreclosure  suit  by 
first  selling  the  property  of  the  principal 
debtor;  and  the  remedies  and  rights  of  the 
mortgagee  against  the  surety  would  not  have 
been  impaired  or  suspended  by  dismissing 
the  attachment    suit,  and    foreclosing    the 
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mortgage,  which  was  the  remedy  substi- 
tuted by  the  acts  of  the  parties  for  the  rem- 
edy of  attachment,  and  should  have  been 
followed  In  entire  disregard  of  the  attach- 
ment suit.  (Commercial  Bank  of  Santa  Ana 
y.  Kershner,  120  Gal.  495.) 


XVIII.  Foreclosure. 

1.  Bight  of  Action,  when  Accrues;  Statute 

of  Limitations. 

Actions  on  mortgages,  limitation  of.  See 
Statute  of  Limitations,  IV,  4. 

Barring  of  debt  bars  mortgage.  See 
Statute  of  Limitations,  17. 

Finding  that  cause  of  action  barred  is  find- 
ing of  fact    See  Statute  of  Limitations,  62. 

Foreclosure,  allowance  of  execution  after 
five  years,  is  discretionary.  See  Executions, 
1. 

Foreclosure,  premature  action  where  suit 
brought  before  amount  agreed  to  be  loaned 
was  loaned.    See  Loans. 

Action  to  foreclose  mortgage  on  home- 
stead premises.    See  Homesteads,  VI. 

Foreclosure  of  mortgage  against  insane 
person.    See  Insanity,  29. 

Mortgage  by  wife  to  secure  note  of  hus- 
band, foreclosure  of.  See  Husband  and 
Wife,  00,  61. 

Mortgage  against  estate,  foreclosure.  See 
Estates  of  Deceased  Persons,  65  et  seq. 

98.  Where  a  mortgage  gives  to  the  mort- 
gagee an  option  to  foreclose  immediately 
upon  default  in  the  payment  of  any  install- 
ment of  interest  payable  annually,  a  delay 
of  eight  months  after  the  delinquent  install- 
ment became  due,  before  making  demand 
and  bringing  the  action,  does  not  constitute 
a  waiver  of  the  default  In  the  payment  of  the 
interest,  or  of  the  option  to  foreclose  upon 
such  default    (Glas  v.  Glas,  114  Gal.  566.) 

99.  The  statute  of  limitations  does  not  be- 
gin to  run  against  the  foreclosure  of  a  mort- 
gage until  the  maturity  of  the  note  secured 
thereby,  notwithstanding  a  stipulation  in  the 
mortgage  that  if  default  be  made  in  payment 
of  the  interest,  or  any  part  thereof,  accord- 
ing to  the  tenor  of  the  note,  then  the  whole 
principal  and  Interest  shall  become  immedi- 
ately due,  and  the  mortgagee  may  proceed 
to  foreclose  and  sell  the  mortgaged  premises 
in  the  manner  provided  by  law,  such  stipu- 
lation being  in  the  nature  of  a  penalty  in- 
serted for  the  benefit  of  the  creditor,  who 
waives  all  benefits  from  the  default  by  ac- 
cepting payment  of  interest  after  the  default. 
(Mason  v.  Luce,  116  Gal.  232.) 

Complaint  consistent  with  conclusion  that 
debt  is  not  barred  is  not  subject  to  demur- 
rer on  that  ground.    See  post,  106. 


2.  Who  may  Sue;  Real  Party  in  Interest. 

Guardian  cannot  foreclose  mortgage  after 
ward's  attainment  to  majority.  See  Guar- 
dian and  Ward,  28. 

Corporation  may  foreclose  mortgage  with- 
out filing  articles  in  county.  See  Corpora- 
tions, 1. 


Suit  to  cancel  and  enjoin  foreclosure.  See 
Bquity,  4,  5. 

100.  For  the  purpose  of  bringing  the  action 
It  would  be  sufficient  if  plaintiff  held  an  as- 
signment of  the  notes  and  mortgage  merely 
for  collection,  and  questions  put  to  him  as  to 
the  amount  paid  by  him  for  the  mortgage, 
and  whether  there  was  anything  owing  to 
the  bank  of  which  he  had  been  president,  of 
which  he  testified  that  he  bought  the  mort- 
gage, and  as  to  when  he  acquired  the  abso- 
lute title,  were  properly  disallowed  as  imma- 
terial.   (Woodward  v.  Brown,  119  Gal.  283.) 

101.  A  finding  that  plaintiff  was  the 
owner  and  holder  of  the  notes  and  mortgage 
when  the  action  was  brought  substantially 
finds  on  the  issue  raised  by  the  answer  that 
plaintiff  was  not  the  real  party  in  interest 
and  had  do  right  to  prosecute  the  action,  and 
the  finding  Is  sufficiently  sustained  by  evi- 
dence of  an  assignment  made  to  plaintiff, 
though  he  was  at  the  time  acting  for  a  bank 
of  which  he  was  president,  and  testimony  by 
him  that  he  finally  bought  them  outright; 
and  his  title  as  owner  and  holder  cannot  be 
defeated  by  recitals  in  a  subsequent  assign- 
ment from  the  assignor  to  another  assignee 
to  the  effect  that  the  notes  and  mortgage 
were  held  by  plaintiff  and  the  bank  as  secu- 
rity for  Indebtedness  to  them.  (Woodward 
v.  Brown,  119  Gal.  283.) 

3.  Parties  Defendant. 

Mistake  as  to  parties  in  foreclosure,  relief 
in  equity.    See  Homesteads,  27. 

Foreclosure  against  estate,  heirs  need  not 
be  made  parties.  See  Estates  of  Deceased 
Persons,  67. 

Foreclosure  of  mortgage  on  homestead, 
necessary  parties.    See  Homesteads,  25,  26. 

It  is  error  to  sell,  under  foreclosure,  prop- 
erty which  was  sold  to  one  not  made  a  party. 
See  post,  XVIII,  11,  c 

102.  In  an  action  to  foreclose  a  mortgage, 
only  those  persons  need  be  made  defendants 
whose  interests  appear  of  record;  and  where 
the  record  title  to  a  prior  mortgage  appeared 
to  be  in  the  mortgagee,  who  was  made  a  party 
defendant,  a  decree  of  foreclosure  and  sale 
adjudging  that  the  apparent  lien  of  the  prior 
mortgage  had  been  discharged,  and  was  sub- 
ject to  the  lien  of  the  plaintiff's  mortgage, 
and  the  sale  and  deed  thereunder,  without 
notice,  actual  or  constructive,  of  an  unre- 
corded assignment  operated  to  extinguish 
the  prior  mortgage;  and  the  holder  of  the  un- 
recorded assignment,  and  the  assignee  of  his 
rights,  are  estopped,  equally  with  the  prior 
mortgagee,  by  the  decree  and  sale  against 
such  mortgagee.  (Spaulding  v.  Howard,  121 
Cal.  194.) 

103.  The  claimant  of  a  paramount  and  ad- 
verse tax  title  is  not  a  necessary  party  to  an 
action  to  foreclose  a  mortgage.  His  adverse 
claim  cannot  be  tried  in  such  action,  if  no 
question  of  equitable  cognizance  is  pre- 
sented; and  his  tax  title  cannot  be  affected 
by  the  title  obtained  by  the  mortgagee* 
(Williams  v.  Cooper,  124  Cal.  666.) 

104.  In  an  action  for  the  foreclosure  of  a 
mortgage  securing  the  payment  of  a  promis- 
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sory  note  which  was  indorsed  before  deliv- 
ery by  third  parties  who  waived  demand 
and  notice,  the  indorsers  of  the  note  may  be 
properly  joined  as  codefendants.  (Hubbard 
v.  University  Bank  of  Los  Angeles,  125  Cal. 
684.) 

105.  In  an  action  to  foreclose  a  mortgage 
executed  by  a  deceased  person,  it  is  suffi- 
cient to  make  the  administratrix  of  his  es- 
tate a  party  defendant,  and  the  heirs  of  the 
mortgagor  are  not  necessary  parties  to  the 
action,  nor  is  it  necessary  that  the  adminis- 
tratrix should  be  sued  individually  in  order 
to  bar  her  right  of  succession  to  the  mort- 
gaged premises;  and  the  purchaser  at  the 
foreclosure  sale,  after  receiving  his  deed,  is 
entitled  to  a  writ  of  assistance  against  the 
administratrix  for  possession  of  the  prem- 
ises, where  her  answer  to  the  application  for 
the  writ  fails  to  show  that  she  claims  the 
property  or  the  possession  thereof  by  any 
right  or  title  adverse  to  that  of  her  deceased 
husband,  whose  right  was  foreclosed  in  the 
action  to  which  she  as  administratrix  was  a 
party.    (Finger  v.  McCaughey,  119  Cal.  59.) 


4.  Pleadings  in;   Affidavits  Denying  Execu- 
tion. 

Complaint  to  foreclose  mortgage.  See  Ex- 
ecutors and  Administrators,  56. 

Plaintiff  need  not  allege  ownership,  when. 
See  Executors  and  Administrators,  52. 

Amendment  of  answer,  what  not  proper. 
See  Pleading  and  Practice,  34. 

Cross-complaint  alleging  assignment  of 
policy  to  plaintiff,  and  asking  proceeds  be 
applied  on  debt.    See  Cross-complaint,  2. 

Evidence  contrary  to  admissions  in  plead- 
ings is  not  proper.    See  post,  126. 

Cross-complaint  by  reclamation  district  in 
foreclosure  suit  to  enforce  assessment,  power 
of  court.    See  ante,  53. 

106.  An  amended  complaint  in  an  action 
to  foreclose  a  mortgage,  which  is  consistent 
with  the  conclusion  that  the  debt  is  not 
barred  by  the  statute  of  limitations,  is  not 
subject  to  demurrer  on  that  ground;  and,  if 
the  record  upon  appeal  in  the  action  does  not 
disclose  the  date  of  the  original  complaint, 
or  of  the  commencement  of  the  action,  an  or- 
der overruling  a  demurrer  setting  up  the 
statute,  will  be  sustained  upon  appeal;  and, 
in  the  absence  of  a  plea  of  the  statute  of 
limitations  in  the  answer,  the  statute  will  not 
be  considered.  (Lloyd  v.  Davis,  123  Cal.  348.) 

107.  Where  the  complaint  for  the  foreclos- 
ure of  a  mortgage  alleged  the  execution  of 
the  note  and  mortgage  in  the  sum  of  $30,000 
as  evidence  of  debt  for  a  loan,  payable  In 
three  years  from  date,  but  that  the  actual 
amount  of  the  principal  sum  of  such  debt 
and  loan  was,  and  is,  the  sum  of  $12,500 
only,  and  averred  the  nonpayment  of  semi- 
annual interest  on  such  sum,  and  the  elec- 
tion by  the  plaintiff,  as  authorized  by  the 
note,  to  treat  the  whole  of  the  debt  as  due 
and  payable  before  maturity  of  the  note,  it 
states  a  cause  of  action,  and  sets  forth  with 
sufficient  clearness  and  certainty  the  amount 


of  the  debt  for  which  the  mortgage  was  exe- 
cuted. (Savings  Bank  of  Southern  Califor- 
nia v.  Asbury,  117  Cal.  96.) 

108.  Where  the  complaint  upon  the  fore- 
closure of  a  mortgage,  made  between  citi- 
zens of  this  state  to  secure  a  note  made  pay- 
able therein,  averred  that  the  mortgagor  had 
been  declared  an  insolvent,  and  did  not  aver 
that  the  mortgagee  was  a  nonresident  of  the 
state,  and  did  not  pray  for  any  judgment  for 
deficiency  against  the  mortgagor,  and  the 
complaint  failed  to  make  a  case  entitling  the 
plaintiff  to  a  decree  declaring  the  defendant 
personally  liable,  and  where  the  decree  omit- 
ted to  establish  any  personal  liability,  an  ex 
parte  amendment,  made  more  than  seven- 
teen months  after  the  entry  of  the  final  de- 
cree, establishing  the  personal  liability  of 
the  mortgagor,  and  directing  the  clerk  to 
docket  a  deficiency  judgment  against  him,  is 
without  jurisdiction  and  void;  and  an  order 
quashing  executions  upon  such  deficiency 
judgment  must  be  affirmed,  regardless  of 
the  reasons  upon  which  the  superior  court 
may  have  based  such  order.  (Scamman  v. 
Bonslett,  118  Cal.  93.) 

109.  Where  the  complaint,  in  an  action  to 
foreclose  a  mortgage,  gave  credits  in  the 
complaint  for  payments  of  interest  and  part 
of  the  principal  of  the  note  secured,  and 
averred  that  no  other  part  of  the  principal 
sum  or  interest  had  been  paid,  denials  in  the 
answer  "that  no  part  of  the  principal,  sum 
mentioned  in  said  promissory  note  has  been 
paid,"  and  'that  the  whole  of  said  principal 
and  interest  has  not  been  paid,"  are  evasive, 
and  the  answer  does  not  present  a  sufficient 
denial  of  the  allegations  of  the  complaint  to 
call  for  proof  of  nonpayment  on  the  part  of 
the  plaintiff.  (Westbay  v.  Gray,  116  Cal. 
660.) 

110.  The  court  may  properly  refuse  to  al- 
low an  amendment  to  the  answer  which  sets 
forth  an  insufficient  defense,  by  alleging  that 
at  the  time  when  the  promissory  note  was 
made,  which  was  secured  by  the  conveyance 
of  the  defendant's  land  to  the  plaintiff,  it 
was  orally  agreed  between  them  that  defend- 
ant should  pay  all  taxes  assessed  on  the 
land,  including  the  taxes  on  the  mortgage, 
the  object  of  evidence  of  such  parol  agree- 
ment being  to  vary  and  destroy  the  written 
agreement  for  interest  contained  in  the  note, 
which  could  not  be  varied  by  proof  of  the 
averment  of  such  parol  agreement;  and  it  is 
immaterial  that  the  mortgage  existed  by  vir- 
tue of  a  parol  agreement  that  the  deed  should 
be  given  as  security  for  the  debt.  (Flsk  v. 
Casey,  119  Cal.  643.) 

111.  The  failure  of  the  plaintiff  in  an  ac- 
tion to  foreclose  a  mortgage  to  file  an  affi- 
davit denying  the  genuineness  and  due  exe- 
cution of  a  written  instrument  set  forth  in 
the  answer  purporting  to  extend  the  time  of 
payment  of  the  note  secured  by  the  mort- 
gage until  after  the  commencement  of  the 
action,  does  not  preclude  proof  by  the  plain- 
tiff, and  a  finding  by  the  court,  that  the  ex- 
tension of  time  was  without  consideration, 
and  the  rendition  thereupon  of  a  judgment 
of  foreclosure.  (Brooks  v.  Johnson,  122  Cal. 
569.) 
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5.  Rights   and   Liabilities   of  Junior   Mort- 
gagees. 

112.  Upon  foreclosure  of  a  first  mortgage, 
a  junior  mortgagee,  who  is  made  a  party,  is 
not  bound  to  set  up  his  mortgage  and  seek 
a  foreclosure  thereof  by  way  of  cross-com- 
plaint, especially  when  to  do  so  would  re- 
quire the  presence  of  other  parties.  By  mak- 
ing default  in  the  action,  he  merely  admits 
that  bis  lien  is  subordinate  to  that  of  the 
first  mortgage,  and  loses  no  rights  by  so  do- 
ing. (Savings  Bank  of  San  Diego  Co.  v. 
Central  Market  Co.,  122  Cal.  28.) 

113.  The  failure  of  the  junior  mortgagee 
to  obtain  a  decree  foreclosing  his  mortgage, 
the  property  having  been  exhausted  in  pay- 
ment of  the  first  mortgage,  which  it  was  the 
duty  of  the  mortgagor  to  pay,  does  not  con- 
stitute negligence  of  the  junior  mortgagee, 
by  which  the  security  was  lost,  to  the  Injury 
of  other  makers  of  the  note,  besides  the 
mortgagor,  conceding  them  to  be  sureties  to 
the  effect  that  the  security  was  sufficient  to 
pay  the  debt.  (Savings  Bank  of  San  Diego 
Co.  v.  Central  Market  Co.,  122  Cal.  28.) 

114.  A  junior  mortgagee  made  a  party  de- 
fendant In  foreclosure,  may  plead  his  mort- 
gage, and  ask  that  any  surplus  derived  from 
the  sale  of  the  property  subject  to  both 
mortgages  be  applied  as  a  credit  upon  his 
note;  and,  by  so  doing,  he  In  no  sense  brings 
an  action  to  foreclose  his  mortgage,  and  is 
not  barred  from  thereafter  bringing  an  ac- 
tion to  foreclose  the  mortgage  upon  other 
property,  included  therein,  which  was  not 
subject  to  the  prior  mortgage.  (Pauly  v. 
Rogers,  121  Cal.  294.) 

115.  Where  the  junior  mortgagee  filed  an 
answer  merely  admitting  all  the  allegations 
of  the  complaint,  and  also  filed  a  cross-com- 
plaint, in  which  the  junior  mortgage  was 
fully  pleaded,  and  a  judgment  of  foreclosure 
thereof  was  asked,  but  a  necessary  party  to 
such  judgment  was  not  brought  in,  and  no 
such  judgment  was  had,  but  a  stipulated 
judgment  was  rendered  for  foreclosure  of 
the  plaintiff's  mortgage,  and  the  application 
of  the  surplus  upon  the  indebtedness  due  the 
defendant,  and  the  case  was  not  tried  and 
submitted  to  the  court,  upon  the  cross-com- 
plaint as  a  pleading  demanding  affirmative 
relief,  it  must  be  deemed  that  the  court  ex- 
ercised Its  power  to  treat  the  cross-complaint 
as  an  answer  setting  up  the  junior  note  and 
mortgage,  and  asking  for  an  application  of 
the  residue  of  the  proceeds  of  the  sale  there- 
on, and  the  judgment  so  rendered  is  no  bar 
to  a  subsequent  action  to  foreclose  the  junior 
mortgage  upon  other  property.  (Pauly  v. 
Rogers,  121  Cal.  294.) 

116.  Where,  in  an  action  for  the  foreclos- 
ure of  a  prior  mortgage,  a  junior  mortgagee, 
made  a  party  defendant,  filed  a  crosa-com- 
plalnt  seeking  the  foreclosure  of  his  mort- 
gage, and  the  court  decreed  a  foreclosure  of 
both  mortgages,  and  a  sale  under  them,  and 
a  sheriff's  sale  under  the  decree  was  made 
to  the  prior  mortgagor  in  satisfaction  only  of 
the  prior  mortgage,  the  junior  mortgage  is 
merged  in  the  decree  under  which  the  prop- 
erty is  sold,  and  the  junior  mortgagee  has  no 


mortgage  lien  subsequent  to  that  on  which 
the  property  was  sold,  entitling  him  to  re- 
deem the  property  from  the  sale.  (San  Jose 
Water  Co.  v.  Lyndon,  124  Cal.  518.) 

6.  Receivers  in;    Right   to  Growing    Crops. 

Right  to  appointment  of  receiver  in.  See 
Receivers,  6. 

Receiver  appointed  in,  right  of,  to  posses- 
sion.   See  Receivers,  13. 

Right  of  receiver  to  act  as  agent.  See  Re- 
ceivers, 17,  18. 

Appointment  of  receiver  in  action  to  sub- 
ject rents  to  payment  of  debt.  See  Receiv- 
ers. 9,  10. 

Presumption  in  favor  of  appointment  of 
receiver.    See  Receivers,  11. 

Receiver  taking  possession  and  harvesting 
growing  crop,  allowance  to.  See  Receivers, 
22. 

In  foreclosure  of  a  mortgage  by  a  surviv- 
ing partner,  a  receiver  is  not  a  necessary 
party.    See  Partnership,  38. 

117.  The  court  cannot,  by  the  appointment 
of  a  receiver  in  an  action  for  the  foreclosure 
of  a  mortgage  under  section  564  of  the  Code 
of  Civil  Procedure,  take  from  the  mortgagor 
or  from  any  person  claiming  under  him,  the 
rents,  issues,  and  profits  of  the  mortgaged 
premises,  if  the  mortgage  does  not  so  provide 
in  terms,  and  a  receiver  appointed  by  the 
court  in  such  action  cannot  be  properly  di- 
rected to  apply  the  proceeds  of  the  growing 
crops  on  the  mortgaged  premises  to  the  de- 
ficiency judgment,  where  the  decree  of  fore- 
closure was  not  entered  until  the  crops  were 
gathered.    (Locke  v.  Klunker,  123  Cal.  231.) 

118.  It  was  not  intended  by  section  564  of 
the  Code  of  Civil  Procedure  to  create  a  new 
lien  not  before  existing  by  the  mere  appoint- 
ment of  a  receiver;  and  when  he  is  appoint- 
ed for  any  legitimate  purpose,  he  cannot  be 
directed  to  take  possession  of  the  crops  of  the 
mortgagor  upon  which  no  lien  previously  ex- 
ists.   (Locke  v.  Klunker,  123  Cal.  231.) 

119.  Where  a  mortgage  upon  farming  land 
contained  a  stipulation  for  the  appointment 
by  the  court  of  a  receiver  to  take  possession 
of  the  mortgaged  premises  during  foreclos- 
ure of  the  mortgage,  and  to  collect  the  rents 
and  profits  until  the  premises  should  be  re- 
deemed from  such  sale,  or  until  title  should 
be  vested  in  the  purchaser,  but  was  not  ac- 
companied by  an  affidavit  as  required  In 
mortgages  of  growing  crops,  and  was  not 
recorded  or  indexed  as  a  chattel  mortgage, 
the  court  cannot,  under  such  stipulation, 
authorize  a  receiver  to  take  possession  of  a 
growing  crop  pending  foreclosure  as  against 
a  tenant  of  the  mortgagor  who  took  posses- 
sion under  a  lease  without  actual  knowledge 
of  such  stipulation,  and  where  such  lease  re- 
served a  fair  and  adequate  rent,  which  rep- 
resents the  value  of  the  use  and  occupation 
of  the  land.  The  authority  of  the  receiver 
must  be  confined  to  the  receiving  of  such 
rent  from  the  tenant  in  possession.  (Scott 
v.  Hotchkiss,  115  Cal.  89.) 

120.  The  stipulation  in  the  mortgage  that 
a  receiver  may  be  appointed  and  directed  to 
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take  possession  and  collect  the  rents  and 
profits,  enlarges  the  rights  of  the  mortgagee 
as  against  the  mortgagor,  and  a  purchaser 
from  the  mortgagor  is  in  no  better  position 
in  regard  to  this  matter  than  the  mortgagor; 
but  where  the  mortgage  does  not  give  the 
mortgagee  an  interest  in  the  growing  crop, 
or  in  the  rents  and  profits,  it  seems  that  a 
stipulation  for  a  receiver  cannot  affect  the 
rights  of  others,  or  authorize  a  court  of 
equity  to  appoint  a  receiver  in  a  case  where 
the  court  has  no  such  authority  given  by 
law.    (Scott  v.  Hotchkiss,  115  CaL  89.) 

121.  Where  the  complaint  for  the  foreclos- 
ure of  a  mortgage  avers  that  the  security 
Is  Insufficient,  the  court  is  authorized  to  ap- 
point a  receiver  to  take  and  hold  the  rents 
and  profits  to  secure  the  debt;  but  his  au- 
thority is  confined  to  receiving  the  rent  from 
a  tenant  of  the  mortgagor  who  is  lawfully 
In  possession  under  a  lease  reserving  a  fair 
and  reasonable  rent,  and  he  cannot  dispos- 
sess such  tenant  of  his  rights  in  the  crop. 
<Scott  v.  Hotchkiss,  115  Cal.  89.) 

Growing  crops,  whether  pass  on.  See 
Growing  Crops. 

7.  Purchasers  from  Mortgagor  Pending  Suit.  * 

Purchase  from  grantee  of  deed  absolute 
intended  as  mortgage  pending  suit  to  fore- 
close.   See  ante,  9. 

122.  Upon  appeal  from  a  judgment  ren- 
dered in  favor  of  a  mortgagor  upon  a  coun- 
terclaim in  an  action  to  foreclose  the  mort- 
gage, a  motion  in  the  appellate  court  to  sub- 
stitute as  defendant  a  corporation  to  whom 
the  mortgagor  had  sold  and  assigned  all  his 
interest  in  the  judgment  will  be  denied,  the 
mortgagee  being  the  only  proper  party  de- 
fendant, in  case  of  reversal  of  the  judgment, 
against  whom  a  judgment  could  be  rendered 
upon  the  note  and  mortgage.  (Suman  v. 
Archibald,  116  Cal.  41.) 

123.  Where  an  attorney  purchased  from 
the  mortgagor  pendente  lite,  and  afterward 
appeared  for  the  mortgagor  in  the  action, 
and  verified  the  answer  therein  upon  his  per- 
sonal knowledge  of  the  facts  therein  alleged, 
which  showed  that  at  a  time  prior  to  the 
date  of  his  purchase  an  agreement  was  made 
between  the  mortgagor  and  the  mortgagee 
after  the  commencement  of  the  action, 
whereby  the  default  of  the  mortgagor  was 
waived,  and  the  time  for  payment  of  the 
mortgage  extended  in  consideration  of  a  sum 
of  money  then  paid  by  the  mortgagor,  such 
attorney  is  chargeable  with  actual  notice  of 
the  pendency  of  the  action  at  the  date  of  his 
purchase,  and  is  bound  by  the  judgment  of 
foreclosure,  and  is  subject  to  be  removed 
from  possession  under  a  writ  of  assistance 
in  favor  of  the  mortgagee.  (Hlbernia  Sav. 
etc.  Soc.  v.  Lewis,  117  Cal.  577.) 

8.  Evidence  and  Findings. 

124.  The  court  properly  refused  to  allow 
the  defendant  to  testify  that  he  was  willing 
to  pay  the  note  or  that  he  communicated 
such  willingness  to  the  plaintiff.  (Fisk  v. 
Casey,  119  Cal.  643.) 

125.  In  an  action  to  foreclose  a  mortgage, 


made  in  the  form  of  a  conveyance  to  secure 
a  note  of  the  defendant,  where  the  defend- 
ant pleaded  as  a  defense  that  after  the  ma- 
turity of  the  note  he  applied  to  the  plaintiff 
to  ascertain  the  amount  due  thereon,  for 
the  purpose  of  paying  the  same,  and  having 
the  property  discharged  from  the  lien  of  the 
mortgage,  and  that  upon  such  application 
the  plaintiff  claimed  to  be  the  owner  of  the 
property,  and  refused  to  entertain  any  offer 
from  the  defendant  to  pay  off  and  discharge 
the  mortgage,  the  burden  is  upon  the  defend- 
ant to  establish  such  defense  to  the  satis- 
faction of  the  court  by  a  preponderance  of 
evidence,  and  where  the  evidence  is  conflict- 
ing as  to  what  occurred  between  the  parties, 
and  the  court  finds  that  the  plaintiff  did  not 
make  the  claim  and  refusal  alleged,  a  judg- 
ment for  the  plaintiff  will  not  be  disturbed 
upon  appeal.    (Fisk  v.  Casey,  119  Cal.  643.) 

126.  In  an  action  to  foreclose  a  mortgage, 
by  a  mortgagee  who  had  been  in  possession 
of  the  mortgaged  premises,  an  averment  in 
his  complaint  "that  the  rents  and  profits  of 
the  said  premises  for  the  time  plaintiff  has 
had  and  received  the  same  does  not  exceed 
three  hundred  dollars  for  the  first  year,  four 
hundred  and  fifty  dollars  for  the  second  year, 
and  five  hundred  dollars  per  annum  for  the 
remaining  portion  of  the  time  which  plaintiff 
possessed  the  same,"  is  an  admission  that 
the  rental  value  for  the  second  year  was  four 
hundred  and  fifty  dollars,  and  for  the  bal- 
ance of  said  time  five  hundred  dollars  per 
annum;  and  it  is  error  for  the  court,  on  the 
trial,  to  permit  the  plaintiff  to  introduce  evi- 
dence showing  a  less  rental  value  during 
such  time;  and  a  judgment  based  on  a  find- 
ing of  a  less  rental  value  for  such  period  will 
be  modified  on  appeal  to  conform  to  the 
pleading.    (Malone  v.  Roy,  118  Cal.  512.) 

127.  The  rental  value  of  the  premises  for 
times  not  covered  by  such  averment  is  not 
concluded  thereby,  and,  where  the  evidence 
as  to  the  value  Is  conflicting,  the  finding 
thereon  will  not  be  disturbed.  (Malone  v. 
Roy,  118  Cal.  512.) 

128.  In  an  action  to  foreclose  a  mortgage, 
which  is  not  properly  recorded,  the  mortgage 
is  admissible  in  evidence  as  against  the 
mortgagor;  and  it  Is  incumbent  upon  one 
claiming  adversely  to  the  mortgage,  who  ob- 
jects to  its  admission  in  evidence,  to  point 
out  specifically  the  ground  of  objection 
thereto;  and  where  the  objection  interposed 
by  the  adverse  claimant  was  a  mere  general 
objection  to  the  mortgage  as  irrelevant,  im- 
material, and  incompetent,  without  pointing 
out  wherein  it  was  such  as  against  the  ob- 
jector, and  no  exception  was  taken  to  the 
ruling  admitting  the  mortgage  in  evidence, 
all  objection  thereto  by  such  adverse  claim- 
ant is  waived.  (Lee  v.  Murphy,  119  Cal. 
364.) 

129.  It  is  permissible  to  embody  the  find- 
ings of  fact  in  the  decree  of  foreclosure  of  a 
mortgage.    (Locke  v.  Klunker,  123  Cal.  231.) 

Findings  should  not  be  made  in  suit  to 
foreclose  mortgage  where  no  appearance  for 
defendant.    See  Findings,  2. 

Finding  not  controlled  by  oral  declarations 
of  judge.    See  Findings,  29. 
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Mistakes  in  findings  as  to  amounts  due 
may  be  corrected.    See  Findings,  23. 

!>.  Decrees  In;  Deficiency  Judgments;  Fraud 
in  Judgment  and  Setting  Aside. 

Dismissal  of  foreclosure  suit  without 
prejudice  is  not  a  bar  to  another  action.  See 
Dismissal,  25. 

Trust  deed  not  merged  in  foreclosure  of  a 
prior  mortgage,  when.    See  Trust  Deeds,  5. 

Lost  judgment-roll,  judgment  how  proved. 
See  Judgments,  3. 

Holder  of  unrecorded  assignment  of  mort- 
gage is  bound  by  decree.    See  ante,  102. 

130.  In  an  action  to  foreclose  a  mortgage, 
where  the  defendant  suffers  default,  the  re- 
lief granted  to  the  plaintiff  cannot  exceed 
that  prayed  for  in  the  complaint,  and  coun- 
sel fees  cannot  be  allowed  where  none  are 
specifically  prayed  for,  notwithstanding  a 
prayer  for  general  relief.  (Brooks  v.  Foring- 
ton,  117  Cal.  219.) 

131.  A  mortgagee  who  represented  the 
mortgagor  merely  as  agent  in  the  defense  of 
a  former  action  of  ejectment  brought  against 
the  mortgagor  by  the  claimant  of  a  tax  title, 
is  not  bound  by  the  judgment  in  favor  of 
such  claimant;  and  it  cannot  be  used  as 
evidence  to  prove  title  against  him  in  a  sub- 
sequent action  of  ejectment  brought  by  him 
against  the  claimant  of  the  tax  title,  after 
obtaining  title  under  foreclosure  of  his  mort- 
gage.   (Williams  v.  Cooper,  124  Cal.  666.) 

132.  A  judgment  of  foreclosure  is  not  evi- 
dence of  the  existence  of  the  lien  as  against 
an  execution  purchaser  who  was  not  a  party 
to  the  foreclosure  suit,  and  does  not  preclude 
him  from  contesting  the  title  acquired  un- 
der the  foreclosure  sale;  nor  can  such  Judg- 
ment have  any  effect  as  evidence  of  the  facts 
therein  determined  pending  an  appeal  there- 
from; and  it  is  necessary  for  one  claiming 
title  under  the  foreclosure  sale  to  prove  the 
existence  of  the  lien  by  other  evidence  than 
the  judgment-roll  in  the  action  of  foreclos- 
ure, and  if  no  other  proof  is  offered,  no  lien 
is  shown  to  exist  and  the  title  acquired  un- 
der the  sale  cannot  antedate  the  sale.  (Pur- 
ser v.  Cady,  120  Cal.  214.) 

133.  In  an  action  to  foreclose  a  mortgage, 
where  the  complaint  was  unverified,  and  a 
general  denial  in  the  answer  was  inadvert- 
ently stricken  out  by  the  court,  on  motion  of 
plaintiff,  the  defendant  not  having  appeared 
at  the  trial,  the  plaintiff,  upon  discovery  of 
the  error  after  decree  in  his  favor  and  sale 
made  thereunder,  is  entitled  to  move  to  va- 
cate the  decree  and  sale  under  section  473 
of  the  Code  of  Civil  Procedure,  and  to  have 
the  cause  restored  to  the  calendar  for  trial, 
and  he  is  not  bound  to  move  for  a  new  trial. 
The  aid  of  that  section  may  be  invoked, 
upon  timely  application,  by  one  in  whose 
favor  the  judgment  was  rendered,  though 
he  was  present  at  the  trial;  and  the  allow- 
ance of  the  application  of  the  plaintiff  preju- 
diced no  rights  of  the  defendant  (Bemhelm 
v.  Cerf ,  123  Cal.  170.) 

134.  An  action  will  lie  upon  an  unexe- 
cuted decree  foreclosing  a  mortgage,  and  di- 
recting a  sale  of  the  mortgaged  premises,  to 


procure  another  decree  for  its  enforcement. 
(Rowe  v.  Blake,  112  Cal.  637.) 

135.  It  is  a  sufficient  defense  to  such  an 
action  by  an  assignee  of  the  decree  that  there 
had  been  an  execution  of  the  former  decree, 
and  a  sale  thereunder,  and  satisfaction 
thereof  under  an  order  procured  from  the 
court,  at  the  instance  of  another  who  claimed 
to  have  become  the  owner  of  the  decree;  and 
such  execution  must  be  presumed  to  have 
been  ordered  by  the  court  upon  competent 
proof  of  the  ownership  of  the  claimant,  and 
upon  sufficient  notice  to  the  parties  inter- 
ested, and  every  intendment  is  to  be  in- 
dulged in  favor  of  the  regularity  of  the  pro- 
ceeding under  the  execution,  which  is  to  be 
sustained  as  valid  by  the  same  presumptions 
of  regularity  which  attach  to  a  judgment  as 
against  a  collateral  attack  thereupon,  how- 
ever erroneous  such  execution  and  the  pro- 
ceedings thereunder  may  have  been.  (Rowe 
v.  Blake,  112  Cal.  637.) 

136.  The  particular  mode  of  entering  the 
personal  judgment  for  the  deficiency  pre- 
scribed in  section  726  of  the  Code  of  Civil 
Procedure  is  not  important  in  the  policy 
embodied  in  that  section,  which  is  designed 
to  prevent  a  multiplicity  of  suits,  and  to 
compel  the  creditor  first  to  exhaust  his  se- 
curity. The  mode  therein  provided  is  a  privi- 
lege given  to  the  mortgagee;  and  when  it 
cannot  be  precisely  followed,  the  security 
having  been  exhausted  without  fault  of  the 
mortgagee,  before  any  suit  is  had  in  his  fa- 
vor, the  entry  of  the  personal  judgment  may 
be  enforced  in  a  separate  personal  action. 
(Savings  Bank  of  San  Diego  Co.  v.  Central 
Market  Co.,  122  Cal.  28.) 

137.  In  an  action  for  the  foreclosure  of  a 
mortgage  securing  the  payment  of  a  promis- 
sory note  which  was  Indorsed  before  deliv- 
ery by  third  parties  who  waived  demand  and 
notice,  a  judgment  may  be  rendered  and  or- 
dered docketed  for  the  deficiency  which  may 
arise  after  sale  of  the  mortgaged  premises, 
against  the  indorsers  as  well  as  against  the 
makers  of  the  note.  (Hubbard  v.  University 
Bank  of  Los  Angeles,  125  Cal.  684.) 

138.  The  mortgaged  premises  constitute 
the  primary  fund  out  of  which  the  mortgage 
debt  must  be  paid,  and  the  liability  of  the 
mortgagor  is  contingent  on  a  sale  of  the 
mortgaged  premises  under  foreclosure  and 
an  application  of  the  proceeds  to  the  debt 
and  costs,  and  the  deficiency  which  the  code 
directs  may  take  the  form  of  a  personal 
judgment  is  a  deficiency  arising  from  the 
sale  of  all  the  mortgaged  premises,  and  not 
a  part  of  it;  and  if  the  mortgagee  arbitrarily 
releases  portions  of  the  mortgaged  premises 
for  less  than  their  actual  value,  without  the 
consent  of  the  mortgagor,  he  cannot,  on  fore- 
closure, hold  the  mortgagor  liable  to  a  judg- 
ment for  the  apparent  deficiency,  but  must 
credit  the  mortgagor  with  the  actual  value 
of  the  portions  released,  and  if  there  would 
have  been  no  deficiency,  if  the  mortgagee 
had  not  released  any  part  of  his  security, 
he  cannot  hold  the  mortgagor  for  any  defi- 
ciency.   (Woodward  v.  Brown,  119  Cal.  283.) 

Personal  judgment  for  deficiency  in  suit 
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to  foreclose  mortgage  against  nonresidents 
on  publication  is  void.    '  See  Judgments,  53. 

Liability  of  purchaser  of  premises  to  have 
deficiency  judgment  entered  against  him. 
See  ante,  XIV,  1. 

Deficiency,  liability  of  surety  for.  See  Ap- 
peals, 110. 

Applying  growing  crops  on  deficiency 
judgment.    See  ante,  117. 

Amendment  after  final  decree  to  allow 
entry  of  deficiency  judgment  and  entry  of 
deficiency  judgment  are  void.  See  ante, 
108. 

139.  A  complaint  in  an  action  to  set  aside 
a  foreclosure  decree  and  sale,  which  averred 
that  one  of  the  defendants  to  such  action 
had  fraudulently  induced  the  premature 
commencement  of  the  foreclosure  suit,  that 
he  might  obtain  title  under  the  sale,  and  that 
the  answer  therein  showed  that  the  time  to 
commence  the  action  had  been  extended,  and 
that  judgment  was  rendered  for  the  plain- 
tin*,  shows  on  its  face  that  the  court  must 
have  found  and  adjudged  that  the  action  was 
not  premature,  and  is  insufficient  to  show 
any  fraud  or  any  ground  for  relief.  (John- 
son v.  Reed,  125  Cal.  74.) 

140.  An  averment  that  one  of  the  code- 
fendants  in  the  foreclosure  suit  had  changed 
his  attorneys  and  abandoned  the  motion,  is 
insufficient  to  show  that  the  plaintiff  here 
was  precluded  from  prosecuting  his  own 
motion,  or  from  appealing  from  the  judg- 
ment in  the  original  action.  (Johnson  v. 
Reed,  125  Cal.  74.) 

Defective  service  of  summons,  setting 
aside  of  judgment.    See  Summons,  15. 

False  return  of  summons,  vacation  of 
judgments.    See  Judgments,  76,  77. 

Action  to  vacate  foreclosure  and  deed,  mo- 
tion for  new  trial  presumed  pending,  when. 
See  New  Trial,  82. 

Tenant  under  mortgagor  moving  to  va- 
cate decree  is  concluded  by  recitals  in  de- 
cree.   See  Judgments,  52. 

Judgment  in  foreclosure  cannot  be  collat- 
erally attacked  where  summons  invalid.  See 
Summons,  8. 

Decree  foreclosing  mortgage  cannot  be  col- 
laterally attacked.  See  Executors  and  Ad- 
ministrators, VI,  9. 

Decree  of  foreclosure  cannot  be  amended, 
when.    See  Judgments,  24. 

Stay  bond  on  appeal  in  foreclosure,  court 
may  fix  ex  parte.    See  Appeals,  220. 

10.  Attorney's  Fee;  Costs. 

Attorney's  fee  on  foreclosure  against 
grantee  of  premises,  who  assumes  debt.  See 
ante,  65. 

141.  A  stipulation  in  a  note  secured  by 
mortgage  for  the  payment  of  five  per  cent 
of  the  amount  due  and  unpaid,  as  attorney's 
fees,  renders  the  note  non-negotiable,  but 
is  not  invalid  or  void;  and,  where  the  mort- 
gage only  secures  the  principal  and  interest 
of  the  note,  it  is  proper,  in  an  action  tp  fore- 
close the  mortgage,  to  render  a  personal 
judgment  against  the  mortgagor  pursuant 
to  the  terms  of  the  note  for  the  attorney's 
fees  therein  stipulated.  (Mason  v.  Luce,  116 
Cal.  232.) 


142.  Where  the  mortgage  purports  only  to 
secure  the  payment  of  a  promissory  note, 
and  does  not  purport  to  secure  the  payment 
of  attorney's  fees,  a  stipulation  in  the  mort- 
gage for  counsel  fees  at  the  rate  of  ten  per 
cent  upon  the  amount  due  does  not  author- 
ize the  making  of  such  fees  a  lien  upon  the 
property  or  the  inclusion  of  them  in  the  de- 
cree of  sale.    (Irvine  v.  Perry,  119  Cal.  352.) 

143.  In  an  action  to  foreclose  a  mortgage, 
a  provision  for  attorney's  fees  therein  con- 
tained cannot  be  charged  as  a  lien  upon  the 
land,  unless  expressly  so  charged  by  the 
terms  of  the  mortgage.  If  not  so  charged, 
the  fees  are  in  the  nature  of  special  dam- 
age, which  may  be  pleaded  and  recovered 
against  the  mortgagor.  (Klokke  v.  Escailler, 
124  Cal.  297.) 

144.  A  provision  in  a  mortgage  to  the  ef- 
fect that  in  a  suit  for  its  foreclosure,  the 
decree  may  be  had  for  the  sale  of  the  mort- 
gaged premises,  and  out  of  the  proceeds  there 
might  be  retained  ....  the  costs  and 
charges  of  making  such  sale,  and  of  suit 
for  foreclosure,  "including  counsel  fees,"  au- 
thorizes the  court  to  include  such  counsel 
fees  in  its  decree  as  a  part  of  the  obliga- 
tion secured  by  the  mortgage.  (O'Neal  v. 
Hart,  116  Cal.  69.) 

145.  A  provision  in  a  mortgage  given  to 
secure  the  payment  of  a  promissory  note. 
Imposing  a  personal  obligation  on  the  mort- 
gagor for  the  payment  of  counsel  fees  and 
other  costs  and  disbursements  of  the  mort- 
gagee, without  directly  or  indirectly  making 
the  same  a  charge  on  the  mortgaged  prem- 
ises, or  payable  from  the  proceeds  of  the 
foreclosure  sale,  does  not  secure  such  items 
by  the  lien  of  the  mortgage.  (Russell  v. 
Findley,  122  Cal.  478.) 

146.  Where  the  mortgage  in  suit  expressly 
provided  for  the  allowance  of  a  reasonable 
attorney's  fee,  to  be  fixed  by  the  court,  the 
corporation  defendant,  in  whose  name  the 
mortgage  was  executed,  is  bound  by  admis- 
sions in  the  pleadings  that  the  corporation 
executed  the  mortgage,  and  that  its  execu- 
tion was  authorized  by  resolution  of  its  di- 
rectors; and  it  cannot  claim  that  the  reso- 
lution did  not  authorize  the  allowance  of  an 
attorney's  fee.  (Hubbard  v.  University  Bank 
of  Los  Angeles,  125  Cal.  684.) 

147.  An  averment  in  the  complaint  that  a 
specified  sum  "is  a  reasonable  sum  to  be 
allowed  plaintiff  as  his  attorney  and  counsel 
fees  for  the  foreclosure  of  this  mortgage"  is 
sufficient  to  authorize  a  personal  judgment 
for  attorney's  fees.  (Klokke  v.  Escailler. 
124  Cal.  297.) 

Attorney's  fees  cannot  be  allowed  unless 
specifically  prayed  for.    See  ante,  130. 

148.  The  complaint  in  an  action  to  fore- 
close a  mortgage  need  not  aver,  nor  need 
the  plaintiff  prove  as  a  condition  precedent 
to  the  recovery  of  attorney's  fees,  that  the 
plaintiff  had  employed  an  attorney  to  prose- 
'•"to  the  action,  or  the  amount  agreed  to  be 
paid  such  attorney;  but  it  is  sufficient  to 
show  at  the  trial  that  the  percentage  allowed 
in  the  mortgage  for  attorney's  fee  is  a  rea- 
sonable fee  in  the  case,  and,  if  there  is  no 
counter-showing,   the  court  is    justified   in 
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awarding  that  amount.    (Avery  v.  Maude, 
112  Cal.  565.) 

149.  Counsel  fees  are  not  recoverable  as 
costs;  and  a  special  prayer  for  costs  does 
not  include  counsel  fees,  nor  does  a  stipula- 
tion in  the  mortgage  making  the  counsel  fee 
a  charge  secured  by  the  mortgage,  make 
such  charge  part  of  the  costs  of  the  action. 
(Brooks  v.  Forington,  117  Cal.  219.) 

150.  Where  the  mortgage  provides  for  a 
reasonable  counsel  fee  to  be  fixed  by  the 
court  in  case  of  foreclosure,  the  duty  of  fix- 
ing the  amount  of  compensation  is  cast  upon 
the  court,  and  no  evidence  of  value  of  the 
services  is  necessary.  (Woodward  v.  Brown, 
119  Cal.  283.) 

151.  The  court  may  determine  whether  the 
whole  or  a  portion  of  the  amount  stipulated 
in  the  mortgage  as  attorney's  fees  for  its 
foreclosure  was  a  reasonable  fee.  even  if 
no  evidence  was  presented  in  reference 
thereto.    (Edwards  v.  Grand,  121  Cal.  254.) 

Costs  in  foreclosure  are  in  discretion.  See 
Appeals,  309. 

11.  Sale. 

a.  Order  for  the  Sale:  Procedure  of  Sheriff, 

What  Governs. 

152.  The  power  of  the  sheriff  to  sell  mort- 
gaged property  comes  from  the  statute  and 
the  decree  of  sale;  and  the  sheriff  under  the 
Code  of  Civil  Procedure  proceeds  with  the 
sale  by  virtue  of  the  decree,  and  such  direc- 
tion as  the  court  may  give.  The  proceeding 
does  not  necessarily  follow  the  analogy  of 
sales  under  execution,  though  it  usually  does 
so.    (Spaulding  v.  Howard,  121  Cal.  194.) 

163.  In  an  action  to  foreclose  a  mortgage, 
where  defendants  claim  title  under  a  pur- 
chase at  a  sale  under  another  decree  of  fore- 
closure, a  decree  for  the  defendants  is  suffi- 
ciently supported  by  findings  that  the  order 
of  sale  under  which  the  title  was  obtained 
was  duly  issued  out  of  the  superior  court, 
under  the  seal  of  said  court,  without  spe- 
cifically stating  that  the  order  of  sale  was 
subscribed  by  the  clerk;  and  it  will  be  pre- 
sumed in  favor  of  the  decree  that  it  was  so 
subscribed,  where  there  is  no  bill  of  excep- 
tions showing  the  contrary.  (Spaulding  v. 
Howard,  121  Cal.  194.) 

154.  The  fact  that  a  payment  had  been 
made  upon  the  judgment  of  foreclosure,  and 
that  the  order  of  sale,  annexed  to  a  certified 
copy  of  the  judgment,  issued  subsequently 
to  such  payment,  made  no  reference  thereto, 
does  not  vitiate  the  order  of  sale.  (Hibernia 
Sav.  etc.  Soc.  v.  Behnke,  121  CaL  339.) 

b.  Order  of  Sale  of  Lots;  Sales  en  Masse. 

156.  Where  a  judgment  for  the  foreclosure 
of  a  mortgage  embraced  ten  parcels  of  land 
which  were  separately  described,  and  or- 
dered to  be  sold  in  satisfaction  of  the  plain- 
tiff's claim,  and  the  administratrix  of  the 
deceased  mortgagor  was  present  at  the  sale 
but  gave  no  directions  respecting  it  or  the 
order  in  which  the  parcels  should  be  sold, 
and  the  sheriff  offered  each  parcel  for  sale 
separately,  and  could  effect  a  sale  of  only 

Cal.  Digest,  Vol.  V-M 


one  separate  parcel,  it  was  proper  for  him 
to  sell  the  remaining  parcels  en  masse,  to 
the  plaintiff,  as  the  highest  bidder  therefor, 
for  the  amount  due  upon  the  claim.  (Hi- 
bernia Sav.  etc.  Soc.  v.  Behnke,  121  Cal.  339.) 

156.  It  must  be  assumed  from  the  fact 
that  the  sheriff  was  unable  to  sell  the  sev- 
eral parcels  separately,  and  could  only  sell 
them  as  a  whole,  that  the  lands  were  more 
valuable  taken  together  than  separately. 
(Hibernia  Sav.  etc.  Soc.  v.  Behnke,  121  Cal. 
339.) 

157.  The  entire  rule  established  by  section 
299  of  the  Civil  Code,  respecting  the  order  of 
sale  of  the  mortgaged  premises,  in  case  of 
transfer  of  parcels  thereof,  and  of  subor- 
dinate liens  not  coextensive  with  the  mort- 
gage, applies,  under  the  terms  of  the  stat- 
ute, only  where  it  can  be  followed  without 
injustice  to  other  persons.  (Irvine  v.  Perry, 
119  Cal.  352.) 

158.  The  doctrine  of  selling  mortgaged 
property,  which  has  been  alienated  by  the 
mortgagor,  in  the  inverse  order  of  alienation, 
is  not  unyielding;  and  where,  upon  a  sale  of 
part  of  the  premises,  the  grantee  has  bound 
himself  to  pay  the  mortgage  debt,  or  a  pro- 
portionate part  thereof,  the  portion  pur- 
chased by  him  becomes  in  his  hands  and  in 
the  hands  of  those  holding  under  him  with 
notice,  primarily  chargeable  with  the  mort- 
gage debt,  or  such  proportionate  part  thereof 
as  he  may  have  agreed  to  pay,  as  against 
the  mortgagor,  and  as  against  subsequent 
purchasers  of  other  parcels  of  the  mortgaged 
premises.     (Irvine  v.  Perry,  119  Cal.  352.) 

159.  Where  portions  of  the  mortgaged 
premises  have  been  alienated  by  the  mort- 
gagor, the  decree  of  foreclosure  must  order 
a  sale  of  the  premises,  subject  to  the  mort- 
gage, in  the  inverse  order  of  their  aliena- 
tion.   (Woodward  v.  Brown,  119  Cal.  283.) 

160.  In  determining  the  inverse  order  of 
alienation  of  mortgaged  lots  sold  by  the 
mortgagor,  a  sheriff's  deed  must  be  deemed 
to  relate  to  the  lien  of  an  attachment  upon 
the  lots  sold;  and  it  is  error  to  order  such 
lots  sold  under  the  decree  of  foreclosure 
prior  to  lots  conveyed  intermediate  the  at- 
tachment and  the  sheriff's  deed.  (Wood- 
ward v.  Brown,  119  Cal.  283.) 

161.  A  party  not  appealing  cannot  com- 
plain of  the  order  in  which  the  sale  of  mort- 
gaged lots  Is  to  be  made;  but  the  sale  of 
the  lands  of  such  party  which  remain  sub- 
ject to  the  mortgage  must,  with  reference  to 
other  defendants  appealing,  be  made  with  a 
due  regard  for  their  equities.  (Woodward  v. 
Brown,  119  Cal.  283.) 

Foreclosure  sale  en  masse,  appeal  by  in- 
solvent mortgagor  who  must  be  served  with 
notice.    See  Appeals,  79. 

c.  What  Property  may  be  Sold;  Amount  to 

be  Sold. 

162.  It  is  error  to  order  a  mortgage  lot 
to  be  sold  under  the  decree  of  foreclosure, 
which  prior  to  the  commencement  of  the  ac- 
tion had  been  sold  and  conveyed  to  a  per- 
son not  a  party  to  the  suit,  unless  it  is  made 
to  appear  that  prior  thereto  such  person  had 
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sold  it  to  a  person  who  was  made  a  defend- 
ant.   (Woodward  v.  Brown,  119  Cal.  283.) 

163.  The  sheriff  can  only  sell  parcels 
enough  to  cover  the  amount  actually  due, 
although  if  he  sells  the  lands  as  a  single 
parcel  for  more  than  that  amount,  the  sale 
Is  not  void,  and  the  surplus  belongs  to  the 
judgment  debtor;  and  where  the  plaintiff 
bids  for  the  property  the  exact  amount  due, 
after  deducting  the  payment  and  the  costs 
of  sale,  the  sale  is  authorized.  (Hibernia 
Sav.  etc.  Soc.  v.  Behnke,  121  Cal.  330.) 


d.  Where  Several  Mortgages,  and  Property 
not  Covered  by  all  Mortgages. 

164.  Upon  the  foreclosure  of  several  mort- 
gages, where  a  certain  lot  of  land  is  cov- 
ered by  some  of  the  mortgages,  and  not  by 
others,  it  is  error  to  decree  such  lot  to  be 
sold  to  satisfy  all  of  the  mortgage  liens;  but 
the  court  should  find  separately  the  amount 
due  on  the  notes  secured  by  the  mortgages 
covering  such  lot,  and  the  amount  due  on 
the  mortgages  which  do  not  include  it,  and 
render  its  decree  accordingly.  (Hibernia  Sav. 
etc.  Soc.  v.  Kain,  117  Cal.  478.) 


e.  Bids;  What  may  be  Included  in  Bid  by 
Mortgagee;  Adequacy  of  Consideration. 

Bid  of  the  exact  amount  due.  after  deduct- 
ing payment  and  costs  of  sale,  by  mortgagee. 
See  ante,  163. 

165.  The  sale  by  the  sheriff  being  at  auc- 
tion, the  rule  of  auction  sales,  that  a  bidder 
may  withdraw  his  bid  at  any  time  before 
the  hammer  falls.  Is  applicable;  and  it  was 
not  irregular  for  a  bidder  for  a  parcel  to 
withdraw  his  bid  upon  being  informed  by 
the  sheriff,  in  answer  to  his  Inquiry,  that 
the  title  to  the  land  sold  was  not  guaranteed. 
(Hibernia  Sav.  etc.  Soc.  v.  Behnke,  121  Cal. 
339.) 

166.  An  item  of  costs  charged  for  "print- 
ing points"  does  not  represent  an  obligation 
of  the  defendant,  and  the  plaintiff  was  not 
authorized  to  include  It  in  the  bid  for  the 
amount  due;  but  such  error  does  not  Justify 
setting  the  sale  aside.  (Hibernia  Sav.  etc. 
Soc.  v.  Behnke,  121  Cal.  339.) 

167.  Where  the  lands  were  sold  for  an 
amount  equal  to  their  assessed  value  for  the 
preceding  year,  and  no  attempt  was  made 
to  show  their  value  in  the  year  when  the 
sale  was  made,  the  court  was  not  bound  to 
set  aside  the  sale  for  inadequacy  of  price 
because  an  appraisement  of  value,  made  two 
years  previously  in  the  administration  of  the 
estate  of  the  deceased  mortgagor,  was  very 
much  greater  than  the  amount  bid  at  the 
sale.  (Hibernia  Sav.  etc.  Soc.  v.  Behnke,  121 
Cal.  339.) 

Purchase  in  name  of  mortgagee,  when  not 
payment.    See  ante,  29  et  seq. 

Assignee  of  note  and  mortgage  as  collat- 
eral may  purchase  premises  under  fore- 
closure.   See  ante,  38. 


f.  Title  and   Right  of  Possession  of  Pur- 
chaser; Ejectment  by  Purchaser. 

Sale  of  leased  premises  under  foreclosure, 
and  rights  of  purchaser.  See  Landlord  and 
Tenant,  X. 

Rights  of  purchaser  under  foreclosure  of 
a  mortgage  by  a  purchaser  at  probate  sale. 
See  Estates  of  Deceased  Persons,  98.  99. 

Purchaser  under  foreclosure  is  protected 
as  a  bona  fide  purchaser,  notwithstanding 
lis  pendens,  when.  See  Bona  Fide  Pur- 
chasers, 6. 

Purchaser  under  foreclosure  has  way  by 
necessity,  when.    See  Easements.  3,  4. 

Judgment  in  suit  by  administrator  against 
purchaser  under  foreclosure  to  quiet  title, 
conclusiveness  of.    See  Quieting  Title,  10. 

Priority  between  purchaser  and  purchaser 
at  sale  under  street  assessment.  See  Streets, 
135  et  seq. 

Foreclosure  against  estate,  purchaser  takes 
interest  of  mortgagor  only.  See  Estates  of 
Deceased  Persons.  68. 

Writs  of  assistance  to  put  purchaser  under 
foreclosure  in  possession.  See  Writs  of  As- 
sistance. 

Order  refusing  to  restrain  execution  of 
writ  of  assistance  is  appealable.  See  Ap- 
peals, 40. 

168.  A  sale  under  the  foreclosure  of  a 
mortgage  confers  no  right  of  possession  upon 
the  purchaser;  but  until  the  time  for  a  re- 
demption from  the  sale  has  expired,  the 
judgment  debtor  or  his  successor  in  interest 
is  entitled  to  the  possession.  (Purser  v. 
Cady,  120  Cal.  214.) 

169.  A  mortgagee  who  obtains  a  sheriff's 
deed  under  foreclosure  succeeds  to  all  the 
rights  of  the  mortgagor,  whether  existing 
at  the  time  the  mortgage  was  executed  or 
subsequently  acquired,  and  may  maintain 
ejectment  against  the  mortgagor.  (Robrecht 
v.  Reid.  114  Cal.  356.) 

170.  Though  a  demand  for  the  possession 
of  the  premises  was  made  by  the  judgment 
of  foreclosure  a  condition  of  applying  for  a 
writ  of  assistance,  it  was  not  necessary  that 
the  purchaser,  as  a  plaintiff  in  ejectment, 
should  make  such  demand  prior  to  the  com- 
mencement of  that  action.  The  refusal  of 
the  court  to  grant  a  writ  of  assistance  was 
not  an  adjudication  as  to  the  right  of  pos- 
session; and  the  right  of  the  purchaser  to 
bring  an  action  of  ejectment  for  the  recov- 
ery of  the  land  was  not  affected  by  such 
refusal.    (Dickey  v.  Gibson.  121  Cal.  276.) 

Purchaser  under  foreclosure  is  entitled  to 
writ  of  assistance  against  administratrix. 
See  ante,  105. 

Purchaser  under  foreclosure,  how  to  prove 
existence  of  Hen.    See  ante,  132. 

g.  Agreement  to  Buy  In  Property  and  Hold 

for  Mortgagor. 

171.  A  contract  providing  that  a  mort- 
gagee, upon  payment  of  two  thousand  dollars 
by  one  of  two  mortgagors,  would  bid  in  the 
mortgaged  premises  under  foreclosure,  for 
the  full  amount  of  the  mortgage  debt  of 
four   thousand    dollars,  interest,  costs,  and 
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expenses,  and,  If  there  was  no  redemption, 
would,  upon  payment  within  six  months  of 
the  residue  of  the  bid  with  interest,  after 
deducting  the  payment  made,  assign  the  cer- 
tificate of  sale  to  such  mortgagor,  or  would, 
within  thirty  days  after  obtaining  a  deed, 
convey  the  property  to  him,  upon  payment 
of  the  full  amount  of  the  original  bid,  with 
interest,  taxes,  etc.,  crediting  thereon  a  first 
mortgage  to  be  executed  for  four  thousand 
dollars,  upon  terms  and  conditions  specified, 
time  being  of  the  essence  of  the  contract 
and  that,  In  case  of  redemption  by  a  third 
party,  the  contract  should  end,  and  the  two 
thousand  dollars  should  be  repaid— Is  not  to 
be  construed  as  an  ordinary,  simple  contract 
for  the  sale  of  land,  with  a  payment  of 
two  thousand  dollars  made  thereon,  as  part 
of  the  purchase  price.  (Swain  v.  Jacks,  125 
Cal.  215.) 

172.  The  relieving  of  the  mortgagor,  un- 
der such  contract,  from  any  deficiency  Judg- 
ment, was  a  consideration  for  the  payment 
of  the  two  thousand  dollars;  and  If  the  con- 
tract is  not  rescinded,  the  money  paid  can- 
not be  recovered  back  upon  any  other  con- 
dition than  that  of  the  redemption  by  a 
third  party  specified  in  the  contract.  (Swain 
v.  Jacks,  125  Cal.  215.) 


h.  Sheriff's  Deed. 

Relation  of  sheriff's  deed.    See  ante,  160. 

Sheriff's  deed  to  one  to  whom  certificate 
of  redemption  assigned  to  secure  loan.  See 
post,  179  et  seq. 

173.  A  sheriff's  deed  under  the  foreclosure 
of  a  mortgage  relates  to  the  date  of  the 
mortgage,  and  cuts  off  the  interest  of  all 
parties  derived  under  the  mortgagor  subse- 
quent thereto,  and  an  order  of  the  court 
setting  apart  such  property  as  a  homestead 
for  the  family  of  the  deceased  mortgagor, 
made  subsequently  to  the  sheriff's  deed,  can- 
not impair  the  interest  in  the  land  acquired 
by  the  grantee  named  in  the  deed,  nor  ad- 
judicate title  thereto;  and  the  fact  that  such 
grantee  opposed  the  order,  and  that  his  op- 
position thereto  was  overruled,  cannot  pre- 
clude him  from  establishing  his  title  to  the 
property  In  an  action  of  ejectment.  (Dickey 
v.  Gibson,  121  Cal.  276.) 

174.  The  sheriff  cannot  properly  refuse  to 
execute  a  deed  to  the  prior  mortgagee  on  ac- 
count of  an  attempted  redemption  from  the 
sale  by  the  junior  mortgagee;  and,  upon 
such  refusal,  he  may  be  compelled  by  man- 
damus to  execute  the  deed.  (San  Jose  Water 
Co.  v.  Lyndon,  124  Cal.  518.) 

12.  Redemption. 

Right  to  receiver  in  action  by  redemp- 
tioner  to  compel  sheriff's  deed.  See  Recov- 
ers, 6. 

Deficiency  judgment,  holder  of  may  re- 
deem.   See  Executions,  22. 

175.  Under  section  2889  of  the  Civil  Code, 
and  also  aside  from  its  provisions,  a  mort- 
gagor is  not  allowed  to  renounce  beforehand 
his  privilege  of  redemption,  nor  can  he  by 


any  form  of  words  make  a  valid  executory 
contract  to  preclude  himself  from  redeem* 
lng;  though  he  may  for  a  sufficient  consid- 
eration execute  a  subsequent  conveyance  or 
release  of  the  right  of  redemption  to  the 
mortgagee.  (Bradbury  v.  Davenport,  114 
Cal.  593.) 

176.  Black  v.  Gerichten,  58  Cal.  56,  af- 
firmed on  the  point  that  there  can  be  no 
redemption  by  a  Junior  mortgagee  under  a 
judgment  docketed  in  his  favor  after  a  sale 
made  under  foreclosure  of  his  mortgage;  and 
held  that  the  rule  in  that  case  is  applicable 
whether  the  docketed  Judgment  is  In  the 
form  of  a  deficiency  Judgment  or  not.  (San 
Jose  Water  Co.  v.  Lyndon,  124  Cal.  518.) 

Attempted  redemption  by  Junior  mort- 
gagee does  not  affect  purchaser's  right  to 
deed.    See  ante,  174. 

177.  The  refusal  of  the  mortgagee,  after 
the  sale,  to  fix  a  sum  for  which  it  would 
allow  redemption  of  each  of  the  parcels 
bought  by  It  en  masse,  did  not  afford  ground 
for  setting  aside  the  sale.  The  right  of  re- 
demption Is  purely  statutory;  and  any  re- 
demption must  be  of  the  land  sold,  and  ac- 
cording to  the  parcels  in  which  it  is  sold. 
(Hibernia  Sav.  etc.  Soc.  v.  Behnke,  121  Cal. 
339.) 

178.  An  action  cannot  be  sustained  to  re- 
deem a  homestead  separately  sold  to  the  de- 
fendant under  foreclosure  of  the  prior  mort- 
gage, if  the  defendant  has,  prior  to  such 
action,  acquired  title  thereto  by  a  valid  sale 
under  the  Junior  trust  deed  which  antedated 
the  homestead;  and  a  Judgment  under  a 
cross-complaint,  quieting  the  title  of  the  de- 
fendant as  against  the  plaintiffs,  must  be 
sustained.    (Camp  v.  Land,  122  Cal.  167.) 

179.  A  redemption  from  a  foreclosure  sale 
by  persons  adjudged  to  be  the  constructive 
trustees  of  the  mortgagor,  attempted  in  good 
faith  by  virtue  of  a  Judgment  lien  held  in 
the  name  of  one  of  them  in  trust  for  the 
other,  who  had  been  attorney  for  the  mort- 
gagor, which  was  effective  in  all  other  re- 
spects, but  made  in  ignorance  of  a  small 
amount  of  taxes  paid  by  the  purchaser,  the 
amount  of  which  was  subsequently  repaid 
after  the  time  for  redemption  had  expired, 
whereupon  the  certificate  of  purchase  was 
assigned  to  the  nominal  holder  of  the  Judg- 
ment lien,  was  not  thereby  rendered  Invalid. 
The  assignment  of  the  certificate  of  pur- 
chase conferred  no  new  right,  but  was  a 
mode  of  completing  the  redemption,  which 
equity  would  have  enforced;  and  the  mort- 
gagor may  enforce  the  trust  In  the  property 
conveyed  by  the  sheriff  under  the  certificate, 
and  compel  a  conveyance  thereof  upon  re- 
imbursement of  the  expenses  Incurred  by 
the  trustees.  (Kofoed  v.  Gordon,  122  Cal. 
314.) 

180.  When  a  qualified  redemptioner  makes 
an  attempt  in  good  faith  to  redeem  within 
the  proper  time,  and  is  only  prevented  from 
perfecting  a  valid  redemption  by  an  inno- 
cent mistake,  equity  will  relieve  him  from 
the  consequences  of  such  mistake,  and  allow 
him  to  perfect  a  redemption.  (Kofoed  v. 
Gordon,  122  Cal.  314.) 
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181.  An  assignment  of  a  certificate  of  re- 
demption and  of  all  of  the  rights  of  the  re- 
demptloner,  to  secure  a  loan  made  by  the 
assignee  to  the  redemptloner,  with  which  to 
make  redemption  by  virtue  of  a  second  mort- 
gage from  a  sale  under  foreclosure  of  a 
prior  mortgage,  is  but  a  hypothecation  of 
the  interest  of  the  redemptloner  in  the  land 
to  the  lender;  and  if  the  sheriff's  deed  should 
be  procured  under  the  assigned  certificate, 
it  will  be  held  by  the  lender  as  mortgagee, 
and  not  as  owner.  (San  Jose  Safe  Deposit 
Bank  of  Savings  v.  Bank  of  Madera,  121  Col. 
539.) 

182.  Deeds  executed  by  the  mortgagor  and 
by  the  redemptloner,  subsequently  to  the  re- 
demption and  hypothecation  of  the  certifi- 
cate of  redemption,  conveyed  the  legal  title 
to  the  grantee,  subject  to  such  rights  as 
may  inure  to  the  assignee  of  such  certificate 
as  equitable  mortgagee.  (San  Jose  Safe  De- 
posit Bank  of  Savings  v.  Bank  of  Madera, 
121  Gal.  539.) 

183.  In  an  action  by  such  assignee  of  the 
certificate  of  redemption  to  compel  a  sher- 
iff's deed,  and  to  quiet  title  to  the  land  sold 
as  against  the  successor  in  interest  of  the 
mortgagor  and  of  the  redemptloner,  such 
successor  in  interest  need  not  offer  to  repay 
the  loan  made  by  plaintiff  to  the  redemp- 
tloner with  which  to  redeem,  as  a  condition 
of  the  right  to  defend  against  the  plaintiff's 
claim  to  the  ownership  of  the  land.  (San 
Jose  Safe  Deposit  Bank  of  Savings  v.  Bank 
of  Madera,  121  Gal.  539.) 

184.  Where  the  court  in  such  action  im- 
properly found  against  the  evidence  in  favor 
of  the  title  of  the  plaintiff,  and  that  the 
defendant,  the  successor  in  interest  of  the 
mortgagor  and  redemptloner,  had  no  title, 
a  new  trial  was  properly  granted.  (San  Jose 
Safe  Deposit  Bank  of  Savings  v.  Bank  of 
Madera,  121  Gal.  539.) 

Right  of  possession  during  redemption  pe- 
riod.   See  ante,  168. 

Replevin  by  mortgagee  for  house  removed 
by  mortgagor  during  redemption  period  is 
premature.    See  ante,  32. 

Action  to  redeem  from  deed  intended  as 
mortgage.    See  ante,  11. 

Junior  mortgagee,  right  of  redemption  of. 
See  ante,  116. 


13.  Miscellaneous -Questions  Arising  on. 

Receipt  given  sheriff  on  foreclosure  may 
be  explained.    See  Receipts. 

Duty  of  executor  on  foreclosure  of  mort- 
gage. See  Executors  and  Administrators, 
VI,  9. 

Disqualification  of  judge,  effect  on  juris- 
diction to  foreclose  mortgage,  where  cause 
not  removed.    See  Venue,  13. 

Action  by  mortgagee  to  whom  property 
conveyed  to  restrain  sale  by  intervening 
claimant,  and  amendment  seeking  reinstate- 
ment.   See  Election,  2,  3. 

Defendant  cannot  compel  adjustment  of 
pledged  insurance  policy  in  suit  to  foreclose. 
See  Pledges,  21. 


Judgment  and  decree  foreclosing  mortgage 
cannot  be  levied  on.    See  Executions,  5. 

XIX.  Chattel  Mortgages. 

1.  Execution  and  Form  of. 

Draft  of,  varying  by  parol.  See  Evidence, 
72. 

185.  As  between  the  mortgagor  and  mort- 
gagee, a  chattel  mortgage  upon  a  crop  to  be 
raised  is  valid,  and  may  be  enforced,  though 
the  formalities  prescribed  In  section  2957  of 
the  Civil  Code  have  not  been  observed;  and 
though  the  absence  of  such  formalities  may 
be  objected  to  by  creditors  of  the  mortgagor 
who  have  acquired  a  lien  upon  the  mort- 
gaged property,  or  who  are  seeking  to  levy 
process  thereon,  a  mere  creditor  at  large, 
without  some  process  for  the  collection  or 
enforcement  of  his  debt,  cannot  question  the 
sufficiency  of  a  chattel  mortgage  which  is 
good  as  between  the  parties  thereto.  (Lemon 
v.  Wolff,  121  Gal.  272.) 

186.  Where  the  chattel  mortgagee  obtained 
possession  of  the  mortgaged  crop  with  the 
consent  of  the  mortgagor,  before  another 
creditor  of  the  mortgagor  obtained  any  lien, 
or  made  any  levy  thereupon,  such  mortgagee 
acquired  a  right  thereto,  as  against  such 
creditor,  irrespective  of  any  irregularities  in 
the  chattel  mortgage.  (Lemon  v.  Wolff,  121 
Cal.  272.) 

187.  A  mortgage  upon  a  growing  crop 
must  be  executed  with  the  formalities  pre- 
scribed in  section  2956  of  the  Civil  Code, 
otherwise  it  is  void  as  against  a  subsequent 
mortgage  of  the  crop  in  good  faith;  and  a 
prior  mortgage  of  the  land,  together  with 
the  "rents,  issues,  and  profits  thereof,"  what- 
ever its  effect  may  be  as  between  the  par- 
ties thereto,  as  a  lien  upon  all  the  crops  that 
might  thereafter  grow  upon  the  land,  it  can- 
not, if  executed  only  as  a  real  estate  mort- 
gage, prevail  over  a  subsequent  properly  exe- 
cuted chattel  mortgage  of  the  growing  crop 
of  a  subsequent  year.  (Simpson  v.  Fergu- 
son. 112  Cal.  180.) 

188.  The  legislature  intended  by  the  pro- 
visions of  section  2955  of  the  Civil  Code,  and 
the  following  sections,  to  provide  an  exclu- 
sive mode  for  the  mortgaging  of  growing 
crops,  and  intended  to  declare  that  for  such 
purposes  growing  crops  shall  be  regarded  as 
a  chattel.  (Simpson  v.  Ferguson,  112  Cal. 
180.) 

189.  A  mortgage  of  a  street  railroad,  pur- 
porting to  cover  the  personal,  as  well  as  the 
real,  property  of  the  railroad  company, 
which  is  not  executed  as  provided  in  sec- 
tions 2950  to  2972  of  the  Civil  Code,  concern- 
ing mortgages  of  personal  property,  but  only 
as  a  mortgage  of  real  property,  is  void  as 
to  the  personal  property,  as  against  the  at- 
taching creditors  of  the  mortgagor.  (Bishop 
v.  McKillican,  124  Cal.  321.) 

190.  Where  one  of  the  parties  to  a  chattel 
mortgage  is  a  partnership  firm,  the  affidavit 
may  be  made,  on  the  part  of  the  partner- 
ship, by  one  of  the  members  of  the  firm,  de- 
scribed as  "of  and  for  the  firm."  (Modesto 
Bank  v.  Owens,  121  Cal.  223.) 
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2.  What  Property  may  be  Mortgaged;  Secur- 
ing Future  Advances;  Lien  and  Priority 
of. 

Mortgage  of  property  not  included  in  stat- 
ute, rights  of  purchaser  on  sale  of.  See 
post,  208. 

191.  In  this  state  a  chattel  mortgage  may 
be  made  upon  a  crop  to  be  raised,  before 
the  same  has  been  planted;  and  such  mort- 
gage may  be  made  to  secure  future  advances 
as  well  as  an  existing  indebtedness.  (Lemon 
v.  Wolff,  121  Cal.  272.) 

Oral  agreement  to  make  future  advances, 
effect  of.    See  post,  213. 

192.  A  chattel  mortgage,  duly  executed 
and  filed  as  such,  which  expressly  covers  all 
crops  to  be  grown  upon  two  parcels  of  land 
particularly  described,  during  the  continu- 
ance of  the  mortgage,  is  good,  in  any  event, 
to  the  extent  of  crops  planted  during  the 
life  of  the  note  secured  by  the  mortgage. 
The  potential  existence  of  the  unplanted 
crop  of  a  subsequent  year  is  sufficient  to  sus- 
tain the  Hen  of  the  mortgage,  as  against  sub- 
sequent purchasers  or  proceedings  of  any 
kind.    (Hall  v.  Glass,  123  Oal.  500.) 

193.  A  chattel  mortgage  to  secure  future 
advances  is  not  unlimited  in  its  duration. 
After  notice  of  subsequent  sale  or  encum- 
brance made  by  the  mortgagor,  any  further 
advance  is  equivalent  to  a  new  mortgage, 
the  lien  of  which  is  subject  to  such  subse- 
quent sale  or  encumbrance.  (Hall  v.  Glass, 
123  Gal.  500.) 

194.  It  cannot  be  successfully  objected  that 
the  lien  of  the  mortgage  is  defeated  by  a 
provision  for  the  continuing  services  of  the 
mortgagor,  after  his  discharge  in  insolvency, 
If  the  mortgage  expressly  stipulates  that,  in 
default  of  the  rendition  of  the  service  by 
the  mortgagor,  the  mortgagee  may  take  pos- 
session of  the  crops  and  harvest  them.  (Hall 
v.  Glass,  123  Cal.  500.) 

195.  Where  the  wife  of  the  mortgagor  an- 
swered in  the  foreclosure  suit  as  his  wife, 
declaring  herself  to  be  such,  and  pleaded  a 
declaration  of  homestead  filed  by  her  upon 
her  husband's  property,  and  the  court  found 
that  she  had  declared  such  homestead,  the 
mere  failure  to  find  specifically  that  she  was 
the  wife  of  the  defendant  mortgagor  is  not 
prejudicial.    (Hall  v.  Glass,  123  Cal.  500.) 

196.  The  commencement  of  proceedings  in 
insolvency  by  the  mortgagor  does  not  affect 
the  lien  of  the  mortgage  upon  the  crop  to  De 
planted  during  the  year  of  his  discharge,  nor 
can  the  filing  of  a  declaration  of  homestead 
upon  the  premises  before  the  planting  of  the 
crop,  and  the  subsequent  setting  apart  of  it 
to  the  insolvent  mortgagor,  affect  the  lien 
of  the  mortgage  upon  the  crop  of  that  year. 
(Hall  v.  Glass,  123  Cal.  500.) 

197.  Conceding  that  a  laborer  employed  by 
the  occupant  of  land  to  harvest  a  crop  of 
grain  has  a  Hen  upon  the  harvested  grain 
dependent  upon  his  possession  thereof,  un- 
der sections  3051  and  3052  of  the  Civil  Code, 
bis  Hen  is  subject  to  the  prior  lien  of  a  chat- 
tel mortgage  upon  the  growing  crop.  (Wil- 
son v.  Donaldson,  121  Cal.  8.) 


198.  A  subsequent  chattel  mortgage  upon 
a  crop  takes  precedence  of  a  mortgage  upon 
the  land,  "and  the  rents,  issues,  and  profits 
thereof,"  which  was  not  executed  as  the 
code  requires  chattel  mortgages  to  be  exe- 
cuted; and  the  proceeds  of  the  sale  of  the 
harvested  crop  cannot  be  applied  to  the  pay- 
ment of  any  deficiency  arising  upon  fore- 
closure of  the  real  estate  mortgage.  (Mo- 
desto Bank  v.  Owens,  121  Cal.  223.) 

199.  It  Is  immaterial  whether  a  mortgagee 
of  a  chattel  mortgage  upon  the  crop  had  no- 
tice of  the  real  estate  mortgage  or  not. 
(Modesto  Bank  v.  Owens,  121  Cal.  223.) 

200.  The  holder  of  a  chattel  mortgage  upon 
the  crop,  made  a  party  defendant  to  the 
foreclosure  of  the  mortgage  upon  the  land, 
has  an  interest  in  the  crop,  and  need  not 
seek  a  foreclosure  of  the  chattel  mortgage, 
nor  be  entitled  to  such  foreclosure,  upon  the 
filing  of  an  answer,  in  order  to  be  entitled 
to  resist  the  wrongful  application  of  the  crop 
to  the  deficiency  arising  upon  foreclosure  of 
the  mortgage  upon  the  land,  which  consti- 
tuted no  lien  upon  the  crop.  (Modesto  Bank 
v.  Owens,  121  Cal.  223.) 

Chattel  mortgage  is  superior  to  lien  for 
rent,  when.  See  Landlord  and  Tenant,  34 
et  seq. 


3.  What    Covered    by;    Increase,    Commin- 
gling, or  Substitution  of  Property. 

201.  A  chattel  mortgage  upon  sheep  only, 
which  does  not  expressly  cover  the  increase 
or  the  wool  from  the  sheep,  extends  only  to 
the  property  expressly  described,  and  cre- 
ates no  lien  upon  the  increase  and  wool;  but 
they  are  the  property  of  the  mortgagor,  who 
may  lawfully  sell  and  dispose  of  the  same, 
and  may  sell  lambs  which  were  in  gestation, 
and  wool  which  was  upon  the  back  of  the 
sheep  at  the  date  of  the  mortgage.-  (First 
Nat  Bank  of  Santa  Ana  v.  Erreca,  116  Cal. 
81.) 

202.  The  rule  that  a  chattel  mortgage  of 
domestic  animals  extends  to  the  increase  of 
the  animals  during  the  life  of  the  mortgage, 
whether  the  terms  of  the  mortgage  includes 
such  increase  or  not,  can  only  apply  where 
the  mortgage  passes  title  to  the  property 
mortgaged.  It  does  not  apply  in  this  state 
under  the  provisions  of  the  Civil  Code  by 
which  the  mortgagor  is  not  divested  of  the 
title  to  the  mortgaged  property,  by  the  exe- 
cution of  the  chattel  mortgage,  but  still  re- 
mains its  owner,  while  the  mortgagee  has 
only  a  lien  thereon,  but  the  mortgagor,  who 
retains  the  possession  of  the  mortgaged 
property,  is  entitled  to  whatever  income  or 
profit  may  be  derived  from  the  use  of  the 
property,  and  is  the  owner  of  the  offspring 
or  increase  of  domestic  animals  mortgaged, 
which  are  begotten  and  born  after  the  exe- 
cution of  the  mortgage,  and  prior  to  its  fore- 
closure. (Shoobert  v.  De  Motta,  112  Cal. 
215.) 

203.  Where  the  holder  of  a  chattel  motf 
gage  upon  sheep  consented  to  a  substitution 
of  a  portion  of  the  mortgaged  numfer  of 
wethers  by  exchange  with  a  third  pirty  for 
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an  equal  number  of  ewes,  and  the  exchanged 
sheep  were  not  taken  into  possession  under 
the  mortgage  by  the  mortgagee,  and  lambs 
were  borne  by  the  ewes,  and  the  whole  were 
so  confused  and  commingled  that  it  was  im- 
possible to  separate  and  identify  the  mort- 
gaged from  the  unmortgaged  sheep,  an  at- 
tachment and  sale  of  a  number  of  the  ewes 
and  lambs  will  not  make  the  officer  liable  to 
the  chattel  mortgagee  for  conversion  thereof. 
(Alferitz  v.  Perkins,  122  Cal.  391.) 

204.  The  equitable  right  of  the  mortgagee 
to  the  substituted  sheep  and  their  offspring, 
before  possession  taken  thereof  under  the 
mortgage,  cannot  affect  the  right  of  another 
creditor  to  attach  the  number  of  ewes  sub- 
stituted and  their  offspring,  there  being 
nothing  to  distinguish  them  from  those 
originally  mortgaged.  (Alferitz  v.  Perkins, 
122  Gal.  891.) 

4.  Title  to  Property  and  Right  of  Possession; 

Agreement  to  Sell  Property  for  Mort- 
gagee. 

205.  In  this  state,  and  presumptively  in 
another  state,  the  title  to  personal  property 
upon  which  a  chattel  mortgage  is  given  re- 
mains in  the  mortgagor,  and  does  not  pass 
to  the  mortgagee;  and  the  effect  of  an  agree- 
ment that  the  mortgagor  shall  sell  the  mort- 
gaged property  and  collect  and  pay  the  pro- 
ceeds to  the  mortgagees  cannot  be  to  cre- 
ate a  trust  in  the  proceeds  of  sale,  or  an 
equitable  assignment  thereof  to  the  mort- 
gagees.   (Maier  v.  Freeman,  112  Cal.  8.) 

206.  The  statute  allows  the  insertion  of  a 
contract  in  a  chattel  mortgage  for  posses- 
sion of  the  mortgaged  property;  and  when 
such  provision  is  Inserted  in  a  mortgage  of 
a  crop,  the  mortgagor's  tortious  removal  of 
the  crop  from  the  mortgaged  premises  when 
harvested  cannot  destroy  the  right  of  pos- 
session of  the  holder  of  the  mortgage;  nor 
can  the  mortgagor  then  take  advantage  of 
his  own  wrong  to  defeat  the  lien  of  the  mort- 
gage. (Bank  of  Woodland  v.  Duncan,  117 
Gal.  412.) 

5.  Removal  of  Property  and    Recording  of 

Mortgage. 

207.  Where  personal  property,  subject  to  a 
chattel  mortgage,  has  been  removed  by  the 
mortgagor  from  the  county  where  the  mort- 
gage was  executed,  and  where  the  property 
was  situated  and  the  mortgagor  resided  at 
the  time  of  the  execution  of  the  mortgage, 
and  before  it  has  been  recorded  in  such 
county,  it  must  be  recorded  in  the  county  to 
which  the  property  has  been  removed  by  the 
mortgagor,  otherwise  it  is  void  as  to  cred- 
itors and  subsequent  purchasers  and  encum- 
brancers in  good  faith,  and  may  be  seized 
under  attachment  against  the  mortgagor,  if 
remaining  in  his  possession  at  the  time  of 
the  levy;  and  a  subsequent  recordation  by 
the  mortgagee  In  the  county  where  the  prop- 
erty was  originally  situated,  made  after  its 
removal,  and  before  the  attachment,  can- 
not avail  as  against  the  attaching  creditor. 
(Fassett  v.  Wise,  115  Cal.  316.) 


6.  Sale  of  Property  Subject  to;  Attachment 

of  Proceeds. 

Property  is  subject  to  attachment  where 
mortgage  not  recorded.    See  ante,  XIX.  5. 

208.  Where  the  chattel  mortgages  fore- 
closed purported  to  mortgage  a  printing  of- 
fice plant  used  in  conducting  a  newspaper, 
and  also  the  building  in  which  the  news- 
paper was  printed  and  published,  and  it  ap- 
pears that,  after  the  commencement  of  the 
action  of  foreclosure,  the  mortgagors  trans- 
ferred the  building  to  a  publishing  company 
which  took  with  knowledge  of  plaintiffs 
lien,  the  rights  of  such  company  as  pur- 
chaser are  subject  to  such  lien,  and  it  took 
no  title  that  can  defeat  plaintiff's  mortgage 
upon  the  building,  though  the  building  is 
not  included  in  the  list  of  personal  property 
made  by  the  statutes  the  subject  of  chattel 
mortgages.  (Tomlinson  v.  Ayres,  117  Cal. 
568.) 

209.  Where  the  mortgagees  of  sheep  under 
a  chattel  mortgage  authorized  the  mortgagor 
to  make  sale  of  the  sheep,  he  agreeing  to  de- 
posit the  proceeds  in  bank  to  the  credit  of 
the  mortgagees,  the  lien  upon  the  sheep  is 
lost  and  extinguished  by  the  sale,  and  is  not 
transferred  to  the  proceeds  in  the  hands  of 
the  mortgagor,  but  such  proceeds  are  the 
property  of  the  mortgagor  until  collected 
and  paid  over  to  the  mortgagees,  and  un- 
paid purchase  money  may  be  attached  by 
creditors  of  the  mortgagor.  (Maier  v.  Free- 
man, 112  Cal.  8.) 

210.  There  can  be  no  attachment  of  the 
proceeds  of  the  sale  by  the  mortgagee  prior 
to  the  completion  of  the  sale,  and  an  attach- 
ment served  upon  the  proposed  purchaser 
before  the  sheep  had  been  weighed  or  deliv- 
ered to  him,  is  premature  and  Invalid,  and  a 
garnishment  under  an  execution  in  his  favor 
is  subject  to  other  attachments  levied  after 
the  completion  of  the  sale  and  prior  to  such 
garnishment.  (Maier  v.  Freeman,  112  Cal. 
8.) 

7.  Assignment    of    Notes,    or   Transfer    of 

Mortgage  as  Collateral. 

211.  Where  notes  secured  by  chattel  mort- 
gages are  assigned,  after  they  become  over- 
due, to  one  who  knows  the  fact  upon  which 
a  defense  rests  against  the  chattel  mort- 
gagee, the  assignee  stands  in  the  shoes  of 
such  mortgagee,  and,  upon  foreclosure  of  the 
chattel  mortgages,  is  subject  to  the  same  de- 
fense which  might  have  been  made  upon 
foreclosure  by  the  mortgagee.  (Carpy  v. 
Dowdell,  115  Cal.  677.) 

212.  The  indorsement  of  notes  secured  by 
chattel  mortgages,  and  the  delivery  thereof 
together  with  the  mortgages  to  the  indorsee, 
as  collateral  security,  without  any  formal 
assignment  of  the  mortgages,  passes  the 
mortgages  with  the  notes  as  valid  collateral, 
and  the  indorsee  becomes  vested  quoad  hoc. 
with  the  rights  of  the  mortgagee.  (Bank  of 
Woodland  v.  Duncan,  117  Cal.  412.) 

213.  An  oral  agreement  made  by  a  chattel 
mortgagee  of  crops  to  make  future  advances 
for  the  use  of  the  mortgagor  in  harvesting 
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the  crops,  is  a  contract  independent  of  the 
mortgage  security,  which  can  only  be  en- 
forced against  the  mortgagee;  and  the 
pledgee  of  the  mortgage,  by  the  terms  of 
which  the  mortgagee  is  entitled  to  the  im- 
mediate possession  of  the  crop,  when  har- 
vested, may  maintain  replevin  for  such  por- 
tion of  the  crop  as  the  mortgagor  may  have 
retained  to  reimburse  himself  under  the  oral 
agreement  with  the  mortgagee.  (Bank  of 
Woodland  v.  Duncan,  117  Cal.  412.) 

214.  Where  an  action  of  replevin  of  part 
of  a  harvested  crop  was  bought  by  a  pledgee, 
the  fact  that  the  notes  were  reassigned  to 
the  mortgagee  before  the  trial  constitutes  no 
defense  to  the  action,  where  it  appears  that 
the  proceeds  of  plaintiffs  sale  of  the  replev- 
ied wheat  were  credited  to  the  mortgagee, 
and  that  the  cause  of  action  for  the  injury 
on  which  the  suit  was  founded  did  not  pass 
to  the  mortgagee,  but  was  reserved  to  the 
plaintiff.  (Bank  of  Woodland  v.  Duncan, 
117  Cal.  412.) 


8.  Foreclosure;  Appointment  of  Receiver  or 
Commissioner;  Deficiency;  Redemption. 

215.  Upon  foreclosure  of  the  chattel  mort- 
gage, a  receiver  may  be  appointed  to  take 
possession  of  and  sell  the  crop  planted  dur- 
ing the  year  in  which  the  mortgagor  was 
discharged  in  insolvency,  and  had  the  home- 
stead set  apart  to  him.  (Hall  v.  Glass,  123 
Cal.  500.) 

216.  In  an  action  to  foreclose  two  chattel 
mortgages  given  to  secure  payment  of  the 
principal  and  interest  of  two  several  prom- 
issory notes  executed  by  the  same  defend- 
ants, where  the  complaint  showed  on  its 
face  that  the  notes  were  part  due,  and  al- 
leged "that  no  proceedings  have  been  had  at 
law  or  otherwise  for  the  recovery  of  said 
sum  and  interest,  or  any  part  thereof,  and 
that  the  same  is  wholly  owing  and  unpaid," 
such  complaint  sufficiently  avers  nonpay- 
ment of  the  notes  secured  by  the  mortgages. 
(Tomlinson  v.  Ayres,  117  Cal.  568.) 

217.  Where  the  decree  provided  for  the 
payment  to  the  mortgagor  of  the  moneys  re- 
ceived from  sales  of  the  crops  of  two  years 
by  receivers,  a  clause  in  the  decree  barring 
and  foreclosing  any  right  of  redemption 
should  be  referred  to  the  sales  of  the  crops; 
and  where  no  right  to  further  proceedings 
is  reserved  In  the  decree,  the  jurisdiction  is 
exhausted,  and  the  foreclosure  clause  is  not 
prejudicial.     (Hall  v.  Glass,  123  Cal.  500.) 

218.  A  commissioner  appointed  to  make 
sale  of  chattels  under  a  decree  of  foreclosure 
of  a  second  chattel  mortgage  thereupon,  is 
clothed  with  executive  powers  only,  and 
cannot  judicially  determine  that  the  prop- 
erty is  not  of  sufficient  value  to  meet  the 
prior  mortgage,  nor  certify  a  deficiency 
without  having  made  sale  of  the  property 
as  directed.  (Redlands  Hotel  Assn.  v.  Rich- 
ards, 125  Cal.  569.) 

219.  The  return  by  the  commissioner 
without  sale  cannot  warrant  the  docketing 
of  a  deficiency  judgment;  and  a  judgment  so 
docketed,  upon  which  execution  is  issued,  is 


properly  vacated  by  the  court,  and  the  exe- 
cution quashed.  (Redlands  Hotel  Assn.  v. 
Richards,  125  Cal.  569.) 

220.  It  seems  that  under  the  equitable  con- 
struction given  to  the  statute  in  Toby  v.  Ore- 
gon etc.  Co.,  98  Cal.  490,  the  court  may  have 
the  power,  upon  proper  proof  that  the  mort- 
gage was  valueless,  on  account  of  the  insuffi- 
ciency of  the  property  to  pay  and  discharge 
the  prior  mortgage,  to  find  that  fact,  and  di- 
rect a  deficiency  or  personal  judgment 
against  the  defendants  without  selling  the 
mortgaged  property.  (Redlands  Hotel  Assn. 
v.  Richards,  125  Cal.  560.) 

MORTALITY  TABLES. 

Considering,  in  estimating  damages  for 
death.    See  Negligence,  51. 


MOTIONS. 

See  Pleading  and  Practice,  VII. 

Change  of  venue,  motion  for.    See  Venue. 

Renewal  of  motion  to  change  venue.  See 
Venue,  II,  2.    .  » 

Renewal  of.  See  Pleading  and  Practice, 
53. 

Default,  motion  to  set  aside.  See  Default, 
III,  2. 

Indictment  or  Information,  motion  to  set 
aside.    See  Criminal  Law,  VII,  6. 

New  trial,  motion  for.    See  New  Trial. 

Costs,  motion  to  retax.    See  Costs,  V. 

Appeals,  motion  to  dismiss.  See  Appeals, 
IX. 

MOTIVE. 

Proof  of.    See  Criminal  Law,  IX,  5,  a. 

Evidence  as  to.    See  Gifts,  17. 

Evidence  of,  on  prosecution  for  murder. 
See  Criminal  Law,  XI,  16.  d,  C. 

Evidence  of,  when  inadmissible.  See 
Taxation,  69. 

Evidence  as  to  motive  with  which  action 
brought  is  inadmissible.    See  Evidence,  77. 

Want  of,  Instruction  as  to.  See  Insanity, 
III,  2. 

Members  of  legislature,  motives  of  not 
considered.    See  Board  of  Examiners,  2. 


MULTIPLICITY  OF  SUITS. 
Enjoining.     See  Injunctions,  13,  14. 

MUNICIPAL  CORPORATIONS. 

« 

I.  Organization  of. 
II.  Charters. 

III.  Exemption  from  Legislative  Control; 

Annexation   of   Territory;    Powers 
Beyond  City  Boundaries. 

IV.  Contracts  of. 

1.  How  Entered  into. 

2.  Contracts  in  Futuro. 

3.  Exhaustion  of  Funds,  Effect  of; 

Attempts   to   Carry    Contracts 
into  Succeeding  Year. 
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4.  Contracts    with    Water    Compa- 

nies, Effect  of,  and  Rights  and 
Liabilities  under. 

5.  Attorney     Employed     by     City, 

Rights  of. 
a  Franchises  of;  Deeds  by. 

V.  Indebtedness  of. 

1.  Notice  of  Limitation  of  Power  to 

Incur  Debt. 

2.  Indebtedness  in  Excess  of  Rev- 

enue. 

3.  Exhaustion  of  Primary  Fund  for 

Payment    and    Rights    against 
Other  Funds. 

4.  Refunding  of  Indebtedness  and 

Issuing  of  Bonds. 

VI.  Liability  of,  for  Acts  of  Officers. 
VII.  Actions  by;  Compromise;  Estoppel  of. 
VIII.  Actions  and  Judgments  against;  Estop- 
pel of. 
IX.  Sewers,  Questions  Relating  to. 
X.  Dlsincorporation  of. 

Particular  cities.    See  Particular  Title. 

Judicial  notice  that  town  is  a  county  seat 
See  Judicial  Notice,  3. 

Aid  to  railroad  by  city.    See  Railroads,  III. 

Ordinances.    See  Ordinances. 

Road  tax  cannot  be  Imposed  on  city.  See 
Highways,  6. 

Supervisors.    See  Supervisors. 

Treasurers.    See  Treasurers. 

Wharves.    See  Wharves. 

Allowance  of  claims.  See  Supervisors, 
II,  6. 

Time  for  presentation  of  claim.  See 
Streets,  53. 

Taxpayer  may  sue  to  protect  interests  of 
city.    See  Supervisors,  III. 

Waterfront.  See  Swamp  and  Overflowed 
Lands,  I. 

Streets.    See  Streets. 

I.  Organization  of. 

Judicial  notice  that  a  city  is  incorporated. 
See  Judicial  Notice,  4. 

Judicial  notice  that  no  city  ever  organized 
under  the  code.    See  Judicial  Notice,  5. 

Town  includes  city.    See  Public  Lands,  4. 

Classification  of,  object  of.  See  Constitu- 
tional Law,  18. 

1.  An  act  of  the  legislature  being  essen- 
tial to  the  organization  of  a  municipal  cor- 
poration, it  must  be  presumed  that  the  legis- 
lature, when  enacting  sections  4445  to  4449 
of  the  Political  Code,  was  aware  that  no 
city  had  been  organized  under  the  code;  and 
as  it  cannot  be  supposed  that  the  legislature 
intended  to  pass  an  act  which  could  not  have 
any  effect  whatever,  if  not  applicable  to  cit- 
ies organized  prior  to  the  code,  it  must  be 
held  to  have  intended  to  make  those  sections 
so  applicable,  in  order  to  give  them  effect. 
(Los  Angeles  v.  Teed,  112  Cal.  319.) 

II.  Charters. 

Approval  by  legislature  of  freeholders' 
charter,  effect  of.    See  Police  Judges,  1. 


Conflict  between  general  law  and  charter. 
See  Elections,  19,  20. 

Resolutions  appropriating  money  must  fol- 
low charter  provision.     See  San  Diego,  2,  3. 

Resolution  of  supervisors  must  conform 
to  charter.    See  Supervisors,  I. 

Charter  cannot  change  procedure  for 
street  Improvement.    See  Streets,  IX,  1. 

Police  courts  under  new  charter  not  ef- 
fective.   See  Police  Judges,  1. 

Creation  of  justice's  court  in  charter  of 
Berkeley  was  Ineffectual    See  Berkeley. 

Amendments  to  charter,  special  elections, 
what  are.    See  Elections,  3. 

Charter  provision  as  to  manner  of  enter- 
ing into  contracts  is  valid,  and  does  not  con- 
flict with  general  law.    See  post,  IV,  1. 

Annexation  of  territory  does  not  change 
city  charter.    See  post,  4. 

2.  The  charter  of  the  city  of  Los  Angeles 
is,  to  the  extent  of  Its  operation  as  a  scheme 
of  local  government,  a  "statute"  within  the 
meaning  of  section  1G22  of  the  Civil  Code, 
providing  that  all  contracts  may  be  oral,  ex- 
cept when  required  by  statute  to  be  in  writ- 
ing.   (Frick  v.  Los  Angeles,  115  Cal.  512.) 

III.  Exemption  from  Legislative  Control; 
Annexation  of  Territory;  Powers  Be- 
yond City  Boundaries. 

Statutes  affecting  cities,  validity  of.  See 
Constitutional  Law,  III,  5. 

Funds  of  legislature  cannot  control  or  ap- 
propriate.   See  Constitutional  Law,  19. 

Exclusion  of  property  from  city  by  legis- 
lative act,  effect  of.    See  Oakland,  7. 

Acts  conferring  judicial  powers  on  city 
officers.    See  Constitutional  Law,  III,  4. 

3.  The  provision  of  section  6  of  article  XI 
of  the  constitution,  as  amended  in  1896,  ex- 
empting the  control  of  "municipal  affairs" 
from  the  operation  of  general  laws,  does  not 
operate  to  prevent  the  annexation  of  terri- 
tory to  a  municipal  corporation  under  the 
provisions  of  an  act  of  the  legislature,  with 
the  consent  of  the  municipal  corporation. 
(People  ex  rel.  Cuff  v.  Oakland,  123  Cal.  598.) 

4.  The  annexation  of  territory  to  a  munici- 
pal corporation  does  not  effect  a  change  of 
the  city  charter  within  the  inhibition  of  sec- 
tion 8  of  article  XI  of  the  constitution. 
(People  ex  rel.  Cuff  v.  Oakland,  123  Cal.  598.) 

5.  The  act  of  1889,  "to  provide  for  the  al- 
teration of  the  boundaries  of,  and  for  the 
annexation  of  territory  to,  incorporated 
towns  and  cities,  and  for  the  incorporation 
of  such  annexed  territory  in  and  as  part  of 
such  municipalities,  and  for  the  districting, 
government,  and  municipal  control  of  an- 
nexed territory,"  Is  constitutional,  and  is 
not  special  legislation  because  conferring 
upon  the  electors  of  any  municipality  alone 
the  privilege  of  petitioning  the  municipal  au- 
thorities to  make  the  proposed  annexation, 
to  the  exclusion  of  the  electors  of  the  an- 
nexed territory,  the  residents  of  which  are 
fully  protected  by  requiring  a  majority  of 
the  voters  thereof  to  authorize  the  annexa- 
tion. (Vernon  School  Dlst  v.  Board  of  Edu- 
cation of  Los  Angeles,  125  Cal.  593.) 
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6.  The  title  of  the  act  providing  for  such 
annexation  is  broad  enough  to  Include  a 
provision  that  the  "annexed  territory  shall 
be  to  all  intents  and  purposes  a  part  of  such 
municipal  corporation,  except  only  that  no 
part  of  such  annexed  territory  shall  ever  be 
taxed  to  pay  any  portion  of  any  indebted- 
ness or  liability  of  such  municipal  corpora- 
tion contracted  prior  to  or  existing  at  the 
time  of  such  annexation.**  (Vernon  School 
Dist.  v.  Board  of  Education  of  Los  Angeles, 
125  Cal.  503.) 

7.  The  sufficiency  of  the  petition  presented 
for  annexation  of  territory  to  a  city  must 
first  be  passed  upon  by  the  municipal  coun- 
cil, and  if  the  council  concludes  that  it  is 
sufficient  in  its  description  of  the  territory 
to  be  annexed,  an  error  in  the  exercise  of 
the  jurisdiction  cannot  affect  the  validity  of 
the  proceedings.  (People  ex  rel.  Cuff  v.  Oak- 
land, 123  Cal.  508.) 

8.  Where  a  second  petition  was  presented 
before  final  action  taken  by  the  council  upon 
the  first,  including  additional  territory,  but 
not  excluding  any  inhabitant  of  the  territory 
described  in  the  first  petition,  it  is  not  neces- 
sary to  submit  both  of  the  petitions  to  a  vote 
of  the  electors,  but  only  the  second  petition 
need  be  so  submitted.  (People  ex  rel.  Cuff 
v.  Oakland,  123  Cal.  508.) 

Sanitary  district,  annexing  to  city.  See 
Sanitary  District. 

Annexation  of  school  districts  to  city.  See 
Schools,  VI. 

9.  A  municipal  corporation  may,  for 
proper  corporate  purposes,  both  hold  prop- 
erty and  perform  contracts  beyond  the  mu- 
nicipal boundaries.  (Hewitt  v.  San  Jacinto 
etc.  Dist,  124  Cal.  186.) 

IV.  Contracts  of. 
1.  How  Entered  into. 

Oral  contracts.    See  ante,  II. 

10.  Section  207  of  the  charter  of  the  city 
of  Los  Angeles  (Stats.  1889,  p.  506),  requir- 
ing contracts  of  the  city  to  be  in  writing 
and  signed  by  the  mayor  or  some  other  per- 
son authorized  thereto,  in  behalf  of  the  city, 
is  constitutional  and  valid,  and  is  not  in 
conflict  with  the  provisions  of  the  Civil  Code 
concerning  the  manner  of  creating  contracts, 
nor  void  under  section  6  of  article  XI  of  the 
constitution,  which  declares  that  such  char- 
ters "shall  be  subject  to  and  controlled  by 
general  laws."  (Frick  v.  Los  Angeles,  115 
Cal.  512.) 

2.  Contracts  in  Future. 

Contract  for  future  annual  payments  of 
sewer  farm.    See  post,  28. 

Contract  to  pay  for  sewer  farm  in  annual 
installments.    See  post,  45. 

11.  Although  the  courts  look  with  disfavor 
upon  contracts  by  municipalities  involving 
the  payment  of  moneys  which  extend  over  a 
long  period  of  time,  as  tending  to  create  a 
monopoly,  and  to  Involve  an  undue  restraint 
of  the  legislative  power  of  the  successors  of 
the  municipal  board  and  they  will  not  be  up- 
held without  a  clear  showing  of  a  reasonable 


necessity  for  their  execution;  yet,  where  it 
appears  that  at  the  time  such  a  contract  was 
entered  into,  it  was  fair  and  reasonable,  and 
prompted  by  the  necessities  of  the  case,  or 
was  then  advantageous  to  the  municipality, 
it  will  be  upheld,  and  not  construed  as  an 
unreasonable  restraint  upon  the  powers  of 
succeeding  boards,  in  the  absence  of  express 
limitation  as  to  the  period  of  time  for  which 
a  contract  may  be  made.  (McBean  v.  Fres- 
no, 112  Cal.  159.) 

12.  The  case  of  McBean  v.  Fresno,  112  Cal. 
159,  affirmed  as  to  the  power  of  a  city  to 
make  contracts  in  fnturo,  involving  the  pay- 
ment of  moneys  annually  during  a  long 
period  of  time,  without  violating  the  pro- 
vision against  indebtedness  In  excess  of  rev- 
enue, if  the  annual  payment  does  not  ex- 
ceed the  revenue  for  the  year  in  which  it 
is  to  be  made,  and  also  as  to  the  conditions 
under  which  such  contracts  may  extend  be- 
yond the  term  of  office  of  the  trustees  who 
authorize  it.  (Higgins  v.  San  Diego,  118  Cal. 
524.) 

3.  Exhaustion     of     Funds,    Effect    of;    At- 

tempts  to    Carry  Contract   into    Suc- 
ceeding Year. 

Claims  for  water  where  there  are  no  funds 
to  meet  them.    See  post,  20. 

13.  A  contract  for  the  sale  of  waterpipe 
to  be  imbedded  in  the  streets  of  a  city  for 
its  use  and  benefit,  in  connection  with  water- 
works established  under  vote  of  its  electors, 
which  was  entered  into  and  carried  out 
by  the  delivery  and  laying  of  pipe  thereun- 
der, during  one  fiscal  year,  and  at  a  time 
when  there  was  money  in  a  water  fund 
derived  from  the  sale  of  bonds  for  the  im- 
provement, sufficient  to  meet  the  obligation, 
was  valid,  and  Its  validity  could  not  be  af- 
fected by  any  subsequent  failure  of  rev- 
enues from  that  fund,  or  from  the  general 
fund  of  that  fiscal  year;  but  the  seller  was 
bound  to  look  only  to  the  revenues  of  the 
city  for  that  fiscal  year  for  payment,  and 
the  exhaustion  of  such  revenues  affected 
only  his  remedy  and  left  him  in  the  same 
condition  as  any  creditor  who  has  dealt 
with  one  whose  assets  are  exhausted  before 
he  presents  his  claim.  (Montague  v.  Eng- 
lish, 110  Cal.  225.) 

14.  The  title  to  the  waterpipe  laid  in  the 
streets  of  the  city,  under  such  contract,  dur- 
ing one  fiscal  year,  vested  in  the  city,  and 
a  subsequent  attempt  of  the  city  to  pur- 
chase a  part  thereof  during  the  next  fiscal 
year,  was  Invalid  and  void,  and  a  warrant 
issued  under  such  purchase  drawn  upon  the 
funds  of  a  subsequent  year  was  without 
consideration  and  void,  and  its  payment 
could  not  be  compelled  by  mandamus  to  the 
city  treasurer.  (Montague  v.  English,  110 
Cal.  225.) 

4.  Contracts  with  Water  Company,  Effect  of 

and  Rights  and  Liabilities  under. 

Condemnation  of  waterworks.  See  Emi- 
nent Domain,  I,  3. 

Contract  between  city  and  water  company. 
See  Water  Companies,  I. 

Rights  of  city  and  water  company.  See 
Water  Companies. 
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Agreement  of  city  to  buy  improvements 
of  water  company.    See  Water  Companies,  I. 

Public  water  supply.  See  Water  Com- 
panies, I. 

Contract  to  furnish  water  supply,  alleging 
performance  of  conditions.  See  Contracts, 
42. 

Action  to  set  aside  contract  with  water 
company,  judge  who  pays  taxes  on,  is  in- 
terested party.    See  Judges,   8. 

Resolution  authorizing  mayor  to  execute 
lease  of  water  plant  is  void,  when.  See 
Supervisors,  \. 

15.  A  lease  to  a  city  by  .a  water  company 
of  its  entire  plant  for  a  term  of  years,  in 
which  the  rent  reserved  is  in  part  considera- 
tion of  a  condition  that  the  water  company 
shall  construct  a  railroad  within  a  specified 
time,  is  invalid  and  void;  and  where,  by  an 
evasive  contrivance,  the  lease  containing 
such  condition  was  .made  to  nominal  parties, 
who,  in  accordance  with  the  understanding, 
immediately  subleased  the  plant  to  the  city 
for  the  entire  term,  and  for  the  full  amount 
of  rental,  but  without  expressing  such  con- 
dition in  the  sublease,  and  the  city  was 
thereby  induced  to  agree  to  pay,  under  the 
name  of  rent,  the  whole  consideration  for 
the  undertaking  of  the  water  company  to 
build  the  railroad,  and  thus  indirectly  to 
subsidize  the  railroad,  the  contracts  of  lease 
and  sublease  are  wholly  void  from  their  In- 
ception. (Higgins  v.  San  Diego,  118  Cal. 
524.) 

16.  The  city  not  being  permitted  to  sub- 
sidize a  railroad  directly  or  indirectly,  could 
not  buy  an  option,  to  be  exercised  either  by 
itself  or  by  others,  to  terminate  its  agree- 
ment to  pay  rent,  upon  failure  of  the  lessor 
to  build  a  railroad;  and  although  the  right 
to  terminate  the  agreement  for  failure  to 
construct  the  railroad  was  left  in  the  nom- 
inal lessees,  it  is  immaterial  whether  that 
right  was  to  be  exercised  in  their  own  be- 
half and  at  their  own,  discretion,  or  as 
trustees  for  the  oity.  (Higgins  v.  San  Diego, 
118  Cal.  524.) 

17.  The  fact  that  the  condition  for  the  con- 
struction of  the  railroad  was  put  in  the  form 
of  a  condition  subsequent,  upon  the  breach 
of  which  the  lease  might  be  terminated, 
does  not  prevent  the  condition  from  form- 
ing part  of  the  consideration  for  the  stipu- 
lated payments  of  rent;  but  the  option  to 
terminate  the  lease  for  breach  of  such  con- 
dition is  valuable  to  the  party  paying  the 
rent,  and  burdensome  to  the  party  charged 
with  the  condition,  and  is  a  good  consider- 
ation for  the  agreement  to  pay  the  rent. 
(Higgins  v.  San  Diego,  118  Cal.  524.) 

18.  The  contract  being  void  for  want  of 
power  in  the  city  to  expend  corporate  funds 
in  aid  of  the  construction  of  a  railroad,  it 
cannot  aid  the  contract  that  the  city  waived 
compliance  with  the  condition  for  its  con- 
struction, and  it  is  immaterial  that  the 
railroad  was  never  constructed  or  operated, 
or  that  its  construction  was  never  com- 
menced. (Higgins  v.  San  Diego,  118  Cal. 
524.) 

19.  Where  the  objection  to  a  contract 
made  by  a  city  for  the  lease  of  a  water  plant 


Is  that  it  is  void  as  involving  a  subsidy  for 
a  railroad,  the  contract  Is  incapable  of  rati- 
fication, directly  or  indirectly,  and  the  city 
cannot  be  estopped  from  denying  the  valid- 
ity of  the  contract  because  the  water  com- 
pany was  required  by  the  city  to  expend  a 
large  sum  of  money  in  extending  the  plant, 
and  because  the  city  refused  to  redeliver 
possession  of  the  plant  when  demanded. 
(Higgins  v.  San  Diego,  118  Cal.  524.) 

20.  Although  the  express  contract  of  the 
city  to  lease  the  water  plant  for  a  term  of 
years  at  a  fixed  rental  was  invalid  and  void, 
yet  as  the  city  has  the  general  power  to  con- 
tract for  a  water  supply  for  itself  and  its 
Inhabitants,  It  may  lease  a  water  plant  for 
a  year,  and  renew  It  from  year  to  year, 
and  It  is  liable  to  pay  the  reasonable  value 
of  the  use  of  the  plant  actually  enjoyed, 
provided  the  claim  of  the  water  company 
for  the  reasonable  value  of  the  use  does 
not  exceed  the  amount  of  unappropriated 
revenue  for  the  respective  fiscal  years  dur- 
ing which  the  city  had  the  use  of  the  plant: 
but  claims  for  such  use  accruing  at  a  time 
when  there  were  no  unappropriated  funds 
to  meet  them  are  void,  like  other  claims 
upon  exhausted  revenues,  and  will  not  war- 
rant a  Judgment  of  any  character.  (Higginfr 
v.  San  Diego,  118  Cal.  524.) 

5.  Attorney  Employed  by  City,  Rights  of. 

Special  counsel,  appointment  of.  See  San 
Diego. 

21.  An  attorney  who  has  rendered  services 
to  a  municipal  corporation  of  which  it  has 
accepted  the  benefit,  in  defending  an  action 
against  it,  and  prosecuting  an  appeal  in  an- 
other cause,  for  its  benefit,  though  rendered 
under  a  void  contract  made  while  such  at- 
torney was  the  city  attorney,  may  recover 
under  an  Implied  contract,  upon  a  quantum 
meruit  for  the  value  of  the  services  rendered 
by  him  after  the  expiration  of  his  term  of 
office  as  city  attorney.  (Buck  v.  Eureka,  124 
Cal.  61.) 

22.  It  is  not  necessary  that  the  knowledge 
or  assent  of  the  city  council  be  evidenced 
by  any  formal  corporate  act,  or  vote,  or  reso- 
lution of  the  board,  or  any  written  instru- 
ment, to  sustain  an  implied  contract  for 
services,  which  is  within  the  scope  of  the 
powers  of  the  council;  and  where  the  au- 
thority existed  in  the  council  to  employ  the 
plaintiff,  after  he  ceased  to  be  city  attorney, 
and  his  services  were  performed  with  the 
full  knowledge  of  the  council,  and  with  their 
assent  as  given  when  plaintiff  presented  his 
bill,  he  may  recover  upon  an  implied  con- 
tract for  the  value  of  his  services.  (Buck  v. 
Eureka,  124  Cal.  61.) 

0.  Franchises  of;  Deeds  of. 

Franchises.    See  Franchises. 

Municipal  franchise  to  be  liberally  con- 
strued.   See  Boundaries,  1. 

Waiver  of  forfeiture  of  franchise  by  and 
estoppel.    See  Franchises,  5. 

Deed  by  city,  conclusiveness  of.  See  San 
Francisco,  22. 
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Conveyance  by  city,  partition  of  lands 
must  be  by  reference  to  what  official  map. 
See  Partition,  7  et  seq. 

Pueblo  lands.    See  Mexican  Lands,  II. 

Action  for  usurpation  of  franchise.  See 
post,  42. 

V.  Indebtedness  of. 

1.  Notice  of  Limitation  of  Power  to  Incur 

Debt. 

Contractor  dealing  with  city  is  chargeable 
with  knowledge  of  limitations.  See  Super- 
visors, II,  6. 

23.  Any  person  dealing  with  a  municipal 
or  public  corporation  is  charged  with  a 
knowledge  of  all  the  limitations  upon  the 
power  of  its  officers,  and  can  have  no  right 
of  action  upon  its  written  obligation  entered 
into  in  disregard  of  statutory  requirements. 
(Hughson  v.  Crane,  115  Cal.  404.) 

Seller  must  look  only  to  revenues  for  the 
year.    See  ante,  IV,  3. 

2.  Indebtedness  in  Excess  of  Revenue. 

Exhaustion  of  revenues,  effect  of.  See 
ante,  IV,  3. 

Claims  for  water  where  there  were  no 
unappropriated  funds.    See  ante,  20. 

Drawing  warrant  on  funds  of  succeeding 
year  for  goods  purchased  in  prior  year.  See 
ante,  IV,  3. 

Moneys  in  sewer  fund  applying  to  debts  of 
year.     See  post,  45  et  seq.,  53. 

24.  Under  section  18  of  article  XI  ot  the 
constitution,  each  year's  income  and  rev- 
enue of  a  municipal  corporation  must  pay 
each  year's  indebtedness  and  liability,  and 
no  indebtedness  or  liability  incurred  in  any 
one  year  can  be  paid  out  of  the  income  or 
revenue  of  any  future  year.  (Montague  v. 
English,  119  Cal.  225.) 

25.  An  implied  liability  of  a  city  Is  with- 
in the  restriction  of  section  18  of  article 
XI  of  the  constitution,  forbidding  the  in- 
curring of  any  Indebtedness  or  liability  ex- 
ceeding in  any  year  the  income  and  rev- 
enue provided  for  it  for  such  year,  and  mak- 
ing such  indebtedness  or  liability  void.  The 
validity  of  the  implied  liability  depends  upon 
the  fact  that  there  were  unappropriated  rev- 
enues when  the  liability  was  incurred;  and 
no  judgment  can  be  entered  thereupon  until 
that  fact  is  established.  (Buck  v.  Eureka, 
124  Cal.  61.) 

26.  The  implied  liability  was  incurred 
when  from  time  to  time  the  services  were 
fully  rendered,  and  the  city,  with  knowledge, 
accepted  the  benefit  of  them,  and  evidence 
should  be  received  of  the  condition  of  the 
revenues  at  that  time.  (Buck  v.  Eureka,  124 
Cal.  61.) 

27.  A  claim  arising  under  a  contract  for 
the  burial  of  the  Indigent  dead  during  the 
fiscal  year  is  not  exempt  from  the  operation 
of  section  18  of  article  XI  of  the  state  con- 
stitution, forbidding  the  incurring  of  any 
indebtedness  or  liability  for  any  purpose  ex- 
ceeding in  any  one  year  the  revenue  pro- 
vided for  it  for  such  year,  without  the  as- 


sent of  the  electors  expressed  at  an  election. 
(Pacific  Undertakers  v.  Wldber,  113  Cal.  201.) 

28.  The  contract  for  future  annual  pay- 
ments for  a  sewer  farm  is  not  for  a  present 
liability,  and  is  not  obnoxious  to  the  pro- 
visiqn  that  contracts  for  indebtedness  in 
excess  of  the  revenue  for  each  year  are 
void,  where  the  annual  payments,  as  they 
fall  due  in  each  year,  are  within  the  rev- 
enue of  that  year  provided  for  the  sewer 
fund;  though  the  contractor  takes  the  risk 
that,  if  there  are  not  revenues  sufficient  for 
any  one  year  to  meet  the  annual  payment 
for  that  year  as  it  falls  due,  he  must  lose 
the  unpaid  claim,  as  no  claim  for  any  one 
year  can  be  carried  forward  as  a  charge 
against  the  .income  and  revenue  of  a  suc- 
ceeding year.  (McBean  v.  Fresno,  112  Cal. 
159.) 

29.  When  the  revenue  of  a  municipal  cor- 
poration necessary  for  a  given  year  has  been 
determined,  and  such  revenue  collected  and 
expended  before  the  expiration  of  the  fiscal 
year,  the  city  officers  cannot,  for  the  pur- 
pose of  providing  for  the  present  needs  of 
the  municipality  during  the  residue  of  the 
year,  incur  debts  and  liabilities,  to  be  met 
and  discharged  from  the  revenues  of  a  sub- 
sequent year,  unless  two-thirds  of  the  quali- 
fied electors  voting  at  an  election  held  for 
that  purpose  shall  have  authorized  the  same 
as  provided  in  section  18  of  article  XI  of 
the  constitution.  (Bradford  v.  San  Fran- 
cisco, 112  Cal.  537.) 

30.  An  action  will  lie  to  enjoin  the  super- 
visors, auditor,  and  treasurer  of  the  city 
and  county  of  San  Francisco  from  incurring 
any  indebtedness  or  expenses  in  excess  of 
the  revenue  provided  for  the  fiscal  year, 
and  to  enjoin  the  supervisors  from  levying 
any  tax  or  making  any  provision  for  the 
payment  of  the  deficiency  out  of  the  pub- 
lic funds  provided  for  the  ensuing  fiscal 
year.  (Bradford  v.  San  Francisco,  112  Cal. 
537.) 

31.  A  taxpayer  and  property  holder  may 
invoke  the  interposition  of  equity  to  en- 
join municipal  officers  from  creating  illegal 
debts,  and  from  levying  and  collecting  taxes 
in  payment  thereof,  where  such  taxes,  when 
levied,  will  become  a  lien  upon  the  real  prop- 
erty of  the  plaintiff,  and  will  cast  a  cloud 
upon  his  title.  (Bradford  v.  San  Francisco, 
112  Cal.  537.) 


3.  Exhaustion   of   Primary   Fund   for   Pay- 
ment and  Rights  against  other  Funds. 

Control  of  funds.    See  Streets,  112. 

Transfer  of  funds,  effect  of  on  rights  of 
claimants.    See  post,  53. 

32.  Where  the  general  fund  for  the  fiscal 
year  in  which  supplies  were  furnished  by 
contract  with  the  city  and  county  of  San 
Francisco  to  prisoners  in  the  jails  of  the 
municipality,  was  totally  exhausted,  the  re- 
duction of  the  original  claim  therefor  to  a 
Judgment  against  the  city  and  county,  does- 
not  increase  the  dignity  of  the  claim  so 
as  to  authorize  the  claimant  to  demand  pay- 
ment of  it  from  any  fund  not  subject  to- 
the  primary  demand,   and   mandamus  will 
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not  lie  to  compel  the  supervisors  to  order 
such  judgment  paid.  (Goldsmith  v.  Board 
of  Supervisors  of  City  and  County  of  San 
Francisco,  115  Cal.  36.) 

4.  Refunding  of  Indebtedness  and  Issuing  of 

Bonds. 

Bonds  of.    See  Bonds,  I. 

Improvement  bonds,  compelling  counter- 
signing of.    See  Mandamus,  3. 

Notice  of  election  to  fund  indebtedness, 
what  sufficient.    See  Elections,  12. 

Statute  relating  to  funding  indebtedness, 
Invalid  repeal  of  prior  act.  See  Constitu- 
tional Law,  5. 

33.  Sections  4445  to  4449  of  the  Political 
Code  as  enacted  in  1880,  and  amended  in 
1881,  authorizing  "the  board  of  trustees  or 
municipal  council  of  any  city  having  an  out- 
standing indebtedness  on  the  first  day  of 
January,  1880,  evidenced  by  bonds  or  war- 
rants thereof,"  to  fund  or  refund  the  same 
by  a  two-thirds  vote  of  such  board  or  council, 
are  applicable  to  all  cities  having  such  out- 
standing Indebtedness,  though  organized 
prior  to  the  adoption  of  the  code;  and  those 
sections  provide  the  methods  to  be  pursued 
in  funding  or  refunding  any  indebtedness  of 
any  city  which  was  outstanding  on  the  1st 
of  January,  1880.  (Los  Angeles  v.  Teed,  112 
<3al.  319.) 

34.  Sections  4445  to  4449  of  the  Political 
Code,  in  providing  for  the  issuance  of  bonds 
for  the  funding  of  the  indebtedness  of  cities 
having  an  outstanding  indebtedness  on  the 
1st  of  January,  1880,  by  a  vote  of  two-thirds 
of  the  members  of  the  city  council,  without 
submission  of  the  matter  to  the  vote  of  the 
people,  provide  only  for  a  mere  change  in 
the  form  of  the  evidence  of  indebtedness 
and  not  for  the  creation  or  incurring  of  a 
new  Indebtedness  or  liability,  within  the 
meaning  of  section  18  of  article  XI  of  the 
•constitution,  which  forbids  any  city  to  "in- 
cur any  indebtedness  or  liability  in  any  man- 
ner, or  for  any  purpose,  exceeding  in  any 
year  the  income  and  revenue  provided  for 
it  for  such  year,  without  the  assent  of  two- 
thirds  of  the  qualified  electors  thereof  vot- 
ing at  an  election  to  be  held  for  such  pur- 
pose"; and,  as  those  sections  of  the  Politi- 
cal Code  reflate  only  to  indebtedness  in- 
curred prior  to  the  taking  effect  of  the  pres- 
ent constitution,  they  are  not  in  conflict  with 
its  provisions,  and  the  assent  of  the  electors 
is  not  required  to  authorize  the  refunding. 
(Los  Angeles  v.  Teed,  112  Cal.  319.) 

35.  In  pleading  the  refunding  of  the  in- 
debtedness of  a  city  which  was  outstand- 
ing on  the  1st  of  January,  1880,  it  is  neces- 
sary to  aver  what  indebtedness  was  then 
outstanding,  and  it  cannot  be  presumed  in 
favor  of  the  pleader  that  any  Indebtedness 
was  then  outstanding,  if  it  is  not  alleged. 
(Los  Angeles,  v.  Teed,  112  Cal.  319.) 

36.  The  act  of  March  15,  1883,  and  the 
act  of  March  1,  1893,  amendatory  thereof, 
In  reference  to  the  funding  or  refunding  of 
any  indebtedness  of  municipal  corporations 
other  than  cities  of  the  first  class,  are  with- 
in  the   power  of  the   legislature   with   re- 


spect to  the  classification  of  municipal  cor- 
porations, and  to  make  different  regulations 
in  matters  pertaining  to  municipal  organisa- 
tions, and  do  not  violate  the  provisions  of 
the  constitution  against  special  legislation. 
(Los  Angeles  v.  Teed,  112  Cal.  319.) 

37.  Under  any  act  providing  for  the  fund- 
ing of  municipal  indebtedness  incurred  since 
the  taking  effect  of  the  present  constitution, 
a  submission  to  the  voters  must  be  had  to 
determine  the  question  whether  bonds  shall 
be  issued;  but  it  does  not  follow  that  an 
act  on  that  subject  must  contain  that  re- 
quirement; and  it  is  sufficient  that  by  any 
legislation,  or  by  the  terms  of  a  municipal 
charter,  authority  is  given  to  the  municipal 
government  to  call  such  an  election;  and 
it  seems  that  the  constitutional  provision  re- 
quiring such  an  election  is,  of  itself,  suffi- 
cient authority  to  the  municipality  for  hold- 
ing it.    (Los  Angeles  v.  Teed,  112  Cal.  319.) 

38.  A  statute  or  ordinance  providing  that 
municipal  bonds  for  the  funding  of  city  in- 
debtedness shall  be  made  payable  outside 
of  the  state,  at  a  bank  in  New  York  city,  or 
at  any  place  other  than  the  city  treasury, 
contravenes  sections  15  and  16  of  article 
XI  of  the  constitution,  and  is  invalid;  and 
the  president  of  the  city  council  cannot  be 
compelled  by  mandamus  to  sign  bonds  made 
so  payable.  (Los  Angeles  v.  Teed,  112  Cal. 
319.) 

VI.  Liability  of  for  Acts  of  Officers. 

Liability  of  city  for  damages  from  street 
improvement.    See  Streets,  IX,  6. 

39.  Municipal  corporations  are  not  liable 
for  dereliction  or  remissness  of  municipal  of- 
ficers or  agents  in  the  performance  of  pub- 
lic or  governmental  functions  of  the  city,  or 
in  the  performance  of  duties  imposed  upon 
those  officers  which  are  prescribed  and 
limited  by  express  law;  and  when  an  Injury 
results  from  the  wrongful  act  or  omission  of 
a  municipal  officer  charged  with  duty  pre- 
scribed and  limited  by  law,  the  doctrine  of 
respondeat  superior  is  inapplicable,  and  the 
officer  Is  not  treated  as  the  agent  or  servant 
of  the  corporation  in  the  performance  of 
such  duty,  but  is  held  to  be  the  servant  and 
agent  of  and  controlled  by  the  law,  and  for 
his  acts  the  municipality  will  not  be  held 
liable.  (Sievers  v.  San  Francisco,  115  Cal. 
648.) 

VII.  Actions  by;  Compromise;  Estoppel  of. 

City  may  maintain  ejectment  for  street 
See  Streets,  3,  4. 

Statute  of  limitations,  effect  of  on.  See 
Statute  of  Limitations,  III. 

40.  It  is  only  in  exceptional  cases  that 
the  doctrine  of  estoppel  can  be  invoked 
against  a  municipal  corporation;  and  it 
seems  that  a  delay  of  forty  years  in  bring- 
ing an  action  of  ejectment  to  recover  lands 
claimed  to  have  been  dedicated  as  public 
streets,  during  which  delay  large  sums  of 
money  were  expended  In  permanent  Im- 
provements upon  the  lands  by  defendant  and 
his  grantors,  does  not  estop  the  city  from 
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maintaining  such  action,  if  the  streets'  were 
in  fact  dedicated  to  public  use.  (Sacramento 
v.  Clunie,  120  Cal.  29.) 

City  is  not  estopped  to  deny  validity  of 
contract,  when.    See  ante,  19. 

Allowance  by  supervisors  of  void  claim  for 
street  assessment  does  not  estop  city.  See 
Supervisors,  II,  6. 

City,  estoppel  of  by  permitting  expenditure 
of  large  sums.    See  Water  Companies,  2. 

41.  Where  a  water  company  asserted  a 
claim  against  a  city  to  land  dedicated  as  a 
public  street,  and,  upon  a  compromise  with 
the  city,  its  trustees  accepted  a  conveyance 
of  other  lands  and  ways  from  the  water 
company,  and  permitted  a  default  of  the 
city  in  an  action  by  the  water  company  to 
quiet  its  title  to  the  land  dedicated  as  a 
street,  but  the  street  was  not  in  fact  closed 
or  its  use  obstructed,  the  city  authorities 
have  discretion  to  refuse  to  bring  an  action 
to  set  aside  the  compromise  and  judgment, 
and  it  seems  that  they  could  not  maintain 
such  action  without  restitution  of  the  lands 
and  ways  conveyed  to  the  city  by  the  water 
company;  and  no  taxpayer  can  maintain  an 
action  to  have  such  judgment  canceled  and 
the  title  of  the  city  to  the  street  quieted. 
(Dunn  v.  Long  Beach  etc.  Co.,  114  CaL  605.) 

VIII.  Actions  and   Judgments   against;  Es- 
toppel of. 

Attorney  employed  under  void  contract 
may  sue  city  on  quantum  meruit.  See  ante, 
IV,  5. 

Reduction  of  claim  against  city  to  judg- 
ment does  not  authorize  payment  out  of 
different  fund.    See  ante,  V,  3. 

Riparian  owner  may  enjoin  city  from 
polluting   stream.     See     Injunctions,  18,  19. 

Acts  of  officers  of  city  will  not  be  re- 
strained, when.    See  Injunctions,  7. 

Claim  for  street  assessment  paid  under 
duress  need  not  be  presented  to  council  be- 
fore action  against  city.    See  Streets,  113. 

City  will  be  enjoined  from  taking  forcible 
possession  of  waterworks,  when.  See  Wa- 
ter Companies,  6. 

Recovery  of  amount  paid  under  street  as- 
sessment from  city.    See  Streets,  XI,  9. 

Abutting  owner  on  street  may  enjoin  city 
from  diverting  natural  watercourse.  See  In- 
junctions, 17. 

Liability  of  city  for  damages  in  construc- 
tion of  street  railroad.  See  Railroads,  VIII, 
2. 

42.  In  an  action  for  the  usurpation  of  a 
franchise  the  fact  that  the  action  1q  against 
a  city,  and  that  the  proceedings  for  changing 
the  boundaries  of  the  city  were  involved 
therein,  cannot  alter  the  nature  of  the  ac- 
tion, or  affect  the  right  to  move  for  a  new 
trial  therein,  upon  any  questions  of  fact  in- 
volved in  the  case,  or  for  errors  of  law 
which  may  have  occurred  at  the  trial.  (Peo- 
ple v.  Oakland,  123  Cal.  145.) 

43.  A  judgment  against  a  municipality 
should  be  in  form  a  general  judgment,  al- 
though it  and  the  liability  on  which  it  is 
based  can,  under  section  18  of  article  XI  of 
the  constitution,  only  be  paid  out  of  the 


municipal  revenues  of  the  fiscal  year  in 
which  the  liability  was  incurred.  (Buck  v. 
Eureka,  119  Cal.  44.) 

44.  A  judgment  for  the  reasonable  value 
of  the  use  of  the  water  plant,  after  ascer- 
taining In  what  years  the  claims  of  the 
water  company  for  such  value  were  not  in 
excess  of  the  unappropriated  revenues  of 
that  year  to  meet  them,  should  not  be 
rendered  so  as  to  be  payable  only  out  of 
those  revenues,  but  should  be  in  the  form 
of  an  ordinary  general  judgment  for  what- 
ever amount  shall  be  found  due,  without 
any  direction  as  to  the  revenues  out  of 
which  the  judgment  shall  be  satisfied,  or 
any  direction  as  to  the  method  of  its  pay- 
ment, for  which  some  future  provision  might 
be  made  by  the  city,  although  there  might 
be  no  revenues  of  the  fiscal  year  in  which 
the  debt  was  incurred  out  of  which  it 
could  be  satisfied.  (Hlggins  v.  San  Diego, 
118  Cal.  524.) 

Suit  to  set  aside  compromise  of  action 
brought  against  city.    See  ante,  41. 

IX.  Sewers,  Questions  Relating  to. 

Sewage,  discharge  of,  abatement  of  as 
nuisance.    See  Nuisances,  4  et  seq. 

Contract  for  future  annual  payments  of 
sewer  farm.    See  ante,  28. 

45.  Proper  sewers  are  essential  to  the 
hygiene  and  sanitation  of  a  municipality, 
and  the  board  of  trustees  of  a  city  having 
power  to  establish,  construct,  and  maintain 
drains  and  sewers  have  power  to  contract 
for  the  disposition  of  the  outfall  outside  of 
the  city  limits  as  an  essential  part  of  the 
maintenance  of  a  sewer  system;  and  a  con- 
tract by  such  board  of  trustees  for  a  sewer 
farm  for  the  reception  and  treatment  of  the 
waste  matter  from  the  sewers  of  the  city, 
and  to  pay  annually  a  specified  sum  there- 
for, for  the  period  of  five  years,  is  valid, 
operative,  and  binding  upon  the  city.  (Mc- 
Bean  v.  Fresno,  112  Cal.  159.) 

46.  It  is  the  duty  of  a  municipal  board  to 
provide  means  of  disposing  of  the  sewage  of 
the  city,  and  it  is  their  province  to  deter- 
mine whether  sewers  are  needed,  and  what 
districts  will  be  benefited  thereby;  and,  if 
there  can  be  no  outlet  provided  into  the 
ocean  or  some  other  permissible  place,  the 
board  must  dispose  of  it  in  some  other  mode, 
and  may  gather  it  for  that  purpose;  and 
their  determination  as  to  the  necessity  of 
the  construction  of  a  sewer,  and  what  dis- 
trict will  be  benefited  by  it,  cannot  be  as- 
sailed In  an  action  to  enforce  an  assessment 
therefor,  on  the  ground  that  no  outlet  was 
provided  for  the  sewage,  where  no  protest 
was  made  against  the  work  on  that  ground 
before  the  board.  (Harney  v.  Benson,  113 
Cal.  314.) 

47.  Water  having  been  granted  or  dedi- 
cated for  the  health  and  convenience  of  the 
pueblo,  as  well  as  for  other  purposes,  the 
right  to  drain  the  city  by  means  of  an 
outfall  sewer,  and  to  keep  it  in  a  state  of 
efficiency  by  the  necessary  flushing,  is  with- 
in the  pueblo  right.  (Los  Angeles  v.  Pome- 
roy,  124  Cal.  597.) 
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48.  Where  a  resolution  of  intention  for 
a  street  improvement  describes  the  con- 
templated work  as  the  construction  of  a  pub- 
lic sewer  along  specified  portions  of  several 
different  streets,  the  notice  required  by  sec- 
tion 3  of  the  street  act,  as  amended  in  1889, 
page  158.  to  be  published  and  posted  along 
the  line  of  the  contemplated  work,  must  de- 
scribe the  work  as  an  entirety;  and  a  notice 
posted  along  one  of  such  streets,  which 
merely  describes  the  work  to  be  done  there- 
on, is  insufficient,  notwithstanding  a  refer- 
ence in  the  notice  to  the  resolution  of  inten- 
tion for  further  particulars.  (White  v.  Har- 
ris, 116  Cal.  470.) 

49.  An  assessment  for  a  sewer  will  be  pre- 
sumed to  have  been  made  in  proportion  to 
benefits,  and  the  superintendent  of  streets 
will  be  presumed  to  have  done  his  duty  in 
distributing  the  burden  as  the  statute  re- 
quires, unless  the  assessment  shows  the  con- 
trary; and  it  is  not  necessary  that  the  as- 
sessment should  disclose  his  method  of  cal- 
culation; but,  If  the  estimate  of  benefits  ap- 
pears to  be  rational,  it  is  not  for  the  court 
to  determine  whether  it  is  the  best  (Har- 
ney v.  Benson,  113  Cal.  314.) 

50.  If  the  method  of  assessment  adopted 
by  the  superintendent  of  streets  in  distribut- 
ing the  burden  is  wrong,  the  property  owner 
must  appeal  to  the  board;  and,  in  the  ab- 
sence of  such  appeal,  the  assessments  made 
by  him  are  conclusive,  unless  the  board  Is 
wholly  without  Jurisdiction,  or  the  procedure 
has  been  departed  from  in  some  other  man- 
ner.   (Harney  v.  Benson,  113  Cal.  314.) 

51.  Where  the  evidence  showed  that  the 
sewer  contracted  for  and  constructed  was 
five  hundred  and  sixty  feet  in  length,  and 
that  only  one  hundred  and  sixty-three  feet 
of  it  was  cracked  in  various  places,  and  that 
the  remainder  was  in  good  condition,  and  it 
was  proved  without  conflict  that  water  and 
sewage  were  passing  through  the  sewer 
without  any  apparent  leakage,  although 
plaintiffs  evidence  tended  to  show  that,  in 
order  to  put  the  sewer  in  good  condition,  it 
was  necessary  to  reconstruct  one  hundred 
and  sixty-three  feet  of  it,  there  is  no  war- 
rant for  a  finding  that  the  sewer  was  value- 
less for  the  purposes  for  which  It  was  in- 
tended. (Goodsell  v.  Ashworth,  115  Cal. 
222.) 

52.  A  contract  for  the  construction  of  a 
sewer,  signed  only  by  the  parties  agreeing 
to  do  the  work,  and  not  by  the  mayor,  or 
by  anyone  authorized  to  sign  it  on  behalf 
of  the  city,  being  Invalid  under  the  city 
charter,  no  action  can  be  maintained  for 
damages  for  prevention  of  its  performance 
by  the  city;  and  the  fact  that  the  city  coun- 
cil complied,  on  their  part,  with  all  the  re- 
quirements of  the  charter,  and  ordered  the 
mayor  to  sign  the  contract,  does  not  give 
the  signers  a  right  in  equity  to  have  its 
defective  execution  aided  and  the  contract 
treated  as  though  signed  by  the  mayor,  no 
work  having  been  done  under  the  instru- 
ment and  no  detriment  suffered  by  the  sign- 
ers, excepting  the  conjectural  loss  of  profits 
which  they  might  have  made  by  perform- 


ance of  the  contract,  if  it  had  been  really 
made.    (Frick  v.  Los  Angeles,  115  Cal.  512.) 

53.  The  moneys  in  the  sewer  fund  of  a 
city  for  any  fiscal  year  can  be  used  for  no 
other    purpose   than    the    payment   of   the 
legitimate  claims  of  that  year  until  they 
are  all  met  and  extinguished;  and  it  is  only 
an  excess  that  can  be  carried  into  the  sewer 
fund  of  a  subsequent  year,  or  transferred 
to   the   general   fund   to   meet   deficiencies 
therein;  nor  does  the  fact  that  the  moneys 
of   a   previous   fiscal    year   remain   in   the 
treasury  in  a  subsequent  year  make  them 
part  of  the  fund  of  that  subsequent  year, 
but  they  still  remain  a  part  of  the  fund  of 
the  previous    year,  and    a  rightful    claim- 
ant of  that  fund  cannot  be  robbed  of  his  due 
by  a  technical  transfer  of  its  moneys  into 
the  fund  of  the  later  year  before  adjust- 
ment and  settlement  of  all  demands  of  the 
previous  year.    (BIlby  v.  McKenzle,  112  Cal 
143.) 

54.  Where  there  is  a  disputed  claim 
against  the  sewer  fund  of  a  previous  year 
which  remains  in  the  treasury,  it  is  suffi- 
cient for  the  treasurer  and  the  municipal 
authorities  to  show,  by  way  of  defense  to 
a  mandamus  to  compel  the  payment  of  the 
same  upon  a  demand  arising  a^inst  the 
sewer  fund  of  the  subsequent  year,  that 
the  disputed  claim  had  previously  been 
recognized  as  valid,  and  was  being  pressed 
in  the  courts  in  good  ralth;  and  a  demurrer 
to  such  defense  is  improperlv  sustained. 
(Bilby  v.  McKenzle,  112  Cal.  143.) 

55.  An  Intervention  by  the  claimant  of  the 
disputed  claim  in  such  mandamus  suit 
against  the  treasurer  is  not  permissible,  nor 
can  Issues  determined  against  such  claim- 
ant, in  an  action  brought  by  him  against 
the  city  and  its  treasurer  to  compel  pay- 
ment of  his  claim,  be  retried  upon  such  in- 
tervention, but  his  rights  must  be  deter- 
mined upon  appeal  from  the  decision  ren- 
dered against  him;  and  a  demurrer  to  his 
complaint  in  intervention  is  properly  sus- 
tained.   (Bilby  v.  McKenzle,  112  Cal.  143.) 

56.  In  an  action  upon  the  official  bond 
of  the  superintendent  of  streets,  for  his  al- 
leged neglect  of  official  duty  in  accepting  a 
useless  sewer,  which  was  not  built  accord- 
ing to  the  plans  and  specifications  required 
by  the  contract,  where  it  is  established  that 
the  sewer  was  constructed  according  to  the 
official  grade  of  the  street,  the  opinion  of  a 
witness  that  the  sewer  was  of  no  use  to  the 
property  assessed  for  its  construction,  based 
upon  the  theory  that  it  was  constructed  on 
the  wrong  grade,  and  should  have  been 
placed  farther  down  in  the  ground,  is  of  no 
weight  and  entitled  to  the  consideration. 
(Goodsell  v.  Ashworth,  115  Cal.  222.) 

57.  An  owner  of  a  lot  which  has  been  as- 
sessed for  the  construction  of  a  sewer,  can- 
not recover  upon  the  bond  of  the  superin- 
tendent of  streets  for  official  neglect  in  ac- 
cepting a  sewernot  constructed  in  accordance 
with  the  contract  and  specifications,  the  fuM 
amount  paid  to  discharge  the  assessment 
against  him,  where  the  sewer  is  not  wholly 
valueless,  but  can  only  recover  his  propor- 
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tlon  of  the  amount  required  to  place  the 
sewer  in  good  condition,  so  as  to  meet  the 
requirements  of  the  specifications.  (Goodsell 
v.  A8hworth,  115  Cal.  222.) 

58.  Under  the  act  of  1889,  page  162,  which 
provides  for  work  upon  streets,  etc.,  and  for 
the  construction  of  sewers  within  munici- 
palities, the  resolution  of  intention  under 
which  the  work  of  the  construction  of  a 
sewer  is  done,  is  the  only  foundation  for  the 
jurisdiction  of  the  board  to  proceed  with  .the 
work,  and  all  "incidental  expenses,"  includ- 
ing the  compensation  of  the  city  engineer, 
which  are  required  to  be  advanced  by  the 
contractor  to  the  superintendent,  for  pay- 
ment by  him,  are  necessarily  connected  with 
the  work  done  in  the  proceedings  had  under 
and  in  connection  with  such  resolution,  and 
property  holders  cannot  be  burdened  with 
expenses  incurred  under  any  former  aban- 
doned resolution,  nor  can  the  compensation 
of  a  former  city  engineer  for  work  done  and 
plans  and  specifications  and  diagram  pre- 
pared by  him  for  the  proposed  construction 
of  the  same  sewer  under  a  former  abandoned 
resolution  be  considered  or  taken  as  any  part 
of  the  "incidental  expenses"  advanced  by 
the  contractor  to  the  superintendent  of 
streets,  under  a  subsequent  resolution  of  in- 
tention which  was  carried  out,  and  the 
superintendent  of  streets  may  be  compelled 
by  mandamus  to  pay  the  compensation  ad- 
vanced for  the  city  engineer  to  the  one  who 
acted  under  the  latter  resolution.  (Fitzhugh 
v.  Ashworth,  119  Cal.  393.) 

59.  Plans  and  specifications  do  not  con- 
stitute a  necessary  part  of  a  resolution  of 
intention,  and,  when  specified  therein,  are 
superfluous,  and  need  not  be  followed;  and 
the  fact  that  a  subsequent  resolution  of  in- 
tention to  construct  a  sewer  refers  to  the 
former  plans  and  specifications  prepared  by 
a  former  city  engineer  under  an  abandoned 
resolution  does  not  make  the  compensation 
of  such  former  engineer  any  part  of  the 
incidental  expenses  to  be  advanced  to  the 
superintendent  of  streets  under  the  subse- 
quent resolution;  and  when  the  board  ordered 
the  new  city  engineer  to  make  plans,  speci- 
fications, diagram,  etc.,  under  such  resolu- 
tion, and  the  work  was  completed  thereun- 
der, the  fact  that  the  new  city  engineer  was 
aided  to  some  extent  by  the  plans,  maps, 
drawings,  etc.,  made  by  the  former  engineer, 
does  not  entitle  the  compensation  of  the  for- 
mer engineer  to  be  included  in  the  incidental 
expenses  so  advanced,  whatever  other  legal 
remedy,  if  any,  he  may  have  therefor. 
(Fitzhugh  v.  Ashworth,  119  Cal.  393.) 

X.  Disincorporatlon  of. 

Disincorporation  of  law  of  1895  relating  to, 
Is  valid.    See  Constitutional  Law,  20. 

60.  Under  the  act  of  1895  requiring  the 
board  of  trustees  of  a  city  of  the  sixth  class 
to  call  an  election  on  the  question  of  disin- 
corporating the  municipality,  upon  receiving 
a  petition  in  that  behalf  signed  by  not  less 
than  one-fourth  of  the  qualified  electors  of 
the  municipality,  it  is  no  objection  to  the 
sufficiency  of  the  petition  that  it  did  not 


represent  the  subscribers  as  qualified  elec- 
tors, but  described  them  only  as  citizens  of 
the  city,  if  the  signers  were  qualified  elec- 
tors in  fact;  and  where  the  complaint  in 
mandamus  to  compel  the  call  of  the  elec- 
tion avers  that  the  petition  was  signed  by 
the  requisite  number  of  qualified  electors, 
it  is  the  fact  of  the  receipt  of  such  a  peti- 
tion, and  not  the  fact  that  it  describes  the 
subscribers  as  electors,  which  under  the  stat- 
ute imposes  the  obligation  to  call  the  elec- 
tion. (Frederick  v.  San  Luis  Obispo,  118 
Cal.  391.) 

61.  Whether  the  names  subscribed  to  the 
petition  were  those  of  electors  is  matter  for 
consideration  by  the  board;  and  an  affirma- 
tive allegation  of  that  fact  in  the  petition 
would  neither  preclude  nor  materially  aid 
the  inquiry.  (Frederick  v.  San  Luis  Obispo, 
118  Cal.  391.) 

62.  Under  the  act  of  March  26,  1895,  for 
the  disincorporation  of  cities  of  the  sixth 
class  the  petition  by  the  electors  to  the 
board  of  trustees  need  not  directly  and  spe- 
cifically pray  for  disincorporation.  A 
prayer  for  a  submission  of  the  question  of 
disincorporation  to  the  vote  the  electors  is 
sufficient.  (MIntzer  v.  Schilling,  117  Cal. 
361.) 

63.  The  published  notice  of  the  election 
required  by  the  act  need  not  be  signed  by 
the  members  of  the  board.  A  notice  pub- 
lished by  the  clerk,  over  his  official  sig- 
nature, showing  that  It  was  given  by  the 
authority  of  the  board,  is  sufficient.  (MInt- 
zer v.  Schilling,  117  Cal.  361.) 

64.  A  weekly  publication  of  the  notice, 
beginning  on  the  27th  of  June,  and  ending 
on  the  25th  of  July,  of  an  election  to  be 
held  on  the  27th  of  July,  is  a  sufficient  com- 
pliance with  the  requirement  of  the  statute 
for  a  publication  for  a  period  of  thirty  days 
prior  to  the  election.  (MIntzer  v.  Schilling, 
117  Cal.  361.) 


MUNICIPAL  COURT. 

Presumption  in  favor  of  jurisdiction.    See 
Ordinances,  14. 


MURDER. 

See  Criminal  Law,  XI,  16. 

Assault,  to  commit.    See    Criminal    Law, 
XI,  3. 

MUTUAL  BENEFIT  SOCIETIES. 
See  Benevolent  Societies. 

MUTUAL  DEEDS. 
Between  husband  and  wife.    See  Deeds,  5. 

MUTUAL  DEMANDS. 

Setoff  of.    See  Estates  of  Deceased  Per- 
sons, V,  5. 
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MUTUALITY— NEGLIGENCE. 


MUTUALITY 
See  Specific  Performance,  1    et  seq. 

Contract  to  j>ay  absolutely  is  not  void  for 
want  of.    See  Vendor  and  Vendee,  19. 

None  between  principal  and  guarantor. 
See  Guaranty,  21. 

MUTUAL  OBLIGATIONS. 
Of  partners.    See  Partnership,  III. 

NAME. 

Change  of  name  by  corporation.  See  Cor- 
porations, II. 

Construction  of  code,  section  relating  to 
mistake  in  name  of  owner.  See  Swamp  and 
Overflowed  Lands,  33. 

Designation  of  pleadings,  effect  of.  See 
Pleading  and  Practice,  I,  1. 

Description  of  ditch  by  name.  '  See  Deeds. 

3. 

Entry  in  family  Bible  is  admissible  to 
prove  name  of  child.    See  Evidence,  11. 

Error  in  designation  of  corporate  owner, 
See  Streets,  20. 

Fictitious.    See  Partnership,  25. 

Fictitious  name,  suing  party  by,  change  of 
venue.    See  Venue,  14. 

Helen  and  Ellen  are  idem  sonans.  See 
Wills,  27. 

Mervin  and  Marvin  are  idem  sonans.  See 
Criminal  Law,  638. 

Misnomer  of  witness,  presumption  *on  ap- 
peal.   See  Depositions,  3. 

Misnomer  in  judgment,  correction  of.  See 
Judgments.  25. 

Misnomer,  correction  of.  See  Irrigation 
Districts,  42. 

Misnomer,  when  immaterial.  See  Crim- 
inal Law,  224. 

Misspelling  of  indictment  for  forgery, 
idem  sonans.    See  Criminal  Law,  312. 

Owners,  name  of,  on  street  assessment. 
See  Streets,  XI,  5. 

Owner,  name  of,  on  assessment.  See 
Swamp  and  Overflowed  Lands,  II,  4,  b. 

Presumption  of  identity  of  person  from 
Identity  of  name.    See  Acknowledgments,  5. 

Presumption  that  "Home  for  Inebriates" 
not  same  as  "Home  for  the  Care  of  Inebri- 
ates."   See  San  Francisco,  18. 

Presumption  of  identity  of  persons  from 
identity  of  names.    See  Criminal  Law,  214. 

Prosecutions  must  be  in  name  of  people. 
See  Criminal  Law,  VI. 

State  university,  name  of.  See  State  Uni- 
versity. 

Variance  in,  what  is  not.  See  Criminal 
Law,  557. 

Variance  in,  when  immaterial.  See  Crim- 
inal Law,  534,  646. 

NARROWING. 

Streets,  narrowing  of.    See  Streets,   VII. 

NATIONAL  BANKS. 
See  Banks  and  Banking,  VII. 


NATIONAL  DEMOCRATIC  PARTY. 

Certificate  of  nomination  of  electors.    See 
Elections,  10. 

NATURAL  FLOW. 

Right  of  riparian  owner  to.    See  Water- 
courses,  VI2 1. 

NATURALIZATION. 
Aliens.    See  Aliens. 

NATURE. 
Crimes  against    See  Criminal  Law,  XI,  7. 

NAVIGATION. 
Obstruction  to.    See  Watercourses,  I. 

NECESSARIES. 


Physician's  bill.    See  Husband  and  Wife. 


11. 


NECESSITY. 


Ways  of.    See  Easements,  3. 
Finding  as  to  not  disturbed   when.     See 
Eminent  Domain,  12. 

NEGATIVE   PREGNANT. 

Admission  by  denial  in  ejectment  See 
Ejectment,  6. 

In  denying  ownership.  See  Criminal  Law. 
304. 

NEGLIGENCE. 

I.  What  Constitutes    Negligence;  Proxi- 
mate and  Remote  Cause. 

II.  In  Particular  Actions. 

1.  Injuries  from  Dangerous  Prem- 

ises. 

2.  Injuries  from  Fire. 

3.  Injury  to  Foot  Traveler  by  Ve- 

hicle. 

4.  Injuries     from     Overturning    of 

Vehicle. 

5.  Injuries  from  Discharge  of  Fire- 

arms. 

6.  In  Other  Cases. 

III.  Actions  for. 

1.  Joint  Action  for;  Pleading. 

2.  Who  to  Determine    Question  of 

Negligence. 

3.  Evidence. 

4.  View  of  Premises. 

5.  Contributory  Negligence;  Avoid- 

ing Injury    to    Negligent  Per- 
sons. 

6.  Nonsuit 

7.  Instructions;  Verdict;    Damages. 

Wife  suing  for  death  of  husband  sues  as 
heir.     See  Husband  and  Wife,  64. 

Action  for  is  ex  delicto,  when.  See  Mas- 
ter and  Servant  31. 

Injury  from.    See  Elevators. 


NEGLIGENCE,  I,  II,  1,  2. 
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Excusable,  opening  default  for.  See  De- 
fault, III,  1. 

Removal  of  cause  to  federal  court.  See 
Removal  of  Causes. 


I.  What  Constitutes  Negligence;  Proximate 
and  Remote  Cause. 

Gross  negligence  of  depositary,  what  is 
not.     See  Hotels. 

Ordinance,  failure  to  obey.  See  Railroads, 
VIII,  3,  b. 

One  following  usual  course  of  business  is 
not  negligent.  See  Banks  and  Banking,  26 
et  seq. 

Explanation  of  laches.  See  Default,  25, 
26. 

Inevitable  accident,  no  liability  for.  See 
post,  46. 

Negligence  Is  not  absolute  but  is  relative 
to  circumstances.    See  post,  23. 

1.  There  can  be  no  negligence,  without 
the  existence  of  a  corresponding  duty  upon 
the  part  of  the  persons  against  whom  the 
negligence  is  charged;  and  there  can  be  no 
liability  of  defendants  for  an  injury  to  the 
plaintiff  where,  under  the  circumstances 
shown,  it  is  clear  that  defendants  were  un- 
der no  legal  duty  or  obligation  to  protect 
plaintiff  from  the  injury  he  received;  and, 
where  the  evidence  for  the  plaintiff  discloses 
that  no  such  duty  existed,  the  plaintiff  is 
properly  nonsuited  for  want  of  proof  of  neg- 
ligence of  the  defendants.  (Kennedy  v. 
Chase,  119  Cal.  637.) 

2.  The  rule  which  renders  a  defendant  lia- 
ble for  injuries  notwithstanding  some  negli- 
gence on  the  part  of  the  person  injured, 
where  such  negligence  was  the  remote  and 
not  the  proximate  cause  of  the  injury,  can- 
not govern  where  both  parties  are  contem- 
poraneously and  actively  in  fault,  or  where 
the  negligence  of  the  party  injured  continued 
up  to  the  very  moment  of  the  Injury,  and 
was  a  contributing  and  efficient  cause  there- 
of. (Bverett  v.  Los  Angeles  etc.  Ry.  Co., 
115  Cal.  105.) 

Proximate  cause,  what  is  not  See  Rail- 
roads, 36. 

II.  In  Particular  Relations. 
1.  Injuries  from  Dangerous  Premises. 

3.  The  owner  of  a  vacant  lot  upon  which 
a  pond  of  water  has  accumulated  by  reason 
of  an  embankment  erected  by  the  city  in 
the  grading  of  the  street,  preventing  the 
flow  of  surface  water  from  the  lot,  owes  no 
duty  to  trespassers  to  keep  the  water  from 
accumulating  upon  the  premises,  nor  to  keep 
the  lot  guarded  against  trespasses  by  chil- 
dren, and  Is  not  liable  for  the  death  of  a 
child  from  drowning  in  the  pond  while  tres- 
passing in  the  lot  (Peters  v.  Bowman,  115 
Cal.  345.) 

4.  Where  a  servant  of  a  transfer  company 
was  injured  by  the  breaking  of  a  platform 
in  front  of  a  private  dwelling,  while  carrying 
a  heavy  trunk  on  his  back,  which  he  had  re- 
fused assistance  in  carrying,  and  the  evi- 
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dence  shows  without  conflict  that  the  front 
steps,  including  the  platform,  were  built 
seven  or  eight  years  before  the  accident  by 
a  competent  and  skilled  carpenter  and 
builder,  and  was  well  constructed  and  of 
good  materials,  which  would  ordinarily  wear 
sixteen  or  twenty  years  without  repair,  that 
it  had  been  repainted  every  year,  and  that  it 
appeared  to  the  owner  and  those  who  had 
passed  over  it  to  be  perfectly  sound  and  safe 
up  to  the  time  of  the  accident,  and  that  the 
owner  had  no  knowledge  that  it  was  un- 
sound, unsafe,  or  defective  until  after  the 
accident,  the  owner  is  not  liable  for  the  in- 
jury.   (Baddeley  v.  Shea,  114  Cal.  1.) 

5.  Those  latent  defects  which  are  either 
concealed  in  defective  workmanship,  or  are 
Incident  to  the  ordinary  wear  and  tear  of 
houses,  are  among  the  casualties  which  no 
man  can  avoid  without  that  extraordinary 
care  and  vigilance  which  the  law  does  not 
Impose.    (Baddeley  v.  Shea,  114  Cal.  1.) 

6.  Where  the  platform  was  constructed  in 
a  good  and  substantial  manner,  and  gave 
no  Indication  of  being  unsafe  or  unsound  up 
to  the  time  of  the  accident,  the  owner  of  the 
dwelling  was  under  no  legal  obligation  to 
have  the  platform  Inspected  from  time  to 
time,  and  is  not  liable  for  a  defect  in  the 
platform  which  was  secret  and  unknown  to 
him,  and  which  was  incident  to  the  ordinary 
wear  and  tear  of  the  platform,  and  was 
owing  to  partial  decay  underneath  the  plank 
which  broke,  and  of  the  stringer  on  which 
it  rested,  of  which  partial  decay  he  had  no 
knowledge  or  notice.  (Baddeley  v.  Shea, 
114  CaL  1.) 

7.  One  who  is  engaged  with  tools  and  ma- 
terials directly  over  the  thoroughfare  where 
people  are  constantly  traveling,  and  have  an 
undoubted  right  to  travel,  is  in  duty  bound 
to  exercise  more  than  ordinary  care,  and 
must  exercise  the  greatest  care  and  caution 
in  performance  of  the  work,  in  order  that 
travelers  may  not  be  injured.  (Knott  v.  Mc- 
Gilvray,  124  Cal.  128.) 


2.  Injuries  from   Fire. 

Whether  reasonable  precautions  used  to 
guard  against  fire  is  question  for  jury.  See 
Railroads,  43. 

Contradictory  declarations  in  action  for 
fire,  effect  of.    See  Witnesses,  42. 

Joint  action  for  loss  of  building  by  fire. 
See  post,  18. 

8.  In  an  action  to  recover  treble  damages 
for  Injury  to  plaintiffs  land  from  a  fire  al- 
leged to  have  been  kindled  by  defendant  on 
his  land,  and  negligently  watched,  where 
the  evidence  shows  that  the  fire  kindled  on 
defendant's  land  was  never  communicated 
to  the  land  of  the  plaintiff,  but  that  the  fire 
which  was  thus  communicated,  and  which 
caused  the  injury,  was  kindled  on  the  land 
of  a  third  person  by  the  owner  thereof,  with- 
out any  agency  or  authority  from  the  de- 
fendant for  such  kindling,  a  verdict  against 
the  defendant  will  be  set  aside  as  against 
the  evidence.    (Thiele  v.  Newman,  116  Cal. 
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3.  Injury  to  Foot  Traveler  by  Vehicle. 

Action  for  carelessly  driving  over  child- 
See  Infancy,  3,  4. 

9.  Where  the  collision  between  plaintiff 
and  the  laundry  wagon  of  the  defendant  oc- 
curred at  the  crossing  of  a  sidewalk  by  an 
alleyway,  and  it  appeared  that  plaintiff's  at- 
tention, when  he  reached  the  curb  of  the  al- 
leyway, was  distracted,  and  that  after  stop- 
ping at  the  curb  he  stepped  into  the  alley- 
way without  exercising  proper  circumspec- 
tion and  care,  and  without  heeding  a  warn- 
ing shouted  by  the  driver  of  the  laundry 
wagon,  with  the  wheel  of  which  he  collided 
as  it  was  passing  into  the  alleyway  from  the 
street,  a  verdict  for  the  defendant  is  fully 
warranted  by  the  evidence.  (Niosi  v.  Em- 
pire Steam  Laundry,  117  Cal.  257.) 

10.  Where  a  foot  traveler  is  crossing  a 
highway  over  which  vehicles  are  accustomed 
to  pass,  it  is  his  duty  to  look  both  ways  be- 
fore crossing,  and  he  is  bound  generally  to 
the  exercise  of  the  same  care  to  avoid  the 
injury  that  the  drivers  of  the  vehicles  are  to 
prevent  injuring  him.  (Niosi  v.  Empire 
Steam  Laundry,  117  Cal.  257.) 

11.  In  an  action  to  recover  damages  for 
personal  injuries  caused  to  the  plaintiff 
while  sweeping  the  street,  by  the  negligent 
and  too  rapid  driving  of  defendant's  ve- 
hicle, which  struck  plaintiff  with  its  wheels, 
where  there  is  evidence  tending  to  sustain 
the  action,  an  instruction  to  the  effect  that 
it  cannot  be  said  that  the  mere  slipping  of 
the  wheels  upon  the  wet  street-car  track, 
while  the  driver  was  attempting  to  turn  out 
to  avoid  striking  the  plaintiff,  would  not 
conclusively,  or  as  matter  of  law,  repel  the 
Imputation  of  negligence,  is  proper,  and  does 
not  charge  the  jury  with  respect  to  matters 
of  fact.    (Roche  v.  Redington,  125  Cal.  174.) 

12.  Where  the  evidence  in  such  action, 
though  conflicting  upon  some  points,  tended 
to  show  that  the  vehicle  was  driven  with 
considerable  speed  almost  onto  the  plaintiff, 
before  the  driver  pulled  the  horse  out  of  the 
street-car  track,  and  that  plaintiff  was 
struck  by  the  hind  wheels  of  the  vehicle, 
which  held  the  track,  and  slued  forward 
and  that  the  injury  was  the  result  of  want  of 
ordinary  care  and  prudence,  if  not  of  reck- 
lessness, on  the  part  of  the  driver,  and  was 
without  the  fault  of  the  plaintiff,  who  was 
not  aware  of  his  danger,  the  evidence  is  suf- 
ficient to  justify  a  verdict  for  the  plaintiff. 
(Roche  v.  Redington,  125  Cal.  174.) 

View  of  premises  where  foot  traveler  in- 
jured by  collision  with  wagon.  See  post, 
ITI,  4. 

4.  Injuries  from  Overturning  of  Vehicle. 

13.  In  an  action  for  injuries  sustained  by 
the  overturning  of  a  four-horse  vehicle 
driven  by  an  employee  of  the  defendant,  the 
questions  whether  the  vehicle  was  over- 
turned by  the  negligence  of  the  driver,  and 
as  to  the  extent  of  the  injury,  and  the 
amount  of  compensation  to  be  awarded  to 
the  plaintiff,  and  as  to  whether  the  vehicle 
was  hired  from  the  defendant,  and  was  un- 


der the  direction  and  control  of  a  perawr  hill- 
ing the  same,  or  was  under  the  direction  and 
control  of  the  defendant  and  of  the  driver 
as  his  servant,  are  questions  of  fact,  upon: 
which  the  verdict  of  the  jury  must  be  ac- 
cepted as  correct  and  final.  (Tompkins  v. 
Montgomery.  123  CaL  219!) 

14.  A  requested  instruction  that  if  they 
found  that  a  person  named,  "by  reason  or 
having  hired  the  team,  wagon,  and  driver 
from  the  defendant,  had  become  (as  it  were) 
the  owner  or  proprietor  of  said  team,  wagon; 
and  driver  for  that  day,"  the  defendant  was- 
not  responsible,  is  erroneous  in  leaving  It  to* 
the  jury  to  determine  a  proposition  of  law, 
rather  than  of  fact;  and  tire  defendant  can- 
not  complain  of  its  being  given  with  the* 
modification  "that  the  team  and  conveyance* 
and  driver  were  under  the  control"  of  said 
person.  (Tompkins  v.  Montgomery,  123  Chi. 
219.) 

15.  The  court  is  justified  in  refusing  a  re- 
quested instruction  that  the  defendant  was* 
not  liable  if  they  should  find  that  the  plain- 
tiff was  not  thrown  from  the  wagon  but 
jumped  therefrom,  if  there  was  no  evidence 
before  the  jury  which  would  have  author*- 
lzed  them  to  find  that  plaintiff  jumped  from, 
the  wagon.  (Tompkins  v.  Montgomery,  EEfc 
Cal.  219.) 

5.  Injuries  from  Discharge  of  Firearm* 

16.  One  engaged  in  manipulating  a  loaded 
pistol  in  presence  of  others  should  use  great 
care  in  the  manipulation;  and  hi  an  action 
for  a  death  caused  by  the  discharge  af"  a 
pistol  carelessly  handled,  the  negligence  of 
the  defendant  is  sufficiently  shown  by  evi- 
dence that  the  loaded  pistol  was  pointed  by 
him  in  the  general  direction  of  the  deceased, 
with  knowledge  thereof,  and  was  being  fisan*- 
ipulated  In  a  manner  likely  to  cause  it  to 
be  fired.    (Olueck  v.  Scheld,  125  CaL  288.) 

17.  The  position  of  the  deceased,  about 
forty  feet  off  at  an  angle  from  a  target,  at 
which  defendant  and  others  had  been  firing, 
and  about  one  hundred  and  fifty  feet  from 
the  defendant,  when  the  loaded  pistol  of  the 
defendant,  without  being  fired  at  the  target, 
was  negligently  discharged,  thereby  causing 
his  death,  did  not  constitute  contributory 
negligence  per  se;  and  the  jury  were  justi- 
fied in  finding  that  his  position  when  killed 
was  not  in  itself  a  dangerous  one,  and  that 
he  was  not  guilty  of  contributory  negligence 
in  being  at  that  point  at  that  time.  (Glueck 
v.  Scheld,  125  Cal.  288.) 

6.  In  Other  Cases. 

Blasting,  Injury  from.    See  Explosives. 

Builder  of  toll  bridge  entitled  to  damages 
from  collision  by  barge.    See  Bridges,  2. 

Child,  action  for  negligent  injury  to.  See 
Infancy. 

Child,  action  for  death  of.  See  Parent  and 
Child,  6  et  seq. 

Cotrustee,  negligence  of,  liability  for.  See 
Trusts  and  Trustees,  XIII. 

Electric  wires,  injury  from.  See  Electric- 
ity, 1. 
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Executor,  loss  by  without  negligence.  See 
Executors  and  Administrators,  VIII,  4,  a. 

Executor  liable  for  assets  lost  by.  See  Ex- 
ecutors and  Administrators,  27. 

Leased  premises,  defects  In.  See  land- 
lord and  Tenant  V. 

Master's,  actions  for.  See  Master  and 
Servant,  II,  2. 

Minor  employees,  injury  to.  See  Master 
and  Servant,  II,  2,  c. 

Passenger  carriers,  negligence  on  part  of. 
See  Common  Carriers,  II. 

Railroad,  liability  of,  for.  See  Railroads, 
VII. 

Servant,  negligence  of  in  driving  vicious 
animal,  liability  of  master.  See  Animals, 
III. 

Sidewalk,  injury  from  defective  condition 
of.    See  Streets,  IV. 

State  is  not  liable  for  negligence  of  its 
officers.      See  State,  1    et  seq. 

Street  railroad,  negligence  of.  See  Rail- 
roads, VIII,  3,  4. 

Trust,  laches  in  suit  to  enforce.  See 
Trusts  and  Trustees,  80. 

Trust,  effect  of  laches  in  suit  to  enforce. 
See  Trusts  and  Trustees,  40   et  seq. 

Vessel,  negligence  in  management  of,  lia- 
bility for.      See  Shipping,  4  et  seq. 

Wife,  action  by,  for  death  of  husband. 
See  Husband  and  Wife,  IV. 


III.  Actions  for. 
1.  Joint  Action  for;   Pleading. 

Who  not  liable  for  injury  from  fire.  See 
ante,  II,  2. 

Joint  action  for,  findings  passing  on  neg- 
ligence of  one,  are  insufficient.  See  Banks 
and  Banking,  50. 

18.  A  joint  action  may  be  maintained  by 
the  owner  of  an  insured  building,  and  by  the 
company  effecting  the  Insurance,  to  recover 
damages  for  the  destruction  of  the  building 
by  fire  caused  by  the  negligence  of  the  de- 
fendant; and  such  joinder  is  not  rendered 
improper  by  the  fact  that  the  owner  further 
alleges  special  damage  to  his  business  proxi- 
mately caused  by  the  defendant's  negligence, 
and  all  the  damage  to  either  plaintiff  may  be 
properly  recovered  in  such  action.  (Fair- 
banks v.  San  Francisco  etc.  By.  Co.,  116  Cal. 
579.) 

19.  In  a  complaint  in  an  action  for  negli- 
gence, an  averment  of  the  facts  constituting 
the  negligence,  in  general  terms,  is  suffi- 
cient, the  more  specific  facts  being  generally 
more  largely  within  the  knowledge  of  the 
defendant  than  that  of  the  plaintiff;  and  a 
demurrer  to  such  a  complaint  on  the  ground 
of  uncertainty  is  properly  overruled.  (Cun- 
ningham v.  Los  Angeles  Ry.  Co.,  115  Cal. 
561.) 

20.  In  cases  where  the  facts  stated  do  not 
constitute  a  cause  of  action  unless  the  al- 
leged acts  were  done  negligently,  it  must  be 
averred  that  they  were  so  done,  unless  the 
facts  themselves  necessarily  exclude  any  hy- 
pothesis other  than  that  of  negligence.  But 
where  the  facts  alleged  do  of  themselves 


constitute  a  cause  of  action,  whether  done 
negligently  or  intentionally,  an  averment  of 
negligence  is  not  essential.  (Silveira  v.  Iver- 
son,  125  Cal.  26a) 

Master,  action  against,  for  Injury  from  de- 
fective apparatus,  negligence  need  not  be 
averred.    See  Master  and  Servant,  32. 

Complaint  when  demurrable  for  uncer- 
tainty.   See  Railroads,  41. 

Election  between  separate  averments  of 
damages  not  enforced,  when.  See  Election, 
4. 

Complaint  does  not  show  gross  negligence, 
when.    See  Common  Carriers,  4. 

2.  Who   to   Determine    Question    of  Negli- 
gence. 

Negligence,  question  of,  is  one  of  fact. 
See  ante,  13. 

Fact,  laches  is  question  of  for  jury.  See 
Default,  24. 

Fact,  question  of  negligence,  is  one  of, 
when.    See  Banks  and  Banking,  27. 

Law,  negligence,  when,  is  a  question  of. 
See  Railroad9,  56  et  seq.,  60. 

Parent,  whether  guilty  of  negligence,  is 
question  of  fact    See  Parent  and  Child,  7. 

Parents,  duty  of.  in  care  of  children,  is 
question  of  fact    See  Infancy,  5. 

21.  The  question  whether  acts  of  the 
owner  came  up  to  or  fell  short  of  the  degree 
of  care  required  of  him  by  law  is  one  of 
fact  for  the  jury.  (Liverpool  etc.  Ins.  Co.  v. 
Southern  Pac.  Co.,  125  Cal.  434.) 

22.  When  different  conclusions  as  to  neg- 
ligence can  reasonably  be  drawn  from  the 
admitted  facts,  the  Inference  as  to  the  ulti- 
mate fact  is  within  the  province  of  the  jury, 
though  the  facts  are  undisputed;  and  it  is 
not  proper  for  the  court  to  instruct  the  jury 
as  to  which  inference  is  to  be  adopted  by 
them.    (Hennesey  v.  Bingham,  125  Cal.  627.) 

23.  Negligence  Is  not  absolute,  but  is  rela- 
tive to  circumstances,  and  it  is  very  rarely 
that  a  set  of  circumstances  is  presented 
which  enables  the  court,  as  matter  of  law, 
to  say  that  negligence  has  been  shown,  but, 
as  a  general  rule,  it  is  a  question  of  fact,  or 
of  inference  of  fact,  to  be  deduced  by  the 
jury  from  the  circumstances  proved;  and 
even  conceded  facts,  where  there  is  no  con- 
flict in  the  evidence,  may  as  readily  afford 
a  difference  of  opinion  as  to  the  Inferences 
and  conclusions  to  be  drawn  therefrom,  as 
in  cases  where  the  evidence  is  conflicting, 
and  where  there  is  room  for  such  difference, 
the  question  is  one  of  fact  for  the  jury. 
(Fox  v.  Oakland  Con.  St.  Ry.,  118  Cal.  55.) 

24.  Whether  the  inference  and  conclusion 
of  negligence  should  be  drawn  from  the  evi- 
dence, is  a  question  of  fact  to  be  determined 
by  the  jury  from  all  the  circumstances  in 
the  case,  where  the  court  can  see  that  it 
might  be  so  inferred;  and,  in  such  case,  it  is 
error  to  order  a  nonsuit.  (Pacheco  v.  Manu- 
facturing Co.,  113  Cal.  541.) 

25.  In  an  action  for  negligence,  the  ques- 
tion of  negligence  is  peculiarly  for  the  jury; 
and  even  when  the  evidence  Is  not  conflict- 
ing, the  verdict  will  not  be  disturbed  if 
different    conclusions    can    reasonably    be 
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drawn  therefrom.    (Buchel  v.  Gray  Broth- 
ers. 115  Gal.  421.) 

20.  Negligence  is  a  question  of  fact  for 
the  jury,  even  when  there  is  no  conflict  in 
the  evidence,  If  different  conclusions  upon 
the  subject  can  be  rationally  drawn  from 
the  evidence;  but  if  only  one  conclusion  can 
reasonably  be  reached  from  the  evidence,  it 
is  a  question  of  law  for  the  court  (Herbert 
v.  Southern  Pac.  Co.,  121  Cal.  227.) 

27.  When  the  negligence  of  the  defendant 
is  the  basis  of  plaintiff's  right  to  recover,  it 
is  the  province  of  the  judge  to  determine 
whether  the  evidence  for  the  plaintiff  tends 
to  establish  negligence,  and  to  withdraw 
the  case  from  the  jury,  if  there  is  no  evi- 
dence from  which  they  would  have  the  right 
to  infer  negligence;  but  if  negligence  may 
be  Inferred  from  the  evidence,  it  is  the  prov- 
ince of  the  jury  to  determine  its  sufficiency, 
and  the  judge  has  no  right  in  such  case  to 
substitute  his  judgment  for  that  of  the  jury, 
and  should  refuse  an  instruction  to  find  a 
verdict  for  the  defendant.  (McCurrie  v. 
Southern  Pac.  Co.,  122  Cal.  558.) 

28.  Where  there  is  some  evidence  on  be- 
half of  the  plaintiff  tending  to  show  negli- 
gence on  the  part  of  the  defendant,  and  to 
negative  contributory  negligence  on  the  part 
of  the  plaintiff,  the  question  of  negligence 
and  contributory  negligence  should  be  sub- 
mitted to  the  jury,  notwithstanding  a  sharp 
conflict  of  evidence  on  both  subjects  in  the 
evidence  presented  by  different  witnesses 
called  by  the  plaintiff;  and  it  is  error  to 
grant  a  nonsuit  in  such  case,  and  an  order 
granting  a  new  trial  for  such  error  will  be 
affirmed.    (McAlpine  v.  Laydon,  115  Cal.  68.) 

29.  While  the  question  of  negligence  is 
nearly  always  a  matter  for  the  jury,  and  the 
burden  of  proving  contributory  negligence 
is  on  the  defendant,  yet  when  it  appears 
from  the  undisputed  facts  that  the  plaintiff 
has  not  exercised  such  care  as  men  of  pru- 
dence usually  exercise  in  positions  of  like 
exposure  and  danger,  the  question  is  one  of 
law  for  the  court.  (McGraw  v.  Friend  & 
Terry  Lumber  Co.,  120  Cal.  574.) 

30.  In  an  action  for  Injury  to  chartered 
barges,  where  one  count  of  the  complaint 
was  upon  the  terms  of  the  charter  cove- 
nanting to  return  the  barges  in  good  condi- 
tion, etc.,  and  a  second  count  charged  de- 
fendant with  falling  to  exercise  the  ordinary 
care  required  of  a  bailee  for  hire,  and  the 
plaintiffs'  evidence  showed  that  the  barges 
were  placed  by  the  defendant  in  shallow 
water,  off  a  lee  shore,  and  left  exposed  to 
the  fury  of  a  southeastern  storm  of  unprece- 
dented severity,  that  the  barges  were  not 
designed  to  meet  or  withstand  heavy 
weather,  that  defendant  knew  this  when  re- 
ceiving them,  and  that  Injury  to  the  barges 
might  have  been  prevented  by  removing 
them  to  a  sheltered  shore,  it  is  a  question  of 
fact  for  the  jury  whether  the  defendant  did 
or  did  not  exercise  due  care  for  the  preserva- 
tion of  the  barges,  and  it  is  error  to  grant  a 
nonsuit  for  want  of  proof  of  negligence. 
(Southern  Pac.  Co.  v.  Von  Schmidt  Dredge 
Co.,  118  Cal.  368.) 


3.  Evidence. 

Burden  of  proof  of  contributory  negli- 
gence.   See  ante,  29. 

Burden  of  disproving  negligence  is  on  car- 
rier, when.    See  Common  Carriers,  16. 

Burden  of  proving  negligence  is  sustained 
by  what  proof.    See  Bridges,  4. 

Burden  of  proof,  Instruction  as  to,  what 
error.    See  Railroads,  38. 

Presumption  of,  exists  when.  See  Com- 
mon Carriers,  16. 

Presumption  of,  does  not  exist  where  no 
notice  exists.    See  Boundaries,  5. 

Banks  charged  with  negligence  may  show 
it  followed  accustomed  usage.  See  Banks 
and  Banking,  27. 

Plaintiff  cannot  be  asked  if  he  did  not 
make  a  contrary  statement  to  his  attorney. 
See  Privileged  Communications,  2. 

Death,  admissibility  of  declarations  as 
part  of  res  gestae.    See  Evidence,  51. 

Question  is  properly  rejected  as  irrelevant, 
when.    See  Bridges,  3. 

Evidence  as  to  injury  from  another  acci- 
dent is  inadmissible.    See  Railroads,  72. 

Conversation  with  elevator  tender  after 
accident  as  to  its  cause  is  not  admissible. 
See  Elevators. 

Variance,  when  immaterial.  See  Rail- 
roads, 28. 

Variance,  when  material  in  action  for  fall- 
ing into  excavation.    See  Railroads.  37. 

31.  It  is  error  to  allow  the  plaintiff,  In 
an  action  for  death,  to  prove  that  the  de- 
ceased intended  to  sue  the  defendant  for 
the  injury.  (Lange  v.  Schoettler,  115  Cal. 
388.) 

32.  The  statements  made  by  the  deceased 
In  regard  to  his  sufferings  are  admissible 
to  indicate  his  bodily  condition,  and  the  ex- 
tent of  his  injury;  and  the  question  whether 
they  were  feigned  or  not  must  be  left  to 
the  jury.    (Lange  v.  Schoettler,  115  Cal.  388.) 

33.  A  question  asked  of  the  plaintiff, 
whether  he  had  earned  any  money  since  the 
accident,  or  had  been  able  to  earn  any 
money  since,  is  not  objectionable,  where  it 
appears  from  the  evidence  of  plaintiff,  in 
connection  therewith,  that  the  question  re- 
lated to  his  condition  as  the  result  of  the 
accident.  (Roche  v.  Redington,  125  Cal. 
174.) 

34.  In  an  action  by  a  husband  for  the 
death  of  his  wife,  caused  by  the  runaway 
of  an  electric  car,  evidence  is  admissible  to 
show  that  his  wife  was  manager  of  his 
household,  and  did  ail  the  work,  and  cared 
for,  trained,  and  educated  the  children,  and 
attended  to  their  moral  welfare,  as  tending 
to  show  the  value  of  the  wife's  services  to 
the  plaintiff;  and  although  no  Injury  sus- 
tained by  the  children  can  be  compensated 
In  such  action,  it  is  not  error  to  refuse  to 
instruct  the  jury  that  they  cannot  consider 
the  loss  of  service  or  protection  which  the 
plaintiff's  children  suffered  by  reason  of 
the  injury  to  his  wife,  as  they  have  a  right 
to  consider  the  value  of  such  services  to  the 
plaintiff,  and  it  must  be  assumed  that  they 
did  not  consider  them  for  any  other  pur- 
pose, especially  where  the  court  expressly 
instructed  them  that  they  were  to  award 
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only  the  actual  pecuniary  damage  sustained 
by  the  plaintiff,  and  no  more.  (Redfield  v. 
Oakland  St.  Ry.  Co.,  112  Gal.  220.) 

35.  In  an  action  for  a  death  caused  by  the 
alleged  negligence  of  the  defendant,  evi- 
dence of  the  poverty  of  one  of  the  plaintiffs, 
a  daughter  of  the  deceased,  who  was  liv- 
ing with  him  at  his  death,  is  not  competent, 
and  its  admission  is  prejudicial  error. 
(Green  v.  Southern  Pac.  Co.,  122  Cal.  563.) 

36.  The  fact  that  the  daughter  of  the  de- 
ceased, who  was  living  with  him,  was  of 
full  age,  does  not  entitle  her  to  prove  her 
lack  of  means  of  support,  as  against  the  de- 
fendant, against  whom  the  action  is  prose- 
cuted by  her  solely  as  one  of  the  heirs  at 
law  of  the  deceased.  (Green  v.  Southern 
Pac.  Co.,  122  Cal.  563.) 

37.  The  fact  that  only  one  exception  was 
taken  to  the  testimony  admitted  to  prove 
the  poverty  of  one  of  the  plaintiffs,  and  that 
such  plaintiff  afterward  gave  testimony  on 
the  same  subject  without  objection,  does 
not  preclude  the  defendant  from  taking  ad- 
vantage of  the  exception.  (Green  v.  South- 
ern Pac.  Co.,  122  Cal.  563.) 

38.  Evidence  of  uterine  trouble  brought 
upon  the  injured  plaintiff  by  the  accident  is 
admissible  under  the  general  averments  of 
bodily  injury  of  a  continued  and  permanent 
nature,  and  resulting  damage.  (Samuels  v. 
California  Street  Cable  Ry.  Co.,  124  Cal. 
294.) 

4.  View  of  Premises. 

39.  In  an  action  brought  against  a  laundry 
company  for  alleged  negligence  in  driving 
its  laundry  wagon  so  as  to  collide  with  and 
Injure  the  plaintiff,  while  crossing  an  alley 
Into  which  the  wagon  was  passing  from  the 
street,  where  the  accident  occurred  in  a 
well-known  street  of  a  populous  city,  and 
the  facts  are  not  complicated  nor  obscure  in 
reference  to  the  place  in  which  they  hap- 
pened, there  is  no  abuse  of  discretion  In  re- 
fusing to  permit  the  jury  to  view  the  prem- 
ises. (Niosi  v.  Empire  Steam  Laundry,  117 
Cal.  257.) 


5.  Contributory  Negligence;  Avoiding  Injury 
to  Negligent  Person. 

Contributory  negligence  of  person  injured 
by  vehicle  in  crossing  street.    See  ante,  II,  3. 

Rule  as  to  liability  notwithstanding  negli- 
gence of  Injured  party.    See  ante,  2. 

Contributory  negligence,  question  of, 
should  be  submitted  to  jury.    See  ante,  28. 

Burden  of  proof  of  contributory  negli- 
gence.   See  ante,  29. 

Standing  near  target  at  which  others  fir- 
ing is  not  contributory  negligence,  when. 
See  ante,  17. 

What  evidence  sufficient  to  support  ver- 
dict in  action  for  Injury  from  vehicle.  See 
ante,  12. 

Contributory  negligence.  See  Railroads, 
VIH,  4,  a. 

Contributory,  of  servant.  See  Master  and 
Servant,  II,  2,  1. 


Pact,  contributory  negligence  is  question 
of.    See  Infancy,  3. 

Fact,  contributory  is  question  of,  and  not 
of  law,  when.    See  Railroads,  30. 

Law,  contributory  negligence  is  question 
of,  when.    See  Railroads,  56  et  seq. 

Contributory,  who  to  determine.  See  Rail- 
roads, VIII,  4,  a. 

Child,  contributory  negligence  of  parent  in 
action  by,  burden  of  proof  of.  See  Infancy, 
4. 

Infant  passing  between  cars  is  guilty  of 
contributory  negligence,  when.  See  Rail- 
roads, 33. 

Child,  action  by,  imputed  negligence  of 
parent.    See  Infancy,  3. 

Nonsuit  properly  denied,  when.  See  In- 
fancy, 3. 

Child,  action  by,  contributory  negligence 
of  parent    See  Infancy,  3. 

Going  upon  platform  is  not,  when.  See 
Common  Carrier,  21. 

One  walking  on  dangerous  sidewalk,  when 
guilty  of.    See  Streets,  14. 

Instruction  as  to,  what  erroneous.  See 
Railroads,  38. 

Contributory  negligence,  verdict  not  dis- 
turbed because  of,  when.    See  Explosives. 

40.  If  it  is  fairly  debatable  whether  or  not 
the  owner  of  the  premises  acted  with  or- 
dinary prudence,  in  the  light  of  the  knowl- 
edge possessed,  the  question  of  contributory 
negligence  is  not  determined  by  the  result, 
but  is  one  of  fact  for  the  jury.  (Liverpool 
etc.  Ins.  Co.  v.  Southern  Pac  Co.,  125  Cal. 
434.) 

41.  The  general  rule  is,  that  to  authorize 
a  recovery  for  damages  occasioned  by  the 
negligence  of  another,  the  plaintiff  must 
have  exercised  that  reasonable  degree  of 
care  to  avoid  the  injury  which  an  ordinarily 
prudent  person  would  have  exercised  under 
like  circumstances.  (McGraw  v.  Friend  & 
Terry  Lumber  Co.,  120  Cal.  574.) 

42.  Assuming  the  contributory  negligence 
of  the  parents  of  a  young  child  run  over  by 
an  electric  railway  car,  nevertheless  the 
question  whether,  notwithstanding  such  neg- 
ligence, the  defendant  could  have  avoided 
the  injury,  when  fairly  involved  in  the  evi- 
dence, is  a  proper  one  for  the  jury.  (Cun- 
ningham v.  Los  Angeles  Ry.  Co.,  115  Cal. 
561.) 

43.  A  party  having  an  opportunity,  by  the 
exercise  of  proper  care,  to  avoid  Injuring  an- 
other, must  do  so,  notwithstanding  the  latter 
has  placed  himself  in  the  situation  by  his 
own  negligence  or  wrong.  (Fox  v.  Oakland 
Cons.  St.  Ry.,  118  Cal.  55.) 

44.  The  defendant  cannot  be  charged  with 
damages  for  injury,  notwithstanding  the 
contributory  negligence  of  the  plaintiff,  un- 
less the  peril  of  the  plaintiff  was  actually 
known  in  time,  so  that  the  Injury  could  have 
been  avoided  by  the  exercise  of  ordinary 
care,  and  is  not  liable  therefor  merely  be- 
cause he  ought  to  have  known,  and  would 
have  discovered,  the  peril  of  the  plaintiff 
but  for  remissness  on  his  part.  (Herbert  v. 
Southern  Pac.  Co.,  121  Cal.  227.) 

Effect  of,  where  defendant  might  have 
avoided  injury.    See  Parent  and  Child,  8. 
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6.  Nonsuit. 

Nonsuit,  when   Improper.    See   Railroads, 

56. 

45.  In  an  action  to  recover  damages  for  an 
alleged  negligence,  the  erroneous  refusal  of 
a  motion  for  a  nonsuit  Is  not  cured  by  the 
subsequent  verdict  of  the  Jury  in  favor  of 
the  plaintiff.  (McGraw  v.  Friend  &  Terry 
Lumber  Co.,  120  Cal.  574.) 

Nonsuit,  when  properly  granted.  See 
ante,  1. 

Nonsuit  is  improper,  when.    See  ante,  24. 

Granting  of  nonsuit,  when  error.  See 
ante,  30. 

7  Instructions;  Verdict;  Damages. 

Refusal  of  instruction  as  to  necessity  of 
proving  negligence  not  error,  when  substan- 
tially given.    See  Instructions,  13. 

Instruction  assuming  fact  is  properly  re- 
fused.   See  Instructions,  22. 

Instructions  as  to  who  liable,  what  proper. 
See  ante.  III,  1. 

Instruction  to  find  for  defendant,  when 
Improper.    See  ante,  27. 

Instruction  is  erroneous  in  leaving  to  jury 
a  proposition  of  Jaw,  when.    See  ante,  14. 

Instructions  are  properly  refused  where 
there  Is  no  evidence  before  the  jury.  See 
ante  15. 

In  action  by  husband  for  death  of  wife, 
instruction  as  to  loss  to  children  properly  re- 
fused.   See  ante,  34. 

Instruction  in  action  for  injury  from  ve- 
hicle, what  proper.    See  ante,  11. 

46.  Where  the  jury  might  reasonably  have 
believed  that  the  injury  was  the  result  of  a 
casualty  occasioned  without  fault,  It  is  prop- 
er to  Instruct  the  jury  upon  the  rule  of  law 
that  for  Inevitable  accident  occurring  when 
one  is  engaged  in  a  lawful  business  with  due 
care,  damages  may  not  be  recovered.  (Niosi 
v.  Empire  Steam  Laundry,  117  Cal.  257.) 

47.  An  instruction  that  the  jury  had  the 
right  to  take  Into  consideration  the  pecuniary 
loss  suffered  by  the  death,  and  also  the  loss 
of  the  comfort,  society,  and  protection  of 
the  deceased  to  his  widow  and  children,  Is 
erroneous  in  not  instructing  that  the  plain- 
tiffs can  only  recover  for  the  pecuniary  loss 
suffered  by  the  death,  and  that  the  loss  of 
society,  comfort,  and  care  can  only  be  con- 
sidered tor  the  purpose  of  estimating  such 
pecuniary  loss;  and  the  vice  in  such  instruc- 
tion, is  not  cured  by  a  separate  instruc- 
tion, given  at  defendant's  request,  that  the 
jury  should  confine  their  verdict  to  the  pe- 
cuniary loss.  (Green  v.  Southern  Pac.  Co., 
122  Cal.  563.) 

48.  While  the  jury  have  the  right  to  con- 
sider the  loss  suffered  by  the  widow  in  being 
deprived  of  the  comfort,  society,  and  pro- 
tection of  her  husband,  they  can  regard  these 
things  only  for  the  purpose  of  fixing  the 
pecuniary  value  of  his  life;  and  it  Is  not 
proper  so  to  instruct  the  jury  on  this  subject 
as  to  lead  them  to  suppose  that  they  could, 
on  this  account,  add  something  more  than 
pecuniary  loss.  (Harrison  v.  Sutter  St.  Ry. 
Co.,  116  Cal.  156.) 


49.  Where  the  heirs  were  members  of  the 
family  of  the  decedent,  and  dependent  upon 
him  for  support,  it  is  proper  to  instruct  the 
jury  that  they  should  estimate  and  deter- 
mine the  amount  that  the  deceased  would, 
In  all  reasonable  probability,  have  earned  in 
the  years  yet  remaining  to  him,  and,  deduct- 
ing from  this  the  amount  which  he  would 
reasonably  require  for  his  own  personal  use 
and  maintenance,  give  a  verdict  which 
would  pecuniarily  compensate  the  heirs. 
(Harrison  v.  Sutter  St  Ry.  Co.,  116  Cal.  156.) 

50.  The  jury  are  not  authorised  to  con- 
sider that  the  expectancy  of  life  of  the  de- 
ceased, according  to  the  mortality  tables, 
would  be  fully  realized,  and  that  he  would 
have  constant  employment  during  that  ex- 
pectancy without  Interruption  from  sickness; 
but  they  are  to  consider  only  the  reasonable 
probability  of  the  continuance  of  the  life, 
health,  and  vigor  of  the  deceased,  in  view 
of  the  evidence.  (Harrison  v.  Sutter  St.  Ry. 
Co..  116  Cal.  156.) 

51.  In  an  action  for  death  caused  by  negli- 
gence, the  jury  should  be  instructed  that, 
in  determining  the  probable  length  of  life 
the  deceased  would  have  enjoyed,  they  are 
entitled  to  consider  the  mortality  or  expec- 
tancy tables  as  evidence  bearing  on  that 
question,  and  as  tending  to  show  the  ordi- 
nary experience  in  like  cases.  (Harrison  v. 
Sutter  St.  Ry.  Co.,  116  Cal.  156.) 

52.  In  an  action  for  death  only  such  dam- 
ages can  be  recovered  as  the  statute  author- 
izes, and,  in  the  absence  of  a  different  rule, 
the  only  damage  allowed  is  the  probable  pe- 
cuniary value  of  the  life  of  the  deceased  to 
the  relatives  in  whose  behalf  the  action  Is 
brought.    (Lange  v.  Schoettler,  115  Cal.  388.) 

53.  The  damages  sued  for  in  an  action  for 
death  caused  by  negligence  are  in  their  na- 
ture unliquidated,  to  be  estimated  from  the 
evidence  without  specific  testimony  as  to  the 
amount;  and  though  there  may  be  no  con- 
flict of  evidence  as  to  the  circumstances 
which  the  jury  had  a  right  to  consider  in  de- . 
termining  the  award  of  damages,  it  does  not 
follow  that  the  jury  may  not  have  been 
influenced  by  passion  or  prejudice  in  deter- 
mining the  amount.  (Harrison  v.  Sutter  St. 
Ry.  Co.,  116  Cal.  156.) 

54.  in  an  action  by  an  administrator  to  re- 
cover damages  for  the  death  of  the  dece- 
dent, which  resulted  from  injuries  received 
in  a  collision  between  a  street  railway  ear, 
on  which  he  was  a  passenger,  and  a  wagon 
of  a  brewing  company,  occasioned  by  the  al- 
leged negligence  of  both  parties  to  the  col- 
lision, where  a  verdict  was  given  for  eight 
thousand  dollars  damages,  an  order  granting 
a  new  trial  for  excessive  damages  Is  in  the 
discretion  of  the  trial  court,  and  will  not  be 
disturbed  upon  appeal  if  there  is  a  reason- 
able, or  fairly  debatable,  justification  for  its 
action;  and  where  it  appears  that  the  dece- 
dent, at  the  time  of  his  death,  was  about 
sixty-nine  years  of  age,  but  apparently  older, 
and  debilitated,  and  that  his  business  was 
that  of  an  expert  accountant,  and  his  income 
was  about  one  hundred  and  ten  dollars  per 
month,  and  that  his  heirs  consisted  of  a  wife 
and  adult  daughter  dependent  upon  him,  the 
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fiction  of  the  court  in  granting  a  new  trial 
for  excessive  damages  will  not  be  disturbed 
upon  appeal.  (Harrison  v.  Sutter  St.  Ry. 
Co.,  116  Cal.  156.) 

Conclusiveness  of  verdict.    See  ante,  13. 

55.  Where  the  complaint  sets  forth  several 
charges  of  negligence,  upon  each  one  of 
-which  Issue  is  taken,  a  general  verdict  for 
the  plaintiff  will  not  be  set  aside  for  want 
of  evidence  to  support  it,  if  there  is  suffi- 
cient evidence  of  negligence  to  justify  it  on 
one  of  the  issues.  (Verdelli  v.  Gray's  Har- 
bor Com.  Co.,  115  Cal.  517.) 

Chance  verdict  in  action  for.  See  Verdict, 
2.3. 

It  is  error  to  direct  verdict  for  defendant, 
when.    See  Common  Carriers,  17. 

Excessive  damages,  conditional  order 
granting  new  trial.    See  New  Trial,  12. 

Damages  for  personal  Injuries.  See  Dam- 
ages, V. 

Telegram,  delay  in  delivery  of,  what  dam- 
ages not  reasonable.  See  Telegraph  Com- 
panies, 2. 

New  trial  for  excessive  damages.  See  New 
Trial,  III,  2. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

Warehouse  receipts.  See  Warehousemen, 
3  et  seq. 

Certificate  of  stock  is  not.  See  Corpora- 
tions, 16. 

NEW  CONTRACT. 

New  oral  agreement.    See  Insurance,  I,  5. 


NEW  ISSUES. 

Amendment    presenting.      See     Pleading 
and  Practice,  V,  4. 


NEW  MATTER. 

Stipulation  relieving  from  liability  is.    See 
Common  Carriers,  12. 
What  evidence  is  not.    See  Evidence,  85, 
What  is.    See  Insurance,  8. 

NEW  PROMISE. 

To  pay  discharged  debt.    See  Bankruptcy 
and  Insolvency,  VIII,  2. 


NEWSPAPERS. 

Libel.    See  Criminal  Law,  XI,  22;  Libel. 

Proof  of  ownership  of  by  admissions.  See 
Criminal  Law,  552. 

Evidence  of  clippings  being  found  on  de- 
fendant, when  competent.  See  Criminal 
Law,  647. 

Intimidation  of  witnesses  by.  See  New 
Trial,  7. 

Power  to  punish  editors  or  proprietors  for 
contempt  because  of  publications  in.  See 
Contempt,  2-4. 

Publications  in,  do  not  deprive  of  fair  and 
impartial  trial,  when.    See  New  Trial,  6,  7. 


NEW  TRIAL. 

I.  Power  of  Court  to  Grant  on  Its  Own 
Motion. 

II.  In  What  Actions  Proper. 

III.  Grounds  of. 

1.  Misconduct  of  Judge,  Jury  or  Dis- 

trict Attorney;  Want  of  Fair  or 
Impartial  Trial. 

2.  Excessive  Damages. 

3.  Errors  not  Specified  or  Excepted  to. 

4.  Errors  Favorable  to  Moving  Party. 

5.  Want   of   Notice  of   Setting  Cause 

for  Trial;  Surprise. 

6.  Insufficiency  of  Evidence. 

7.  Newly  Discovered  Evidence. 

8.  Other  Grounds. 

IV.  Practice  on  Motion  for. 

1.  Statute  Must  be  Followed;  Change 

of  Judge. 

2.  Time  of  Making  Motion;  Notice  of 

Decision  or  Findings. 

3.  Notice  of  Intention. 

4.  Statement  on  Motion  for. 

a.  Time   to    Prepare    and  Serve; 

Loss  of  Statement. 

b.  Necessity    of;     Specifications; 

Form     and     Sufficiency    of; 
Skeleton  Statement. 

c.  Settlement  of. 

5.  Affidavits. 

6.  What  May  be  Reviewed  on  Motion. 
V.  Order    on    Motion;   Conditional  Order; 

Where  Motion  Irregularly  Made;  Mo- 
tion Presumed  Pending,  When. 


I.  Power   of    Court   to    Grant   on  Its  Own 

Motion. 

1.  The  superior  court  has  no  power  to  set 
aside  a  verdict  and  to  order  a  new  trial  of 
Its  own  motion,  without  an  application  of 
either  party,  other  than  that  expressly  con- 
ferred by  section  662  of  the  Code  of  Civil 
Procedure,  in  cases  where  there  has  been 
such  a  plain  disregard  by  the  jury  of  the 
evidence  as  to  satisfy  the  court  that  the  ver- 
dict was  rendered  under  a  misapprehension, 
or  under  the  influence  of  passion  or  preju- 
dice, or  where  there  has  been  such  a  plain 
disregard  of  the  instructions  as  to  satisfy 
the  court  that  the  verdict  was  so  rendered; 
and  though  such  an  order  will  be  sustained, 
if  the  case  is  clearly  within  that  section, 
notwithstanding  an  unauthorized  reason  is 
assigned  therefor,  yet,  where  the  record  dis- 
closes a  case  not  specified  in  that  section, 
an  order  of  the  court  setting  aside  the  ver- 
dict of  Its  own  motion  must  be  reversed 
upon  appeal.  (Townley  v.  Adams,  118  Cal. 
382.) 

Granting  new  trial  on  court's  own  mo- 
tion.   See  post,  76. 

Power  to  grant  new  trial  on  court's  own 
motion.    See  post,  81. 


II.  In  What  Actions  Proper. 

Election  contests,  new  trials  not  allowed 
in.    See  Elections,  37. 
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Right  to  move  for,  In  action  against  city. 
See  Municipal  Corporations,  42. 

No  remedy  by  motion  for,  when  Judg- 
ment by  default  in  divorce  suit  See  Mar- 
riage and  Divorce,  33. 

2.  A  motion  for  a  new  trial  is  not  a  proper 
proceeding  to  review  the  action  of  the  court 
in  rendering  judgment  in  a  case  where  there 
has  been  no  trial  upon  issues  of  fact;  and  In 
such  case  there  is  no  office  to  be  subserved 
by  a  new  trial,  and  there  Is  nothing  to  be  re- 
viewed upon  appeal  from  an  order  denying 
a  new  trial.    (Foley  v.  Foley,  120  Cal.  33.) 

III.  Grounds  of. 

1.  Misconduct  of  Judge,  Jury  or  District 
Attorney;  Want  of  Fair  or  Impartial 
Trial 

3.  Where  the  alleged  misconduct  of  the 
Judge  and  counsel  for  the  people  consisted 
in  various  statements  made  in  presence  of 
the  jury,  and  in  the  asking  of  improper 
questions,  but  there  Is  no  extreme  case,  and 
no  willful  error,  or  display  of  anger,  work- 
ing Injustice  against  the  defendant,  appears, 
a  new  trial  will  not  be  granted  for  the  al- 
leged misconduct.  (People  v.  Wong  Chuey, 
117  Cal.  624.) 

4.  The  misconduct  of  jurors  whose  con- 
currence was  essential  to  the  verdict,  in 
conversing  about  the  case  with  parties  to 
the  action,  and  in  drinking  and  carousing 
with  one  of  the  prevailing  parties,  is  such 
misconduct  as  entitles  the  losing  parties  to 
a  new  trial,  irrespective  of  counter  affidavits 
that  the  treating  of  and  drinking  with  the 
jurors  was  Indulged  in  by  both  parties  to 
the  litigation,  and  that  their  verdict  was  un- 
influenced by  the  misconduct  complained  of. 
(Wright  v.  Eastlick,  125  Cal.  517.) 

Motion  for  new  trial  because  of  miscon- 
duct of  jury,  how  to  be  made.    See  post,  54. 

5.  A  new  trial  may  be  granted  for  mis- 
conduct of  the  district  attorney  in  his  open- 
ing statement,  where  it  is  clear  that  he  has 
in  bad  faith  improperly  attempted  to  in- 
fluence the  jury  to  the  defendant's  damage; 
but  will  not  be  granted  where  there  is  no 
such  palpable  wrong  in  his  conduct  as  to 
justify  the  conclusion  that  he  was  actuated 
by  bad  faith  in  making  the  statement. 
(People  v.  Searcey,  121  Cal.  1.) 

6.  The  fact  that  repeated  publications  in 
the  newspapers  of  San  Francisco,  before 
and  during  the  trial,  were  extremely  hostile 
to  the  defendant,  and  that  the  newspapers 
from  first  to  last  treated  him  as  the  un- 
doubted criminal,  and  held  him  up  to  the 
public  as  the  guilty  man,  and  that  the  com- 
munity was  greatly  aroused  over  the  atro- 
cious character  of  the  murder,  and  that  the 
public  and  public  prints  were  clamoring  that 
punishment  should  be  meted  out  for  the  mur- 
der, and  that  all  the  sensational  features  of 
the  trial  were  published  daily  in  the  papers, 
does  not  conclude  the  question  as  to  whether 
the  defendant  was  deprived  of  the  fair  and 
impartial  trial  guaranteed  to  him  by  the 
constitution;  and  where  it  appears  that  a 
fair  and  impartial  jury  was  obtained,  and 


each  j  ror,  made  solemn  affidavit  that  he  did 
not,  during  the  trial,  read  or  hear  read  any 
of  the  newspaper  articles,  statements,  or 
comments  published  In  any  of  the  newspa- 
pers concerning  the  case,  and  heeded  the 
admonition  of  the  court,  and  received  no  im- 
pression as  to  the  defendant's  guilt  or  inno- 
cence outside  of  the  courtroom,  but  decided 
the  case  after  deliberation,  solely  according 
to  the  law  and  the  evidence,  to  the  best  of 
his  ability  and  understanding,  and  not  other- 
wise, there  is  no  error  in  refusing  a  new 
trial  under  such  a  showing.  (People  v.  Dur- 
rant,  116  Cal.  179.) 

7.  The  evidence  reviewed,  and  held  not  to 
support  the  claim  that  witnesses  for  the  de- 
fendant were  intimidated  and  kept  from 
testifying  by  the  hostile  publications  in  the 
newspapers.  (People  v.  Durrant,  116  Cal. 
179.) 

2.  Excessive  Damages. 

Order  granting  new  trial  for,  not  dis- 
turbed.   See  Negligence,  54. 

8.  In  the  provision  of  subdivision  5  of 
section  657  of  the  Code  of  Civil  Procedure, 
for  the  granting  of  a  hew  trial  for  "exces- 
sive damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice," 
the  only  means  of  discovering  the  element 
of  "passion  or  prejudice"  within  the  mean- 
ing of  the  statute  is  by  comparing  the 
amount  with  the  evidence  before  the  court 
at  the  trial;  and  that  expression  is  but  one 
mode  of  saying  that  the  evidence  is  insuffi- 
cient to  Justify  the  verdict  for  excessive 
damages.  (Doolin  v.  Omnibus  Cable  Co., 
125  Cal.  141.) 

9.  In  an  action  for  damages  for  a  personal 
tort,  the  court  should  not  substitute  its 
judgment  for  that  of  the  jury,  and  should 
not  grant  a  new  trial  for  excessive  damages, 
unless  it  is  so  excessive  as  to  indicate  that 
it  was  given  under  the  influence  of  passion 
or  prejudice.  But  the  action  of  the  court  In 
granting  a  new  trial  upon  that  ground  will 
not  be  disturbed  upon  appeal  where  it  does 
not  clearly  appear  that  its  discretion  to 
grant  it  has  been  abused.  (Sherwood  v. 
Kyle,  125  Cal.  652.) 

10.  Upon  a  motion  for  new  trial  upon  the 
ground  that  excessive  damages  were 
awarded  by  the  jury  to  the  plaintiff  in  an 
action  for  slander,  under  the  Influence  of 
passion  or  prejudice,  the  court  has  power 
to  make  a  conditional  order  granting  a  new 
trial,  unless  the  plaintiff  shall  remit  the  por- 
tion of  the  judgment  for  damages  deemed 
by  the  court  to  be  excessive.  (Sherwood  v. 
Kyle,  125  Cal.  652.) 

11.  The  rule  that  It  is  only  where  the  ver- 
dict is  so  grossly  disproportionate  to  any 
reasonable  limit  of  compensation  warranted 
by  the  facts  as  to  shock  the  sense  of  justice, 
and  strongly  Indicate  prejudice  or  passion 
of  the  jury,  that  the  judge  is  at  liberty  to 
interpose  his  judgment  against  that  of  the 
jury.  Is  correct  only  as  addressed  to  the 
function  of  the  trial  court,  or  when  asking 
the  appellate  court  to  set  aside  the  verdict 
which  the  court  below  has  refused  to  dis- 
turb; but  a  different  rule  prevails  when  the 
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appellate  court  is  asked  to  review  the  action 
of  the  trial  court,  where,  in  the  exercise  of 
Its  discretion,  it  has  seen  fit  to  set  aside  the 
rerdict.  in  which  case  every  intendment  is 
to  be  indulged  In  support  of  its  action,  which 
will  not  be  disturbed  on  appeal  if  the  ques- 
tion of  its  propriety  is  open  to  debate. 
(Harrison  v.  Sutter  St.  By.  Co.,  116  Cal.  156.) 

12.  In  an  action  to  recover  damages  for 
negligence,  where  the  evidence  was  conflict- 
ing as  to  the  extent  of  the  Injuries  sustained 
at  the  time  of  the  accident,  which  at  that 
time  appeared  to  be  small,  and  as  to  whether 
distressing  symptoms  afterward  manifested 
were  or  were  not  attributable  to  those  in- 
juries, the  action  of  the  trial  court  in  con- 
ditionally granting  a  new  trial  for  an  ex- 
cessive verdict  of  twenty  thousand  dollars 
damages,  unless  plaintiff  should  remit  fif- 
teen thousand  dollars  therefrom,  is  not  an 
abuse  of  discretion.  (Doolin  v.  Omnibus 
Gable  Co.,  125  Gal.  141.) 

13.  No  affidavits  are  required  on  motion 
for  new  trial,  where  the  ground  to  be  con- 
sidered is  that  of  excessive  damages;  but 
the  question  whether  the  verdict  is  exces- 
sive Is  to  be  determined  solely  from  a  con- 
sideration of  the  evidence  in  the  case,  as  to 
whether  it  will  fairly  sustain  the  verdict  of 
the  Jury.  (Harrison  v.  Sutter  St.  Ry.  Co., 
116  Cal.  156.) 

3.  Errors  not  Specified  or  Excepted  to. 

14.  A  misleading  instruction  of  the  court 
to  the  Jury,  the  giving  of  which  was  not  spec- 
ified as  a  ground  of  the  motion  for  a  new 
trial,  and  which  was  not  excepted  to  at  the 
time  it  was  given,  cannot  support  an  order 
granting  a  new  trial,  though  it  may  have 
been  misleading.  (Laver  v.  Hotaling,  115 
Cal.  613.) 

4.  Errors  Favorable  to  Moving  Party. 

15.  A  party  against  whom  judgment  has 
been  rendered  in  an  action  is  not  entitled  to 
a  new  trial  because  of  an  error  in  the  admis- 
sion of  testimony  offered  by  him.  (Laver  v. 
Hotaling,  115  Cal.  613.) 

16.  A  verdict  should  not  be  set  aside  and 
a  new  trial  granted  on  motion  of  the  defend- 
ant, except  for  some  omission  or  error  pre- 
judicial to  him;  and  a  new  trial  cannot  be 
granted  where  the  verdict  is  for  a  less  de- 
gree of  the  offense  charged  than  the  evi- 
dence proves,  or  where  the  determination  of 
his  case  was  more  favorable  to  the  defend- 
ant than  the  evidence  warranted.  (People 
v.  Muhlner,  115  Gal.  803.) 

• 

5.  Want   of   Notice   of   Setting   Cause   for 

Trial;  Surprise. 

17.  An  affidavit  upon  a  motion  for  a  new 
trial  made  by  the  attorney  for  the  defend- 
ant, to  the  effect  that  he  had  received  notice 
of  a  motion  to  set  the  cause  for  trial,  but 
did  not  receive  notice  that  it  had  been  set, 
and  that  he  had  no  knowledge  thereof  until 
after  the  trial  was  had  and  Judgment  en- 


tered, is  Insufficient  in  not  showing  that  he 
would  have  been  present  if  he  had  received 
notice,  and  would  have  been  able  to  counter- 
vail the  testimony  of  the  plaintiff,  and  to 
show  that  there  was  a  consideration  for  the 
instrument  pleaded  in  the  answer.  (Brooks 
v.  Johnson,  122  Gal.  569.) 

18.  An  affidavit  of  surprise,  leading  to  the 
withholding  of  testimony,  without  any  affi- 
davit of  the  evidence  which  would  have 
been  introduced,  or  anything  to  make  it  ap- 
pear that  a  different  finding  would  have 
been  made,  is  not  a  sufficient  showing  of 
legal  surprise  to  justify  a  new  trial.  (Cohen 
v.  City  of  Alameda,  124  Gal.  504.) 

6.  Insufficiency  of  Evidence. 

19.  An  order  granting  a  new  trial  to  a  de- 
fendant in  a  criminal  case  on  the  ground  of 
the  insufficiency  of  the  evidence  to  justify 
the  verdict  of  conviction  is  within  the  dis- 
cretion of  the  trial  court,  and  it  is  the  duty 
of  the  judge  to  grant  a  new  trial  when,  in 
his  opinion,  the  Interests  of  justice  require 
it;  and  where  a  Chinese  defendant  was  con- 
victed of  murder  upon  conflicting  evidence, 
and  perjury  may  have  been  and  probably 
was  committed  in  the  case,  an  order  grant- 
ing to  him  a  new  trial  is  not  an  abuse  of  dis- 
cretion, and  will  be  affirmed  upon  appeal. 
(People  v.  Chew  Wing  Gow.  120  Cal.  298.) 

20.  It  is  the  province  and  duty  of  the 
judge,  upon  motion  for  a  new  trial,  to  in- 
quire into  the  sufficiency  of  the  evidence  to 
support  a  verdict  or  finding,  and  to  grant  a 
new  trial  when,  in  his  judgment,  the  evi- 
dence is  insufficient  to  support  the  decision, 
and  his  ruling  will  not  be  disturbed  on  ap- 
peal if  there  is  a  fair  and  substantial  con- 
flict of  evidence  on  the  issue  involved.  The 
power  and  duty  of  the  judge  to  grant  a  new 
trial  in  such  a  case  is  not  affected  by  the 
fact  that  the  original  trial  was  not  had  be- 
fore him,  and  that  his  only  knowledge  Of  the 
facts  of  the  case  was  obtained  from  the  rec- 
ord.   (Garton  v.  Stern,  121  Cal.  347.) 

7.  Newly  Discovered  Evidence. 

Specifications  of  insufficiency  of  evidence. 
See  post,  IV,  4,  b. 

21.  Newly  discovered  evidence  after  de- 
feat is  looked  upon  with  suspicion;  and  the 
moving  party  must  make  a  clear  case  show- 
ing due  diligence  on  his  part,  and  the  truth 
and  materiality  of  the  evidence.  (Tibbet  v. 
Tom  Sue,  125  Cal.  544.) 

22.  That  part  of  a  motion  for  a  new  trial 
which  is  based  upon  newly  discovered  evi- 
dence is  addressed  in  the  first  instance  to 
the  determination  of  the  court  below;  and 
when  the  affidavits  respecting  the  same 
were  directly  conflicting,  the  action  of  the 
trial  court  upon  that  ground  will  not  be  dis- 
turbed upon  appeal.  (People  v.  Woon  Tuck 
Wo.  120  Cal.  294.) 

23.  A  motion  for  a  new  trial  based  upon 
alleged  newly  discovered  evidence  of  a 
witness  who  was  subpoenaed  by  the  defend- 
ant, and  was  present  as  a  witness  at  the 
first  trial,  is  addressed  to  the  discretion  of 


522 


NEW  TRIAL,  III,  7. 

• 


the  court,  and  where  there  is  no  strong  or 
exceptional  showing  made,  to  overcome  the 
lack  of  diligence  in  securing  the  evidence, 
there  is  no  abuse  of  discretion  in  denying 
the  motion.    (People  v.  Griner,  124  Cal.  19.) 

24.  A  new  trial  cannot  be  granted  for  al- 
leged newly  discovered  evidence  when  it  ap- 
pears that  the  knowledge  of  such  evidence 
was  in  the  possession  of  the  moving  party, 
while  the  case  was  pending,  and  he  did  not 
see  fit  to  avail  himself  of  the  befieflt  of  it. 
(Sonoma  v.  Stofen,  125  Cal.  32.) 

25.  A  new  trial  will  not  be  granted  for 
newly  discovered  evidence,  where  it  appears 
that  what  the  witness  could  have  testified 
to  was  well  known  to  the  defendant  before 
the  trial,  and  no  steps  were  taken  to  secure 
his  attendance  at  the  trial,  and  the  lack  of 
diligence  in  that  regard  was  such  that  the 
defendant,  though  stating  to  the  court  a 
desire  for  his  evidence,  did  not  insist  upon  a 
postponement  to  secure  it.  (People  v. 
Luchetti,  119  Cal.  501.) 

26.  A  new  trial  cannot  be  granted  for 
newly  discovered  evidence  where  the  affida- 
vits in  support  of  the  motion  do  not  make  a 
showing  of  diligence,  and  the  newly  discov- 
ered evidence  appears  to  be  merely  cumula- 
tive to  proof  given  upon  the  trial.  (People 
v.  Brittan,  118  Cal.  409.) 

27.  A  new  trial  should  not  be  granted  for 
newly  discovered  evidence  which  is  cumula- 
tive, or  which  might  have  been  procured  at 
the  trial  by  reasonable  diligence,  and  of 
which  the  moving  party  must  have  been 
fully  advised  as  to  its  materiality  and  bear- 
ing upon  the  case.  (Galvin  v.  Palmer,  113 
Cal.  46.) 

28.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  which 
is  merely  cumulative.  (Kuhlman  v.  Burns, 
117  Cal.  469;  NIosi  v.  Empire  Steam  Laun- 
dry, 117  Cal.  257;  People  v.  Kloss,  115  Cal. 
567.) 

29.  Where  the  newly  discovered  evidence 
Is  cumulative,  and  the  court  determines  that 
the  evidence,  If  true,  would  most  probably 
not  change  the  result,  the  motion  should  be 
denied.     (Shafer  v.  Willis.  124  Cal.  36.) 

30.  Newly  discovered  evidence  from  a  wit- 
ness for  the  prosecution,  which  was  so 
closely  related  to  evidence  given  by  him  at 
the  trial  that  it  might  have  been  called  out 
upon  cross-examination  at  that  time,  is  not 
ground  for  a  new  trial.  (People  v.  Phelan, 
123  Cal.  551.) 

31.  In  an  action  for  divorce  alleged  newly 
discovered  evidence  of  a  letter  from  the 
plaintiff  to  the  defendant,  claimed  to  be 
evidence  of  condonation,  a  copy  of  which 
was  proved  at  the  trial  to  be  in  the  posses- 
sion of  plaintiff,  and  of  which  defendant 
might  then  have  requested  the  production, 
and,  if  not  produced,  might  have  applied  for 
postponement  of  the  trial  for  a  reasonable 
time  to  enable  him  to  find  the  original,  is  not 
ground  for  a  new  trial,  and  especially  not 
where  it  appears  that  the  letter  at  most, 
was  only  evidence  of  conjugal  kindness,  and 
did  not  tend  to  show  an  express  agreement 
to  condone  the  offensive  course  of  conduct 
of  the  defendant.  (Smith  v.  Smith,  119  Cal. 
183.) 


32.  In  an  action  of  claim  and  delivery  for 
trays,  the  proposed  testimony  of  the  man- 
ager of  the  lumber  company  that  furnished 
the  trays,  as  to  the  purchase  thereof  by  the 
plaintiffs,  which  It  appears  must  have  been 
known  to  the  plaintiffs  at  the  former  trial, 
is  not  newly  discovered  evidence;  and  where 
the  manager  was  not  subpoenaed  nor  even 
notified  that  his  presence  was  desired  at  the 
trial,  no  diligence  is  shown  to  procure  his 
testimony;  and  a  new  trial  upon  the  ground 
of  such  proposed  testimony  is  properly  re- 
fused. (Butler  v.  Estrella  Raisin  Vineyard 
Co.,  124  Cal.  239.) 

33.  A  new  trial  is  not  to  be  granted  as 
matter  of  law,  upon  the  ground  of  newly 
discovered  evidence,  upon  an  affidavit  of  a 
prosecuting  witness  showing  that  the  wit- 
ness had  committed  perjury  upon  the  trial; 
but  the  application  for  a  new  trial  for  such 
cause  is  addressed  to  the  discretion  of  the 
trial  court,  and  his  ruling  thereupon  will 
not  be  disturbed  upon  appeal  except  In  a 
clear  case  of  abuse  of  discretion.  (People  v. 
Tallmadge,    114    Cal.    427,  432.) 

34.  A  new  trial  cannot  be  granted  to  a  de- 
fendant convicted  of  robbery,  on  the  ground 
of  newly  discovered  evidence  of  statements 
made  by  the  prosecuting  witness  to  various 
Chinese  persons  after  the  alleged  robbery, 
to  the  effect  that  he  had  not  been  robbed  by 
defendants,  the  effect  of  which  would  be 
merely  to  impeach  the  testimony  of  the 
prosecuting  witness,  where  there  is  no  such 
exceptional  showing  as  would  warrant  a 
new  trial  on  that  ground,  and  where  there 
are  counter  affidavits  which  weaken  the 
showing,  and  make  it  unsatisfactory.  (Peo- 
ple v.  Ah  Noon,  116  Cal.  656.) 

35.  When  the  affidavits  on  the  subject  of 
diligence  In  the  discovery  of  the  new  evi- 
dence are  vague  and  general,  and  do  not  dis- 
close the  manner  in  which  the  evidence  was 
discovered,  and  no  explanation  is  given  why 
it  was  not  discovered  before  the  trial,  it  is 
not  an  abuse  of  discretion  to  deny  the  mo- 
tion for  want  of  diligence.  (People  v.  Kloss. 
115  Cal.  567.) 

36.  An  application  for  a  new  trial  Is  prop- 
erly denied,  when  made  on  the  ground  of 
evidence  newly  discovered  after  a  former 
appeal  has  been  taken,  where  no  affidavits 
are  presented  in  support  of  the  application, 
or  any  showing  made  of  its  nature  or  char- 
acter, or  of  the  time  of  its  discovery.  (Peo- 
ple v.  Eppinger,  114  Cal.  350.) 

37.  It  seems  that,  if  a  showing  is  made 
upon  motion  for  a  new  trial,  which  satisfies 
the  statute  respecting  "newly  discovered 
evidence,  material  for  the  party  making  the 
application,  and  which  he  could  not,  with 
reasonable  diligence,  have  discovered  and 
produced  at  the  trial,"  the  moving  party  is 
entitled  to  a  new  trial;  and  the  court  has  no 
discretion  to  try  the  issue  of  fact  presented 
by  the  matter  of  the  newly  discovered  evi- 
dence, upon  counter  affidavits  addressed  to 
such  Issue;  but  its  discretion  in  determining 
facts  presented  by  conflicting  affidavits  is 
limited  to  questions  pertinent  to  the  motion, 
other  than  the  issue  of  fact,  to  which  the 
newly    discovered    evidence    is    addressed. 


NEW  TRIAL,  III,  8,  IV,  1-3. 


523 


[Per  Temple,  J.,  and  Henshaw,  J.]     (Shafer 
t.  Willis,  124  Cal.  36.) 

Striking  out  affidavit  on  motion.  See 
post,  IV,  5. 

8.  Other  Grounds. 

Failure  to  amend  by  inserting  true  name 
Is  not  ground  for  new  trial.    See  Parties,  4. 

Contradictory  Instructions,  new  trial  for. 
See  Criminal  Law,  191. 

IV.  Practice  on  Motion  for. 

1.  Statute    Must  be    Followed;    Change   of 

Judge. 

Notice  substantially  complies  with  statute, 
when.    See  post,  50. 

38.  The  rtght  to  move  for  a  new  trial  is 
statutory,  and  must  be  pursued  in  the  man- 
ner pointed  out  by  the  statute.  (California 
Imp.  Co.  v.  Baroteau,  116  Cal.  136.) 

Different  judge  may  grant  new  trial  for 
insufficiency  of  evidence.    See  ante,  III,  6. 

2.  Time  of  Making  Motion;  Notice  of  Deci- 

sion or  Findings. 

39.  The  statute  does  not  contemplate  a 
motion  for  new  trial  until  all  of  the  issues 
have  been  passed  upon.  (People  v.  Smith, 
121  Cal.  355.) 

40.  Under  section  659  of  the  Code  of  Civil 
Procedure,  which  provides  that  a  motion  for 
a  new  trial  must  be  made  within  ten  days 
"after  notice  of  the  decision,"  where  it  ap- 
pears affirmatively  that  the  party  moving 
for  a  new  trial  had  actual  notice  of  the  de- 
cision, no  formal  service  of  a  written  notice 
by  the  opposite  party  is  necessary.  (Cali- 
fornia Imp.  Co.  v.  Baroteau,  116  Cal.  136.) 

3.  Notice  of  Intention. 

Notice  of  intention  to  move  for  new  trial 
is  not  part  of  record  on  appeal.  See  Ap- 
peals, 114. 

41.  A  notice  of  intention  to  move  for  a 
new  trial  need  not  be  filed  by  the  clerk 
without  the  payment  of  the  fees  therefor 
in  advance.  The  mere  receipt  of  such  a  no- 
tice by  the  clerk  on  the  last  day  for  filing 
the  same  did  not  constitute  a  filing,  where 
the  clerk  did  not  file  it  on  account  of  non- 
payment of  the  fees  therefor;  and  a  filing 
made  three  days  thereafter,  upon  payment 
of  such  fees,  though  made  as  of  the  day  of 
receipt  of  it  by  the  clerk,  at  the  request  of 
the  moving  party,  is  too  late,  and  cannot 
save  the  motion,  and  it  is  properly  dismissed 
or  denied.  (Davis  &  Son  v.  Hurgren,  125 
Cal.   48.) 

42.  Where  the  notice  of  intention  to  move 
for  a  new  trial  is  not  served  within  the  ten 
days  prescribed  by  section  659  of  the  Code 
of  Civil  Procedure,  and  the  time  therefor  is 
not  lawfully  extended,  the  right  to  move  for 
a  new  trial  is  lost.  (California  Imp.  Co.  v. 
Baroteau,  116  Cal.  136.) 

43.  A  party  cannot  extend  the  time  for 
service  of  a  notice  of  intention  to  move  for 


a  new  trial,  at  his  own  volition;  and  a  mo- 
tion by  such  party  to  modify  and  set  aside 
the  findings  does  not  operate  to  extend  the 
statutory  time  within  which  service  of  such 
notice  must  be  made;  nor  does  an  order, 
upon  his  motion,  staying  the  entry  of  Judg- 
ment until  after  the  determination  of  the 
motion  to  modify  the  findings,  extend  the 
time  for  the  service  of  such  notice.  (Cali- 
fornia Imp.  Co.  v.  Baroteau,  116  Cal.  136.) 

44.  A  notice  of  Intention  to  move  for  a 
new  trial  must  be  served  upon  all  adverse 
parties  including  codefendants  whose  inter- 
ests may  be  adversely  affected  by  the  grant- 
ing of  a  new  trial;  and  where  the  notice  is 
not  served  upon  such  codefendants,  but  only 
upon  the  plaintiff,  the  court  has  no  juris- 
diction to  grant  a  new  trial,  and  an  order 
denying  it  will  be  affirmed  upon  appeal. 
(United  States  v.  Crooks,  116  Cal.  43.) 

45.  A  notice  of  intention  to  move  for  a 
new  trial  must  be  served  upon  every  party 
whose  interest  in  the  subject  matter  of  the 
motion  is  adverse  to,  or  will  be  affected  by, 
the  granting  of  the  motion,  or  by  changing 
the  former  decision  of  the  court;  and  the 
failure  of  plaintiffs  to  serve  such  notice  upon 
a  defendant  against  whom  a  recovery  was 
sought,  and  in  whose  favor  judgment  was 
rendered  in  an  action  for  an  accounting, 
against  all  of  the  defendants  as  parties,  de- 
prives the  superior  court  of  jurisdiction  to 
grant  the  motion,  and  an  order  denying  the 
same  will  be  affirmed  upon  appeal.  (Herri- 
man  v.  Menzies,  115  Cal.  16.) 

46.  Upon  an  appeal  from  an  order  deny- 
ing a  new  trial,  only  the  parties  to  the  mo- 
tion upon  which  the  order  was  made  are 
necessary  parties  to  the  appeal,  and  the  ap- 
peal cannot  be  dismissed  for  failure  of  the 
moving  party  to  serve  the  notice  of  motion 
for  a  new  trial  upon  one  of  the  parties  to 
the  cause.  (Herrlman  v.  Menzies,  115  Cal. 
16.) 

Motion  for  new  trial  by  one  defendant, 
adverse  parties.    See  Eminent  Domain,  6. 

47.  A  notice  of  motion  for  new  trial  must 
be  signed  by  the  attorney  of  record,  and  if 
it  is  signed  by  another  attorney  who  is  not 
of  record,  and  who  has  not  been  regularly 
substituted  as  attorney  for  the  moving 
party,  an  order  denying  the  motion  for  new 
trial  will  be  affirmed  upon  that  ground, 
without  an  inquiry  into  the  merits  of  an  ap- 
peal therefrom.  (McMahon  v.  Thomas,  114 
Cal.  588.) 

Attorney  cannot  sign  notice  on  motion 
without  substitution,  when.  See  Attorney 
and  Client,  8. 

48.  A  motion  for  a  new  trial  cannot  be 
considered  when  the  notice  of  intention  does 
not  state  what  the  motion  will  be  based 
upon,  whether  upon  affidavits,  minutes  of 
the  court,  bill  of  exceptions,  or  a  statement 
of  the  case,  as  required  by  section  659  of  the 
Code  of  Civil  Procedure.  (Hughes  v.  Alsip, 
112  Cal.  587.) 

49.  A  defect  in  the  notice  of  a  motion  for 
a  new  trial,  in  not  stating  upon  what  the  mo- 
tion would  be  based,  is  not  waived  by  the 
proposal  of  amendments  to  a  bill  of  excep- 
tions, nor  by  participation  In  the  settlement 
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of  such  bill,  as  appellant  is  entitled  to  use  a 
bill  of  exceptions  upon  appeal  from  the 
Judgment,  regardless  of  the  motion  for  new 
trial.    (Hughes  v.  Alsip,  112  Cal.  587.) 

50.  A  notice  of  intention  to  more  for  a 
new  trial,  stating  that  it  would  be  based 
upon  the  records  of  the  court  and  the  min- 
utes, and  either  a  statement  of  the  case  or 
bill  of  exceptions,  is  a  substantial  compli- 
ance with  the  statute,  and  where  the  motion 
under  such  notice  was  actually  based  upon 
a  bill  of  exceptions,  a  motion  to  dismiss  an 
appeal  from  the  order  denying  the  motion 
for  a  new  trial  on  the  ground  that  the  notice 
of  intention  to  move  for  a  new  trial  was 
fatally  defective,  must  be  denied.  (Duncan 
v.  Times-Mirror  Co.,  120  Cal.  402.) 

91.  A  notice  of  motion  for  a  new  trial, 
specifying  that  it  will  be  made  upon  the 
minutes  of  the  court,  cannot  be  considered, 
if  it  is  not  embodied  in  any  statement  or  bill 
of  exceptions,  nor  authenticated  in  any  way;' 
nor  can  the  specifications  In  such  notice  ob- 
viate the  necessity  of  specifications  in  the 
statement  to  be  made  after  hearing  of  the 
motion,  which  should  set  forth  the  specifica- 
tions stated  in  the  notice  and  argued  at  the 
hearing.    (Leonard  v.  Shaw,  114  Cal.  69.) 

4.  Statement  on  Motion  for. 

a.  Time  to  Prepare  and  Serve;  Loss  of  State- 
ment. 

Time  to  prepare  statement,  extension  of. 
See  Time. 

Service  of  statement  on  Sunday  is  valid. 
See  Sundays. 

Statement  not  presented  for  settlement  nor 
left  with  the  judge  in  time,  settlement  of. 
See  post,  68. 

52.  It  is  the  duty  of  the  party  moving  for 
a  new  trial  to  present  the  proposed  state- 
ment, and  the  amendments  thereto  not 
agreed  to,  within  ten  days  after  receipt  of 
the  amendments  to  the  judge  for  settlement, 
or  to  deliver  them  to  the  clerk  of  the  court 
for  the  judge;  and  where  neither  of  these 
courses  were  pursued,  and  a  hearing  for  set- 
tlement of  the  statement  was  postponed 
from  time  to  time,  and  the  statement  was 
lost  for  want  of  proper  care  in  its  safe- 
keeping, the  moving  party  is  not  blameless 
for  its  loss;  and  where  no  explanation  was 
given  of  his  delay  to  obtain  settlement  of  a 
substituted  statement,  it  is  not  an  abuse  of 
discretion  in  the  judge  to  dismiss  the  pro- 
ceedings for  a  new  trial  on  the  ground  that 
they  had  not  been  prosecuted  with  reason- 
able diligence.  (Moore  v.  Kendall,  121  Cal. 
145.) 

53.  If  a  settled  statement  on  motion  for  a 
new  trial  shows  that  the  settlement  thereof 
and  the  hearing  of  the  motion  were  objected 
to  on  the  ground  that  the  proposed  state- 
ment was  not  served  within  the  time  al- 
lowed by  law,  and  that  it  was  not  served 
within  ten  days  after  service  of  the  notice, 
it  devolved  upon  the  moving  party  to  incor- 
porate into  the  statement  any  matter  excus- 
ing the  delay;  and  if  it  does  not  appear 
therefrom  that  any  extension  of  time  was 


granted  by  stipulation  or  order,  or  that 
there  was  any  excuse  for  the  delay,  the  set- 
tled statement  cannot  be  considered  upon 
appeal;  and  it  must  be  presumed  that  the 
findings  were  supported  by  the  evidence, 
and  that  the  rulings  on  the  trial  were  cor- 
rect   (Wheeler  v.  Karnes,  125  Cal.  51.) 

b.  Necessity  of;    Specifications;    Form   and 
Sufficiency  of;  Skeleton  Statement 

Statement  must  be  prepared  where  mo- 
tion is  made  on  minutes  of  court  See  post, 
73. 

Specification  of  insufficiency  Is  sufficient 
to  support  order  granting  new  trial,  when. 
See  Appeals,  380. 

54.  A  motion  for  a  new  trial  made  solely 
on  the  ground  of  misconduct  of  the  jury, 
must  be  made  upon  affidavits;  and,  in  such 
case,  a  statement  is  unauthorised,  and  must 
be  disregarded.  (Saltsman  v.  Sunset  Teleph. 
etc.  Co.,  125  Cal.  501.) 

Errors  not  specified  as  grounds  of  motion 
not  considered.    See  ante,  III,  3. 

55.  When  the  statement  on  motion  for  new 
trial  contains  no  specification  of  errors,  or 
of  the  particular  grounds  or  reasons  on 
which  the  moving  party  relies,  the  motion 
cannot  be  considered  upon  appeal  (Leonard 
v.  Shaw,  114  Cal.  60.) 

56.  Specifications  in  a  statement  on  mo- 
tion for  new  trial  are  not  sufficient  to  entitle 
the  evidence  to  be  reviewed,  where  they 
merely  state  generally  what  the  evidence 
shows,  and  do  not  purport  to  state  the  par- 
ticulars wherein  the  evidence  is  insufficient 
to  justify  the  finding  or  verdict  (Haight  v. 
Tryon,  112  Cal.  4.) 

57.  A  statement  on  motion  for  a  new  trial 
which  contains  no  specifications  of  the  in- 
sufficiency of  the  evidence  to  justify  the 
findings  or  of  errors  of  law  occurring  at  the 
trial  and  excepted  to  by  defendants,  must  be 
disregarded  on  the  hearing  of  the  motion. 
(Thompson  v.  Los  Angeles,  125  Cal.  270.) 

58.  Specifications  in  a  statement  on  mo- 
tion for  new  trial  of  the  insufficiency  of  the 
evidence  to  justify  the  findings,  must  state 
the  particulars  in  which  the  evidence  is 
claimed  to  be  insufficient,  and  a  mere  gen- 
eral statement  that  the  evidence  is  insuffi- 
cient to  justify  a  finding  should  be  disre- 
garded.   (Kyle  v.  Craig,  125  Cal.  107.) 

59.  The  specification  should  be  merely  of 
the  particular  probative  facts  or  particular 
findings  which  it  is  claimed  that  the  evi- 
dence was  insufficient  to  prove,  such  as 
would  constitute  the  points  of  a  brief  upon 
the  evidence  to  show  grounds  of  reversal, 
but  the  specifications  should  not  state  "what 
the  evidence  shows."  as  matter  of  argument 
to  the  contrary  of  the  specifications  of  insuf- 
ficiency of  the  evidence.  Such  matter  of 
argument  should  not  be  made  or  considered 
Until  the  hearing  of  the  motion.  (De  Molera 
v.  Martin,  120  Cal.  544.) 

60.  A  specification  of  errors  in  a  statement 
on  motion  for  a  new  trial  that  they  are 
"pointed  out  and  designated  in  the  forego- 
ing transcript  by  exceptions  Nos.  1,  2,  3,  etc.. 
to  25,  and  the  court  erred  In  each  of  its  said 
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rulings/'  is  not  such  a  specification  of  par- 
ticular errors  as  the  statute  requires,  and  Is 
especially  defective  where  it  appears  that 
the  exceptions  are  not  numbered  in  the 
transcript.    (Hall  v.  Susskind,  120  Cal.  569.) 

61.  In  a  statement  on  motion  for  a  new 
trial,  the  specifications  of  the  particulars  in 
which  the  evidence  Is  insufficient  to  justify 
the  decision  must  not  be  a  mere  repetition  of 
the  ground  of  insufficiency  of  the  evidence 
upon  which  the  notice  of  the  motion  is 
based,  nor  a  mere  statement  of  the  insuffi- 
ciency of  the  evidence  to  sustain  a  general 
finding  in  favor  of  a  right  of  recovery;  but 
the  specification  of  particulars  must  be  of 
such  probative  facts,  or  particular  facts 
necessarily  Involved  in  the  findings,  as  it  is 
claimed  are  not  sustained  by  the  evidence, 
so  as  to  direct  the  attention  of  the  court  and 
counsel  to  the  particulars  relied  upon,  to 
the  end  that  the  evidence  bearing  upon  the 
specifications  of  such  particulars  may  be  in- 
serted in  the  statement  and  considered  by 
the  court  (De  Molera  v.  Martin,  120  Cal. 
544.) 

62.  In  an  action  of  ejectment,  a  specifica- 
tion of  insufficiency  of  the  evidence  to  jus- 
tify the  decision  that  the  plaintiff  was  the 
owner  and  entitled  to  possession  of  the 
premises,  and  that  the  defendant,  without 
right  or  title,  ejected  the  plaintiff  therefrom 
and  unlawfully  withholds  the  possession 
thereof  from  the  plaintiff,  is  substantially  a 
repetition  of  the  general  ground  of  insuffi- 
ciency of  the  evidence  to  Justify  the  decision 
designated  in  the  notice  of  Intention  to  move 
for  a  new  trial,  and  Is  insufficient.  The 
specifications  in  such  case  should  relate  to 
the  probative  facts  Involved  in  the  question 
of  title.    (De  Molera  v.  Martin,  120  Cal.  544.) 

63.  In  an  action  for  a  balance  due  upon  a 
mutual  and  open  account,  where  the  verdict 
and  judgment  for  the  plaintiffs  were  for  a 
less  amount  than  the  sum  claimed  in  the 
complaint,  a  mere  general  specification  in 
the  statement  on  motion  of  the  plaintiffs  for 
a  new  trial,  that  "the  evidence  was  insuffi- 
cient for  the  jury  to  find  that  plaintiffs  were 
only  entitled  to  judgment  for  the  sum" 
specified  in  the  verdict,  without  setting  forth 
what  additional  items  of  credit  were  claimed 
to  be  established  by  the  evidence,  is  merely 
equivalent  to  saying  that  the  verdict  should 
have  been  for  a  larger  sum,  and  Is  not  avail- 
able as  a  specification.  (Wise  v.  Wakefield, 
118  Cal.  107.) 

64.  Where  the  judge  certifies  that  the  en- 
grossed statement  on  motion  for  a  new  trial 
is  a  mere  skeleton,  and  does  not  contain  all 
the  evidence  offered  at  the  trial  tending  to 
prove  the  allegations  of  the  answer,  and 
where  it  appears  that  it  does,  not  adequately 
present  the  evidence  in  respect  to  which 
errors  are  claimed,  the  statement  may  be 
disregarded.  (Brind  v.  Gregory,  122  Cal. 
480.) 

65.  A  proposed  statement,  on  motion  for 
new  trial,  should  be  a  fair  one,  but  nothing 
should  be  inserted  therein  in  extenso  but 
that  which  is  pertinent  to  the  questions  made 
by  the  moving  party,  and  necessary  for  their 
proper  consideration,  and  a  proposed  state* 


raent  should  not  be  rejected  because  it  con- 
tains reference  to  documentary  evidence* 
with  the  remark  "  [here  insert],"  notifying 
the  opposite  party  that  it  is  to  become  part 
of  the  statement;  and  though  such  reference 
in  an  engrossed  statement  would  render  it  a 
skeleton  statement,  a  proposed  statement  is 
not  to  be  rejected,  or  settlement  thereof  re- 
fused on  that  account.  (Reclamation  Dist 
No.  535  of  Sacramento  County  v.  Hamilton, 
112  Cal.  603.) 

66.  Where  the  statement  does  not  contain 
proper  specifications  of  particulars  in  which 
the  evidence  is  claimed  to  be  insufficient  to 
justify  the  decision,  the  opposite  party  has 
the  right  to  assume  that  the  court  will  fol- 
low the  statute,  and  disregard  the  state- 
ment.   (De  Molera  v.  Martin,  120  Cal.  544.) 


c.  Settlement  of. 

67.  When  the  court  finds  that  the  state- 
ment prepared  by  defendant's  counsel  repre- 
sents as  correctly  as  possible  the  proceed- 
ings had  on  trial  of  the  case,  Its  proper 
course  Is  to  settle  the  same  accordingly, 
without  compelling  the  transcription  of  the 
evidence  by  the  phonographic  reporter,  and 
upon  such  settled  statement  to  hear  and 
pass  upon  the  motion.  (Storke  v.  Storke, 
116  Cal.  47.) 

68.  When  the  proposed  statement  on  mo- 
tion for  a  new  trial  and  the  amendments 
thereto  were  properly  noticed  for  settlement, 
but  were  not  presented  to  the  judge  for  set- 
tlement, nor  left  with  the  clerk  for  the 
judge,  within  the  time  prescribed  by  the 
code,  and  the  judge  for  that  reason  had  re- 
fused to  settle  the  statement,  the  court  has 
power,  and  has  an  enlarged  discretion  to  re- 
lieve the  moving  party  from  such  order,  on 
the  ground  of  inadvertence,  surprise,  or  ex- 
cusable neglect,  and  to  settle  the  statement 
The  court  should  resolve  any  doubt  in  favor* 
of  the  application,  so  that  the  full  merits  of 
the  litigation  may  be  presented;  and  its 
order  granting  the  relief  will  not  be  dis- 
turbed on  appeal,  unless  it  clearly  appears 
that  the  court  or  judge  was  guilty  of  a 
gross  abuse  of  discretion.  (Banta  v.  Siller, 
121  Cal.  414.) 

5.  Affidavits. 

Affidavits  subsequently  to  denial  of  mo- 
tion for  new  trial  no  part  of  record  on  ap- 
peal.   See  Appeals,  115. 

Affidavits  on  motion  for  new  trial  because 
of  newly  discovered  evidence.  See  ante, 
III,  7. 

Affidavit  of  attorney  of  want  of  notice  of 
setting  cause  for  trial,  when  insufficient. 
See  ante,  III,  5. 

Affidavits  are  not  required  on  motion  for 
new  trial  on  ground  of  excessive  damages. 
See  ante,  13. 

Counter  affidavits.    See  ante,  37. 

Counter  and  conflicting  affidavits  on  mo- 
tion for  newly  discovered  evidence,  discre- 
tion and  power  of  courts.    See  ante,  22. 

Counter  affidavits  as  to  effect  of  miscon- 
duct of  jury.    See  ante,  4. 
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Conflicting  affidavits  not  reviewed.  See 
ante,  34. 

Affidavit  of  surprise,  what  insufficient. 
See  ante,  18. 

Motion  for  new  trial  because  of  miscon- 
duct of  jury  Is  to  be  made  on  affidavits 
solely.    See  ante,  54. 

60.  An  order  striking  out  an  affidavit  on 
motion  for  new  trial  is  harmless  where 
the  matters  contained  in  it  were  mainly  re- 
citals of  what  appeared  in  the  record,  and 
it  was  not  in  support  of  the  ground  of  newly 
discovered  evidence,  and  was  more  in  the 
nature  of  an  argument  on  the  motion  than 
the  presentation  of  any  new  fact  of  which 
the  court  could  take  notice.  (Woodward  v. 
Brown.  119  Cal.  283.) 

70.  There  is  no  adequate  showing  of  nec- 
essity for  further  time  for  the  defendant  to 
prepare  affidavits  on  motion  for  new  trial 
to  establish  misconduct  of  the  jury  and 
newly  discovered  evidence,  where  the  show- 
ing does  not  indicate  what  the  misconduct 
of  the  jury  consisted  in.  or  the  name  of  any 
juror  guilty  of  misconduct,  nor  state  the 
nature  of  the  newly  discovered  evidence 
desired,  nor  that  there  was  any  reasonable 
expectation  that  it  could  be  obtained,  nor 
why  it  could  not  have  been  produced  at  the 
trial.    (People  v.  Winthrop,  118  Cal.  85.) 

71.  The  deposition  of  the  deputy  sheriff 
in  charge  of  the  jury,  who  refused  to  give  a 
voluntary  affidavit,  must  be  regarded  as  an 
affidavit  for  the  purposes  of  the  motion. 
(Saltzman  v.  Sunset  T.  &  T.  Co.,  125  Cal. 
501.) 

6.  What  May  be  Reviewed  on  Motion. 

72.  Upon  a  motion  for  a  new  trial  any 
errors  occurring  upon  the  trial  of  the  plea  of 
"once  in  jeopardy"  may  be  assigned  and  re- 
viewed, as  well  as  those  occurring  upon  the 
trial  and  determination  of  the  plea  of  "not 
guilty."    (People  v.  Smith,  121  Cal.  355.) 


V.  Order  on  Motion;  Conditional  Order; 
Where  Motion  Irregularly  Made;  Motion 
Presumed  Pending,  When. 

Striking  out  affidavit  on  motion.  See  ante, 
IV,  5. 

Court  is  not  required  to  state  the  grounds 
of  its  action  on  motion  for.  See  Appeals, 
303. 

Appealability  of  orders  relating  to.  See 
Appeals,  II,  6. 

Affirmance  of  order  granting.  See  Ap- 
peals, XII,  7. 

Orders  on  motions  for,  how  presented  for 
review.    See  Appeals,  VII,  3. 

Orders  on  motion  for,  review  on  appeal 
See  Appeals,  XI,  10,  e. 

Appeal  from  order  on  motion  for,  what 
considered.    See  Appeals,  XI,  4. 

Presumption  on  granting  of  new  trial. 
See  Appeals,  XI,  14,  h. 

Presumption  of  regularity  of  proceedings. 
See  Appeals,  XI,  14,  h. 

Changing  order  granting  new  trial  pend- 
ing appeal.    See  Appeals,  VIII,  5. 


73.  The  dismissal  of  a  motion  for  a  new 
trial  is,  in  legal  effect,  a  denial  of  the  mo- 
tion, and  when  the  motion  was  made  upon 
the  minutes  of  the  court,  a  statement  most 
be  prepared  by  the  moving  party,  in  order 
that  the  motion  may  be  considered  upon  its 
merits  upon  appeal  from  the  order,  upon 
other  grounds  than  those  specified  in  the 
order  dismissing  the  motion.  (Davis  &  Son 
v.  Hurgren,  125  Cal.  48.) 

74.  Where  a  motion  for  new  trial  is  made 
upon  several  grounds,  including  that  of  in- 
sufficiency of  the  evidence  to  sustain  the 
findings,  and  the  order  granting  the  motion 
is  general  in  its  terms,  and  the  record  does 
not  disclose  upon  what  ground  it  was 
granted,  the  order  will  not  be  reversed, 
where  the  evidence  is  substantially  conflict- 
ing upon  material  issues.  (Tibbetts  Bros.  & 
Cross  v.  Bower,  121  Cal.  7.) 

75.  An  order  granting  a  new  trial  upon 
any  ground  may  be  sustained  by  the  re- 
spondent upon  any  point  involved  In  the  mo- 
tion.   (Sherwood  v.  Kyle,  125  Cal.  652.) 

76.  Where  the  order  granting  a  motion  for 
a  new  trial  Is  sustained  by  the  grounds 
stated  in  the  motion,  and  purports  to  be 
granted  on  those  grounds,  the  fact  that  the 
court  further  professes  to  grant  It  upon  its 
own  motion  does  not  vitiate  the  order,  and 
the  question  does  not  arise  whether  the 
court  has  power  to  order  a  new  trial  of  its 
own  motion,  the  cause  having  been  heard 
by  the  court  without  a  Jury.  (Boehmer  v. 
Big  Rock  Irr.  Dist,  117  Cal.  19.) 

77.  An  order  granting  a  new  trial,  after 
the  rendition  of  a  judgment  foreclosing  a 
lien  in  favor  of  a  contractor,  which  is  ex- 
pressly limited  to  the  ground  of  the  insuffi- 
ciency of  the  notice  of  lien,  will  be  reversed 
upon  appeal,  where  it  appears  from  the  rec- 
ord that  the  notice  was  sufficient;  and  such 
limitation  in  the  order  precludes  the  conten- 
tion upon  appeal  that  the  order  may  have 
been  granted  for  insufficiency  of  the  evi- 
dence to  support  the  findings.  (McGinty  v. 
Morgan,  122  Cal.  103.) 

78.  In  an  action  brought  by  the  holder  of 
a  hypothecated  note  and  mortgage  which 
had  been  transferred  to  plaintiff  as  security 
for  money  borrowed  by  one  claiming  to  act 
as  attorney  in  fact  for  the  mortgagee,  to 
determine  an  adverse  claim  made  thereto  by 
the  mortgagee,  where  the  court  found  that 
the  power  of  attorney  had  not  been  exe- 
cuted by  the  mortgagee,  and  that  there  was 
no  authority  for  the  hypothecation,  and 
rendered  judgment  for  the  defendant,  and 
plaintiff  moved  for  a  new  trial  on  the  al- 
leged ground  of  Insufficiency  of  the  evi- 
dence to  sustain  the  findings,  and  the  court 
denied  the  motion  solely  upon  the  ground 
that  the  power  of  attorney,  assuming  it  to 
be  genuine,  conferred  no  power  to  assign  the 
note  and  mortgage  as  security  for  the  in- 
dividual debt  of  the  attorney  In  fact,  and 
stated  that  "otherwise,  a  new  trial  would 
have  been  granted,"  held,  that  the  recitals 
in  the  order  did  not  operate  to  change  the 
findings  as  theretofore  existing,  and  that 
they  remained  as  originally  made,  and  could 
only  be  set  aside  by  the  granting  of  a  new 
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trial.    (Hawxhurst  v.  Rathgeb,  Sr.,  119  Cal. 
531.) 

79.  A  condition  that  plaintiffs  pay  a  cer- 
tain amount  as  costs,  attached  to  an  order 
granting  a  new  trial,  cannot  be  complained 
of  by  the  defendant,  nor  does  it  indicate  that 
the  act  of  the  court  in  granting  the  new 
trial  was  erroneous.  (Anglo-Nevada  Assur. 
Corp.  v.  Ross,  123  Cal.  520.) 

Conditional  order  granting  new  trial  where 
damages  excessive.    See  ante,  12. 

Excessive  damages  in  slander,  conditional 
order  granting  new  trial.    See  ante,  10. 

80.  The  trial  court  may  set  aside  a  ver- 
dict, if  in  its  opinion  it  is  not  sustained  by 
the  evidence,  or  may  direct  a  new  trial  un- 
less the  plaintiff  will  remit  a  portion  of  the 
verdict,  if  in  its  opinion  the  verdict  is  for 
more  than  the  evidence  will  justify.  (Btchas 
v.  Orena,  121  Cal.  270.) 

81.  An  irregular  motion  for  a  new  trial 
made  without  notice,  and  without  statutory 
authority  therefor,  and  which  was  at  best 
the  calling  of  the  court's  attention  to  what 
it  might  do  of  its  own  motion  in  setting 
aside  the  verdict  under  section  662  of  the 
Code  of  Civil  Procedure,  is  merely  nugatory, 
and  Is  not  res  adjudlcata  to  prevent  the 
hearing  of  a  regular  motion  for  new  trial 
made  upon  the  statutory  grounds  therefor. 
(Anglo-Nevada  Assur.  Corp.  v.  Ross,  123  CaL 
520.) 

82.  In  an  action  to  vacate  a  decree  of  fore- 
closure, and  a  deed  executed  thereunder,  and 
to  be  allowed  to  redeem,  where  the  com- 
plaint shows  that  a  motion  for  a  new  trial 
was  made  in  the  original  action,  In  the  ab- 
sence of  any  averment  to  the  contrary,  it 
will  be  presumed  that  the  motion  is  still 
pending  and  undetermined.  (Johnson  v. 
Reed,  125  Cal.  74.) 

NEW  UNDERTAKING. 
See  Appeals,  V,  2,  b. 

NOMINATION. 

Administrator,  nomination  of.    See  Execu- 
tors and  Administrators,  I. 
Certificates  of.    See  Elections,  IL 

NONJOINDER. 
Of  parties.    See  Parties,  III. 

NON-NAVIGABLE  WATERS. 
Fish  in.    See  Watercourses. 

NON-NEGOTIABLE  NOTE. 

Stipulation  for  attorney's  fee  in  note  ren- 
ders it  non-negotiable.    See  Mortgages,  141. 

NONSUIT. 

Negligence,  nonsuit  in  action  for.  See 
Negligence,  HI,  6;  Railroads,  83. 

As  to  one  plaintiff,  where  several  actions 
-consolidated.    See  Mechanics'  Liens,  70. 


One  is  not  precluded  from  moving  for,  by 
failure  to  object  to  evidence.  See  Variance, 
5. 

Attachment,  judgment  of  nonsuit  dissolves. 
See  Attachments,  28. 

Erroneous  refusal  of  nonsuit  not  cured  by 
verdict  for  plaintiff.    See  Negligence,  45. 

Findings  filed  when  nonsuit  granted  can- 
not be  considered  on  appeal.    See  Appeals, 

Variance,  question  of,  cannot  be  consid- 
ered on  motion  for  nonsuit.    See  Variance.  1. 

Supreme  court  presumes  it  was  properly 
granted  in  absence  of  exception,  when.  See 
Appeals,  374. 

1.  The  rules  as  to  nonsuit  are  the  same, 
and  shall  have  the  same  application,  when 
the  trial  is  by  the  court  as  when  it  is  by  a 
jury.  (Goldstone  v.  Merchants'  Ice  etc. 
Storage  Co.,  123  Cal.  625.) 

2.  A  motion  for  nonsuit  should  be  denied 
when  the  plaintiff  has  made  out  a  prima 
facie  case,  and  there  is  no  material  variance 
between  the  averments  and  the  proof. 
(Chapman  v.  Neary,  115  Cal.  79.) 

3.  The  judge  presiding  at  a  trial  by  jury 
should  grant  a  nonsuit  where  a  verdict  in 
favor  of  plaintiff  should  be  set  aside  for 
want  6f  evidence  to  support  it,  and,  in  the 
absence  of  a  jury,  where  the  evidence  is  in- 
sufficient to  support  a  judgment  for  the 
plaintiff,  and  where  a  nonsuit  is  granted, 
it  is  to  be  presumed  that  the  judge  acted 
on  this  principle,  and  his  action  will  not  be 
disturbed  on  appeal  where  there  Is  no  reason 
for  holding  that  he  abused  his  discretion  in 
concluding  that  the  evidence  was  Insuffi- 
cient.   (Downing  v.  Murray,  113  Cal.  455.) 

4.  A  nonsuit  should  be  denied  where  the 
evidence  and  the  presumptions  reasonably 
arising  therefrom  are  legally  sufficient  to 
prove  the  material,  allegations  of  the  com- 
plaint. It  is  error  for  the  court  to  grant  a 
nonsuit  where,  if  the  case  had  gone  to  a 
jury,  on  the  plaintiff's  evidence,  and  a  ver- 
dict had  been  rendered  for  plaintiff,  the  evi- 
dence would  be  sufficient  to  support  a  judg- 
ment upon  the  verdict.  (Goldstone  v.  Mer- 
chants' Ice  etc.  Storage  Co.,  123  Cal.  625.) 

5.  A  motion  for  a  nonsuit  admits  the  truth 
of  the  plaintiff's  evidence,  and  of  every  in- 
ference of  fact  that  can  be  legitimately 
drawn  therefrom.  (Goldstone  v.  Merchants' 
Ice  etc.  Storage  Co.,  123  Cal.  625.) 

6.  Upon  motion  for  a  nonsuit  the  evidence- 
should  be  Interpreted  most  strongly  against 
the  defendant.  (Goldstone  v.  Merchants' 
Ice  etc.  Storage  Co.,  123  Cal.  625.) 

7.  Even  if  a  motion  for  nonsuit  should 
have  been  granted  at  the  conclusion  of  the 
plaintiff's  evidence,  the  refusal  to  grant  it 
is  harmless  error,  where  the  defendant'*  evi- 
dence supplies  the  requisite  proof.  (Russell 
v.  Pacific  Can  Co.,  116  Cal.  527.) 

C.  Where  a  nonsuit  is  granted,  there  is  no 
occasion  for  any  findings  upon  the  issues  pre- 
sented by  the  pleadings.  (Kennedy  etc.  L. 
Co.  v.  Dusenbery,  116  CaL  124.) 

NONUSER. 

Loss  of  rights  by.  See  Watercourses,  VI, 
4,  b. 

By  street  railroad.    See  Railroads,  VIII,  1 
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NOTARIES-NOTICE. 


NOTABLES. 

Acknowledgments.  See  Acknowledge 
ments. 

Depositions.    See  Depositions. 

Disqualification  of.  See  Acknowledg- 
ments, 2  et  seq. 

Oral  evidence  of  notary  as  to  acknowledg- 
ment is  not  admissible.    See  Evidence,  2. 

When  a  notary  public  falsely  certifies  that 
the  mortgagor  duly  acknowledged  the  exe- 
cution of  a  mortgage,  which  in  fact  is  a  for- 
gery, the  measure  of  damages  in  an  action 
on  the  official  bond  of  the  notary,  brought 
by  one  who  has  parted  with  value  on  the 
faith  of  the  certificate,  is  the  amount  which 
would  be  the  value  of  the  mortgage  if  genu- 
ine, which  value  is  the  amount  collectible 
thereon;  and  if  the  mortgagor  is  solvent,  the 
measure  of  damages  is  the  face  value  of  the 
mortgage  debt,  without  regard  to  the  value 
of  the  mortgaged  property,  it  being  imma- 
terial whether  the  amount  of  the  mortgage 
debt  be  collected  from  the  mortgaged  prop- 
erty or  by  the  enforcement  of  a  deficiency 
judgment  against  the  mortgagor.  (Heidt  v. 
Minor,  113  Gal.  385.) 

NOTES. 

See  Bills  and  Notes. 

Of  reporters.    See  Shorthand  Reporters. 

NOTICE. 

1.  The  law  imputes  knowledge  of  facts  to 
one  who  has  sufficient  means  of  knowledge 
to  put  him  upon  inquiry;  and  an  assessment 
of  taxes  is  notice  to  the  owner  of  the  de- 
scription of  property  therein  contained. 
(San  Diego  Land  etc.  Co.  v.  La  Presa  School 
DIst,  122  Cal.  98.) 

2.  The  means  of  knowledge  are  equivalent 
to  knowledge,  and  if  It  appear  that  plaintiff 
has  notice  or  information  of  circumstances 
putting  him  upon  an  inquiry,  which,  if  fol- 
lowed, would  lead  to  knowledge  of  the  facts, 
or,  if  they  are  presumptively  within  his 
knowledge,  he  will  be  deemed  to  have  had 
actual  knowledge  of  the  facts.  (Lady  Wash- 
ington Cons.  Co.  v.  Wood,  113  Cal.  482.) 

3.  The  circumstances  must  be  such  that 
inquiry  becomes  a  duty,  and  the  failure  to 
make  it  a  negligent  omission  of  duty,  in 
order  that  means  of  knowledge  shall  charge 
the  plaintiff  with  notice,  under  section  19  of 
the  Civil  Code.  •  If  there  was  no  duty  of  the 
plaintiff  to  make  inquiry  under  the  circum- 
stances shown,  and  nothing  had  occurred  to 
excite  his  suspicion,  or  to  put  him  upon  in- 
quiry, he  was  not  chargeable  with  notice  of 
the  alleged  mistake  in  the  mortgage,  until 
his  discovery  thereof.  (Tarke  v.  Bingham, 
123  Cal.  163.) 

4.  In  an  action  by  the  indorsee  of  a  note 
executed  by  the  defendant  to  a  water  com- 
pany, the  means  of  knowledge  of  the  defend- 
ant that  the  irrigation  company  was  in  the 
business  of  selling  and  furnishing  water  for 
irrigation  and  had  a  plant  and  water  supply, 
would  charge  defendant  with  knowledge 
thereof,  but  the  defendant  had  the  right  to 
rely  upon  the  representations  of  the  Irriga- 


tion company  as  to  the  extent  of  its  water 
supply,  and  as  to  previous  contracts  which 
must  first  be  fulfilled,  and  as  to  Its  ability 
to  fulfill  its  contract  with  the  defendant. 
(Russ  Lumber  etc.  Co.  v.  Muscupiabe  Land 
etc.  Co.,  120  CaL  521.) 

5.  Where  a  party  has  an  equity,  and  also 
actual  possession  of  the  property,  a  pur- 
chaser of  the  legal  title  from  the  grantor  out 
of  possession  is  bound  to  take  notice  of  the 
equity;  and  the  result  should  be  the  same, 
whether  the  possession  Is  deemed  to  Impart 
notice  per  se,  or  is  treated  as  evidence  of 
notice.    (Stoneslfer  v.  Kllburn,  122  Cal.  659.) 

6.  In  an  action  by  a  vendor  of  land  to  en- 
force a  trust  against  a  bank  as  assignee  of 
a  note  and  mortgage  taken  by  the  agent  of 
plaintiff  from  the  purchaser  for  unpaid  pur- 
chase money,  in  his  own  name,  without  au- 
thority from  the  vendor,  and  assigned  by  the 
agent  to  the  bank  as  security  for  a  loan,  and 
to  enforce  a  vendor's  Hen  upon  the  land  cov- 
ered by  the  mortgage,  where  it  appears  that 
the  deed  from  plaintiff  was  of  record,  and 
there  is  evidence  tending  to  show  that  the 
bank  was  put  upon  inquiry  as  to  the  equities 
of  the  vendor,  and  failed  to  probe  the  facts, 
a  finding  that  it  took  the  note  and  mortgage 
with  notice  of  those  equities  will  not  be 
disturbed.  (Baymond  v.  Glover,  122  Cal. 
471.) 

Accounting,  notice  of.  See  Executors  and 
Administrators,  VIII,  2. 

Actual,  of  pendency  of  suit,  attorney  pur- 
chasing has.    See  Mortgages,  123. 

Adverse  parties,  who  to  be  served  with 
notice.  See  Appeals,  V,  1,  b;  New  Trial,  44- 
46. 

Affidavit  of  posting  made  on  day  of  post- 
ing.   See  Executors  and  Administrators,  65. 

Amendment  of  affidavit  without.  See 
Summons,  10. 

Amendment  of  judgment,  necessity  of  no- 
tice.   See  Judgments,  20. 

Annuity,  agreement  for,  gives  notice  when. 
See  Husband  and  Wife,  29,  90. 

Appeal,  notice  of.    See  Appeals,  V. 

Appropriation  of  water,  notice  of.  See 
Watercourses,  VI,  4,  a. 

Attorney,  notice  by.    See  Appeals,  V,  1,  a. 

Attorney,  notice  cannot  be  served  on  after 
death  of  client    See  Attorney  and  Client,  7. 

Attorney  of  record,  notice  must  be  signed 
by.    See  New  Trial,  47. 

Attorney  cannot  waive  notice  to  minor 
heirs.    See  Estates  of  Deceased  Persons,  21. 

Appearance  is  a  waiver  of  objection  to 
sufficiency  of.  See  Estates  of  Deceased  Per- 
sons, 124. 

Appearance  of  attorney  as  proof  of  notice. 
See  Estates  of  Deceased  Persons,  22. 

Assignment  of  mortgage,  registry  of,  pur- 
chaser must  take  notice  of.  See  Mortgages, 
71. 

Assignment  of  accounts,  notice  of.  See 
Assignment  of  Contracts,  2. 

Bona  fide  purchasers.  See  Bona  Fide  Pur- 
chasers. 

Claim,  notice  of,  what  sufficient  See  Ex- 
ecutions, 6. 

Claim  for  wages,  notice  of  must  be  served 
on  attachment  or  execution  debtor.  See 
Master  and  Servant,  60,  61. 
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Clerk  of  attorney  has  no  authority  to 
waive  written  notice.    See  Appeals,  141. 

Constructive  notice  by  record  does  not  ap- 
ply to  void  decree.    See  Homesteads,  28. 

Constructive,  assignee  of  mortgagee  with 
notice  is  chargeable  with,  when.  See  Mort- 
gages, 20. 

Constructive  notice  to  prior  mortgagee, 
record  of  conveyances  is  not.  See  Mort- 
gages, 68. 

Constructive  notice  of  dissolution  of  part- 
nership, record  of  deed  is  not.  See  Mines 
and  Mining,  21. 

Constructive  notice,  void  judgment  is  not. 
See  Public  Lands,  10. 

Constructive,  what  is  not  a  sufficient  pass- 
ing on  the  question.    See  Mortgages,  18. 

Correction  of  mistake  in  transcript,  notice 
of.    See  Appeals,  151. 

Creditors,  notice  to.  See  Estates  of  De- 
ceased Persons,  V,  1. 

Decision  or  findings,  notice  of.  See  New 
Trial,  IV,  2. 

Default,  motion  to  set  aside,  notice  of.  See 
Default,  III,  2. 

Elections,  notice  of  holding.  See  Elec- 
tions, III. 

Election  of  school  trustees,  validity  of 
notice.     See  Schools,  14. 

Execution  sale,  notice  of.  See  Executions, 
III,  1. 

Ex  parte  modification  of  conditional  order, 
effect  of.  See  Bankruptcy  and  Insolvency, 
54,  55. 

Facts  putting  on  inquiry.  See  Mortgages, 
18;  Warehousemen,  2. 

Failure  to  publish  full  time  required  is 
fatal.    See  Estates  of  Deceased  Persons,  85. 

Findings,  amendment  of,  necessity  of  no- 
tice.   See  Findings,  23. 

Findings,  one  cannot  claim  he  had  no  no- 
tice of,  when.    See  Findings,  18. 

Findings,  notice  of.    See  Findings,  III. 

Forfeiture,  notice  of.  See  Insurance,  I,  4, 
c. 

Forfeiture,  notice  of  is  unnecessary,  when. 
See  Benevolent  Societies,  8. 

Guaranty,  notice  of  acceptance  of.  See 
Guaranty,  I. 

Irrigation  district,  formation  of,  notice  of. 
See  Irrigation  Districts,  II. 

Judicial.    Bee  Judicial  Notice. 

Knowledge  of  superintendent  is  knowl- 
edge of  employer.  See  Master  and  Servant, 
22. 

Knowledge,  putting  on  Inquiry.  See  Ben- 
evolent Societies,  17. 

Knowledge  sufficient  to  put  on  inquiry. 
See  Mechanics'  Liens,  24. 

Knowledge  of  cashier  of  prior  mortgage 
as  notice  to  bank.  See  Banks  and  Banking, 
10,  11. 

Knowledge,  what  not  sufficient  to  charge 
one  with.    See  Streets,  13. 

Knowledge  by  servant.  See  Master  and 
Servant,  II,  2,  e. 

Knowledge  of  servant  is  knowledge  of 
master.    See  Master  and  Servant,  1,  2. 

Levy  of  assessment,  necessity  of  notice. 
See  Irrigation  Districts,  29. 

Lien,  notice  and  claim  of.  See  Mechan- 
ics' Liens,  VII. 
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Limitation  of  city's  power  to  incur.  See 
Municipal  Corporations,  V,  1. 

Limitations,  contractor  dealing  with  city 
is  chargeable  with  knowledge  of.  See  Su- 
pervisors, II,  6. 

Means  of  knowledge.  See  Fraud,  I;  Mas- 
ter and  Servaut.  24:  Sales,  27;  Statute  of 
Limitations,  40  et  seq. 

Knowledge  or  means  of  knowledge,  what 
is.    See  Common  Carriers,  3. 

Means  of  knowledge  are  equivalent  to  no- 
tice.   See  Estates  of  Deceased  Persons,  151. 

Means  of,  effect  of  where  one  had  right 
to  rely  on  representations.  See  Vendor  and 
Vendee,  3. 

Meeting,  sufficiency  of  proof  of  notice  of. 
See  Corporations,  104. 

Meetings  of  directors,  notice  of.  See  Cor- 
porations, IX. 

Master's  knowledge  of  defects  and  evi- 
dence as  to.  See  Master  and  Servant,  II,  2, 
e. 

New  trial,  intention  to  move  for,  notice  of. 
See  New  Trial,  IV,  3. 

Officers,  extent  of  authority  of,  notice  of. 
See  Offices  and  Officers,  III. 

Officers  of  corporation,-  notice  to.  See  Cor- 
porations, VIII,  2. 

Omission  to  find  upon  question  of,  when 
material.    See  Registration,  5. 

One  is  presumed  to  know  what  reasonable 
diligence  would  show.    See  Fraud,  24. 

Pendency  of  suit  is  not  notice,  when.  See 
Mortgages,  9. 

Personal  notice  is  equivalent  to  notice  by 
mail.    See  Wills,  25. 

Petition  for  distribution,  notice  of.  See 
Estates  of  Deceased  Persons,  VIII,  1. 

Pleading  shows  knowledge  of  decree, 
when.    See  Judgments,  65. 

Posting  of  notice  of  election,  what  suffi- 
cient.   See  Schools,  9. 

Posting,  sufficiency  of.  See  Guardian  and 
Ward,  2  et  seq. 

Presumption  of.     See  Corporations.  103. 

Presumption  as  to  time  notice  remained 
posted.  See  Executors  and  Administrators, 
65. 

Presumption  of  sufficiency  of.  See  Guar- 
dian and  Ward,  4. 

Presumption  of  proof  of  service.  See 
Wills,  28. 

Publication,  proof  of,  sufficiency  of.  See 
Wills,  29,  30. 

Publication  of,  what  sufficient  See  Mu- 
nicipal Corporations,  64. 

Recital  of  due  notice  in  decree  is  sufficient 
as  against  collateral  attack.  See  Executors 
and  Administrators,  66. 

Record  of,  attorney  cannot  impeach,  when. 
See  Certiorari,  9. 

Record  of  release  as  notice.  See  Mort- 
gages, 69. 

Record  as  notice.    See  Mortgages,  39,  40. 

Redeem,  notice,  sufficiency  of.  See  Taxa- 
tion, 50. 

Registration  of  void  Instrument  is  not. 
See  Acknowledgments,  5. 

Receivers,  appointment  of.  See  Receivers, 
I. 

Reclamation  district,  formation  of,  notice 
of.  See  Swamp  and  Overflowed  Lands,  II, 
2. 
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NOVATION— NU3CC  PRO  TUNC. 


Sale  by  constable  of  animals  taken  dam- 
age feasant  without  notice  is  void.  See  Ani- 
mals, 6. 

Sale,  notice  of.  See  Estates  of  Deceased 
Persons,  VI,  2,  a. 

Sale  to  foreclose  lien  of  warehouseman, 
notice  of.    See  Warehousemen,  6-8. 

Service  of  notice  on  child  en  ventre  sa 
mere  is  not  necessary.    See  Wills,  26. 

Service  of  on  death  of  party.  See  Ap- 
peals, V,  1,  c. 

Serving  and  filing  of.  See  Appeals,  V,  1,  a. 

Settlement  of  biH  of  exceptions,  notice  of. 
See  Appeals,  VI,  4,  b. 

Statute  providing  for  publishing  of,  man- 
datory.   See  Irrigation  Districts,  2. 

Street  work,  notice  of.    See  Streets,  IX,  3. 

Trial,  setting  of  cause  for,  want  of  notice 
of.     See  New  Trial,  III,  5. 

Trial,  notice  of.  See  Pleading  and  Prac- 
tice, 54. 

Unrecorded  deed,  notice  of.  See  Registra- 
tion, 3,  4. 

Waiver  of,  what  is.    See  Pledges,  30. 

Waiver  of  notice,  construction  of.  See  In- 
surance, 20. 

Waiver  of  defective  notice  of  settlement, 
what  is.    See  Appeals,  142. 

Water  rates,  fixing,  notice  of.  See  Water 
Companies,   V,  2. 

What  does  or  does  not  put  on  inquiry.  See 
Mortgages,  18;  Warehousemen,  2. 

What  constitutes.    See  Replevin,  19. 

What  is  not.    See  Public  Lands,  28  et  seq. 

Wills,  probate  of,  notice  of.  See  Wills,  V, 
1. 

Written  notice  unnecessary  where  party 
had  tactual  notice.    See  New  Trial,  40. 

NOVATION. 

In  order  that  the  acceptance  of  a  new  note 
may  operate  to  discharge  a  former  note  by 
novation,  there  must  be  an  express  agree- 
ment that  the  new  obligation  shall  be  sub- 
stituted for  the  former.  (Savings  Bank  of 
San  Diego  Co.  v.  Central  Market  Co.,  122 
Cal.  28.) 

Corporation  succeeding  to  rights  of  part- 
nership.    See  Corporations,  120  et  seq. 

What  is  not.    See  Mines  and  Mining,  22. 


NUISANCES. 

Enjoining  fence  as  nuisance.    See  Fences. 

Cemetery  Is  not  a  nuisance  per  se.  See 
Burial,  2. 

Riparian  owner  may  enjoin  city  polluting 
stream.    See  Injunctions,  18,  19. 

Persons  obstructing  stream  independently 
cannot  be  joined  in  action  to  abate  nuisance. 
See  Watercourses,  1. 

Public,  right  of  private  individual  to 
maintain  action  for.     See  Streets,  11. 

Obstruction  in  street  is  public  nuisance. 
See  Streets,  11. 

Obstruction  on  sidewalk  is  both  public  and 
private  nuisance.    See  Streets,  15. 

Individual  may  sue  for  obstruction  on 
sidewalk.    See  Streets,  15. 

Special  damages  from,  what  not  recover- 
able.   See  Damages,  24. 


1.  The  fact  that  the  acts  complained  of 
are  made  a  misdemeanor,  and  punishable  as 
such,  does  not  make  them  less  a  nuisance, 
nor  imply  that  the  legislature  intended  to 
make  the  criminal  remedy  exclusive  of  the 
civil.  (People  v.  Truckee  Lumber  Co.,  116 
Cal.  397.) 

2.  An  obstruction  of  a  private  right  of  way 
Is  a  nuisance,  and  an  action  may  be  main- 
tained by  the  owner  of  such  right  of  way 
for  damages,  and  for  the  abatement  of  such 
nuisance,  against  any  persons  who  have  par- 
ticipated in  maintaining  the  same,  regardless 
of  any  interest  in  the  land  over  which  the 
right  of  way  is  claimed,  and  the  special  ad- 
ministrators of  a  deceased  owner  of  such 
land,  who  participate  in  maintaining  such 
nuisance,  may  be  joined  as  parties  defend- 
ant, notwithstanding  the  obstruction  was  or- 
iginally placed  there  by  the  decedent  of 
whose  estate  they  are  special  administra- 
tors.   (Hardin  v.  Sin  Claire,  115  Cal.  460.) 

3.  The  attorney  general  Is  privileged  to 
maintain  an  action  to  enjoin  a  public  nui- 
sance on  his  own  information,  without  the 
intervention  of  a  private  relator.  (People 
v.  Truckee  Lumber  Co.,  116  Cal.  397.) 

4.  Where  the  discharge  of  the  sewage  of  a 
city  from  the  sewer  system  constructed 
therein  and  from  the  vault  located  at  the 
lower  end  thereof  into  a  creek,  is  a  public 
nuisance,  it  may  be  enjoined  and  abated  In 
the  name  of  the  people  upon  relation  of  a 
party  aggrieved  thereby;  and  it  is  not 
ground  for  reversal  that  the  judgment  oper- 
ates to  deprive  the  city  of  the  use  of  any 
part  of  the  creek  for  the  deposit  of  its  sew- 
age. (People  ex  rel.  Lind  v.  San  Luis 
Obispo,  116  Cal.  617.) 

5.  A  complaint  for  special  Injury  to  plain- 
tiff's property  from  a  public  nuisance,  is 
fatally  defective,  if  it  fails  to  show  by  prop- 
er averments  that  other  and  adjacent  prop- 
erty owners  in  the  town  will  not  suffer  a 
like  injury.  If  no  other  inhabitants  of  the 
town  are  so  situated  as  to  be  injured  by  the 
alleged  nuisance,  the  complaint  must  so  aver. 
(Siskiyou  Lumber  etc.  Co.  v.  Rostel,  121  Cal. 
511.) 

6.  The  complaint  is  to  be  construed  most 
strongly  against  the  pleader;  and  the  failure 
to  aver  therein  that  there  are  other  property 
owners  will  not  preclude  the  presumption 
that  there  are  such,  when  the  premises  are 
designated  in  the  complaint  as  being  in  a 
"town,"  which  Implies  and  signifies  an  ag- 
gregation of  Inhabitants  and  a  collection  of 
occupied  dwellings  and  other  buildings. 
(Siskiyou  Lumber  etc.  Co.  v.  Rostel,  121  Cal. 
511.) 

7.  The  complaint  must  show  the  precise 
position  of  plaintiffs  property  in  relation  to 
the  alleged  nuisance,  and  that  it  is  not 
widely  separated  therefrom  by  the  interven- 
ing property  of  others.  (Siskiyou  Lumber 
etc.  Co.  v.  Rostel,  121  Cal.  511.) 

NUNC  PRO  TUNC. 

Entry  of  judgment  of  dismissal.  See  Dis- 
missal, 13. 

Amendment  of  affidavit  See  Summons, 
10. 
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OAKLAND. 

■ 

Boundary  of,  determination  of.  See  Boun- 
daries, 9. 

Attorney  general  may  sue  to  quiet  title  to 
Oakland  harbor.    See  Attorney  General,  1. 

Tide  land  and  water  front  of.  See  Swamp 
and  Overflowed  Lands,  6  et  seq. 

In  action  to  quiet  title  to  water  front,  in- 
terest of  judge  as  taxpayer  is  no  .disqualifi- 
cation.   See  Venue,  12. 

Dismissal  of  suit  involving  water  front  is 
not  a  bar.    See  Dismissal,  26. 

1.  The  amendments  to  the  charter  of  the 
city  of  Oakland  providing  that  certain  offi- 
cers shall  be  ex  officio  commissioners  of  pub- 
lic works,  and  providing  for  a  biennial  elec- 
tion of  those  officers,  effected  a  repeal  by 
implication  of  the  previous  law  fixing  the 
terms  of  such  offices  at  four  years.  (People 
ex  rel.  Miller  v.  Davie,  114  Cal.  363.) 

2.  In  passing  upon  a  general  demurrer  to 
a  complaint  by  the  state  to  quiet  its  alleged 
title  to  lands  in  the  harbor  of  the  cities  of 
Oakland  and  Alameda,  lying  between  high 
tide  and  ship  channel,  to  a  depth  of  twenty- 
fonr  feet  at  ordinary  low  tide,  in  the  bay 
of  San  Francisco  and  San  Antonio  creek, 
and  to  determine  adverse  claims  made  there- 
to by  the  city  of  Oakland  and  other  defend- 
ants, and  to  restrain  and  abate  obstructions 
therein,  it  is  proper  for  the  court  to  take 
judicial  notice  of  the  grant  by  the  state  to 
the  town  of  Oakland  of  lands  within  its  cor- 
porate limits  lying  between  high  tide  and 
ship  channel,  made  by  the  act  of  May  4, 
1852,  Incorporating  the  town,  and  also  of 
the  act  of  March  25,  1854,  incorporating  the 
city  as  successor  of  the  town,  and  of  other 
acts  amendatory  of  and  supplemental  to  the 
charter  of  Oakland;  but  inasmuch  as  the 
description  in  the  complaint  is  not  coinci- 
dent with  a  proper  construction  of  the  grant 
to  the  town,  but  appears  to  be  inclusive  of 
lands  in  navigable  waters  beyond  the  line  of 
low  tide,  and  may  Include  lands  lying  in 
the  eastern  basin  of  the  estuary,  outside  of 
the  corporate  limits  of  the  town,  and  the 
complaint  states  a  cause  of  action  in  favor 
of  the  state,  the  demurrer  thereto  is  improp- 
erly sustained.  (People  v.  Oakland  Water 
Front  Co.,  118  Cal.  234.) 

3.  The  grant  by  the  state  to  the  town  of 
Oakland  of  all  lands  upon  its  water  front, 
lying  within  the  corporate  limits,  as  fixed 
by  the  act  of  May  4,  1852,  "between  high 
tide  and  ship  channel,"  is  to  be  construed 
most  favorably  to  the  state,  and  the  boun- 
dary of  the  town  by  "the  southerly  line  of 
the  San  Antonio  creek,  or  estuary,"  is  to  be 
construed  as  being  the  southerly  line  of  low 
tide  of  that  estuary,  and  the  boundary  by 
"ship  channel"  is  to  be  construed  as  intend- 
ing the  line  of  low  tide;  and  the  boundary 
of  the  town  of  Oakland  as  defined  by  that 
act.  commencing  at  the  intersection  of  the 
northeast  line  with  the  line  of  low  tide  on 
the  northern  branch  of  the  estuary,  follows 
the  line  of  low  tide  on  said  branch  to  the 
month  of  the  eastern  basin,  crosses  said 
mouth,  and  continues  along  the  line  of  low 
tide  on  the  southern  side  of  the  estuary  to 
its  month  In  the  bay,  and  thence  follows  the 


line  of  low  tide  northerly  and  easterly  till 
it  intersects  the  northeastern  boundary;  and 
the  grant  to  Oakland  was  of  the  lands  lying 
between  high-water  mark  and  ship  channel, 
within  these  boundaries,  and  Included  noth- 
ing west  of  the  line  of  low  tide  on  the  bay 
front,  and  nothing  beyond  the  line  of  low 
tide  on  the  north  and  west  shore  of  the 
estuary,  the  estuary  being  itself  navigable, 
and  a  part  of  "ship  channel."  (Oakland  v. 
Oakland  Water  Front  Co.,  118  Cal.  160.) 

4.  The  act  of  1854  (Stats.  1854,  p.  184),  by 
which  the  town  of  Oakland  was  reincorpo- 
rated as  the  city  of  Oakland,  and  the  rights 
and  duties  of  the  town  were  devolved  upon 
the  city,  and  by  which  it  was  enacted  that 
the  boundaries  of  the  city  should  be  the 
same  as  those  of  the  town,  but  which  specifi- 
cally described  "the  eastern  and  southern 
high  tide  line"  of  the  slough  and  estuary  of 
San  Antonio,  as  one  of  the  boundaries,  with 
a  proviso  saving  the  rights  of  the  citizens 
of  Clinton  and  San  Antonio  to  construct 
wharves  at  their  respective  sites,  whatever 
effect  It  may  have  had  in  extending  the  lim- 
its of  the  city  from  and  after  its  passage, 
cannot  be  allowed  any  retroactive  effect 
upon  the  property  rights  of  the  city  or  other 
grantee,  which  must  be  determined  by  the 
proper  judicial  construction  of  the  act  of 
1852,  regardless  of  any  subsequent  change 
in  the  city  limits;  and  the  construction 
which  the  act  of  1854,  and  the  subsequent 
act  of  April  24,  1862,  defining  the  bounda- 
ries of  the  town  of  Oakland,  sought  to  place 
upon  the  act  of  1852,  being  erroneous,  must 
be  disregarded  by  the  courts  in  determining 
the  property  rights  depending  upon  that  act. 
(Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  160.) 

5.  The  compromise  effected  in  April,  1868, 
between  the  city  of  Oakland,  the  Oakland 
Water  Front  Company,  and  the  Western  Pa- 
cific Railroad  Company,  pursuant  to  author- 
ity given  by  the  act  approved  March  21, 
1868,  the  passage  of  which  was  especially 
obtained  by  the  parties,  and  by  the  terms  of 
which  the  city  council  and  mayor  of  Oak- 
land were  authorized  and  empowered  to 
compromise,  settle,  and  adjust  any  and  all 
claims,  demands,  and  controversies,  and 
causes  of  action,  in  which  the  city  was  in- 
terested, was  valid  and  effective:  and  after 
the  date  of  said  compromise,  the  city  of  Oak- 
land had  no  ownership,  as  trustee  or  other- 
wise, of  any  portion  of  her  water  front,  ex- 
cept those  portions  secured  to  her  by  the 
compromise,  and  such  streets,  thorough- 
fares, and  other  parcels  as  were  previously 
dedicated  to  public  use;  and  the  title  of  the 
Oakland  Water  Front  Company  and  its  as- 
signs to  the  entire  water  front  was  con- 
firmed subject  to  those  exceptions,  and  to 
the  public  easements  and  right  of  control  in 
the  city  over  the  lands  so  dedicated.  (Oak- 
land v.  Oakland  Water  Front  Co.,  118  Cal. 
160.) 

6.  The  question  as  to  the  reasonableness 
or  unreasonableness  of  the  compromise,  and 
as  to  what  the  city  should  exact  or  concede 
in  making  it,  was  a  matter  confided  to  the 
discretion  of  the  mayor  and  council,  and,  in 
the  absence  of  fraud,  their  judgment  there- 
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upon  was  conclusive.    (Oakland  v.  Oakland 
Water  Front  Co.,  118  Cal.  100.) 

7.  The  state  having,  by  recent  legislation, 
contracted  the  southern  boundary  of  Oak- 
land so  as  to  exclude  from  its  limits  the 
southern  half  of  the  estuary,  such  exclusion 
amounts  to  a  renunciation  on  the  part  of  the 
city,  and  resumption  by  the  state  of  the  con- 
trol of  so  much  of  the  grant  as  may  have 
been  covered  by  the  excluded  portion  of  the 
city.  (People  v.  Oakland  Water  Front  Co., 
118  Cal.  234.) 

OATHS. 

Perjury.    See  Criminal  Law,  XI,  25. 

Questioning  authority  of  officer  adminis- 
tering oath  on  prosecution  for  perjury.  See 
Criminal  Law,  XI,  25,  c. 

Clerk  of  police  court  of  Los  Angeles  may 
administer.    See  Criminal  Law,  2. 

Clerk  of  court  cannot  administer,  when. 
See  Criminal  Law,  7. 

Superior  judge  sitting  as  magistrate  can- 
not call  in  clerk  to  administer.  See  Criminal 
Law,  5-7. 

OBJECTIONS. 

Evidence,  objections  to.  See  Evidence, 
IX,  3. 

Evidence,  objection  to  and  practice  on. 
See  Witnesses,  IV,  9. 

Account,  objections  to.  See  Executors  and 
Administrators,  VIII,  6. 

Specifications  of.  See  Jury  and  Jurors, 
V,  3. 

Tender,  statement  of  objections  to.  See 
Tender,  15. 

Enlarging  grounds  of  objection  in  supreme 
court.    See  Appeals,  XI,  6. 

OBLIGATIONS. 
See  Contracts. 

OBSTRUCTION'S. 

Streets,  obstructions  in.    See  Streets,  III. 
To  navigation.    See  Watercourses,  I. 

OCCUPATION. 
See  Use  and  Occupation. 

OFFENSES. 

See  Criminal  Law. 

Violation  of  ordinances.    See  Ordinances,  IV. 

OFFER. 

See  Tender. 

Evidence,  offer  of.    See  Evidence,  IX,  1. 
Performance,     offer     of.    See     Contracts, 
IV,  1. 

OFFICES  AND  OFFICERS. 

I.  Employment,  what  Constitutes. 

II.  Conflicting  Incumbencies,  Proceedings 
on. 


III.  Powers  and  Authority  of  Officers;  No- 

tice of  Extent  of  Authority. 

IV.  Preferences  of  ex-Union  Soldiers;  Ap- 

pointment of  Deputies. 

V.  Compensation    of    Officers;    Contract 
with  Official  for  Services. 

VI.  Term  of  Office;  Holding  until  Election 
or  Qualification  of  Successor. 

VII.  Vacancy  in  Office. 

VIII.  Outgoing  Officers. 

IX.  Usurpation  or  Forfeiture  of  Office;  Re- 
moval of  Officer;  Quo  Warranto  or 
Mandamus. 

Particular  Officers.    See  Particular  Title. 

Nature  of  offices  in  San  Francisco.  See 
San  Francisco,  I. 

Appointment  of  justice.  See  Justices  of 
the  Peace,  V. 

Regularity  of  appointment  of  one  who  is 
de  facto  agent  of  national  bank  cannot  be 
collaterally  assailed.  See  Banks  and  Bank- 
ing, 52. 

Official  bonds.    See  Bonds,  HI. 

Bank,  officers  of.  See  Banks  and  Bank- 
ing, II. 

Corporation,  officers  of.  questions  relating 
to.    See  Corporations,  VIII. 

County  government  bill  as  to  election  of, 
presumed  to  be  general.    See  Elections,  2. 

Time  of  election  of  county  officers.  See 
Election,  11. 

There  is  constitutional  judge  as  distin- 
guished from  legislative  judge.  See  Judges, 
3. 

Justice  is  de  facto  officer  where  boundaries 
of  township  changed.  See  Justices  of  the 
Peace,  4. 

Office  hours,  object  of.  See  Registration, 
1. 

Presumption  that  superintendent  of  streets 
performed  his  duty.    See  Streets,  80. 

Embezzlement  by.  See  Criminal  Law, 
XI,  9. 

Misconduct  in  office,  what  Is.  See  Taxa- 
tion, 73. 

State  is  not  liable  for  negligence  of  its 
officers.    See  State,  1  et  seq. 

Agreement  to  Influence  public  officer.  See 
Contracts,  III,  6. 

Acts  conferring  judicial  powers  on  muni- 
cipal officers.  See  Constitutional  Law,  III, 
4. 

Personation  of  officer.  See  Criminal  Law, 
290. 

Resisting.    See  Criminal  Law,  XI,  30. 

I.  Employment,   What  Constitutes. 

Definition  of  office.  See  Harbor  Commis- 
sioners, 10. 

Agent  of  insolvent  national  bank  is  a  quasi 
public  officer.    See  Banks  and  Banking,  51. 

Executor  is  not  a  public  officer.  See 
Venue,  1. 

Hiring  of  driver,  nature  of  office.  See  post, 
23. 

1.  The  appointment  by  the  governor  of  an 
agent  to  represent  the  state  at  Washington 
respecting  the  reimbursement  of  the  state 
for  expenditure  made  by  it  in  the  suppres- 
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sion  of  Indian  hostilities,  and  the  recom- 
mendation by  the  governor  that  the  legisla- 
ture should  confirm  the  appointment,  and 
provide  for  the  compensation  of  the  ap- 
pointee, and  a  concurrent  resolution  of  the 
legislature  confirming  the  appointment,  and 
directing  the  governor  to  fix  the  compensa- 
tion at  twenty  per  cent  of  the  amounts  col- 
lected, do  not  constitute  an  employment  of 
such  agent  by  the  state;  and  such  proceed- 
ings do  not  constitute  authority  of  law  with- 
in the  meaning  of  sections  15  and  32  of 
article  IV  of  the  constitution,  which  can 
only  be  by  bill  regularly  passed  and  ap- 
proved by  the  governor.  (Mullan  v.  State, 
114  Cal.  578.) 

II.  Conflicting     Incumbencies,    Proceedings 

on. 

Conflicting  boards  of  supervisors,  man- 
damus to  compel  auditor  to  recognize  tax 
levy.    See  post,  31. 

2.  Where  conflicting  boards  or  officers  are 
acting  simultaneously,  each  under  a  claim  of 
right,  since  there  cannot  be  two  de  facto 
boards  or  officers,  that  one  alone  will  be 
recognized  as  the  de  facto  board  or  officer 
which  is  acting  at  the  time  under  the  better 
apparent  legal  right;  and,  in  such  case,  the 
title  to  the  office  de  Jure  draws  to  it  the  pos- 
session de  facto.  (Morton  v.  Broderick,  118 
Cal.  474.) 

III.  Powers  and  Authority  of  Officers;    No- 

tice of  Extent  of  Authority. . 

Acts  done  out  of  office  hours.  See  Regis- 
tration, 1. 

Determination  of  board,  conclusiveness  of. 
See  Streets,  73. 

Harbor  commissioners  cannot  delegate  au- 
thority.    See  Harbor  Commissioners,  6. 

Corporation,  power  of  officers  of  in  rela- 
tion to  contracts.    See  Corporations,  VII,  2. 

Equity  will  not  restrain  acts  of  officers, 
when.    See  Injunctions,  7. 

Questioning  authority  of  officer  adminis- 
tering oath  on  charge  of  perjury.  See  Crim- 
inal Law,  XI,  25,  c. 

City,  liability  of  for  acts  of  officers.  See 
Municipal  Corporations,  VI. 

3.  In  addition  to  the  powers  expressly 
given  by  statute  to  an  officer  or  board  of  offi- 
cers, he  or  it  has,  by  Implication,  such  ad- 
ditional powers  as  are  necessary  for  the  due 
and  efficient  exercise  of  the  powers  expressly 
granted,  or  as  may  be  fairly  Implied  from 
the  statute  granting  the  powers.  (Lewis  v. 
Colgan,  115  Cal.  529.) 

4.  An  officer  of  the  state  has  no  authority 
to  loan  the  moneys  of  the  state,  nor  to  de- 
posit the  same  as  a  general  deposit  in  a 
bank,  although  such  deposit  be  made  by  him 
as  an  agent  of  the  state,  and  not  upon  his 
individual  account;  and  he  is  not  excused 
from  liability  to  pay  over  to  the  state  the 
amount  of  moneys  so  deposited,  by  reason 
of  the  failure  of  the  bank  In  which  the  de- 
posits were  made.  (People  v.  Wilson,  117 
Cal.  242.) 


5.  Section  424  of  the  Penal  Code,  prohibit- 
ing loans  and  unlawful  deposits  of  public 
moneys  in  any  bank,  is  not  to  be  construed 
as  Intended  to  allow  loans  by  way  of  general 
deposit  in  banks,  while  forbidding  all  others. 
(People  v.  Wilson,  117  Cal.  242.) 

6.  One  who  deals  with  public  officers  is 
charged  with  the  knowledge  of,  and  Is  bound 
at  his  peril  to  ascertain  the  extent  of  their 
powers  "to  bind  the  state  for  which  they 
seem  to  act,  and  if  they  exceed  their  author- 
ity, the  state  is  not  bound  thereby  to  any 
extent;  nor  can  it  be  estopped  from  denying 
the  validity  of  a  contract  made  by  such  offi- 
cers without  authority  with  a  private  per- 
son on  the  ground  that  it  has  received  the 
benefit,  and  that  the  contract  has  been  fully 
performed  on  the  part  of  such  person.  (Mul- 
lan v.  State,  114  Cal.  578.) 

Judicial  notice  of  acts  of  officers.  See 
Judicial  Notice,  11. 

IV.  Preference   of   ex-Union    Soldiers;   Ap- 

pointment of  Deputies. 

7.  An  ex-Union  soldier  who  was  employed 
for  one  year  as  janitor  by  the  board  of  edu- 
cation of  a  school  district,  and  who,  after 
the  expiration  of  his  term  of  employment, 
was  superseded  by  another  appointee,  not 
preferred  under  the  act  of  March  31,  1891, 
providing  for  the  preference  of  honorably 
discharged  ex-Union  soldiers,  sailors,  and 
marines  of  the  war  of  the  Rebellion,  in  ap- 
pointments for  public  office  cannot  maintain 
a  proceeding  in  mandate  to  compel  a  prefer- 
ence of  himself  for  the  appointment  with- 
out a  showing  that  he  was  the  only  man 
coming  under  the  provisions  of  the  act  who 
was  desirous  of  the  appointment  (Allison 
v.  Board  of  Education,  125  Cal.  72.) 

8.  The  provisions  of  section  216  of  the 
County  Government  Act  of  1893,  authorizing 
the  appointment  of  one  additional  deputy 
sheriff  and  two  additional  deputy  clerks  in 
any  county  in  which  an  additional  judge  of 
the  superior  court  is  provided  for,  is  general 
and  uniform  In  its  operation,  and  applies  to 
the  whole  state,  and  takes  effect  in  any 
county  whenever  an  additional  judgeship  is 
created  therein.  Such  provisions  are  consti- 
tutional. (Tulare  County  v.  May,  118  Cal. 
308.) 

Assistant  may  sign  name  of  officer,  when. 
See  Criminal  Law,  35. 

V.  Compensation  of  Officers;  Contract  with 

Official  for  Services. 

Irrigation  district,  salaries  of  officers.  See 
Irrigation  District,  VIII. 

Acts  relating  to  fees  and  salaries  of  offi- 
cers.   See  Constitutional  Law,  III,  2. 

Public  officer  cannot  demand  or  contract 
for  a  reward.    See  Reward.  2-4. 

Legislature  may  amend  laws  relating  to 
compensation.     See  Police,  4. 

Appropriation  by  legislature  for  expert  to 
board  of  examiners  does  not  create  an  office. 
See  Board  of  Examiners,  1. 

9.  Section  5  of  article  XI  of  the  constitu- 
tion, requiring  the  legislature  to  regulate  the 
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compensation  of  all  county  and  township 
officers  in  proportion  to  the  duties  which 
they  may  perform,  and  providing  that  the 
legislature  "for  this  purpose  may  classify  the 
counties  by  population"  construed  with  sec- 
tion 22  of  article  I,  is  mandatory,  and  pro- 
vides as  the  sole  mode  for  adjusting  the 
compensation  of  officers,  that  it  be  adjusted 
in  accordance  with  their  respective  duties 
under  a  classification  of  counties  by  popula- 
tion made  for  this  purpose.  (Dwyer  v.  Par- 
ker, 115  Cal.  544.) 

10.  A  person  who  accepts  an  office  with 
compensation  fixed  by  law  is  bound  to  dis- 
charge the  duties  of  the  office  for  such  com- 
pensation without  extra  charge.  (Irwin  v. 
County  of  Yuba,  119  Cal.  686.) 

11.  Under  section  204  of  the  County  Gov- 
ernment Act  of  1893  (Stats.  1893,  p.  512)  the 
compensation  of  supervisors  in  counties  of 
the  eleventh  class,  who  were  holding  office 
at  the  date  of  its  passage,  was  not  affected 
thereby,  but  their  compensation  is  regulated 
by  the  County  Government  Act  of  1891. 
(County  of  Tulare  v.  Jefferds,  118  Cal.  361.) 

12.  The  provisions  of  subdivision  21  of 
section  173  of  the  County  Government  Act 
of  1893,  authorizing  the  assessor  in  counties 
of  the  eleventh  class  to  appoint  a  number  of 
deputies  during  the  months  of  March.  April, 
May,  and  June,  at  a  salary  of  five  dollars 
per  diem,  but  not  expressly  providing  for 
their  payment  by  the  county,  should  be  con- 
strued as  authorizing  their  payment  out  of 
the  county  treasury,  in  view  of  the  provi- 
sions of  section  216  of  the  act,  as  a  contrary 
construction  would  necessitate  the  payment 
thereof  by  the  assessor,  out  of  his  salary, 
which  is  fixed  by  the  act  at  an  amount 
which  is  entirely  insufficient  for  such  pur- 
pose.   (Tulare  County  v.  May,  118  Cal.  303.) 

13.  The  County  Government  Act,  though 
providing  for  warrants  in  favor  of  county 
officers  for  their  salary,  to  be  drawn  on  the 
first  Monday  of  each  and  every  month,  con- 
templates that  the  warrant  may  be  drawn 
for  such  fractional  portion  of  a  month  as 
the  officer  may  actually  serve  after  the  first 
Monday  of  January,  with  which  his  term  or- 
dinarily concludes.  (Dillon  v.  Bicknell,  116 
Cal.  111.) 

14.  Where  a  board  of  supervisors  employed 
its  clerk,  who  was  under  a  regular  salary 
paid  by  the  county,  to  collect  a  claim  against 
the  state  for  a  commission  on  the  amount 
collected,  and  the  clerk  obtained  the  employ- 
ment under  an  agreement  with  the  district 
attorney  that  he  would  perform  the  services, 
and  the  compensation  should  be  divided,  the 
contract  is  void  as  being  an  attempt  to  in- 
crease the  compensation  of  a  public  official 
during  his  term  of  office,  and  also  because 
it  is  contrary  to  that  public  policy  which 
prohibits  public  officers  from  having  any  per- 
sonal interest  in  public  contracts.  (Power 
v.  May,  114  Cal.  207.) 

15.  Where  the  board  of  supervisors  had 
made  a  contract  with  its  outgoing  clerk  to 
collect  the  hospital  fund  due  from  the  state 
for  a  specified  commission,  if  there  was  a 
collusive  agreement  between  the  clerk  and 


the  outgoing  district  attorney  while  they 
were  in  office,  that  the  latter  should  perform 
the  contract  after  the  expiration  of  his  term 
and  divide  the  compensation  with  the  for- 
mer, such  collusive  agreement  would  be  a 
defense  to  any  recovery  of  commissions  for 
the  services  of  such  attorney,  though  his 
employment  was  sanctioned  by  a  majority 
of  the  board,  and  the  board  had  allowed  his 
claim  for  services.  (Power  v.  May,  123  Cal. 
147.) 

16.  If  It  appears  that  there  was  in  fact  no 
collusion  or  prior  agreement  between  the 
clerk  and  the  district  attorney,  while  in 
office,  and  that  a  subsequent  arrangement 
was  made  with  the  consent  of  both  of  them 
and  of  a  majority  of  the  board  of  super- 
visors, that  the  attorney  should  perform  the 
work  agreed  to  be  performed  by  the  ex-clerk 
for  a  like  compensation,  and  without  any 
right  of  the  latter  to  share  therein,  the  con- 
tract with  him  being  merely  referred  to  as 
determining  the  measure  of  compensation 
for  the  services  of  the  attorney,  the  latter 
can  enforce  an  allowance  made  for  his  ser- 
vices by  the  board.  (Power  v.  May,  123  Cal. 
147.) 

17.  It  is  only  where  contracts  of  public 
officers  with  their  counties  or  municipalities 
have  not  been  expressly  forbidden  by  law, 
and  are  not  malum  in  se.  but  are  merely 
considered  contrary  to  public  policy,  that  the 
officer  is  allowed  to  recover  upon  an  Implied 
contract,  upon  a  quantum  meruit  or  quan- 
tum valebat.  But  no  recovery  of  any  kind 
can  be  had  where  the  contract  is  either 
malum  in  se,  or  expressly  prohibited.  (Berka 
v.  Woodward,  125  Cal.  119.) 

VI.  Term  of  Office;   Holding  until  Election 
or  Qualification  of  Successor. 

"Term"  of  office,  meaning  of.  See  Judges. 
1. 

Distinction  in  term  of  appointed  and 
elected  judge.    See  Judges,  4. 

District  attorney  holds  until  successor  ap- 
pointed and  is  entitled  to  compensation.  See 
District  Attorney,  1. 

Statute  limiting  term  of  county  officers  to- 
two  years  was  repealed.  See  District  Attor- 
ney, 1. 

Statute  fixing  term  of  office  is  repealed  by 
implication  by  provision  in  charter,  when. 
See  Oakland,  1. 

Duration  of  terms  of  officers  in  San  Fran- 
cisco.   See  San  Francisco,   I. 

Holding  over.  See  Justices  of  the  Peace, 
V. 

18.  Under  the  County  Government  Act  of 
1893,  the  term  of  office  of  all  county  and 
township  officers  is  fixed  at  four  years,  and 
those  who  were  elected  at  the  general  elec- 
tion in  1894  hold  their  office  for  four  years 
from  the  first  Monday  after  the  first  day 
of  January.  1895;  and  the  term  of  office  of 
the  three  supervisors  in  each  county  who 
were  elected  at  the  general  election  in  1892 
will  expire  on  the  first  Monday  after  the 
first  day  of  January,  1897,  and  their  succes- 
sors are  to  be  elected  at  the  general  election 
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to  be  held  in  November,  1896.    (Hale  v.  Mo 
Gettlgan,  114  Cal.  112.) 

19.  The  right  of  the  previous  incumbent 
to  hold  over  until  his  successor  is  elected 
and  qualified  has  no  application  where  he 
surrendered  the  incumbency  of  the  office 
upon  the  apparent  election  and  qualification 
of  his  successor,  and  he  cannot  thereafter 
resume  his  functions  upon  the  ground  that 
the  election  of  his  successor  was  declared 
void  and  annulled  on  the  ground  of  his  in- 
eligibility, after  he  had  entered  upon  the 
duties  of  the  office.  (People  ex  rel.  Drew  v. 
Rodgers,  118  Cal.  393.) 

20.  The  office  of  attorney  for  the  state 
board  of  health  is  created  by  the  act  of  June 
13.  1891,  which  act  contemplates  that  that 
office  Is  to  be  filled  by  successive  appoint- 
ments by  the  governor  for  a  term  of  four 
years  each;  and  the  additional  words,  that 
the  incumbent  is  to  hold  "until  his  successor 
is  elected  and  qualified,'*  do  not  import  that 
there  is  to  be  an  election  by  the  people,  no 
provision  having  been  made  for  an  election 
of  that  officer,  or  declaring  the  constituency 
by  which  he  should  be  elected.  (People  etc. 
ex  rel.  Spencer  v.  Knight,  116  Cal.  108.) 

21.  The  words  "next  election  by  the  peo- 
ple," in  section  8  of  article  V  of  the  consti- 
tution do  not  mean  the  next  general  elec- 
tion, or  the  next  election  held  by  the  peo- 
ple, but  mean  that  the  appointee  should  hold 
until  some  one  has  been  regularly  elected  to 
fill  that  office,  in  the  manner  provided  by 
law,  and  as  applied  to  the  lieutenant-gov- 
ernor it  means  the  next  gubernatorial  elec- 
tion. (People  ex  rel.  Lynch  v.  Budd,  114  Cal. 
168.) 

VII.  Vacancy  in  Office. 

Vacancy  in  office.  See  Judges,  2;  Justices 
of  the  Peace,  V. 

When  does  not  exist.    See  Schools,  IV. 

Creation  of,  where  no  person  designated 
to  perform  duties.  See  Harbor  Commission- 
ers, 11. 

Where  no  mode  provided  for  filling  it,  gov- 
ernor may  AIL  See  Harbor  Commissioners, 
11. 

Superintendent  of  schools  appointed  to  fill 
vacancy  holds  until  next  general  election. 
See  Elections,  4. 

Filling  vacancy  in  office  of  superintendent 
of  schools  in  San  Francisco.  See  San  Fran- 
cisco. 

Vacancies  in  board  of  school  trustees,  fill- 
ing of.    See  Schools,  IV. 

Vacancy  in  office  of  lieutenant-governor, 
governor  may  till.    See  Lieutenant-governor. 

22.  Where  the  election  of  a  person  to  the 
office  of  chief  of  police  for  the  city  of  Sac- 
ramento was  contested  on  the  ground  that 
he  was  not  at  the  time  of  the  election  eligible 
to  the  office,  and,  as  a  result  of  the  contest, 
his  election  was  declared  void  and  annulled 
on  that  ground,  while  he  was  an  incumbent 
of  the  office,  his  predecessor  having  surren- 
dered the  incumbency  to  him  upon  his  ap- 
parent election  and  qualification,  the  decision 
of  a  competent  tribunal  finally  declaring  his 


election  void,  created  a  vacancy  within  the 
terms  of  subdivision  10  of  section  996  of  the 
Political  Code,  which  was  properly  filled  by 
appointment  until  the  ensuing  municipal 
election,  at  which  an  incumbent  was  prop- 
erly elected  for  the  unexpired  term.  (Peo- 
ple ex  rel.  Drew  v.  Rodgers,  118  Cal.  393.) 

23.  The  hiring  of  a  driver  of  a  street 
wagon  belonging  to  a  city,  at  a  monthly  sal- 
ary, for  no  specified  period,  by  virtue  of  a 
resolution  passed  by  the  city  trustees,  does 
not  create  an  office  which  continues,  without 
regard  to  service,  until  the  resolution  is  re- 
scinded or  changed,  but  creates  only  the  re- 
lation of  master  and  servant,  under  a  salary 
to  be  paid  monthly  when  the  service  is  per- 
formed, and  not  unless  It  is  performed. 
(White  v.  Alameda,  124  Cal.  95.) 


VIII.  Outgoing  Officers. 

Settlement  of  bill  of  exceptions  after  ex- 
piration of  office.    See  Appeals,  VI,  4,  c. 

Resignation  of  court  commissioner,  effect 
of  on  power  to  report.  See  Court  Commis- 
sioners, 3. 

Contract  with  outgoing  officers,  validity 
of.    See  ante,  15,  16. 

24.  Prior  to  the  passage  of  the  County 
Government  Act,  the  common-law  rule  that 
a  sheriff  who  had  begun  to  execute  a  writ 
must  complete  it,  and  could  not  release  him- 
self from  that  duty  by  handing  the  writ 
over  to  his  successor,  prevailed  in  this  state; 
but  such  rule  was  changed  by  section  107  of 
the  County  Government  Act  of  1883,  which 
requires  process  unexecuted  in  whole  or  in 
part  at  the  expiration  of  the  term  of  office 
of  a  sheriff,  to  be  executed  by  the  successor 
in  office  of  the  sheriff  who  received  the  writ. 
(Wood  v.  Lowden,  117  Cal.  232.) 

25.  A  writ  of  attachment  is  not  wholly 
executed  by  the  seizure  of  the  attached  prop- 
erty, but  also  by  its  terms  requires  the  sher- 
iff safely  to  keep  the  attached  property,  and 
where  the  duty  of  the  safekeeping  of  it  is 
not  completely  executed  at  the  expiration  of 
the  term  of  office  of  the  sheriff,  that  duty 
is  devolved  by  the  County  Government  Act 
upon  his  successor  in  office.  (Wood  v.  Low- 
den, 117  Cal.  232.) 

26.  Where  the  attorney  general,  just  be- 
fore the  expiration  of  his  term  of  office, 
made  a  minute  of  his  purpose  to  dismiss  an 
action,  brought  by  him  in  the  name  of  the 
state  upon  the  relation  of  an  individual,  to 
have  it  declared  that  a  street  railway  com- 
pany defendant  usurped  and  unlawfully  ex- 
ercised the  franchise  of  a  street  railway,  but 
did  not  apply  to  the  court  for  an  order  of 
dismissal,  and,  after  the  expiration  of  his 
term  of  office,  sent  a  communication  to  the 
defendant,  in  which  he  "ordered  that  the  ac- 
tion be,  and  the  same  is  hereby,  dismissed." 
such  communication  and  attempted  dis- 
missal are  ineffectual,  and  the  succeeding  at- 
torney general  is  entitled  to  prosecute  the 
action.  (People  ex  rel.  Warfield  v.  Sutter 
St.  Ry.  Co.,  117  Cal.  t504.) 
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IX.  Usurpation  or  Forfeiture  of  Office;  Re- 
moval of  Officer;  Quo  Warranto  or 
Mandamus. 

27.  Where  an  action  was  brought  to  oust 
an  insurance  commissioner  from  office,  and 
to  have  it  adjudged  that  he  had  forfeited 
the  office,  by  receiving  a  free  railroad  pass, 
in  which  the  defendant  merely  entered  an 
oral  plea  of  "not  guilty"  of  the  offense 
charged,  which  plea  was  entertained  by  the 
court  and  entered  upon  the  minutes,  man- 
damus will  not  lie  to  compel  the  court  to 
enter  judgment  by  default  for  want  of  a 
written  answer  to  the  complaint,  regardless 
of  error  in  the  ruling  of  the  court  as  to  the 
sufficiency  of  the  oral  plea.  (People  ex  rel. 
Gesford  v.  Superior  Court,  114  Cal.  466.) 

28.  It  seems  that  there  Is  a  common-law 
power  of  amotion  of  officers  as  an  incident 
to  all  corporations,  though  not  conferred  by 
statute;  but  the  question  is  undecided,  and 
is  referred  to  as  showing  that  a  charter  pro- 
vision authorizing  such  amotion  is  not  to  be 
considered  as  unprecedented,  or  held  uncon- 
stitutional or  inoperative  unless  upon  clearly 
sufficient  grounds.  (Croly  v.  Sacramento, 
119  Cal.  229.) 

29.  In  an  action  brought  by  the  attorney 
general  in  the  name  of  the  people  upon  rela- 
tion of  the  previous  incumbent  of  the  office 
to  oust  the  person  elected  for  the  unexpired 
term,  the  judgment  rendered  in  an  election 
contest  annulling  the  previous  election  of 
the  same  person  on  the  ground  of  Ineligibil- 
ity at  suit  of  another  elector,  not  a  party 
to  the  quo  warranto  proceeding,  is  not  ad- 
missible in  evidence,  and  cannot  estop  the 
defendant  from  proving  his  original  eligibil- 
ity in  that  proceeding,  there  being  no  mu- 
tuality in  the  estoppel  of  the  judgment, 
which  does  not  bind  the  people.  (People  ex 
rel.  Drew  v.  Rodgers,  118  Cal.  393.) 

.  30.  The  fact  that  the  office  in  controversy 
has  ceased  through  the  adoption  of  a  new  city 
charter  is  not  ground  for  abatement  of  the 
quo  warranto  proceeding,  as,  under  the  stat- 
ute governing  the  subject,  if  the  relator 
should  be  found  entitled  to  the  office  he 
would  be  entitled  to  recover  any  damages 
sustained  through  usurpation  of  the  office  by 
the  defendant,  and  the  prosecution  of  the 
proceeding  is  essential  to  determine  whether 
he  has  a  right  to  such  damages.  (People  ex 
rel.  Drew  v.  Rodgers,  118  Cal.  393.) 

31.  The  general  rule  that  mandamus  will 
not  lie  to  determine  the  title  to  an  offiae 
applies  when  there  is  a  plain,  speedy,  and 
adequate  remedy  at  law  to  determine  such 
title;  but  where  the  writ  is  sought  to  en- 
force a  specific  duty  enjoined  by  law,  and 
the  remedies  at  law  are  inadequate,  aid  will 
not  be  refused  merely  because  the  occu- 
pancy or  incumbency,  or  title  to  an  office 
is  incidentally  involved,  and  in  such  case 
rights  will  be  inquired  into  and  determined 
so  far  as  and  no  farther  than  may  be  neces- 
sary to  the  granting  of  the  relief  sought; 
and  the  fact  that  two  distinct  tax  levies  have 
been  made  by  conflicting  boards  of  super- 
visors, and  that  the  inquiry  upon  mandamus 
to  the  auditor  to  compel  the  entry  of  one 
of  the  levies,  incidentally  Involves  the  de- 


termination as  to  which  of  the  conflicting 
boards  is  de  facto  in  office,  and  has  the  bet- 
ter apparent  legal  right  to  make  the  tax  levy, 
constitutes  no  objection  to  the  proceeding  in 
mandamus  against  the  auditor.  (Morton  v. 
Broderick,  118  Cal.  474.) 

Proceeding  for  removal  of  supervisors  is 
a  civil  and  not  a  criminal  proceeding,  when. 
See  Appeals,  201. 

Removal  of  supervisors  for  failure  to  flx 
water  rates.    See  Water  Companies,  V,  1. 

OFFICIAL  BONDS. 
See  Bonds,  III. 

OFFSET. 

See  Setoff. 
Counterclaim.    See  Counterclaim. 

OLOGRAPHIC  WILLS. 
See  Wills,  III. 

OMISSIONS. 

Taxes  against  other  property,  omission  to 
collect.    See  Taxation,  VII,  2. 

OMITTED  HEIRS. 
See  Estates  of  Deceased  Persons,  VII,  5. 

OPENING. 

Default,  opening  of.    See    Default,  III. 
Streets,  opening  of.    See  Streets,  VI. 

OPENING  STATEMENTS. 
See  Criminal  Law,  IX,  3. 

Misconduct  of  district  attorney  In  making. 
See  New  Trial,  5. 

OPINIONS. 
See  Judgments,  IV. 

Opinion    evidence.    See  Evidence,  IV. 

Disqualification  of  jurors  because  of.  See 
Jury  and  Jurors,  V,  2. 

Fixed  opinion  of  judge  as  a  disqualifica- 
tion.   See  Venue,  11. 

Expression  of.    See  Fraud,  4,  5. 

OPTIONS. 
See  Municipal  Corporations,  17. 

Lessee,  option  of  to  purchase.  See  Land- 
lord and  Tenant,  XI. 

To  regard  note  as  due,  bringing  of  action 
is  exercise  of.    See  Bills  and  Notes,  21. 

To  regard  note  as  due  on  nonpayment  of 
interest    See  Bills  and  Notes,  21. 

Payment  before  period  of  maturity,  option 
for.    See  Banks  and  Banking,  20. 


ORAL  STIPULATIONS-ORDINANCES,  I,  II,  1. 
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To  consider  mortgage  due  on  default  in 
payment  of  interest,  nature  of.  See  Mort- 
gages, 09. 

Failure  to  exercise.    See  Insurance,  <EL. 

Delay  does  not  waive  right  to  exercise, 
when.    See  Mortgages,  98. 

ORAL  STIPULATIONS. 

See  Stipulations. 

Merger  of  in  contract    See  Contracts,  I,  3. 

ORDERS. 
See  Bills  and  Notes. 

Accepted  order  payable  out  of  particular 
fund.    See  Bills  and  Notes,  IV. 

Appealability  of.    See  Appeals,  II. 

Cause,  orders  to  show,  publication  of.  See 
Guardian  and  Ward,  17. 

Dismissal,  order  for.    See  Dismissal,  II. 

Erroneous  order  within  Jurisdiction,  not 
subject  to  collateral  attack.  See  Home- 
steads, 41,  42. 

Examination,  order  of.  See  Attachments, 
IX. 

Ex  parte  modification  of  conditional  order, 
effect  of.  See  Bankruptcy  and  Insolvency, 
54,  55. 

Extending  time.    See  Time. 

Fraud  in  obtaining.    See  Appeals,  429  et 

Gift  order  for  property  is  not  a,  when. 
See  Gifts,  6. 

Mistakes  in,  correction  of.    See  Records. 

Mistake,  order  made  through,  setting  aside. 
See  Records. 

New  trial,  orders  on  motion  for.  See  New 
Trial. 

Presumption  in  favor  of  validity  of.  See 
Probate  Courts,  2. 

Sale,  order  of  under  foreclosure.  See 
Mortgages,  XVIII,  11,  a. 

Sale,  setting  aside  of  under  order  of  court. 
See  Bankruptcy  and  Insolvency,  51  et  seq. 

Service  on  attorney  of  record,  when 
proper.    See  Marriage  and  Divorce,  65. 

Street  Improvement,  order  for.  See 
Streets,  IX,  3. 

Wife,  order  by  to  husband  for  stock  is  not 
an  assignment.    See  Building  Associations,  2. 

ORDINANCES. 

I.  Passage  and  Publication  of. 

II.  Validity  of. 

1.  Uniformity   of   Operation  of;   Ex- 

pressing Subject  in  Title. 

2.  Punishing  Act    Punishable   under 

General  Law. 

3.  Reasonableness,    Deflniteness,  and 

Certainty. 

4.  Invalidity  of  Parts  of  Ordinance, 

Effect  of. 

III.  Construction  of. 

IV.  Violation  of,  and    Jurisdiction   to   Try 

Offense. 

Licenses.    See  Licenses. 
Ordinance,  when  equivalent  to  a  resolu- 
tion.   See  Streets,  83. 


Municipal,  judicial  notice  of  as  to.  See 
Judicial  Notice,  10. 

Van  Ness  ordinance.  See  San  Francisco, 
25  et  seq. 

Ordinance  regulating  cemeteries,  validity 
of.    See  Burial,  2  et  seq. 

Failure  of  railroad  to  obey.  See  Railroads, 
VIII,  3,  b. 

Invalidity  of  ordinance,  how  presented  for 
review.    See  Appeals,  VII,  6. 

I.  Passage  and  Publication  of. 

Passed  in  pursuance  of  statute  has  effect 
of  statute.    See  Bonds,  2. 

Ordinance  vetoed  and  not  again  acted  on, 
effect  of.    See  San  Diego,  13. 

1.  Where  an  ordinance  fixing  the  times  of 
the  regular  meeting  of  a  board  of  super- 
visors is  produced  from  the  regular  record- 
book  of  the  board,  with  the  usual  recitals 
as  to  its  adoption,  and  its  provisions  appear 
to  have  been  thereafter  pursued  by  the 
board,  the  mere  silence  of  the  record  as  to 
publication  is  not  enough  to  overcome  the 
presumption  of  due  publication  arising  from 
the  circumstances,  nor  to  put  the  prosecu- 
tion upon  proof  of  the  fact  of  publication. 
(People  v.  Baldwin,  117  Cal.  244.) 

2.  The  question  whether  a  county  ordi- 
nance was  passed  at  a  regular  meeting  of 
the  supervisors,  and  whether  the  time  for 
such  meeting  had  been  competently  estab- 
lished, is  within  the  province  of  the  court 
to  determine,  as  being  essential  to  its  juris- 
diction to  punish  a  defendant  who  is  accused 
of  a  violation  of  the  ordinance,  and  the  judg- 
ment of  conviction  must  be  taken  as  conclu- 
sively establishing  the  existence  of  the  facts 
upon  which  the  jurisdiction  depends,  when 
viewed  collaterally  upon  writ  of  habeas  cor- 
pus, which  is  a  collateral  and  not  a  direct 
proceeding,  when  regarded  as  a  means  of  at- 
tack upon  the  judgment.  (Ex  parte  Stephen, 
114  Cal.  278.) 

II.  Validity  of. 

1.  Uniformity  of  Operation  of;    Expressing 

Subject  in  Title. 

3.  There  is  no  constitutional  provision 
which  requires  the  uniform  operation  of 
municipal  laws.  (Hellman  v.  Shoulters,  114 
Cal.  136.) 

4.  An  ordinance  regulating  liquor  licenses 
in  a  county  may  lawfully  discriminate  by 
imposing  a  higher  license  tax  upon  saloons 
outside  of  incorporated  cities  and  towns  than 
upon  those  within  such  municipalities;  nor 
can  such  ordinance  be  said  to  be  unreason- 
able or  oppressive.  (Ex  parte  Stephen,  114 
Cal.  27&) 

5.  A  municipal  ordinance  not  prohibiting 
all  burials  within  the  city  limits,  but  assum- 
ing to  prohibit  further  purchases  of  cemetery 
lots,  and  further  interments  for  general  pur- 
poses, but  expressly  excepting  interments  in 
such  lots  or  plots  as  have  been  already  pur- 
chased, for  the  use  of  the  purchasers,  or  their 
families,  and  making  a  violation  of  the  or- 
dinance a  misdemeanor,  is  unreasonable  and 
invalid,  as  assuming  to  limit  the  privilege 
of  burial  to  one  class  of  citizens,  and  deny- 
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ing  it  to  another  class  within  the  same  dis- 
trict.   (Ex  parte  Bohen,  115  Cal.  372.) 

6.  The  constitutional  provision  that  acts  of 
the  legislature  shall  embrace  but  one  sub- 
ject, which  shall  be  expressed  in  the  title, 
has  no  application  to  municipal  ordinances. 
(Ex  parte  Haskell,  112  Cal.  412.) 


2.  Punishing  Act  Punishable  under  General 

Law. 

7.  An  ordinance  undertaking  to  punish  pre- 
cisely the  same  acts  which  are  punishable 
under  the  general  law  of  the  state,  is  to  be 
deemed  in  conflict  with  such  general  law, 
and  for  that  reason  void;  but  a  void  penal 
clause,  which  is  independent  of  and  sever- 
able from  the  part  of  the  ordinance  declar- 
ing the  acts  to  be  a  misdemeanor,  will  not 
vitiate  a  judgment  of  conviction  for  such 
misdemeanor,  where  the  judgment  is  in  ac- 
cordance with  the  general  law.  (Ex  parte 
Stephen,  114  Cal.  27a) 

3.  Reasonableness,  Certainty,  and  Deflnite- 

ness  of. 

Reasonableness  of,  what  taken  into  con- 
sideration.   See  Streets,  64. 

What  ordinances  are  not  unreasonable. 
See  ante,  4,  5. 

8.  An  ordinance  which  requires  a  special 
permission  to  be  obtained  from  the  board  of 
supervisors,  before  the  streets  can  be  ob- 
structed, is  reasonable.  (Mutual  Electric 
Light  Co.  v.  Ashworth,  118  Cal.  1.) 

9.  It  Is  suggested  but  not  decided  that  a 
county  ordinance  making  it  a  misdemeanor 
to  drive  at  a  greater  rate  of  speed  than  six 
miles  an  hour  within  any  unincorporated 
town  or  village  containing  five  hundred  in- 
habitants, without  specifying  or  giving  any 
boundaries  of  unincorporated  villages  and 
towns,  or  means  whereby  their  populations 
may  be  determined  may  be  void  by  reason 
of  uncertainty  and  Indeflniteness.  (People 
v.  Pearne,  118  Cal.  154.) 


4.  Invalidity  of  Parts  of  Ordinance,  Effect  of. 

Void  penal  clause  which  is  independent 
and  separable.    See  ante,  II,  2. 

10.  One  or  more  of  the  features  of  a 
county  ordinance  may  be  void,  and  yet  those 
parts  which  are  independent  of  the  invalid 
provisions  will  stand  unaffected.  (Ex  parte 
Stephen,  114  Cal.  278.) 

11.  Where  all  of  the  provisions  of  an  or- 
dinance which  can  rightly  be  claimed  to  be 
void  for  any  reason  are  distinctly  separable 
from  the  remainder,  and  after  eliminating 
them  the  provisions  remaining  are  sufficient 
to  constitute  a  complete  and  valid  ordinance, 
the  ordinance  must  be  upheld,  rejecting  only 
the  invalid  provisions.  (County  of  San  Luis 
Obispo  v.  Greenberg,  120  Cal.  300.) 

III.  Construction  of. 

Question  of  construction  of  ordinance  re- 
lating to  sales  of  liquor  without  license  not 


considered  on  habeas  corpus.    See    Habeas- 
Corpus,  2. 

12.  An  ordinance  the  evident  object  and 
intent  of  which  is  to  Impose  a  license  tax 
only  upon  the  business  of  selling1  liquors,  and 
which  imposes  a  penalty  only  upon  those 
who  carry  on  the  business  without  a  license, 
is  to  be  construed  as  a  whole,  and  each  sec- 
tion is  to  be  given  a  construction  which  will 
make  the  whole  consistent  and  operative  ac- 
cording to  the  apparent  intent  of  the 
framers;  and  a  provision  that  "every  per- 
son who  sells  spirituous,  malt,  or  fermented 
liquors  or  wines,  In  quantities  less  than  one 
quart,  must  obtain  a  license,"  etc.,  is  not  to 
be  construed  by  Itself  as  Intended  to  impose 
a  license  tax  upon  every  single  act  of  sell- 
ing, but  only  upon  the  business  of  selling 
such  liquors.    (Ex  parte  Seube,  115  CaL  629.V 


IV.  Violation  of  and  Jurisdiction  to  Try  Of- 
fense. 

Evidence  of  violation  of.  See  Criminal 
Law,  XI,  16,  e,  P. 

Conviction  under,  habeas  corpus  will  not 
lie  where  proceedings  regular.  See  Habeas 
Corpus,  1. 

Offense  against,  sufficiency  of  pleading. 
See  Judicial  Notice,  10. 

Judgment  of  conviction,  conclusiveness 
and  effect  of.    See  ante,  2. 

Void  penal  clause  which  is  separable  win 
not  vitiate  judgment  of  conviction.  See 
ante,  II,  2. 

13.  In  case  of  a  valid  ordinance  prohibit- 
ing further  burials  within  city  limits,  and 
the  further  purchase  and  sale  of  lots  for 
burial  purposes,  It  seems  that  the  mere  pur- 
chase and  sale  of  a  lot  in  a  cemetery  is  not 
a  complete  offense,  and  cannot  be  made  the 
basis  of  a  crime  or  misdemeanor,  until  the 
offense  of  burial  In  such  lot  has  been  com- 
mitted.   (Ex  parte  Bohen,  115  Cal.  372.) 

14.  Upon  habeas  corpus  to  test  the  juris- 
diction of  a  municipal  court  to  try  the  of- 
fense of  keeping  open  a  saloon  for  the  sale 
of  intoxicating  drinks  after  midnight,  in  vio- 
lation of  an  ordinance,  upon  the  ground  that 
the  complaint  does  not  plead  the  ordinance 
as  a  private  statute,  it  must  be  presumed 
in  favor  of  the  jurisdiction  of  the  municipal 
court  that  there  was  an  ordinance  prohibit- 
ing the  acts  charged,  of  which  the  munici- 
pal court  took  judicial  notice.  (Ex  parte 
Davis,  116  Cal.  445.) 


ORGANIZATION, 

Banks,  organization  of.  See  Banks  and 
Banking,  I. 

Of  cities.    See  Municipal  Corporations,  I. 

Corporations,  organization  of.  See  Corpo- 
rations, I. 

Irrigation  district,  organization  of.  See 
Irrigation  Districts,  II. 

Reclamation  district,  organization  of.  See 
Swamp  and  Overflowed  Lands,  II,  2. 

School  district.    See  Schools,  I. 
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ORIGINAL  CONTRACTORS. 
See  Mechanics'  Liens,  II. 

ORIGINAL  UNDERTAKING. 
See  Statute  of  Frauds,  3  et  seq. 
What  is.    See  Guaranty,  11,  12. 

ORPHAN  ASYLUMS. 

Bequest  to.    See  Wills,  VI,  4. 

Bequest  to,  to  be  designated  by  probate 
judge,  construction  of.    See  Wills,  VI,  4. 

What  institutions  are.    See  Wills,  VI,  4. 

The  primary  idea  of  an  orphan  asylum  is 
that  it  is  a  place  of  safety,  refuge,  retreat, 
or  sanctuary  for  indigent  and  dependent  or- 
phans who  have  no  homes  elsewhere,  and  to 
afford  them  a  home  with  protection,  support, 
etc.,  during  the  period  of  their  dependency. 
(Estate  of  Pearsons,  125  Col.  285.) 

OSTENSIBLE  AUTHORITY. 
See  Agency,  IV,  4. 

OUSTER. 

Of  tenant.    See  Landlord  and  Tenant,  VII. 

Denial  of  title  is  an  ouster.  See  Coten- 
ancy. 

Ultimate  fact,  ouster  is.  See  Ejectment, 
12. 

Actual  eviction  not  necessary  to.  See 
Landlord  and  Tenant,  42. 

OUTGOING  OFFICERS. 

See  Offices  and  Officers,  VIII. 

Settlement  of  bill  of  exceptions  after  ex- 
piration of  office.    See  Appeals,  VI,  4,  c. 


OVERCHARGES. 

In   claim   of   mechanics'   liens, 
chanics'  Liens,  VII,  6. 

OVERDRAFT. 


See   Me- 


5. 


Overdraft  note.    See  Bills  and  Notes,  IV. 
Credit  of  note  on,  effect  of.    See  Payment, 

OWNERS. 
See  cross-references  under  Ownership. 

Name  of,  on  assessment.  See  Swamp  and 
Overflowed  Lands,  II,  4,  b. 

Name  of  owner,  on  street  assessment. 
See  Streets,  XI,  5. 

Known  and  unknown  owners.  See  Taxa- 
tion, 10. 

Election  of  owners  to  do  the  work.  See 
Streets,  X,  4. 

Construction  of  code  section  relating  to 
mistake  in  name  of  owner.  See  Swamp  and 
Overflowed  Lands,  33. 


OWNERSHIP. 
See  cross-references  under  Owners. 

Alimony,  ownership  of  property  not  es- 
sential to  allowance  of.  See  Marriage  and 
Divorce,  II,  5,  b. 

Action  in  justices*  court  involving,  is 
properly  transferred  to  superior  court.  See 
Justices  of  the  Peace,  1. 

Allegation  of,  sufficiency  of.  See  Re- 
plevin, 4. 

Allegation  of,  when  a  conclusion  of  law. 
See  Bills  and  Notes,  49. 

Allegation  of,  what  possession  supports. 
See  Criminal  Law,  523. 

Averment,  want  of  direct,  and  curing  of. 
See  Corporations,  30. 

Bills  or  notes,  ownership  of.  See  Bills  and 
Notes,  VI. 

Averment  of,  and  what  provable  under. 
See  Mines  and  Mining,  12. 

Complaint,  defect  of,  in  not  alleging, 
cured  by  answer.  See  Banks  and  Banking, 
15. 

Change  of  indicia  of.  See  Fraudulent 
Conveyances,  II,  5. 

Conclusiveness  of  decree  adjudicating 
ownership  of  vessel.    See  Admiralty. 

Declarations  of  grantor,  admissibility  on 
question  of  ownership  of  spring  or  ditch. 
See  Evidence,  44. 

Denial  of,  what  insufficient  See  Criminal 
Law,  304. 

Evidence,  burden  of  proof  of.  See  Water- 
courses, 68. 

Evidence  admissible  on  question  of 
ownership  of  water.  See  Irrigation  Com- 
panies, 2,  3. 

Evidence  is  sufficient  to  sustain  decision 
of  ownership,  when.    See  Replevin,  14. 

Evidence  of,  in  action  by  lessee.  See 
Landlord  and  Tenant,  13  et  seq. 

Evidence  of,  what  sufficient  See  Bills 
and  Notes,  48. 

Fact,  is  question  of.  See  Swamp  and 
Overflowed   Lands,  17. 

Fact,  ultimate,  ownership  is.  See  Eject- 
ment,  10. 

Final  receipt  is  evidence  of.  See  Public 
Lands,  16. 

Finding  of,  what  includes.  See  Taxa- 
tion, 60. 

Finding  of,  is  conclusion  of  law.  See  Ap- 
peals, 417. 

Finding  as  to,  is  not  sustained  by  evi- 
dence,   when.    See   Mines  and    Mining,  14. 

Finding  of,  sufficiency  of.  See  Findings, 
13. 

Fish,  ownership  of.    See  Watercourses,  3. 

Indictment  sufficiently  shows,  when.  See 
Criminal  Law,  303. 

Lien  of  laborer  on  threshing  machine  does 
not  depend  on  ownership  of  machine.  See 
Master  and  Servant,  62. 

Newspaper,  proof  of  ownership  of  by  ad- 
missions.   See  Criminal  Law,  562. 

Possession,  prima  facie,  proves.  See  Irri- 
gation Companies,  9. 

Presumption  of  ownership  from  posses- 
sion.   See  Bills  and  Notes,  27. 

Quieting  title.    See  Quieting  Title. 
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PANEL-PARENT  AND  CHILD. 


Sale  of  property  is  an  assertion  of.  See 
Sales,  39. 

Stock,  ownership  of.  See  Corporations,  V, 
3. 

Streets,  ownership  of.    See  Streets,  II. 

Sufficiency  of  allegations.  See  Trusts  and 
Trustees,  72. 

Unknown  owners,  assessment  to.  See 
Swamp  and  Overflowed  Lands,  31. 

Variance  as  to,  what  is  not  See  Crim- 
inal Law,  245. 

Vessels,  evidence  of  ownership  of.  See 
Shipping,  1. 

Warranty  of.    See  Insurance,  4. 

Water,  ownership  of.  See  Irrigation  Com- 
panies, I. 

PANEL. 

Challenge  to  the  panel.  See  Jury  and 
Jurors,  V,  1. 

Impanelment  of  jury.  See  Jury  and 
Jurors,  II. 

PARAMOUNT  OWNERS. 
Surrender  of  possession  to.    See  Sales,  IV. 

PARENT  AND  CHILD. 

Infancy.    See  Infancy. 

Action  for  death  of  child  drowned  in  pond. 
See  Negligence,  3. 

Evidence  of  poverty  of  plaintiff  is  inad- 
missible in  action  for  death  of  parent  See 
Negligence,  35-37. 

Damages  for  death  of  child.  See  Dam- 
ages, 14. 

Election  in  action  for  injury  to  child  be- 
tween separate  averments  of  pleadings,  not 
compelled,  when.    See  Election,  4. 

Death  of  trespassing  child,  liability  for. 
See  Negligence,  3. 

Adverse  possession  by  father,  who  is  co- 
tenant  with  his  sons.  See  Adverse  Posses- 
sion, 19  et  seq. 

Parol  gift  of  land  to  niece  enforceable  as 
gift,  when.    See  Gifts,  27. 

Delivery  of  deed  from  parent  to  child,  evi- 
dence of.    See  Deeds,  6. 

Partnership  between,  to  deal  in  realty, 
accounting  and  settlement  See  Partner- 
ship, 29,  30. 

Deed  from  father  to  daughter  does  not 
raise  trust  in  favor  of  other  children.  See 
Trusts  and  Trustees,  44. 

1.  A  decree  rendered  upon  publication  of 
summons,  in  an  action  brought  by  a  mother 
to  secure  the  custody  of  the  children  who 
have  been  removed  from  the  state  by  the 
father,  awarding  to  the  plaintiff  the  exclu- 
sive custody  of  the  children,  is  without 
jurisdiction,  and  should  be  vacated  upon  mo- 
tion of  the  defendant  (De  La  Montanya  v. 
De  La  Montanya,  112  Oal.  131.) 

2.  Section  203  of  the  Civil  Code  authoriz- 
ing an  action  by  a  child  to  be  freed  from  the 
dominion  of  a  parent,  for  abuse  of  parental 
authority,  and  to  enforce  the  duty  of  sup- 
port and  education,  is  enacted  for  the  bene- 
fit and  protection  of  the  children;  and  the 
first  consideration  of  the  trial  court  in  such 


an  action  should  be  the  welfare  of  the  chil- 
dren. (Hutchinson  v.  Hutchinson,  124  Cal. 
677.) 

3.  In  an  action  by  twin  daughters  aged 
sixteen  years,  whose  mother  was  dead,  to 
be  freed  from  the  dominion  of  their  father, 
evidence  showing  that  he  had  lost  their  con- 
fidence and  the  power  to  control  them  as  the 
result  of  cruel  treatment  and  that  without 
any  showing  that  he  had  some  other  suit- 
able place  for  them,  he  sought  to  take  them 
against  their  will  from  the  home  of  a  wo- 
man who  could  control  them,  and  who  found 
them  gentle  and  obedient,  and  who  had  re- 
ceived them  with  his  consent  from  a  train- 
ing home  in  which  he  had  left  them,  under 
a  promise  by  him  to  pay  her  a  monthly  al- 
lowance for  their  support,  is  sufficient  to 
sustain  a  finding  of  abuse  of  parental  au- 
thority, and  to  support  a  judgment  in  their 
favor.  (Hutchinson  v.  Hutchinson,  124  Cal. 
677.) 

4.  A  contract  entered  into  between  di- 
vorced parents  by  the  terms  of  which  the 
custody  of  a  minor  daughter,  which  had 
been  awarded  to  the  mother,  was  trans- 
ferred to  the  father,  who  agreed  to  bear  the 
expenses  of  her  support  and  education  until 
she  reached  the  age  of  eighteen,  and  then 
to  return  her  to  her  mother,  and,  in  case  of 
violation  of  any  provision  of  the  contract  by 
him.  agreed  to  restore  the  daughter  to  her 
mother  free  of  expense,  and  for  any  failure 
to  do  so  to  become  liable  to  the  mother  In 
the  sum  of  one  thousand  dollars  as  liqui- 
dated damages,  if  construed  as  importing 
anything  more  than  an  agreement  to  allow 
and  afford  facilities  to  the  daughter  to  re- 
turn to  the  mother  at  the  age  of  majority,  if 
she  chose  to  do  so,  and  as  imposing  an  un- 
conditional obligation  to  return  her  to  her 
mother  at  the  age  of  eighteen  at  all  events, 
is  to  that  extent  void,  and  the  stipulated 
damages  cannot  be  recovered  for  its  breach. 
(Dittrich  v.  Gobey,  119  Cal.  599.) 

5.  The  right  of  freedom  from  personal 
constraint  is  perfect  at  the  age  of  majority, 
and  no  parent  has  a  right  to  the  custody  of 
a  child  thereafter;  and  a  stipulation  to  re- 
store a  daughter  to  the  custody  of  a  mother 
at  the  age  of  eighteen,  nolens  volens,  is  as 
much  a  contract  to  infringe  the  personal 
liberty  of  the  daughter  as  if  the  period 
fixed  had  been  twice  or  thrice  that  age,  and 
is  unlawful.  (Dittrich  v.  Gobey,  119  Cal. 
599.) 

6.  In  an  action  for  the  death  of  plaintiff's 
son,  the  grievance  to  be  redressed  is  that  of 
plaintiff  as  a  relative  of  the  deceased,  and 
not  that  of  the  deceased;  and  It  is  error  in 
such  action  to  instruct  the  jury  that  they 
may  allow  exemplary  damages,  if  the  act 
causing  death  was  wanton,  cruel,  and  ma- 
licious.   (Lange  v.  Schoettler,  115  Cal.  38a) 

7.  Parents  are  chargeable  with  ordinary 
care  in  the  protection  of  their  minor  chil- 
dren; and  where  a  young  child  had  been 
told  by  its  mother  not  to  leave  the  house, 
and  she  supposed  that  he  remained  in  the 
house,  but  the  child  left  it  contrary  to  her 
command,  while  she  was  engaged  in  wash- 
ing, and  wandered  to  another  street,  where 
the  electric  cars  were  running,  and  where  he 
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had  been  frequently  told  not  to  go,  and  was 
there  run  over  and  killed,  the  question 
whether  the  conduct  of  the  mother,  in  per- 
mitting the  child  to  be  out  of  her  sight  for  a 
period  of  fifteen  or  twenty  minutes,  without 
satisfying  herself  of  its  whereabouts,  was, 
under  all  the  circumstances,  a  want  of  or- 
dinary care,  is  a  fairly  debatable  question, 
which  the  jury  are  to  determine.  (Fox  v. 
Oakland  Cons.  St  Ry.,  118  Cal.  55.) 

8.  Where  there  is  evidence  tending  to 
show  that  when  the  child  went  upon  the 
railway  track,  he  was  a  sufficient  distance 
in  advance  of  the  approaching  car  to  have 
enabled  those  in  charge  of  the  car,  by  the 
exercise  of  ordinary  care,  to  have  stopped 
before  striking  the  child,  such  evidence 
tends  to  show  gross  negligence  on  the  part 
of  the  defendant's  servants,  and  to  Justify 
a  finding  for  plaintiff,  notwithstanding  the 
negligence  of  the  parents  in  permitting  the. 
child  to  be  In  the  street.  (Fox  v.  Oakland 
Cons.  St.  Ry.,  118  Cal.  55.) 

9.  Evidence  that  the  plaintiff  had  no  serv- 
ants, and  was  too  poor  to  employ  any  to 
keep  his  child,  has  no  relevant  or  competent 
bearing  upon  the  question  whether  he  has 
given  the  child  that  degree  of  care  which 
the  law  requires  at  his  hands,  and  it  is 
erroneous  to  instruct  the  Jury  that  the  fact 
that  plaintiff  is  a  poor  man,  if  true,  is  a 
matter  to  be  considered  by  them  in  determin- 
ing whether  or  not  he  has  been  guilty  of 
contributory  negligence.  (Fox  v.  Oakland 
Cons.  St  Ry.,  118  Cal.  55.) 

10.  The  fact  that  the  deceased  was  only 
about  twelve  years  of  age,  did  not  require 
the  court  to  submit  to  the  jury  whether  his 
attempt  to  cross  between  the  cars  con- 
stituted negligence.  The  law  imposes  upon 
minors  the  duty  of  giving  such  attention  to 
their  surroundings  and  care  to  avoid  dan- 
ger as  may  fairly  and "  reasonably  be  ex- 
pected from  persons  of  their  age  and  capac- 
ity; and  children,  as  well  as  adults,  must 
use  the  discretion  which  persons  of  their 
years  ordinarily  have,  and  cannot  be  per- 
mitted with  impunity  to  indulge  in  conduct 
which  they  know,  or  ought  to  know,  to  be 
careless.  (Studer  v.  Southern  Pac.  Co.,  121 
Cal.  400.) 

11.  Where  it  appears  that  subsequently 
to  the  decree  and  to  the  remarriage  of  the 
divorced  wife,  the  children  were  received 
into  the  family  of  the  stepfather,  and  the 
expenses  of  their  care  and  education  were 
voluntarily  Incurred  by  him,  it  must  be  pre- 
sumed, under  section  209  of  the  Civil  Code, 
that  he  supported  them  as  a  parent,  and 
they  are  not  liable  to  him  for  their  support. 
The  father  is  not  bound  to  reimburse  the 
stepfather  therefor;  and  the  court  cannot 
order  such  reimbursement  under  section  138 
of  the  Civil  Code.  (McKay  v.  McKay,  125 
Cal.  65.) 

PAROL  CONTRACTS. 

See  Statute  of  Frauds. 

Contemporaneous  oral  contract,  breach  of, 
effect  of.    See  Growing  Crops,  6. 


PAROLE. 
Breach  of.    See  Criminal  Law,  251. 

PAROL  EVIDENCE. 

Affecting  written  Instruments.  See  Evi- 
dence, VI. 

PAROL  GIFTS. 
Of  land,  when  sustained.    See  Gifts,  27. 

PARTIAL  DISTRIBUTION. 
See  Estates  of  Deceased  Persons,  VIII,  2. 

PARTICULARS. 
Bills  of.    See  Bills  of  Particulars. 

PARTIES. 

[Embraces  general  principles  relating  to 
parties.  For  questions  concerning  parties 
in  particular  actions,  see  Particular  Titles.  1 

I.  Real  Party  in  Interest. 
II.  Fictitious  Parties. 

III.  Proper  and  Necessary  Parties;  Defect, 

How     Taken     Advantage     of     and 
Waiver  of. 

IV.  Death  of  or  Assignment  by  Party;  Sub- 

stitution of  Parties. 

Adverse.    See  Appeals,  77. 

Adverse,  who  to  be  served  with  notice. 
See  New  Trial,  44,  46. 

Appearance.    See  Appearance. 

Examination,  where  party  becomes  a  wit- 
ness.   See  Witnesses,  II. 

New  parties  brought  in  by  supplemental 
complaint  may  plead  statute  of  limitations. 
See  Statute  of  Limitations,  54. 

New.  bringing  in  by  cross-complaint  See 
Cross-Complaint,  4  et  seq. 

New  parties,  sustaining  demurrer  to 
amendment  bringing  in.  See  Pleading  and 
Practice,  49. 

Presumption  as  to  service  of  parties.  See 
Appeals,  XI,  14,  c. 

Stipulation  by  party  represented  by  attor- 
ney, effect  of.    See  Attorney  and  Client,  II. 

Purchaser  of  rights  of  nominal  parties  in 
partition  suit,  jights  of.  See  Appeals,  XII, 
10. 

I.  Real  Party  in  Interest. 

Who  may  sue  to  foreclose  mortgages. 
See  Mortgages,  XVIII,  1. 

Supervisors  may  sue  to  protect  interests  of 
city.    See  Supervisors,  III. 

Capacity  to  sue,  objection  first  raised  on 
appeal.    See  Appeals,  XI,  11,  a. 

Capacity  to  sue,  want  of  is  waived  by  ab- 
sence of  objection.  See  Justices  of  the 
Peace,  5. 

Real  party  in  interest  in  suit  to  foreclose. 
See  Mortgages,  XVIII,  2. 

Party  beneficially  interested,  complaint 
sufficiently  shows,  when.  See  Mandamus, 
12. 
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PARTIES,   II,   III. 


Action  on  contract  for  one's  benefit  See 
Mortgages,  63. 

Assignee  of  written  contract  is  real  party 
in  interest.  See  Assignment  of  Contracts, 
7. 

Finding  on  question  as  to  real  party  in 
interest,  what  sufficient.  See  Mortgages, 
101. 

1.  The  rule  that  the  court  may  look  be- 
yond the  record  to  ascertain  who  are  real 
parties  in  interest  not  of  record  applies  only 
to  a  person  who  voluntarily  undertakes  in 
whole  or  in  part  the  prosecution  or  defense 
of  an  action  between  other  parties  in  pro- 
tection of  his  own  interest,  or  In  pursuance 
of  some  obligation  which  he  has  incurred, 
and  does  not  apply  to  one,  whatever  his  in- 
terest, who  has  not  in  any  way  aided  or  in- 
termeddled in  the  action  prior  to  the  filing 
of  a  complaint  for  intervention,  except  by 
procuring  a  dismissal  from  the  plaintiff,  for 
the  protection  of  his  interest  (McDonald  v. 
Cutter.  120  Cal.  44.) 

II.  Fictitious  Parties. 

Suing  defendants  by  fictitious  names, 
change  of  venue.    See  Venue,  14. 

2.  A  defendant  can  only  be  sued  by  a  fic- 
titious name  when  the  plaintiff  is  ignorant 
of  his  name;  and  until  substitution  is  made 
of  the  true  name  of  a  defendant  served  with 
summons  under  a  fictitious  name,  the  rights 
of  other  parties  to  the  action  will  not  be  af- 
fected by  such  service  nor  by  his  appear- 
ance in  the  suit  (Bachman  v.  Cathry,  113 
Cal.  408.) 

3.  Where  a  defendant  sued  by  his  true 
name,  and  other  codefendants  sued  by  ficti- 
tious names  are  charged  jointly  with  the 
conversion  of  plaintiff's  property,  the  court, 
in  the  absence  of  any  counter-showing  from 
the  plaintiff,  may  presume  that  the  defend- 
ant sued,  and  served  by  his  true  name, 
knows  who  were  his  associates  and  the  place 
of  their  residence.  (Bachman  v.  Cathry,  113 
Cal.  408.) 

4.  Where  defendants  sued  by  fictitious 
names  were  served,  and  appeared  and  an- 
swered by  their  true  names,  the  complaint 
must  be  amended  to  insert  their  true  names, 
but  where  such  amendment  was  not  made, 
and  the  specific  rights  in  the  land  con- 
demned of  all  persons  sued  by  fictitious 
names  were  in  fact  determined,  the  absence 
of  the  amendment  is  not  ground  for  order- 
ing a  new  trial;  but  the  judgment  upon  ap- 
peal will  direct  the  lower  court  to  amend  the 
complaint  as  of  date  prior  to  the  judgment, 
in  order  to  support  the  judgment.  (Alameda 
County  v.  Crocker,  125  Cal.  101.) 

III.  Proper  and  Necessary  Parties;  Defect, 
How  Taken  Advantage  of,  and 
Waiver  of. 

Wife  cannot  be  joined  with  husband, 
when.    See  Husband  and  Wife,  52. 

Joinder  of,  in  injunction  suits.  See  In- 
junctions, 22. 

Who  may  be  joined  in  suit  to  quiet  title  to 
water.    See  Watercourses,  62. 


Persons  independently  obstructing  stream 
cannot  be  joined  in  action  to  abate  nuisance. 
See  Watercourses,  1. 

Unnecessary  party,  effect  of  judgment  on. 
See  Partnership,  37. 

Defect  of,  does  not  exist  in  suit  for  divi- 
sion of  trust  funds,  when.  See  Religious 
Societies,  2. 

Demurrer  for  defect  or  misjoinder  of 
parties,  when  properly  overruled.  See 
Pleading  and  Practice,  23. 

Misjoinder  of  parties  is  without  prejudice 
to  defendant,  when.    See  Executions,  30. 

Grantor  is  not  proper  party  in  suit  to  en- 
join obstruction  of  way.    See  Easements,  2. 

Bill  to  subject  equitable  assets  to  judg- 
ment other  creditors  are  not  necessary 
parties.    See  Equity,  7. 

Necessary,  who  are  not,  in  action  to  deter- 
mine invalidity  of  junior  redemption.    See 
.  Executions,  30. 

Necessary,  on  foreclosure  of  mortgage. 
See  Homesteads,  25,  26. 

Necessary,  in  action  by  lessee  to  enforce 
lien  for  Improvements.  See  Landlord  and 
Tenant.  46. 

Waiver  of  nonjoinder.  See  Trusts  and 
Trustees,  61. 

Misjoinder  is  waived  by  failure  to  present 
it    See  Easements,  2. 

Nonjoinder  of  partner  is  waived  by  fail- 
ure to  plead  objection.    See  Partnership,  24. 

Defect  in  not  alleging  capacity  to  sue  is 
cured  by  answer,  when.  See  Executors  and 
Administrators,  50. 

Nonjoinder  of  heirs  waived,  where  an- 
swer does  not  plead  it  See  Husband  and 
Wife,  64. 

Defect  in  complaint  not  showing  capacity 
to  sue  is  cured,  although  demurrer  erron- 
eously overruled.  See  Executors  and  Ad- 
ministrators, 50. 

Nonjoinder  must  be  pleaded  in  abatement 
See  Shipping,  8. 

Harmless  ruling  sustaining  demurrer  for 
misjoinder  of  parties  defendant  not  ground 
for  reversal.    See  Buildings. 

Order  overruling  demurrer  for  misjoinder 
is  error  without  prejudice,  when.  See  Ap- 
peals, 281. 

Mistake  of  law  as  to,  relief  in  equity.  » See 
Homesteads,  27. 

5.  Where  the  defendant  is  severally  liable 
to  the  action  brought  against  him,  an  ob- 
jection that  there  is  a  nonjoinder  of  parties 
defendant  cannot  be  sustained.  (Kreling  v. 
Kreling,  118  Cal.  413.) 

6.  If  the  relief  sought  by  a  plaintiff,  by 
reason  of  the  cause  of  action  as  framed  in 
his  complaint,  would  render  all  of  the  per- 
sons named  as  defendants  proper  parties  to 
entitle  him  to  such  relief,  a  defendant 
against  whom  a  sufficient  cause  of  action  is 
stated  cannot  demur  for  misjoinder  of  de- 
fendants because  the  complaint  does  not 
sufficiently  state  a  cause  of  action  against 
another  defendant  (Gardner  v.  Samuels, 
116  Cal.  84.) 

7.  Where  no  cause  of  action  is  stated 
against  the  sole  party  defendant,  and  the 
cause  of  action,  so  far  as  stated,  is  against 
others  not  made  parties,  the  objection  can  be 
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raised  upon  general  demurrer,  and  is  not 
waived  by  failure  to  demur  specially  for 
nonjoinder  of  parties  defendant  (Wilson  v. 
Carter,  117  Gal.  53.) 

8.  Any  defect  of  parties  is  waived  by  the 
appellant  by  not  demurring  upon  that 
ground.  (Woodbury  v.  Nevada  Southern 
Ry.  Co.  120  Cal.  463.) 

9.  A  demurrer  to  a  complaint  upon  the 
ground  of  a  misjoinder  of  parties  which 
designates  the  defendants  who  are  improp- 
erly joined  with  the  demurring  party,  suffi- 
ciently calls  the  plaintiff  8  attention  to  the 
objection  to  the  complaint  and  is  sufficient 
in  form.  It  is  not  necessary  to  incorporate 
into  the  demurrer  an  argument  in  support 
thereof,  or  to  state  therein  the  reasons  why 
the  misjoinder  is  improper.  (Gardner  v. 
Samuels,  116  Cal.  84.) 

10.  A  demurrer  for  nonjoinder  of  parties 
is  defective  and  insufficient  when  it  does 
not  contain  the  necessary  specification  of 
what  parties  should  have  been  joined,  or 
in  what  the  nonjoinder  consists.  (Kreling  v. 
Kreling,  118  Cal.  413.) 


IV.  Death  of  or  Assignment  by  Party;  Sub- 
stitution of  Parties. 

Substitution  of  party  where  fictitious 
party  sued.    See  ante,  II. 

11.  Upon  the  death  of  the  nominal  party 
•defendant,  his  executor  or  administrator 
cannot  be  substituted  as  defendant;  and  for 
the  purposes  of  the  litigation,  such  death  is 
immaterial,  if  the  action  is  still  continued  by 
the  transferee  in  the  name  of  the  deceased 
defendant,  without  substitution  of  himself 
as  the  real  party  in  interest  (Tuffree  v. 
Stearns  Ranchos  Co.,  124  Cal.  306.) 

12.  Error  in  the  substitution  of  an  as- 
signee ex  parte  is  waived  by  an  answer  to 
the  supplemental  complaint  of  the  assignee. 
(Ford  v.  Bushard,  116  Cal.  273.) 

Substitution  of  one  purchasing  pending 
suit.    See  Mortgages,  122. 

Judgment  is  properly  entered  against  one 
purchasing  pending  suit  and  substituted  for 
defendant.    See  Replevin,  22. 

Substituted  parties,  estoppel  of.  See  Re- 
ceivers, 2. 

Substitution  of,  presumption  on  appeal  on. 
See  Appeals,  XI,  14,  h. 

Orders  substituting  parties,  appealability 
of.    See  Appeals,  II,  7. 


PARTITION. 

I.  By  Act  of  the  Parties. 
II.  By  Suit 


I.  By  Act  of  the  Parties. 

Character  of  community  property  is  not 
changed  by  decree  in.  See  Husband  and 
Wife,  39. 

Action  to  correct  mistake  in  deed  and 
quiet  title.    See  Statute  of  Limitations,  33. 

Purchaser  of  property  involved  in  parti- 
tion suit,  rights    of.    See    Appeals,  430-432. 


Water  right  passes  on  division  of  land. 
See  Watercourses,  38. 

Lien  for  costs  in,  when  adjudged  sepa- 
rately from  judgment.    See  Costs,  13. 

Erroneous  decree  of  partition  may  be 
color  of  title.    See  Adverse  Possession,  5. 

Decree  in,  confers  no  additional  right 
See  Husband  and  Wife,  39. 

Sale  en  masse  of  lot  incapable  of  being 
partitioned.    See  Guardian  and  Ward,  21. 

1.  A  deed  purporting  to  be  made  by  sev- 
eral cotenants  for  the  purpose  of  effecting  a 
partition  of  the  common  property  does  not 
become  operative  as  a  conveyance  until  it 
has  been  executed  by  all  of  the  grantors. 
(Center  v.  Davis,  113  Cal.    307.) 

II.  By  Suit 

2.  As  a  general  rule,  all  the  parties  in  an 
action  for  partition  are  actors,  and  each 
party  may  set  up  in  his  pleadings  his  inter- 
est in  the  premises  and  have  it  ascertained 
and  adjudicated,  and  such  adjudication 
must  appear  in  the  interlocutory  decree,  in 
order  to  its  validity,  whether  there  is  to  be 
a  strict  partition,  or  the  case  is  one  where 
the  premises  cannot  be  divided  and  must  be 
sold;  but  where  the  heirs  of  a  deceased  co- 
tenant  are  contesting  his  estate  in  the  pro- 
bate court,  which  cannot  be  ousted  of  juris- 
diction of  such  contest,  and  the  interest  of 
the  deceased  cotenant  has  been  definitely 
ascertained,  and  the  premises  must  be  sold 
in  order  to  effect  a  just  division,  it  is  proper 
to  make  a  decree  of  sale,  leaving  the  rights 
of  the  contesting  claimants  to  be  determined 
in  the  court  having  jurisdiction  thereof,  and 
such  decree  is  warranted  by  the  general 
law  of  partition,  and  not  violative  of  any 
provision  of  the  code.  (Grant  v.  Murphy, 
116  Cal.  427.) 

3.  Sections  759  and  774  of  the  Code  of 
Civil  Procedure,  so  far  as  applying  to  the 
determination  by  the  court  of  questions  of 
title,  as  between  hostile  claimants  to  any 
share  or  parcel,  or  to  the  proceeds  of  the 
sale  thereof,  are  to  be  construed  as  limited 
to  the  determination  of  issues  over  which 
the  court  in  which  the  partition  proceedings 
are  pending  has  jurisdiction,  and  not  as  ap- 
plicable to  the  determination  of  hostile 
claims  to  the  estate  of  a  deceased  cotenant 
over  which  the  probate  court  has  exclusive 
jurisdiction.  (Grant  v.  Murphy,  116  Cal. 
427.) 

4.  In  an  action  for  partition,  in  which  the 
evidence  showed  that  one  of  the  defendants, 
pendente  lite,  had  acquired  all  the  title  of 
the  plaintiff  in  the  land  sought  to  be  divided, 
a  finding  that  the  plaintiff  had  no  right  or 
interest  in  the  premises  is  a  finding  of  the 
ultimate  fact  proved  by  the  deed  from  him, 
and  is  sufficient  to  sustain  a  judgment  dis- 
missing the  action.  (Mayer  v.  Mayer,  118 
Cal.  510.) 

5.  A  specific  finding  that  such  deed  was 
not  procured  by  fraud  or  undue  influence  Is 
not  necessary,  where  no  evidence  tending 
to  show  such  facts  was  offered  by  the  plain- 
tiff.   (Mayer  v.  Mayer,  118  Cal.  510.) 
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6.  A  decree  of  partition  of  the  land  in 
which  trustees  held  an  undivided  interest  in 
trust,  in  an  action  in  which  the  court  had 
jurisdiction  of  all  the  parties  interested  in 
the  land,  allotting  different  portions  of  it  in 
severalty  to  the  several  parties  before  it,  is 
a  determination  of  the  rights  of  the  parties, 
which  became  conclusive  of  their  rights, 
where  no  appeal  was  taken  therefrom;  and 
accounts  of  the  trustees  embracing  all  of  the 
land  allotted  to  them  by  such  decree  in 
trust  for  the  beneficiaries  represented  by 
them,  cannot  be  objected  to  as  not  embrac- 
ing the  whole  of  the  trust  estate.  (Matter 
of  Trescony,  119  Cal.  568.) 

7.  Where  a  city  sold  and  conveyed  its  title 
to  all  the  lands  of  a  pueblo  lot  by  reference 
to  an  official  map  of  the  pueblo  lands  of  the 
city  then  on  file  in  the  office  of  the  city 
clerk,  and  designated  by  the  name  of  the 
surveyor  who  made  it,  and  the  title  to  lands 
sought  to  be  partitioned  is  deraigned  from 
the  city  under  deeds  of  portions  of  such 
pueblo  lot,  containing  such  reference,  the 
partition  must  be  made  according  to  such 
official  map  and  not  according  to  another 
official  map  subsequently  adopted  by  the 
city,  giving  a  different  location  of  such 
pueblo  lot.    (Sullivan  v.  Lumsden,  118  Cal. 

664.) 

8.  Equity  has  jurisdiction  to  correct  a 
mistake  in  a  decree  in  partition,  by  setting 
it  aside,  and  making  a  repartition,  where  the 
mistake  was  extrinsic  and  collateral  to  the 
questions  examined  and  determined  in  the 
original  action  for  partition,  and  led  the 
court  to  do  what  it  did  not  Intend  to  do,  in 
confirming  to  the  plaintiffs  a  piece  of  land 
not  described  or  referred  to  in  the  complaint, 
or  in  the  findings  or  interlocutory  judgment, 
and  which  was  not  included  in  the  title  to 
the  land  sought  to  be  partitioned,  but  was 
owned  and  possessed  adversely  by  one  not  a 
party  to  the  action,  it  appearing  that  the 
mistake  originated  in  an  incorrect  use  made 
by  the  referees  of  the  lines  indicated  upon 
a  second  official  map  of  the  city  then  in 
force,  which  showed  different  boundaries  of 
the  lot  sought  to  be  partitioned  from  those 
fixed  by  a  prior  official  map  which  was  re- 
ferred to  in  the  grant  made  by  the  city, 
under  which  the  title  to  the  lot  sought  to  be 
partitioned  was  deraigned,  and  under  which 
the  partition  ought  to  have  been  made. 
(Sullivan  v.  Lumsden,  118  Cal.  664.) 

9.  The  plaintiffs  are  not  barred  by  delay 
and  laches  from  maintaining  a  suit  in  equity 
to  set  aside  the  final  decree  of  partition  on 
the  ground  of  mistake,  brought  within  one 
year  after  the  decree  was  entered,  where  it 
appears  that  there  was  nothing  in  the  report 
of  the  referees,  or  in  the  record  of  the  ac- 
tion for  partition,  or  in  the  final  decree,  to 
indicate  the  mistake,  but  it  was  concealed 
by  reference  to  the  lands  described  in  the 
complaint,  and,  without  fault  or  negligence 
of  the  plaintiffs,  was  not  discovered  until 
after  their  remedy  by  motion  or  other  legal 
process  in  the  o/iglnal  action  had  expired, 
and  that  as  soon  as  they  received  informa- 
tion which  led  them  to  suspect  it.  they  took 
immediate  steps  to  ascertain  the  facts,  and 


employed  counsel  to  prosecute  the  suit  In 
equity.  (Sullivan  v.  Lumsden,  118  Cal.  664.) 
10.  Where  the  plaintiffs  executed  a  quit- 
claim deed  for  a  small  portion  of  the  lands 
claimed  by  them  in  exchange  for  a  like  deed 
from  the  appellant  for  a  parcel  of  land  out- 
side of  the  lot  of  which  partition  was  sought, 
and  to  which  appellant  had  no  valid  claim 
or  title,  and  it  appeared  that  the  deeds 
were  exchanged  by  mutual  mistake,  and 
that  plaintiff's  deed  was  without  any  con- 
sideration, and  the  court  sets  out  in  its 
findings  all  the  facts  necessary  to  annul  the 
deeds,  and  in  the  judgment  of  repartition, 
decreed  an  allotment  to  each  of  the  parties 
of  the  land  originally  owned  by  such  party, 
it  is  not  necessary  that  there  should  be  a 
formal  annulment  of  the  deeds  in  the  judg- 
ment, but  it  had  the  effect  to  vacate  and  set 
aside  the  deeds,  and  was  sufficient  in  form. 
(Sullivan  v.  Lumsden,  118  Cal.  664.) 


PARTNERSHIP. 

I.  What  Agreements  Constitute. 

II.  Corporation  Formed  to  Carry  on  Busi- 
ness of  Partnership. 

III.  Mutual  Obligations;  Obtaining  Advan- 

tage Through  Fraud. 

IV.  Powers    and    Liabilities    as    Regards 

Third  Persons. 

1.  Liability  of  Firm  on  Note  or  In- 

dorsement by  Partner. 

2.  Liability  for  Individual  Acts  or 

Acts  of  Copartner. 

3.  Rights    of  Creditors;   Herein   of 

Partnership  or  Separate  Credit- 
ors. 

4.  Action    by  Partner  or   by  Firm; 

Filing   Certificate. 

5.  Actions  Against  Firm. 

V.  Retirement  of  Partners. 

VI.  Incompetent  Partner;  Guardian  for. 

VII.  Dissolution,    Accounting    and    Settle- 
ment. 

VIII.  Death  of  Partner;  Acts  of  Survivor  or 
Executor;  Rights  Under  Partner- 
ship Articles. 

Attorneys,  partnership  between.  See  At- 
torney and  Client,  V. 

Mining  partnerships.  See  Mines  and  Min- 
ing, V. 

Between  owners  of  competing  race  horses 
is  valid,  when.    See  Gaming,  3. 

To  carry  on  business  of  letting  houses  for 
prostitution  is  illegal.    See  Contracts,  21. 

Assessment  to  partnership  shows  member 
was  on  assessment-roll.  See  Jury  and  Ju- 
rors, 18. 

Illegal,  no  accounting  can  be  had.  See 
Contracts,  21. 

Devise  of  partnership  interest  to  copart- 
ners, what  carries.  See  Estates  of  De- 
« i  nsed  Persons,  119. 

Agreement  by  creditors  for  assignee  to 
carry  on  business  does  not  constitute  a  part- 
nership, when.  See  Bankruptcy  and  Insol- 
vency, 40. 
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Assignee  of  partnership  may  sne  without 
regard  of  partnership  to  sue.  See  Assign- 
ment of  Contracts,  8. 

Partnership  before  marriage,  nature  of 
property.    See  Husband  and  Wife,  37. 

Insolvency  of  member  of  firm.  See  Bank- 
ruptcy and  Insolvency,  I. 

I.  What  Agreements  Constitute. 

What  creates.    See  Gaming,  3. 

Employee  who  has  interest  in  business, 
enjoining  acts  of,  after  his  discharge.  See 
Injunctions,  9,  10. 

Contract  is  one  of  employment  and  not  a 
partnership,  when.  See  Master  and  Ser- 
vant, 4. 

What  agreement  does  not  constitute  prop- 
erty partnership  property.  See  Mines  and 
Mining,  18. 

Lessor  not  liable  as  ostensible  partner, 
when.    See  Landlord  and  Tenant,  30,  31. 

Action  to  adjudge  one  a  partner,  and  for 
an  accounting,  venue  of.    See  Venue,  5. 

1.  A  lease  of  a  threshing  machine  outfit 
for  half  of  the  net  profits  which  may  be 
earned  by  the  use  of  it  by  the  lessees  in 
their  exclusive  management  and  conduct  of 
it  during  the  threshing  season  does  not  con- 
stitute a  partnership  between  the  lessors 
and  lessees.  (Nofsinger  v.  Goldman,  122 
Cal.  609.) 

2.  A  contract  between  the  owner  of  a 
tract  of  land,  who  had  subdivided  it  for 
sale,  and  a  real  estate  broker,  that  the  latter 
should  sell  the  subdivided  tracts,  at  prices  to 
be  fixed  by  the  owner,  and  when  all  the  land 
was  sold,  there  should  be  paid  out  of  the 
proceeds  of  the  sales  the  cost  of  the  land, 
with  interest,  and  the  expense  of  selling, 
and  that  the  residue,  if  any,  should  be  di- 
vided equally,  does  not  constitute  a  part- 
nership, but  is  an  agreement  to  share  con- 
ventional profits  with  the  broker,  as  a  mode 
of  compensation  for  his  services  as  an 
agent  in  selling  land  in  which  he  owned  no 
interest.    (Coward  v.  Clanton,  122  Cal.  451.) 

3.  Profit-sharing  is  not  made  a  test  of  part- 
nership by  the  code,  which  requires  "the 
association  of  two  or  more  persons  for  the 
purpose  of  carrying  on  business  together," 
as  a  distinguishing  feature  of  a  partnership. 
(Coward  v.  Clanton,  122  Cal.  451.) 

4.  Where  one  of  the  members  of  a  copart- 
nership doing  business  under  a  corporate 
name  having  his  surname  in  its  title,  char- 
tered barges  expressly  for  the  use  of  the 
copartnership,  and  designated  himself  in  the 
charter  and  in  the  signature  thereof  as  presi- 
dent of  such  company,  the  evidences  upon 
the  face  of  the  charter  that  it  was  designed 
to  be  the  contract  of  the  copartnership,  if 
not  sufficiently  clear  of  themselves  to  prove 
it  as  matter  of  law,  are,  at  least,  sufficient 
to  warrant  parol  evidence  to  show  that  the 
company  was  bound  by  the  terms  of  the  con- 
tract as  principal.  (Southern  Pac.  Co.  v. 
Yon  Schmidt  Dredge  Co.,  118  Cal.  368.) 
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II.  Corporation  Formed  to  Carry  on  Busi- 
ness of  Partnership. 

Corporation  succeeding  to  partnership, 
rights  and  liabilities  of.  See  Corporations, 
XII. 

5.  In  an  action  for  a  dissolution  of  a  co- 
partnership, between  persons  who  are  al- 
leged to  have  formed  a  corporation  to  con- 
duct the  affairs  of  the  partnership,  under  an 
agreement  between  the  partners  that  their 
interests  in  the  copartnership  should  be  rep- 
resented by  shares  of  stock  In  the  copora- 
tion,  where  the  plaintiffs  alleged  that  the 
defendant,  in  fraud  of  the  plaintiffs,  unlaw- 
fully caused  their  stock  to  be  Issued  in  the 
name  of  another  person,  and  afterward 
fraudulently  obtained  their  stock  from  such 
person,  a  complaint  in  intervention  by  such 
person,  which  neither  joins  with  the  plain- 
tiff in  claiming  what  is  sought  by  the  com- 
plaint, nor  with  the  defendant  in  resisting 
the  demands  of  the  plaintiffs,  but  which 
merely  pleads  an  individual  cause  of  action 
in  his  own  right  against  the  defendant,  for 
a  rescission  of  executed  contracts  for  the 
sale  of  other  stock  to  the  defendant,  in 
which  plaintiffs  have  no  interest,  and  for  a 
recovery  to  the  intervenor  of  the  stock  so 
sold,  and  which  shows  on  its  face  that  the 
intervenor,  by  the  transfer  of  all  his  stock 
to  the  defendant,  has  ceased  to  be  a  member 
of  the  alleged  copartnership,  states  no 
ground  of  intervention  in  the  action  to  dis- 
solve the  partnership,  and  is  properly  dis- 
missed.    (Loftus  v.  Fischer,  114  Cal.  131.) 

6.  In  an  action  for  an  accounting  and  set- 
tlement of  a  mining  partnership,  the  mem- 
bers of  which  had  formed  a  corporation, 
where  the  complaint  alleged  that  the  corpor- 
ation was  a  mere  medium  for  carrying  on 
the  partnership  business,  and  set  forth  acts 
and  threatened  acts  of  one  of  the  defendants 
imperiling  the  Interests  of  the  partnership, 
and  of  the  partnership  business,  in  fraud  of 
the  rights  of  the  plaintiffs,  and  another  of 
the  defendants  filed  an  answer  and  cross- 
complaint  in  which  he  charged  specific  acts 
of  fraud  upon  his  rights  committed  by  the 
defendant  charged  with  fraud  in  the  com- 
plaint, and  the  court  found  that  there  was 
no  partnership,  and  that  at  the  formation  of 
the  corporation  the  mining  partnership  was 
terminated,  and  was  then  fully  settled  and 
adjusted,  orders  striking  out  the  averments 
of  fraud  in  the  answer  of  such  other  defend- 
ant, and  sustaining  a  demurrer  to  his  cross- 
complaint,  are  harmless,  and,  even  if  erron- 
eous, are  not  ground  for  reversal.  » Loftus 
v.  Fischer,  117  Cal.  128.) 

7.  Where  the  court  appointed  a  receiver  of 
the  property  held  by  the  corporation,  upon 
the  allegation  that  the  corporation  was  a 
mere  agent  or  medium  for  carrying  on  the 
partnership  business,  and,  upon  the  trial, 
found  that  the  corporation  was  not  the  agent 
of  the  partnership,  and  never  carried  on  the 
partnership  business  in  any  manner,  an  or- 
der directing  the  receiver  to  deliver  the  prop- 
erty to  the  corporation  is  proper,  and  should 
be  affirmed  upon  appeal.  (Loftus  v.  Fischer, 
117  Cal.  128.) 
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III.  Mutual  Obligations;    Obtaining  Advan- 
tage Through  Fraud. 

Partner  purchasing  interest  of  copartner 
and  concealing  fact  that  combination  has 
been  formed,  contract  not  rescinded.  See 
Rescission  of  Contracts,  7. 

Interest  of  each  member  extends  to  every 
portion  of  property.  See  Jury  and  Jurors, 
38. 

Contribution  from  retiring  partner.  See 
post,  V. 

8.  Section  2411  of  the  Civil  Code,  in  re- 
lating to  the  duties  of  partners  toward  each 
other,  applied.  (Richards  v.  Fraser,  122  Cal. 
456.) 

9.  If  a  release  is  obtained  from  a  partner 
by  his  copartners,  by  which  they  have  se- 
cured a  decided  advantage  over  him,  through 
concealing  information  of  their  actions  which 
as  his  partners  and  as  trustees  for  him  they 
ought  to  have  divulged,  the  withholding  of 
such  information  is  equivalent  to  a  false 
representation  at  the  time  of  the  release. 
(Richards  v.  Fraser,  122  Cal.  456.) 

10.  In  an  action  to  set  aside  a  release  al- 
leged to  have  been  fraudulently  procured 
by  the  defendants  as  copartners  of  the  plain- 
tiff, and  for  an  accounting  of  the  partner- 
ship, the  complaint  in  which  also  alleges 
fraudulent  concealment  and  misrepresenta- 
tion by  the  defendants  as  to  the  cost  of  the 
partnership  property,  and  as  to  the  conduct 
of  the  partnership,  upon  an  inquiry  upon 
the  issue  as  to  the  fraudulent  procurement 
of  the  release,  the  plaintiff  should  be  allowed 
to  prove  the  partnership,  and  such  acts  of 
misrepresentation  and  concealment  by  the  de- 
fendants as  to  the  affairs  of  the  partnership 
as  would  tend  to  show  that  the  defendants 
obtained  a  fraudulent  advantage  over  the 
plaintiff  in  procuring  the  release.  (Richards 
v.  Fraser,  122  Cal.  456.) 


IV.  Powers  and  Liabilities  as  Regards  Third 

Persons. 

1.  Liability  of  Firm  on  Note  or  Indorsement 

by  Partner. 

Action  on  firm  note.    See  post,  IV,  5. 

11.  The  liability  of  a  partnership  upon  a 
note  of  an  Individual  partner  given  to  the 
firm  for  his  share  of  the  firm's  indebtedness 
to  a  bank,  one-half  of  which  had  been  paid  by 
the  other  partner,  and  Indorsed  by  the  firm 
to  the  plaintiff,  who  advanced  the  money 
therefor  to  the  firm,  with  the  understanding 
that  it  was  to  be  applied  in  payment  of  the 
remaining  indebtedness  of  the  firm  to  the 
bank,  to  which  it  was  in  fact  applied,  Is 
merely  that  of  an  indorser,  and  not  that  of 
a  principal  debtor  to  the  plaintiff  for  money 
borrowed.    (Meyer  v.  Hegler,  121  Cal.  682.) 

12.  The  payment  of  installments  of  inter- 
est on  such  note  by  checks  drawn  In  the  firm 
name  by  the  maker  of  the  note,  or  by  the 
bookkeeper,  under  his  direction  without  the 
knowledge  of  the  other  partner,  does  not 
f>rove  that  the  note  was  a  principal  obliga- 
tion of  the  firm.  (Meyer  v.  Hegler,  121  Cal. 
682.) 


13.  After  release  of  the  firm  as  indorser  of 
such  note,  by  failure  of  the  holder  to  make 
demand  upon  the  maker,  and  to  give  notice 
of  nonpayment,  upon  subsequent  renewal  of 
the  note  by  the  partner  who  was  the  maker 
thereof,  such  partner  Is  not  authorized  to 
use  the  name  of  the  firm  in  an  indorsement 
of  the  renewed  note,  and  the  other  partner 
cannot  be  held  liable  thereon.  (Meyer  r. 
Hegler,  121  Cal.  682.) 

2.  Liability  for  Individual  Acts  or  Acts  of 

Copartner. 

Signature  by  one  partner  to  memorandum 
of  sale  is  sufficient  See  Statute  of  Frauds, 
16. 

One  partner  may  make  affidavit  for  the 
firm.    See  Mortgages,  190. 

Receipt  given  one  partner,  effect  of.  See 
Mines  and  Mining,  22. 

Liability  for  acts,  where  corporation 
formed  to  do  business  of  partnership.  See 
ante,  II. 

14.  Where  a  member  of  a  copartnership 
engaged  in  the  business  of  buying  and  sell- 
ing lands,  acting  for  the  benefit  of  his  firm, 
and  also  as  agent  for  the  sale  of  a  tract  of 
land,  effected  a  sale  of  the  land  in  his  own 
name  to  a  corporation  engaged  in  the  busi- 
ness of  manufacturing  lumber  near  to  the 
land,  agreeing  that  the  price  fixed  should  be 
paid  in  lumber  to  be  delivered  to  him  at  spec- 
ified rates,  and  on  the  same  day  made  a 
separate  agreement  with  the  owner  of  the 
land  reciting  that  he  had  acted  as  agent  of 
the  owner  in  effecting  the  sale,  and  that 
such  owner  was  to  be  paid  for  the  lumber 
by  him  at  the  rates  specified,  each  lot. deliv- 
ered to  be  paid  for  to  the  owner  at  those 
rates  ninety  days  after  delivery,  with  agreed 
interest,  and  that  the  owner  was  to  sell  the 
lumber  to  him  at  those  rates,  and  should 
pay  him  a  commission  for  effecting  the  sale, 
payable  in  lumber  at  the  rates  fixed,  the  two 
agreements  are  to  be  considered  as  parts  of 
one  transaction,  and  as  binding  the  firm  for 
whose  benefit  they  were  made,  and  an  ac- 
tion will  lie  in  favor  of  the  owner  of  the 
land  against  such  firm  for  lumber  sold  and 
delivered  to  them  under  the  agreement. 
(Wolters  v.  King,  119  Cal.  172.) 

15.  Under  the  circumstances  of  the  case, 
all  of  the  members  of  the  lumber  firm  were 
bound  by  the  terms  of  the  agreement  made 
by  one  of  its  members  for  the  benefit  of  the 
firm,  including  the  oral  agreement  made  re- 
specting the  time  for  payment  of  the  stipu- 
lated commission,  and  none  of  them  can  ap- 
propriate the  lumber  first  delivered  to  them 
under  the  contract  to  the  immediate  pay- 
ment of  the  stipulated  commission,  or  defend 
an  action  by  the  owner  of  the  land  against 
them  for  the  agreed  price  of  such  lumber, 
upon  the  ground  of  such  appropriation. 
(Wolters  v.  King,  119  Cal.  172.) 

16.  Where  a  partnership  was  formed  for 
the  purpose  of  farming  a  large  tract  of  land, 
and  the  written  articles  provided  that  one 
of  the  partners  should  furnish  seed  and  feed 
to  a  limited  amount,  and  his  interest  in  the 
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contract  was  assigned  to  a  grain  dealer  as 
security  therefor,  with  directions  to  furnish 
the  seed  and  feed  as  per  agreement  to  his 
copartner,  who  ordered  and  received  seed 
and  feed  largely  in  excess  of  the  amount  lim- 
ited by  the  agreement,  such  copartner  is 
chargeable  with  notice  of  the  limitation,  and 
is  personally  liable  to  the  grain  dealer  for 
seed  and  feed  ordered  by  him  in  excess  of 
that  amount    (Lane  v.  Turner,  114  Cal.  396.) 

17.  The  fact  that  upon  the  books  of  the 
grain  dealer  the  entire  amount  of  seed  and 
feed  was  charged  to  the  partner  who  as- 
signed the  partnership  contract  to  him  as 
security,  is  pertinent,  but  not  conclusive,  evi- 
dence in  ascertaining  who  was  the  real  pur- 
chaser of  the  excess  over  the  amount  limited 
by  the  articles,  and  the  charge  upon  the 
books  is  open  to  explanation.  (Lane  v.  Tur- 
ner. 114  Gal.  396.) 

18.  In  an  action  by  the  grain  dealer  to  re- 
cover the  excess  of  seed  and  feed  furnished 
to  the  copartner  of  his  assignor,  beyond  the 
amount  limited  by  the  partnership  contract 
assigned  to  him  as  security,  the  defendant 
cannot  counterclaim  any  unadjusted  part- 
nership transactions,  but  may  counterclaim 
a  bill  for  board  furnished  to  another  person 
by  defendant  at  plaintiff's  request.  (Lane 
v.  Turner,  114  Cai.  396.) 


3.  Rights  of  Creditors;  Herein  of  Partner- 
ship or  Separate  Creditors. 

Note  executed  to  mortgagee  by  firm  of 
which  mortgagor  was  a  member  is  not  se- 
cured.   See  Mortgages,  22. 

19.  The  attaching  creditor  who  has  levied 
upon  the  interest  of  an  individual  partner 
in  the  partnership  assets  has  no  right  to 
delay  the  action  to  wind  up  the  affairs  of 
the  partnership  until  the  recovery  of  Judg- 
ment In  the  attachment  suit;  but  if  he  shall 
obtain  judgment  and  sell  the  interest  of  the 
individual  partner,  such  sale  will  entitle  the 
purchaser  to  receive  from  the  court  what- 
ever may  be  found  to  belong  to  such  part- 
ner.   (Isaacs  v.  Jones,  121  Cal.  257.) 

20.  If  the  partner  whose  interest  is  at- 
tached has  made  fraudulent  mortgages  upon 
the  attached  property,  their  invalidity  is  to 
be  determined  when  the  purchaser  of  the 
property  under  execution  shall  become 
clothed  with  title  thereto,  and  the  question 
can  give  no  ground  for  intervention  by  the 
attaching  creditors  in  the  suit  to  settle  the 
partnership.    (Isaacs  v.  Jones,  121  Cal.  257.) 

21.  If  the  partners  have  conspired  to  de- 
feat the  attachment  suit,  the  resistance  to 
such  conspiracy  must  be  made  in  that  suit, 
and  not  by  intervention  in  the  suit  to  settle 
the  partnership.  (Isaacs  v.  Jones,  121  Cal. 
257.) 

22.  The  debts  of  a  partnership  must  be 
discharged  out  of  the  partnership  property 
before  any  portion  of  it  can  be  applied  to 
the  individual  debts  of  the  partners:  and  the 
creditors  of  the  partnership  are  entitled  to 
preference  over  the  creditors  of  the  individ- 
ual partners  in  the  payment  of  their  debts 
out  of   the  partnership   property  or  moneys 


arising  therefrom,  without  regard  to  the 
priority  of  attachment  liens.  (Whelan  v. 
Shain,  115  Cal.  326.) 

23.  Where  an  action  is  brought  against 
two  partners,  as  individuals,  upon  a  joint 
note  executed  by  them  individually  and  not 
as  partners,  and  a  judgment  is  rendered 
therein  against  them  jointly,  as  individuals, 
and  not  as  partners,  an  attachment  in  such 
action  levied  upon  the  partnership  assets  is 
subject  and  subordinate  to  a  subsequent  at- 
tachment levied  upon  such  assets  by  a  cred- 
itor of  the  partnership  who  sues  the  part- 
ners as  such,  and  the  latter  is  entitled  to 
priority  of  payment  out  of  moneys  realized 
by  the  sheriff  from  sale  of  the  partnership 
property.    (Whelan  v.  Shain,  115  Cal.  326.) 

Priority  between  judgment  and  mortgage 
by  surviving  partner.    See  post,  36,  37. 

4.  Action   by    Partner   or   by    Firm;  Filing 

Certificate. 

Objection  of  capacity  of  partnership  to  sue 
cannot  be  first  taken  on  appeal.  See  Ap- 
peals, 311. 

24.  It  cannot  be  objected  merely  that  the 
evidence  shows  that  the  plaintiff  had  a  part- 
ner who  was  interested  with  him  in  the  de- 
mand sued  on,  who  was  not  joined  as  a 
party  to  the  action,  where  no  such  objection 
was  raised  by  the  pleadings,  but  such  objec- 
tion is  waived  by  the  failure  to  plead  it.  (Ah 
Tong  v.  Barle  Fruit  Co.,  112  Cal.  679.) 

25.  Though  persons  doing  business  as  part- 
ners under  a  fictitious  name  cannot  main- 
tain any  action  upon  or  on  account  of  any 
contracts  made  or  transactions  had  in  their 
partnership  name,  until  they  have  first  filed 
and  published  the  certificate  of  partnership, 
as  required  by  sections  2466  and  2468  of  the 
Civil  Code,  yet  their  assignee  may  maintain 
such  action,  though  there  be  no  certificate 
of  partnership  filed  and  published;  and  the 
fact  that  the  assignee  was  a  member  of  the 
firm  is  immaterial.  (Gray  v.  Wells,  118  Cal. 
U.) 

5.  Actions  against  Firm. 

26.  In  an  action  upon  notes  executed  in  a 
firm  name,  where  the  members  of  the  firm 
are  described  as  defendants  in  the  caption 
of  the  complaint,  but  the  body  of  the  com- 
plaint throughout  uses  the  term  "defendant" 
in  the  singular  number,  and  alleges  that  the 
"defendant"  has  not  paid  the  notes,  the  com- 
plaint is  subject  to  a  demurrer  for  ambigu- 
ity, and  is  so  radically  defective,  that  where 
such  demurrer  was  overruled,  and  the  plain- 
tiff declined  to  amend  when  the  defect  was 
pointed  out,  and  judgment  was  rendered  for 
the  plaintiff  upon  a  sustaining  of  a  demur- 
rer to  the  answer,  the  judgment  must  be 
reversed.  (Hawley  Brothers  Hardware  Co. 
v.  Brownstone,  123  Cal.  643.) 


V.  Retirement  of  Partners. 

Supplemental  complaint  against  retired 
partner  in  action  for  dissolution.  See  post, 
30-32. 
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27.  In  an  action  by  members  of  a  partner- 
ship who  have  paid  off  all  of  its  obligations, 
and  taken  title  in  themselves  to  lands  cov- 
ered by  contracts  of  purchase,  which  had 
greatly  depreciated  in  value,  to  have  such 
lands  sold,  and  judgment  rendered  by  way 
of  contribution  against  other  partners  in  re- 
spect of  the  deficiency,  a  previous  partner 
who  had  retired  by  consent  shortly  after  he 
had  become  a  partner,  can  only  be  charged 
with  his  proportion  of  any  loss  shown  to  have 
occurred  on  contracts  made  previous  to  his 
withdrawal  from  the  firm,  and  if  there  is 
no  specific  showing  as  against  him  as  to 
what,  if  any,  loss  occurred  upon  the  particu- 
lar contracts  then  entered  into,  he  cannot  be 
charged  with  any  liability  for  contribution, 
and  a  Judgment  in  his  favor  will  be  affirmed. 
(Smith  v.  Kansas  Street  Imp.  Co..  120  Cal. 
517.) 

VI.  Incompetent  Partner;  Guardian  for. 

28.  The  action  of  a  court  of  competent 
jurisdiction  in  appointing  a  guardian  of  an 
incompetent  partner  is  not  open  to  collateral 
attack,  and,  in  the  absence  of  a  direct  at- 
tack, the  order  therefor  will  be  presumed  to 
have  been  correctly  made.  (Isaacs  v.  Jones, 
121  Cal.  257.) 

VII.  Dissolution,     Accounting,    and     Settle- 
ment. 

Attaching  creditor  cannot  intervene  in  suit 
to  settle  partnership.    See  ante,  20,  21. 

Creditor  attaching  interest  of  individual 
member  cannot  delay  action  to  wind  up  af- 
fairs.   See  ante,  19. 

Action  for  dissolution  of  corporation 
formed  to  carry  on  business  of  corporation. 
See  ante,  II. 

Dissolution  of  mining  partnership.  See 
Mines  and  Mining,  20. 

Record  of  deed  is  not  constructive  notice 
of  dissolution  of  partnership.  See  Mines 
and  Mining,  21. 

Liability  of  partner  after  dissolution. 
See  Mines  and  Mining,  21. 

Continuance  of  managing  partner  in 
charge,  effect  of.  See  Fraudulent  Convey- 
ances, 22. 

Contract  set  forth  in  action  by  partners 
and  admitted  to  be  genuine,  bind  partners 
individually  after  dissolution.  See  Con- 
tracts, 44. 

Receiver  of  partnership,  powers  of.  See 
Receivers,  19. 

Creditor  of  individual  partner  cannot  in- 
tervene in  suit  to  wind  up  partnership.  See 
Intervention,  1. 

Decree  enforcing  lien  against  surviving 
partner  assuming  debt,  form  of.  See  Liens, 
4. 

29.  In  an  action  for  an  accounting  and  set- 
tlement of  a  partnership  between  a  father 
and  son  for  the  purchase,  improvement,  de- 
velopment, and  cultivation  of  land,  where 
the  father  was  to  advance  the  purchase 
money  for  the  land,  for  which  he  was  to  be 
reimbursed,  and  was  also  to  advance  from 
his  individual  resources  all  the  outside  inde- 


pendent capital  and  money  that  should  be 
necessary  to  the  development    and  cultiva- 
tion of  the  land  as  an  offset  against  the  care 
and  services  of  the  son  in  its  development 
and  not  that  the  proceeds  of  the  land  should 
not  be  used  in  its  future  development  and 
cultivation,  and  there  was  no  agreement  that 
the  son  was  to  be  entitled    to  support  for 
himself  and  family,  it  is  not  error  for  the 
court  to  refuse  the  son  a  credit  for  one-half 
of  the  proceeds  of  the  land,  where  there  is 
no  finding  as  to  the  amount  of  his  family 
expenses,  and  it  is  evident  that  that  amount 
would    exceed    one-half    of    such  proceeds. 
(Von  Schmidt  v.  Von  Schmidt.  115  Cal.  239.) 
80.  In  an  action  for  a  dissolution  and  ac- 
counting of  partnership,  a  supplemental  com- 
plaint against  a  former  partner,  who  retired 
from  the  partnership  five  years  before  the 
action  was  brought,  and  twenty-one  years 
before  the  supplemental  complaint  was  filed, 
and  who,  when  he  retired,  sold  his  interest 
to  the  remaining  partner  at  an  agreed  valu- 
ation, Is  properly  dismissed  as  to  him,  where 
the  court  finds,  from  the  preponderance  of 
evidence,  that  the  partnership  was  dissolved, 
as  to  him.  by  consent  at  that  time,  and  that 
he  had  never  since  been  a  member  of  it. 
(Rowe  v.  Simmons,  113  Cal.  688.) 

31.  Where  the  retiring  partner,  when  he 
left  the  partnership,  received,  for  the  trans- 
fer of  his  interest  to  his  copartners,  a  mort- 
gage upon  real  property  held  by  the  part- 
nership, and  a  chattel  mortgage  upon  Its 
personal  property,  and,  in  subsequent  actions 
to  foreclose  these  mortgages,  the  remaining 
partners  defended,  upon  the  alleged  ground 
that  he  had  fraudulently  induced  them  to 
pay  for  his  interest  more  than  it  was  worth, 
the  theory  of  their  defense  being  that  the 
partnership  had  been  dissolved,  and  no  at- 
tempt being  made  to  set  aside  the  dissolu- 
tion, such  decrees,  and  the  mortgages  upon 
which  they  are  based  are  admissible,  in  a 
subsequent  action  against  the  mortgagee  for 
dissolution  and  accounting  of  the  partner- 
ship, as  tending  to  show  the  fact  of  a  dis- 
solution of  the  partnership  when  the  mort- 
gages were  given.  (Rowe  v.  Simmons.  113 
Cal.  688.) 

32.  A  final  judgment  of  dismissal  as  to  one 
defendant.  In  an  action  for  a  dissolution  and 
accounting  of  a  copartnership,  is  proper, 
when  it  is  found  that  he  is  not  a  member 
of  the  partnership;  and  it  is  no  objection  to 
the  finality  of  such  judgment  that  it  is  not 
a  final  determination  of  the  rights  of  all  the 
parties,  and  that  the  action  is  still  pending 
as  to  other  defendants.  (Rowe  v.  Simmons, 
113  Cal.  688.) 

33.  The  right  of  a  third  person  to  inter- 
vene In  an  action  for  the  settlement  of  part- 
nership affairs  is  not  enlarged  or  diminished 
by  the  action  of  the  court  in  appointing  a 
receiver,  nor  by  his  conduct  after  such  ap- 
pointment. Whatever  error  may  have  been 
committed  by  the  court  in  the  exercise  of 
its  jurisdiction  to  appoint  the  receiver,  or  in 
not  controlling  his  conduct,  can  only  be  cor- 
rected at  the  instance  of  the  parties  to  the 
action,  and  does  not  confer  upon  a  stranger 
the  right  to  intervene  In  the  action.  (Isaacs 
v.  Jones,  121  Cal.  257.) 
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34.  In  an  action  upon  a  settlement  alleged 
to  have  been  made  upon  a  dissolution  of  a 
partnership,  under  a  plea  that  the  sum  of 
fire  hundred  dollars  was  paid  to  plaintiff  by 
•defendant  on  a  former  judgment  recovered 
for  that  sum  against  the  defendant  and  a 
former  client  of  the  firm,  the  judgment-roll 
in  that  action  is  admissible  for  the  defend- 
ant to  prove  the  payment  of  that  sum  in 
part  payment  of  plaintiff's  claim;  and  its  ad- 
mission opens  up  no  controversy  beyond  the 
fact  of  such  payment.  (Sprigg  v.  Barber, 
122  Cal.  573.) 

35.  Under  a  complaint  alleging  an  agree- 
ment of  the  defendant  to  pay  seven  thousand 
five  hundred  dollars  to  the  plaintiff  upon  dis- 
solution of  the  firm,  and  the  receipt  of  that 
sum  by  the  defendant  for  the  plaintiff,  an 
answer  denying  an  agreement  to  pay  or  the 
reception  of  any  sum  greater  than  one  thou- 
sand dollars,  admits  the  sum  of  one  thou- 
sand dollars;  but  if  it  further  specially 
pleads  the  recovery  of  five  hundred  dollars 
by  plaintiff,  and  payment  of  that  sum  by 
defendant  to  plaintiff,  and  also  pleads  that 
all  of  defendant's  agreements  were  per- 
formed, paid,  satisfied,  and  discharged.  It 
makes  the  question  of  payment  an  issuable 
fact,  upon  which  the  court  might  properly 
find  part  payment  of  the  sum  of  one  thou- 
sand dollars,  and  limit  plaintiff's  recovery  to 
the  sum  of  five  hundred  dollars.  (Sprigg  v. 
Barber,  122  Cal.  573.) 

VIII.  Death  of  Partner;  Acts  of  Survivor  or 
Executor;  Rights  under  Partnership 
Articles. 

36.  In  an  action  to  foreclose  a  mortgage 
made  by  a  surviving  partner  on  the  part- 
nership real  estate,  to  secure  his  individual 
indebtedness,  only  the  personal  interest  of 
the  surviving  partner  in  the  mortgaged  prop- 
erty is  involved,  and  the  extent  of  his  in- 
terest in  the  partnership  property,  after  a 
settlement  of  the  partnership  cannot  l>e  con- 
sidered; and  the  right  claimed  by  a  judg- 
ment creditor  of  the  partnership  to  show 
that  the  partnership  interest  may,  upon  an 
accounting,  absorb  the  interest  covered  by 
the  mortgage,  is  adverse  to  the  mortgage, 
and  cannot  be  litigated  in  the  action. 
(Ramsbottom  v.  Bailey,  124  Cal.  259.) 

37.  The  fact  that  the  judgment  creditor 
was  made  a  party  to  the  foreclosure  suit, 
-and  set  up  his  judgment  therein  as  against 
the  mortgage,  cannot  preclude  him  from  a 
future  adjudication  of  his  rights,  when  they 
are  properly  involved.  (Ramsbottom  v. 
Bailey,   124  Cal.  239.) 

38.  In  the  foreclosure  of  such  mortgage, 
the  receiver  of  the  partnership  property  is 
not  a  proper  party  defendant  as  represent- 
ing the  partnership.  (Ramsbottom  v.  Bailey, 
124  Cal.   259.) 

39.  A  court  of  equity  has  jurisdiction  of 
an  action  for  the  specific  performance  of  a 
contract,  and  for  the  foreclosure  of  a  lien 
upon  real  property  conveyed  by  the  admin- 
istratrix of  a  deceased  partner  to  the  surviv- 
ing partner,  under  a  written  agreement  of 
settlement   between   them,   which    was   ap- 


proved by  the  probate  court,  and  by  the 
terms  of  which  it  was  agreed,  among  other 
things,  that  the  surviving  partner  should  as- 
sume and  pay  the  notes  of  the  firm  to  a 
bank,  which  indebtedness  was  made  a 
charge  or  lien  upon  the  property  conveyed: 
and  it  is  immaterial  to  the  Jurisdiction  of 
equity  to  enforce  the  lien,  in  such  case, 
whether  the  action  for  specific  performance 
of  the  agreement  could  lie  maintained  alone 
or  not.     (Kreling  v.  Kreling,  118  Cal.  413.) 

40.  By  the  assumption  of  the  firm  notes 
to  the  bank  by  the  surviving  partner,  he  lie- 
came  the  principal  debtor,  as  between  him- 
self and  the  estate  of  the  deceased  partner. 
and  that  estate  became  a  surety;  and  the 
administratrix  of  that  estate  was  authorized 
to  bring  an  action  to  enforce  payment  of 
the  notes  by  the  principal  without  first  mak- 
ing payment  herself.     (Kreling  v.   Kreling. 

118  Cal    413.) 

41.  A  lien  is  a  charge  imposed  upon  spe- 
cific property  and  may  be  created  by  con- 
tract of  the  parties,  or  by  operation  of  law: 
and  the  provisions  of  an  agreement  that 
property  to  be  conveyed  by  the  administra- 
trix of  the  deceased  partner  to  the  surviv- 
ing partner  was  to  be  chargeable  only  with 
the  debts  of  the  firm,  excepting  an  indebted- 
ness to  a  bank,  which  the  surviving  partner 
agreed  to  assume  and  pay.  are  to  be  con- 
strued as  making  the  payment  of  that  in- 
debtedness a  charge  or  lien  upon  the  prop- 
erty conveyed,  and  such  charge  or  lien  was 
not  rendered  ineffectual  by  the  fact  that  the 
property  had  not  been  conveyed  at  the  date 
of  the  agreement,  but  the  lien  agreed  for  at- 
tached from  the  time  of  the  conveyance  of 
the  property  pursuant  to  the  terms  of  the 
agreement.  (Kreling  v.  Kreling,  118  Cal. 
413.) 

42.  Articles  of  partnership,  which  provide 
for  the  taking  of  an  inventory  upon  the  death 
of  one  of  the  partners,  and  for  an  investiga- 
tion by  a  person  representing  the  interests 
of  the  estate  of  the  deceased  partner,  with 
privilege  to  continue  at  the  place  of  business 
until  all  matters  relating  to  the  interests  of 
the  deceased  partner  have  been  fairly  and 
satisfactorily  arranged,  settled,  and  ad- 
justed, and  that  the  total  amount  ascer- 
tained and  determined  to  be  due  to  the  es- 
tate of  the  deceased  partner  on  account  of 
his  interest  In  the  partnership  shall  be  paid 
by  the  surviving  partners  in  specified  install- 
ments, for  which  notes  were  to  be  given  to 
his  heirs  or  legal  representatives,  and  that 
the  surviving  partners  and  their  successors 
shall  also  have  the  right  and  privilege  of 
continuing  the  business  under  the  firm  name, 
contemplate  a  purchase  of  the  deceased  part- 
ner's Interest  by  the  surviving  partners,  and, 
upon  the  acquirement  by  them  of  the  inter- 
est of  the  deceased  partner  in  the  assets  as 
shown  by  the  inventory,  the  goodwill  of  the 
business  passes  to  the  surviving  partners 
under  the  articles  conferring  the  right  to 
continue  the  business  under  the  firm  name. 
(Rankin  v.  Newman,  114  Cal.  635.) 

43.  The  justices  of  the  court  are  equally 
divided  in  opinion  as  to  the  effect  of  the 
partnership  articles  involved  in  the  case,  as 
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respects  the  fixing  of  the  price  for  the  pur- 
chase of  the  interest  of  the  deceased  part- 
ner, and  as  to  whether  they  provide  ef- 
fectively for  the  transfer  of  the  interest  of 
the  deceased  partner,  and  as  to  whether  the 
executor  had  power  to  settle  with  the  sur- 
viving partners  respecting  such  transfer,  but 
the  justices  disagreeing  to  such  effectiveness 
of  the  articles,  and  to  such  power  of  the 
executor,  concur  in  affirmance  of  the  judg- 
ment upon  the  ground  that  the  transaction 
having  been  fair  and  without  fraud,  and  the 
legatees  of  the  estate  of  the  deceased  part- 
ner having  demanded  and  received  the  pro- 
ceeds of  the  sale  with  knowledge  of  the 
claims  of  the  surviving  partners,  and  not 
having  rescinded  the  sale  and  restored  the 
purchase  money  received  therefrom,  they 
and  their  representatives  are  estopped  to 
question  its  validity  or  to  question  that  the 
goodwill  passed  under  the  contract  to  the 
surviving  partners.  (Rankin  v.  Newman, 
114  Cal.  635.) 

44.  Where  an  action  was  brought  by  the 
administrator  of  the  deceased  partner  with 
the  will  annexed,  for  an  accounting  of  the 
partnership,  charging  fraud  on  the  part  of 
the  surviving  partners  in  procuring  the  exe- 
cution of  the  articles  of  partnership  by  the 
deceased  partner,  and  also  in  procuring  a 
settlement  with  the  executor  of  the  will  of 
the  deceased  partner  and  his  attorney,  with- 
out any  allowance  to  the  estate  for  the  good- 
will of  the  business,  findings  of  the  trial 
court  against  the  existence  of  any  fraud  will 
be  sustained  upon  appeal  where  there  is  no 
evidence  sufficient  to  establish  fraud,  and 
the  only  question  is  one  of  law  as  to  the 
construction  of  the  contract.  (Rankin  v. 
Newman,  114  Cal.  635.) 

PART  OWNERS. 

Of  vessels,  conclusiveness  of  decrees  as 
against.    See  Admiralty. 

PART  PAYMENT. 

Of  claims.  See  Estates  of  Deceased  Per- 
sons, V,  3. 

PART  PERFORMANCE. 

See  Sales,  III;  Statute  of  Frauds,  II. 

Must  clearly  appear.  See  Specific  Per- 
formance, 9. 

PARTY   DESIGNATIONS. 
See  Elections,  II. 

PARTY-WALLS. 

1.  It  is  not  necessary  that  a  party-wall 
should  stand  half  upon  each  of  the  adjoin- 
ing parcels  of  land,  but  it  may  stand  wholly 
upon  one  lot,  and  may  or  may  not  be  the 
common  property  of  the  two  proprietors; 
and  where  there  is  a  party-wall,  each  of  the 
owners  may  increase  the  height  thereof  when 
it  can  be  done  without  injury  to  the  ad- 


joining building,  and  without  impairing  the 
value  of  the  cross-easement  to  wjiich  the  ad- 
joining proprietor  is  entitled.  (Tate  v.  Pratt* 
112  Cal.  613.) 

2.  Where  it  was  the  original  purpose  of 
the  defendant  to  construct  openings  in  the 
wall  erected  by  him  upon  the  party- wall, 
but  where,  in  the  answer  to  a  complaint 
seeking  to  enjoin  its  erection,  there  is  an 
offer  to  close  up  the  openings,  a  finding  that 
the  new  wall  is  solid  and  has  no  openings 
will  be  sustained  when  there  is  no  specifica- 
tion of  insufficiency  of  the  evidence  to  jus- 
tify the  findings;  and  it  will  be  presumed 
that  defendant  had  closed  up  the  openings 
before  the  trial,  and  it  is  not  necessary  that 
a  supplemental  answer  should  be  filed  set- 
ting up  the  fact  that  he  has  closed  the  open- 
ings.   (Tate  v.  Fratt,  112  Cal.  613.) 

3.  Opinion  asked  of  an  architect  whether 
he  could  tell  which  of  the  two  adjoining 
buildings  which  used  the  party- wall  was  con- 
structed first,  is  not  objectionable  as  calling 
for  the  opinion  of  the  witness,  and  when,  in 
reply  to  the  question,  he  states  the  facts 
within  his  knowledge  and  observation,  It  is 
proper  to  overrule  the  objection  thereto. 
(Tate  v.  Fratt,  112  Cal.  613.) 

PASS. 

Forfeiture  of  office  by  receiving.  See 
Offices  and  Officers,  27. 

PASSAGE. 

Of  ordinances.    See  Ordinances,  I. 
Statutes,  passage  of.    See  Statutes,  I. 

PASSENGER  CARRIERS. 
See  Common  Carriers,  II. 

PATENTS. 
See  Inventions. 

Questions  relating  to.  See  Public  Lands. 
VII. 

Mexican  grants,  patent  for.  See  Mexican 
Lands,  I,  3. 

PAYMENT. 

I.  Note  or  Check  as. 

II.  Conditional  Payment;   Payment  under 
Duress. 

III.  Application  of  Payments. 

IV.  Allegation  of  Nonpayment,  or  of  Offer 

to  Pay;  Evidence  of  Payment. 

Accord  and  satisfaction.  See  Accord  and 
Satisfaction. 

Accounts.    See  Accounts. 

Assessment  by  reclamation  district,  pay- 
ment of.  See  Swamp  and  Overflowed  Lands, 
II,  4,  d. 

Bills  or  notes,  payment  of.  See  Bills  and 
Notes,  V. 

Building  contract,  payment  on.  See  Me- 
chanics' Liens,  XI. 

Building  contract,  terms  of  payment  in. 
See  Building  Contracts,  7,  8. 
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Claims,  payment  of.  See  Estates  of  De 
ceased  Persons,  V,  3. 

Legacy,  payment  of.    See  Wills,  VI,  5. 

Mortgage,  payment  of.  See  Mortgages, 
XVI. 

Sales,  payment  on.    See  Sales,  VII. 

Costs,  payment  of.    See  Costs,  IV. 

Insurance,  payment  of  by  agent.  See  In- 
surance, I,  4,  b. 

Pledge,  payment  of.    See  Pledges,  IV. 

Price,  questions  relating  to.  See  Vendor 
and  Vendee,  VI. 

School  district,  claim  against,  payment  of. 
See  Schools,  III. 

Street  assessment,  payment  of.  See 
Streets,  XI,  9. 

Taxes,  payment  of.    See  Taxation,  VII. 

Will,  directions  in,  as  to  payment  of  debts. 
See  Wills,  VI,  8. 

Tender.    See  Tender. 

Offer  of  payment,  effect  of.  See  Bank- 
ruptcy and  Insolvency,  53. 

Time  of.    See  Vendor  and  Vendee,  VI,  3. 

Time  of  maturity  of  obligation,  presump- 
tion as  to.    See  Statute  of  Limitations,  20. 

Maturity  of  obligation  to  pay  money.  See 
Contracts,  66,  67. 

Court,  payment  into,  pending  appeal,  does 
not  satisfy  judgment.    See  Actions,  2. 

Waiver  by.    See  Waiver,  2. 

Part  payment.  See  Estates  of  Deceased 
Persons,  V,  3. 

Part  payment,  former  judgment,  when 
admissible  in  proof  of.     See  Partnership,  34. 

Subrogation,  one  voluntarily  paying  debt 
of  another  not  entitled  to.  See  Subrogation, 
2. 

I.  Note  or  Check  as. 

Note  or  check  given  for  payment  of  pre- 
mium.   See  Insurance,  I,  4,  b. 

Note  is  not,  when.  See  Mines  and  Min- 
ing, 22. 

Draft  is  not  payment.  See  Banks  and 
Banking,  17. 

Taking  note  for  debt  does  not  discharge 
guarantor.    See  Guaranty,  17  et  seq. 

Receipt  of  payment  by  note.  See  Me- 
chanics' Liens,  68. 

Note  given  for  overdraft    See  post,  10, 11. 

New  note  and  mortgage,  execution  of  do 
not  raise  presumption  of  payment  of  old 
note,  when.    See  Bills  and  Notes,  24. 

New  note  is  not  an  extinguishment  of  ob- 
ligation of  former  note.  See  Bills  and  Notes, 
22  et  seq. 

1.  Where  notes  were  given  and  received, 
under  a  contract  of  sale  expressly  declaring 
that  the  payments  to  be  made  shall  be  evi- 
denced by  the  notes,  the  idea  that  the  notes 
themselves  constituted  payment  is  expressly 
negatived.  (Van  Allen  v.  Francis,  123  Cal. 
474.) 

2.  In  the  absence  of  an  agreement  that  a 
note  shall  be  taken  in  payment  of  the  debt, 
or  of  evidence  that  such  was  the  intention 
of  the  parties,  the  taking  of  a  note  for  an 
existing  liability  does  not  constitute  a  pay- 
ment or  reduction  of  the  amount  of  the  debt. 
(London  and  San  Francisco  Bank  v.  Parrott, 
125  Cal.  472.) 


3.  Without  the  intention  and  express 
agreement  of  the  parties  that  the  making 
and  acceptance  of  a  note  shall  operate  as 
payment  or  satisfaction  of  the  original  debt 
to  secure  which  it  was  given,  it  does  not  so 
operate,  though  it  may  have  the  effect  to 
suspend  the  right  of  recovery  until  maturity 
of  the  note.  (Delapiazza  v.  Foley.  112  Cal. 
380.) 

4.  A  note,  riven  for  a  debt,  which  is  pay- 
able immediately,  does  not  suspend  the  right 
of  action  upon  the  original  debt;  and  suit 
may  be  brought  thereon  at  any  time,  re- 
gardless of  the  note.  The  note  is  evidence 
of  the  existing  debt,  and  does  not  change 
the  amount  or  character  of  the  liability. 
(London  etc.  Bank  v.  Parrott,  125  Cal.  472.) 

5.  The  credit  of  the  note  upon  the  accounts 
of  the  bank  merely  for  the  purpose  of  clos- 
ing the  overdraft  account  upon  its  books, 
does  not  change  the  liability,  or  reduce  the 
amount  of  credit  received  by  the  maker  of 
the  note  from  the  bank.  The  real  account 
of  credit  given  was  not  closed  by  the  foot- 
ing thus  made.  (London  etc.  Bank  v.  Par- 
rott, 125  Cal.  472.) 

6.  A  check  does  not  constitute  payment 
unless  It  is  so  understood;  but  when  a  check 
is  given  in  payment  by  the  drawer  of  a  bill 
of  exchange,  which,  upon  the  delivery  of  the 
check,  is  marked  "paid"  at  request  of  the 
drawer  of  the  bill,  and  delivered  up  to  him, 
this  shows  a  distinct  understanding  by  both 
parties  that  the  bill  of  exchange  has  been 
paid  by  the  check,  and  the  money  paid  can- 
not thereafter  be  recovered  by  the  drawee 
of  the  bill  of  exchange,  and,  if  he  stops  pay- 
ment of  the  check,  the  holder  of  it  may  re- 
cover from  him  the  amount  thereof.  (Equi- 
table Nat.  Bank  v.  Griffin  &  Skelley  Co.,  113 
Cal.  692.) 

II.  Conditional     Payment;    Payment   under 

Duress. 

Conditional  promise  to  pay  for  services, 
effect  of.    See  Architects,  4. 

7.  Where  the  testimony  of  the  plaintiff 
shows  that  when  payment  was  made  for  ser- 
vices in  a  case  not  concluded,  there  was  an 
understanding  that  he  was  to  continue  his 
services  to  the  end  of  the  cause  without  fur- 
ther payment,  if  his  bill  for  other  services 
rendered  at  the  same  time  was  paid,  but  if 
not  paid,  he  would  expect  further  compen- 
sation, and  that  such  other  bill  was  not  paid, 
there  is  sufficient  evidence  to  sustain  an  ad- 
ditional recovery  for  the  further  services  as 
against  a  motion  for  a  nonsuit.  (Buck  v. 
Eureka,  124  Cal.  61.) 

8.  In  order  to  constitute  a  payment  under 
duress,  there  must  be  some  coercion  or  com- 
pulsion, or  some  threatened  exercise  of  au- 
thority over  the  person  or  property  of  the 
party  making  the  payment,  which  controls 
his  action,  and  which  can  be  avoided  only 
by  making  the  payment;  nor  does  the  pay- 
ment of  a  tax  under  protest  of  such  party 
take  from  the  payment  its  voluntary  char- 
acter, unless  it  is  necessary  in  order  to  pro- 
tect his  person  or  property,  or  unless  the 
conveyance  by  the  officer  will  have  the  effect 
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to  deprive  the  owner  of  some  defense  to 
the  tax,  or  throw  upon  him  the  burden  of 
showing  its  illegality;  and  where  the  officer's 
want  of  authority  will  appear  upon  the  face 
of  the  deed,  or  the  illegality  of  the  pro- 
ceedings will  necessarily  appear  in  any  at- 
tempt to  disturb  the  owner  in  the  possession 
of  the  land,  a  payment  under  protest  to  pre- 
vent such  sale  is  not  made  under  duress, 
but  is  voluntary,  and  cannot  l>e  recovered 
back;  and  this  principle  applies  to  a  tax 
sale  under  the  Dupont  street  act.  there  be- 
ing no  provision  therein  making  a  deed  from 
the  collector  prima  facie  evidence  of  any  pro- 
ceedings prior  thereto,  and  under  such  deed 
the  purchaser  must  prove  each  step  in  the 
proceedings,  which,  if  illegal,  cannot  affect 
the  owner's  possession.  (Plielan  v.  San 
PYanclsco,  120  Cal.  1.) 

Duress,  what  is  not.     See  Taxation.  33. 

Protest,  payment  of  street  assessment  un- 
der.   See  Streets,  XI.  0. 

Voluntary  of  illegal  tax  cannot  be  recov- 
ered.    See  Taxation,  47. 

Voluntary,  complaint  shows  when.  See 
Corporations,  17. 

Voluntary  payment  under  mistake  of  fact, 
what  not  recoverable.     See  Schools,  71. 

Recovery  of  amount  from  city  paid  for 
street  assessment.      See  Streets,  XI,  9. 

Recovery  of  payment  made.  See  Vendor 
and  Vendee.  VI,  3. 

Recovery  of  taxes  paid.  See  Taxation,  VII, 
3. 

III.  Application  of  Payment. 

Application  of.  See  Estates  of  Deceased 
Persons,  VI,  2,  c. 

Fund  given  creditor  must  be  applied  as 
directed  by  debtor.     See  Bills  and  Notes,  14. 

9.  Payments  made  by  the  corporation  upon 
the  running  account  of  the  plaintiff  with  the 
firm  were  properly  applied  to  Indebtedness 
on  the  account  that  had  accrued  prior  to  the 
date  of  the  incorporation  of  the  firm.  (Reid 
v.  F.  W.  Kreling's  Sons  Co..  125  Cal.  117.) 

10.  Where  the  original  credit  to  the  cor- 
poration was  for  overdrafts  allowed  by  the 
bank,  the  deposits  made  by  the  corporation 
from  time  to  time,  of  which  no  application 
was  made  by  either  party,  must  be  made  by 
the  court,  as  of  the  date  of  each  of  the  sev- 
eral deposits,  in  payment,  first  of  the  inter- 
est then  due,  and  the  remainder  in  payment 
of  the  principal,  evidenced  by  checks  for  the 
overdrafts  earliest  in  date,  irrespective  of 
the  statute  of  limitations  thereupon.  (Lon- 
don etc.  Bank  v.  Parrott,  125  Cal.  472.) 

11.  The  statute  of  limitations  not  having 
run  against  any  items  of  the  account  at  the 
time  of  the  execution  of  the  note,  it  was 
competent  for  the  parties  at  that  time  to 
agree  to  the  application  of  the  deposits  there- 
tofore made,  and  the  making  and  accept- 
ance of  the  note  for  the  amount  agreed  must 
be  regarded  as  an  agreement  for  the  appli- 
cation of  the  deposits  to  the  extinction  of 
so  much  of  the  liability  theretofore  incurred 
as  was  not  included  in  the  note.  (London 
etc.  Bank  v.  Parrott,  125  Cal.  472.) 

12.  The  charges  by  the  bank  for  monthly 
interest    upon   the   overdrafts,    which    were 


paid  by  memorandum  checks  signed  by  the 
bank  itself,  were  equivalent  to  an  additional 
loan  or  advance  of  an  amount 'equal  to  the 
monthly  interest;  and  cannot  affect  the  ap- 
plication of  payments  upon  the  general  ac- 
count to  the  unpaid  interest.  (London  etc. 
Bank  v.  Parrott.  125  Cal.  472.) 

13.  The  mere  fact  that  the  amount  of  de- 
posits and  checks  upon  a  given  date  were 
identical  In  amount  does  not  of  itself  con- 
clusively prove  that  these  were  independent 
transactions  not  subject  to  the  rule  for  the 
application  of  payments  in  the  general  ac- 
count to  the  earliest  items  thereof;  and  the 
finding  of  the  court  to  the  contrary  will  not 
be  disturbed  upon  appeal.  (London  etc. 
Bank  v.  Parrott,  125  Cal.  472.) 

14.  Deposits  in  a  bank  being  usually  made 
before  checks  are  drawn,  in  the  absence  of 
specific  direction,  are  presumed  to  be  ap- 
plicable upon  general  account;  and  there  is 
no  presumption  that  such  deposit  was  in- 
tended to  be  applied  to  a  check  that  might 
thereafter  be  drawn.  (London  etc.  Bank  v. 
Parrott.  125  Cal.  472.) 

IV.  Allegation  of  Nonpayment  or  of  Offer  to 
Pay;  Evidence  of  Payment. 

Nonpayment,  action  to  foreclose  rights  of 
vendee  for.    See  Vendor  and  Vendee,  VI,  6. 

Nonpayment  of  insurance.  See  Insurance, 
I,  4,  c. 

Nonpayment,  proof  of.  See  Bills  and 
Notes,  VII,  3. 

Nonpayment  of  claim,  when  not  required. 
See  Estates  of  Deceased  Persons,  69. 

Nonpayment,  denials  pf  are  evasive,  when. 
See  Mortgages,  109. 

Nonpayment  of  notes,  what  is  a  sufficient 
allegation  of.    See  Mortgages,  216. 

Actions  to  recover  money,  allegations  of 
nonpayment.    See  Contracts,  40,  41. 

Default  in.    See  Vendor  and  Vendee,  VI.  3. 

Failure  to  pay  installments.  See  Con- 
tracts,   IV,  1. 

Recovery  of  money  paid  under  protest. 
See  Taxation,  33  et  seq. 

Burden  of  proof  of.  See  Bills  and  Notes, 
23. 

Order  directing  payment  of  money,  what 
is  not.    See  Appeals,  218. 

Question  of  payment,  when  an  issuable 
fact.     See  Partnership,  35. 

Receipt,  possession  of  as  evidence  on  ques- 
tion of.    See  Bailments,  3. 

Possession  of  note  is  evidence  of  nonpay- 
ment.   See  Bills  and  Notes,  VII,  3. 

Parol  proof  that  money  received  was  bail- 
ment and  not  payment    See  Bailments,  2. 

Cross-examination  on  question  of  pay- 
ment, what  proper  under  general  issue.  See 
Bills  and  Notes,  42. 

15.  In  an  action  to  recover  money  upon  a 
contract,  the  failure  to  pay  constitutes  the 
breach,  and  must  be  alleged;  and  an  allega- 
tion that  a  specified  amount  is  "now  due  and 
owing"  to  the  plaintiff  Is  a  mere  conclusion 
of  law,  and  is  insufficient  as  an  averment  of 
the  fact  of  nonpayment.  (Richards  v.  Lake 
View  Land  Co.,  115  Cal.  G42.) 
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16.  Where  there  is  no  affirmative  plea  of 
payment  in  the  answer,  and  the  denials  that 
any  sum  remains  unpaid  are  coupled  with 
denials  that  any  sum  was  ever  due,  and  the 
defense  was  that  nothing  was  ever  due,  and 
there  is  no  pretense  that  the  defendant  ever 
paid  anything,  and  there  is  nothing  in  the 
record  to  show  that  the  case  was  tried  upon 
a  theory  of  the  sufficiency  of  the  issues  upon 
the  question  of  payment,  a  judgment  for  the 
plaintiff  will  not  be  reversed  for  want  of 
proof  of  nonpayment  of  plaintiff's  demand. 
(Bernstein  v.  Downs,  112  Cal.  197.) 

17.  The  answer  should  not  allege  an  offer 
of  payment  argumentatively  by  a  mere  alle- 
gation of  refusal,  but  it  is  incumbent  on  the 
defendant,  if  he  would  claim  that  the  plain- 
tiff was  not  entitled  to  interest  after  such 
offer  and  refusal,  to  allege  such  defense  with 
definiteness,  and  to  prove  that  it  is  well 
founded.    (Fisk  v.  Casey,  119  Cal.  643.) 


PEACE. 

Security  to  keep,  jurisdiction  of  justice. 
See  Malicious  Prosecution,  5. 

PEACE  OFFICERS. 
See  Police. 
Resisting.    See  Criminal  Law,  XI,  30. 

PEDIGREE. 

Declarations  as  to  pedigree.  See  Evi- 
dence, 56. 

Entries  in  family  Bible,  admissibility  on 
question  of.    See  Evidence,  13,  14. 

PENAL  STATUTES. 
Are  strictly  construed.    See  Statutes,  10. 

PENALTY. 

Validity  of  contract  where  statute  provides 
penalty.    See  Contracts,  III,  5. 

In  contract.    See  Damages,  IV. 

Penalty  or  liquidated  damages,  what  is 
not.    See  Vendor  and  Vendee,  VIII. 

Are  not  favored  by  courts.  See  Statutes, 
10. 

Construction  of  constitutional  provision 
for  further  processes  and  penalties.  See 
Water  Companies,  15. 

No  vested  right  in.    See  Statutes,  14,  16. 

Liability  of  directors  for  failure  to  post 
monthly  accounts.  See  Mines  and  Mining, 
25. 

Repeal  of  statute  giving  right  to.  See  Stat- 
utes, 14,  15. 

Repeal  of  statute  giving  right  to,  pending 
appeal  in  action  to  enforce.  See  Statutes, 
15. 

Guaranty  on  contract  securing  penalty 
fixed  as  liquidated  damages.  See  Guaranty, 
5. 

Mortgage  given  to  secure  guarantor 
against  liability  from  void  penalty,  effect  of. 
See  Guaranty,  VI. 


Validity  of  act  where  penalty  prescribed. 
See  Elections,  23. 

PENCIL. 

Writing  amount  of  mortgage  in  pencil,  ef- 
fect of.     See  Agency,  54. 

PENDENCY  OF  ACTIONS. 

See  Actions. 

Purchase  pending  suit  to  foreclose.  See 
Mortgages,  XVIII,  7. 

Transfer  of  interest  pending  action.  See 
Pleading  and  Practice,  VI. 

Purchasers  removed  by  writ  of  assistance. 
See  Writs  of  Assistance. 

Liability  of  one  purchasing  after  suit 
brought.    See  Replevin,  V. 

Possession  pending  suit.  See  Adverse  Pos- 
session, I,  4. 

Presumption  that  motion  for  new  trial  is 
pending.    See  New  Trial,  V. 

Pendency  of  suit  is  not  notice,  when.  See 
Mortgages,  9. 

Action,  when  shown  to  be  pending,  pre- 
sumed to  be  still  pending.    See  Appeals,  442. 

Tender  during.    See  Tender,  7  et  seq. 

PENSIONS. 

Police  pension  fund.      See  Police,  3  et  seq. 

Complaint  to  enjoin  auditor  from  drawing 
warrant  on  police  pension  fund,  when  insuffi- 
cient.   See  Injunctions,  20. 

PERCENTAGE. 

Contract  with  milling  company  for  yield- 
ing of  certain  percentage,  average  return. 
See  Contracts,  VIII,  6. 

Not  recoverable  in  action  on  discharged 
debt.    See  Bankruptcy  and  Insolvency,  71. 

Construction  of  contract  for.  See  Agency, 
26,  27. 

PERCOLATING  WATERS. 
See  Watercourses,  III. 

PEREMPTORY  CHALLENGE. 

See  Jury  and  Jurors,  V,  5. 

PERFORMANCE. 

Contracts,  performance  of  by  receiver. 
See  Receivers,  IV. 

Of  contracts,  questions  relating  to.  See 
Contracts,  IV. 

Part.  See  Sales,  III;  Statute  of  Frauds, 
II. 

Specific.    See  Specific  Performance. 

Stipulation  making  time  of  essence  of  the 
contract,  effect  of.    See  Mortgages,  4. 

Averment  of  performance,  what  sufficient. 
See  Streets,  116. 

Prevention  of.  See  Master  and  Servant, 
64. 

Readiness  to  perform  by  discharged  ser- 
vant.   See  Master  and  Servant,  53,  54. 

Under  contract  to  sell  real  estate.  See 
Vendor  and  Vendee,  V. 
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Street  contract,  time  for,  and  extension  of. 
See  Streets,  X,  6. 
Tender.    See  Tender. 

PERJURY. 

See  Criminal  Law,  XI,  25. 

Affidavit  of  witness  that  he  had  committed 
perjury.    See  New  Trial,  33. 

PERMIT. 

To  erect  posts  for  electric  lighting,  refusal 
of.    See  Electricity,  2. 

PERPETUITIES. 
See  Alienation. 

Charitable  uses,  validity  of.  See  Char- 
itable Uses. 

What  direction  in  will  does  not  suspend 
alienation.    See  Trusts  and  Trustees,  2. 

Trust  deed  to  secure  future  advances  does 
not  create.    See  Trust  Deeds,  1. 

Trust  deeds,  whether  suspend  alienation. 
See  Trust  Deeds,  2. 

1.  Our  statute  prohibiting  the  suspension 
of  the  power  of  alienation  is  not,  properly 
speaking,  against  perpetuities,  but  simply 
prohibits  restraints  upon  alienation,  and 
makes  a  future  estate  void  in  its  creation, 
if,  by  any  possibility,  it  may  suspend  the 
power  of  alienation  beyond  the  prescribed 
period,  regardless  of  the  time  of  vesting  of 
such  estate;  nor  does  It  insist  upon  the  vest- 
ing of  estates,  but  only  upon  their  alienabil- 
ity, and  the  doctrine  of  remoteness  has  no 
materiality,  except  as  it  affects  alienability. 
(Estate  of  Cavarly,  119  Cal.  406.) 

2.  The  rule  that  when  an  absolute  estate 
is  granted,  but  the  right  of  possession  and 
enjoyment  is  postponed,  solely  for  the  sup- 
posed benefit  of  the  grantee,  such  postpone- 
ment is  void,  as  applied  to  future  estates 
vesting  in  the  issue  of  the  children  of  the 
testator  under  the  will,  cannot  affect  the  in- 
validity of  the  trust  attempted  to  be  created 
by  the  will,  which,  if  valid,  would  operate  to 
suspend  the  power  of  alienation  for  a  fixed 
period;  but  the  rule  that  when  a  testament- 
ary disposition  is  made  to  a  class,  and  pos- 
session is  postponed,  it  Includes  all  persons 
within  the  class  at  the  time  to  which  posses- 
sion is  postponed,  and  the  rule  of  construc- 
tion of  a  gift  to  a  class  that  only  those  are 
included  who  are  in  existence  at  the  time  of 
the  distribution,  and  the  further  rule  that 
the  word  "issue"  ordinarily  means  descend- 
ants to  any  degree,  are  in  harmony  with  the 
testator's  manifest  intent  disclosed  by  the 
terms  of  the  will  to  keep  the  property  in  his 
family  and  beyond  the  power  of  his  de- 
scendants to  dispose  of  for  the  prescribed 
period,  and  the  case  is  clearly  within  the  pro- 
hibition of  the  statute  against  the  suspen- 
sion of  the  power  of  alienation.  (Estate  of 
Cavarly,  119  Oal.  406.) 

PERSONAL  INJURIES. 
Damages  for.    See  Damages,  V. 


PERSONAL  PROPERTY. 
See  Estates  for  Years. 

Chattel  mortgages.    See  Mortgages,  XIX. 

Conversion.    See  Trover. 

Damages  for  detention  of.  See  Damages. 
VI. 

Growing  crops.    See  Growing  Crops. 

Replevin.    See  Replevin. 

Sales.    See  Sales. 

Trust  in,  creation  of.  See  Trust  and  True- 
tees,  li.,  a* 

PETITION. 

Distribution,  petition  for.  See  Estates  of 
Deceased  Persons,  VIII,  1. 

For  sale.  See  Estates  of  Deceased  Per- 
sons, VI,  2,  a. 

For  formation  of  high  school  district,  suf- 
ficiency of.    See  Schools,  4  et  seq. 

Habeas  corpus,  petition  for.  See  Habeas 
Corpus. 

Insolvency,  petition  in.  See  Bankruptcy 
and  Insolvency,  III. 

To  organize  reclamation  district.  See- 
Swamp  and  Overflowed  Lands,  II,  2. 

PHOTOGRAPH  GALLERY. 

Sale  of,  what  included,  and  parol  evidence 
as  to.    See  Sales,  I. 

PHOTOGRAPHS. 

As  evidence.  See  Criminal  Law,  XI,  16, 
d,  O;  Evidence,  III. 

Enlarged,  use  of  on  comparison  of  hand- 
writing.   See  Criminal  Law,  336. 

PHYSICIANS. 

Practicing  medicine  without  license.  See 
Criminal  Law,  XI,  24. 

Privileged  communications.  See  Privi- 
leged Communications,  II. 

As  witnesses  on  charge  of  murder.  See 
Criminal  Law,  X,  16,  d,  L. 

Expert  evidence  of ,  based  only  on  inad- 
missible declarations  is  not  admissible.  See 
Evidence,  29. 

Action  for  services  of,  effect  of  statute  of 
limitations.    See  Statute  of  Limitations,  25. 

PIERS. 

See  Harbor  Commissioners;  Wharves. 

Harbor  commissioners,  powers  over.  See 
Harbor  Commissioners. 

PLACE. 

Execution  of  contract,  place  of.  See  Con- 
tracts, I,  1. 

PLACE  OF  TRIAL. 
See  Venue,  I. 

PLAINTIFFS. 


II. 


Pleadings  of.    See  Pleading  and  Practice. 
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PLANS. 
See  Building  Contracts. 

Guaranty  1b  guaranty  of,  when.  See  Guar- 
anty, 7. 

In  street  resolution.  See  Municipal  Cor- 
porations, 59. 

PLATFORM. 

Going  upon  is  not  contributory  negligence, 
when.    See  Common  Carriers,  21. 

Liability  for  injury  from  breaking  of.  See 
Negligence,  4-6. 

PLATS. 

Platting  and  selling  land.  See  Dedication, 
III,  3. 

PLEADING  AND  PRACTICE. 

I.  Pleadings,  General  Rules  Relating  to. 

1.  Designation  of  Pleading,  Effect  of. 

2.  Argumentative  Pleadings;  Direct 

Averments;  Ultimate  Facts  and 
Conclusions  of  Law. 

3.  Construction  of  Pleadings. 

4.  Striking  Out  Pleadings. 

II.  Pleadings  on  Part  of  Plaintiff. 

III.  Pleadings  on  Part  of  Defendant. 

IV.  Demurrers. 

Y.  Amendments. 

1.  Liberty  as  to;  Rule  that  Amend- 

ments are  to  be  Allowed  in  Fur- 
therance of  Justice. 

2.  Correcting  Inconsistency  between 

Prayer  and  Facts  Alleged. 

3.  Allowing   Where   Demurrer   Sus- 

tained. 

4.  Time  of;    to  Conform  to  Proofs; 

Changing  Action  or  Presenting 
New  Issues. 

5.  Amendment  to  Answer  not  Con- 

stituting Defense,  nor  Subject 
of  Counterclaim. 

6.  Conditional  Leave  to  Amend. 

7.  Effect  of  Amendment;  Refusal  of 

Amendment,  What  Cures. 

8.  Answer    to;    Setting    Cause    for 

Trial  after  Amendment 

9.  Failure  to  Make  Amendment  Al- 

lowed, Effect  of. 
10.  Other  Questions  Relating  to. 

VI.  Transfer  of  Interest  Pending  Action. 

VII.  Motions  and  Orders. 

VIII.  Trial,  Questions  Relating  to. 

Acquiescence,  error  resulting  from  cannot 
be  complained  of.    See  Estoppel,  3. 

Actions.    See  Actions. 

Admissions  in  pleadings.  See  Evidence, 
V,  3. 

Corporation  is  bound  by  admissions  in 
pleadings.    See  Mortgages,  146. 

Appeals.    See  Appeals. 

Appeal,  questions  relating  to  pleadings 
first  raised  on.    See  Appeals,  XI,  11,  d. 


Appeal,  question  relating  to  pleading,  how 
presented  for  review.    See  Appeals,  VII,  1. 

Appearance.    See  Appearance. 

Arrest.    See  Arrest 

Contempt.    See  Contempt. 

Costs.    See  Costs. 

Interpleader.    See  Interpleader. 

Issues  in  action  for  diversion.  See  Water- 
courses, VI,  4,  f,  B. 

Issues,  questions  relating  to,  first  raised 
on  appeal.    See  Appeals,  XI,  11,  d. 

Issues,  questions  relating  to,  review  of. 
See  Appeals,  XI,  13. 

Judgment  on  the  pleadings.  See  Judg- 
ment, III. 

Judgments,  pleading  of.  See  Judgments, 
XI. 

Judgment-roll.    See  Judgment-roll. 

Pleading  in  former  actions,  conclusiveness 
of.    See  Estates  of  Deceased  Persons,  65. 

Presumption  in  relation  to  pleadings.  See 
Appeals,  XI,  14,  c. 

Presumption  of  continuance.  See  Pre- 
sumptions. 

Provisions  of  code,  when  cover  whole  sub- 
ject.   See  Injunctions,  1. 

Records,  correction  of  mistakes  in.  See 
Records. 

Reference.    See  Reference. 

Removal  of  causes.  See  Removal  of 
Causes. 

Rule  de  minimis  applies  and  bars  recov- 
ery, when.    See  Corporations,  58. 

Severance  of  actions.  See  Severance  of 
Actions. 

Shareholder  suing  directors  of  insolvent 
national  bank,  right  of  to  control  litigation. 
See  Banks  and  Banking,  53. 

Statute  of  limitations,  effect  of.  See  Stat- 
ute of  Limitations,  IX. 

Stipulations.    See  Stipulations. 

Supplemental  pleadings.  See  Supplemen- 
tal Pleadings. 

Supplementary  proceedings.  See  Supple- 
mentary Proceedings. 

Time.    See  Time. 

Time,  power  of  court  to  grant  extensions 
of.    See  Holidays,  2. 

Time,  where  last  day  falls  on  holiday.  See 
Holidays,  1. 

Waiver  of  objection  to  pleading  by  failing 
to  object  to  evidence.    See  Estoppel,  11. 

I.  Pleadings,    General    Rules    Relating    to. 
1.  Designation  of  Pleading,  Effect  of. 

Title  of  action.    See  Attachments,  7. 

Real  rights  cannot  be  kept  out  of  sight  by 
device  of  form  of  action.  See  Rescission  of 
Contracts,  16. 

Title  of  petition  is  of  no  effect.  See  Re- 
ceivers, 27. 

Title  of  pleading,  effect  of.  See  Executors 
and  Administrators,  62. 

1.  Where  but  one  cause  of  action  is  stated, 
and  the  complaint  introduces  that  portion 
of  Its  allegation  relating  to  the  fraudulent 
transfers  of  the  husband's  property,  by  mis- 
takenly designating  it  as  "a  separate  and  sec- 
ond cause  of  action,"  such  mistaken  desig- 
nation   should    be    disregarded  as  an  error 
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which  does  not  affect  the  substantial  rights 
of  the  parties.  (Murray  v.  Murray,  115  Cal. 
266.) 

2.  Argumentative  Pleadings;  Direct  Aver- 
ments; Ultimate  Facts  and  Conclusions 
of  Law. 

Argumentative,  answer  should  not  be.    See 

Payment,  17. 

2.  It  is  a  fundamental  rule  of  our  code 
pleading  that '  ultimate  and  not  probative 
facts  are  to  be  averred  in  a  pleading,  and 
where  a  complaint  merely  states  the  evi- 
dence from  which  the  ultimate  facts  are  left 
to  inference  by  argument,  the  allegations  of 
evidence  are  to  be  disregarded  as  surplus- 
age, and  the  complaint  is  demurrable  for  not 
stating  facts  sufficient  to  constitute  a  cause 
of  action.    (McCaughey  v.  Schuette,  117  Cal. 

223.) 

3.  It  is  a  rule  of  pleading,  both  in  civil 
and  criminal  actions,  that  the  lack  of  direct 
and  positive  averments  of  a  fact  cannot  be 
supplied  by  intendment  or  implication,  and 
where  the  fact  is  stated  only  argumenta- 
tively,  or  by  way  of  recital  or  inference,  it 
is  insufficient.  (People  v.  Jones,  123  Cal. 
299.) 

4.  Argumentative  pleading  is  not  permis- 
sible under  the  code,  any  more  than  at  com- 
mon law;  but  matters  of  substance  must  be 
alleged  in  direct  terms,  and  not  by  way  of 
recital  or  inference,  or  by  reference  to  ex- 
hibits attached  to  the  complaint  or  copies 
set  forth  in  the  body  of  the  complaint.  (Hi- 
bernia  Sav.  etc.  Soc.  v.  Thornton,  117  Cal. 
481.) 

Allegations  of  conclusions  of  law.  See 
post,  7. 

Conclusions  of  law,  representation  of  right 
to  lease  made  to  depend  on  ownership  and 
possession  is.    See  Criminal  Law,  305. 

Allegation  that  an  amount  is  now  due  and 
owing  Is  a  conclusion  of  law.  See  Payment, 
15. 

Complaint  not  demurrable  on  ground  that 
■only  ultimate  and  not  evidentiary  facts 
should  be  pleaded,  when.    See  Contracts,  56. 

Conclusion  of  law,  allegation  of  ownership 
is,  when.    See  Bills  and  Notes,  49. 


3.  Construction  of  Pleadings. 

Pleadings  are  construed  most  strongly 
against  pleader.  See  Bills  and  Notes,  36; 
Corporations,  58;  Guaranty,  25;  Judgments, 
62;  Nuisances,  6. 

Petition  for  habeas  corpus  is  to  be  taken 
most  strongly  against  petitioner.  See  Ha- 
beas Corpus,  4. 

Presumption,  what  not  indulged  in  favor 
of  pleader.    See  Municipal  Corporations,  35. 

Presumption  is  against  pleader.  See 
Watercourses,  65. 

Construction  upon  pleadings  becomes  law 
of  case.    See  Law  of  the  Case,  8. 

5.  The  rule  is  that  pleadings  are  to  be  con- 
strued most  strongly  against  the  pleader. 
{California  Nav.  Co.  v.  Union  Transp.  Co., 
1:22  Cal  641.) 


4.  Striking  Out  Pleadings. 

6.  Where  a  motion  to  6trike  out  parts  of  an 
answer  in  an  action  by  an  assignee  in  insol- 
vency specifically  quoted  all  the  parts  of  the 
answer  sought  to  be  stricken  out  and  the 
court  granted  the  motion  as  to  all  those 
parts  of  the  answer  which  attack  the  validity 
of  the  insolvency  proceedings,  and  denied  it 
otherwise,  the  order,  though  it  would  be  in 
better  form  if  more  fully  Identifying  the  part 
stricken  out,  is  not  too  indefinite  to  be  sus- 
tained, and  it  will  be  presumed  upon  appeal 
in  favor  of  the  judgment  that  the  appellants 
were  not  deceived  or  prejudiced  by  the  form 
of  the  order.    (Riego  v.  Foster,  125  Cal.  178.) 

Orders  striking  out  pleadings,  review  of 
on  appeal.    See  Appeals,  XI,  10,  a. 

Irrelevant  and  immaterial  matter  is  prop- 
erly stricken  out.    See  Bills  and  Notes,  35. 

Striking  out  conclusions  of  law.  See  Cor- 
porations. 53. 

Order  striking  out  denial  as  sham,  when 
error.    See  Quieting  Title,  5. 

Sham  and  frivolous  answer  stricken  out. 
See  Estates  of  Deceased  Persons.  149. 

Orders  on  motion  to  strike  out  pleadings, 
how  presented  for  review.  See  Appeals,  161- 
63. 

Striking  out  of  material  matter  is  error.  See 
Watercourses,  63. 

Striking  out  demurrer  in  action  for  di- 
vorce.   See  Marriage  and  Divorce,  II,  3,  a. 

Striking  out  demurrer  for  failure  to  pay 
alimony.    See  Marriage  and  Divorce,  62. 

Striking  out  demurrer  and  refusing  right 
to  answer  is  error.  See  Marriage  and  Di- 
vorce, 26. 

II.  Pleadings  on  Part  of  Plaintiff. 

Complaint  is  not  demurrable  for  ambigu- 
ity, when.  See  Common  Carriers,  26;  Gifts, 
26. 

Ambiguity   in  complaint   caused   by   mis- 
take in  figures  cannot  be  reached  by  general 
,  demurrer.    See  Counties,  7,  8. 

Want  of  certainty  in  pleading  must  be 
taken  advantage  of  by  special  demurrer. 
See  Demand. 

Complaint,  when  demurrable  for  uncer- 
tainty.   See  Streets,  5,  80. 

Uncertainty  and  ambiguity  waived  in  ab- 
sence of  special  demurrer.  See  Mortgages. 
78. 

Complaint  for  services  is  demurrable  for 
uncertainty,  when.  See  Master  and  Servant, 
55. 

Uncertainty  in  complaint  waived  by  fail- 
ure to  demur.     See  Mechanics*  Liens,  66. 

Complaint  for  negligence,  when  demur- 
rable for  uncertainty.    See  Railroads,  41. 

Complaint  is  not  demurrable  for  ambigu- 
ity or  uncertainty,  when.    See  Insurance,  42. 

Allegations  in  answer  do  not  supply  want 
of  averments  in  complaint,  when.  See  Spe- 
cific Performance,  12. 

Statement  of  facts  by  way  of  recital  rather 
than  directly  waived  by  absence  of  special 
demurrer.    See  Attachments,  21. 

Defect  in  complaint  in  not  alleging  owner- 
ship cured  by  answer,  when.  See  Banks 
and  Banking,  15. 
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Plaintiff  need  not  anticipate  defense  in 
complaint.    See  Guardian  and  Ward,  14. 

Common  counts,  use  of.  See  Assumpsit, 
II. 

Election.      See  Election. 

Inconsistent  counts,  election  between.  See 
Election. 

Cause  of  action  may  be  separately  stated 
in  different  counts  although  counts  are  in- 
consistent.   See  post,  26. 

Arranging  counts  in  separate  counts.  See 
Trusts  and  Trustees,  76, 

Inconsistent,  complaint  is  not.  when.  See 
Bills  and  Notes.  53. 

Defect  in  complaint  is  cured  by  failure  to 
object  to  evidence,  when.    See  Ejectment,  4. 

Complaint  cannot  be  held  bad  for  uncer- 
tainty, where  no  demurrer  interposed.  See 
Marriage  and  Divorce,  19. 

Negligence,  complaint  for,  averring  facts 
generally,  is  not  demurrable  for  uncertainty. 
See  Negligence,  19. 

Claim  in  complaint  determines  jurisdic- 
tion.   See  Jurisdiction,  3. 

Defects  in  averments  not  cured  by  what 
allegations  and  proof.  See  Specific  Perform- 
ance, 11. 

Absence  of  essential  allegations  cannot  be 
cured  by  findings.     See  Replevin,  7. 

Order  directing  complaint  to  be  made  more 
certain  is  not  appealable.    See  Appeals,  32. 

Use  of  word  "defendant"  for  "defendants." 
See  Partnership.  26. 

Petition  for  sale  of  real  estate  must  be 
verified.  See  Estates  of  Deceased  Persons, 
84. 

Prayer  is  not  conclusive  of  jurisdiction. 
See  Jurisdiction,  2. 

Replication,  gross  negligence  in  reply  to 
defense  of  exemption  from  liability  is  mat- 
t     ter  of.    See  Common  Carriers,  13. 

7.  Under  section  426  of  the  Code  of  Civil 
Procedure,  the  complaint  must  contain  a 
concise  statement  of  the  facts  constituting 
the  cause  of  action,  as  distinguished  from 
legal  conclusions.  Allegations  of  mere  con- 
clusions of  law  tender  no  issue,  and  must  be 
disregarded;  and  a  complaint  which  depends 
upon  such  conclusions,  and  does  not  state 
the  facts  upon  which  the  legal  conclusions 
are  based,  Is  insufficient  upon  general  de- 
murrer.   (Callahan  v.  Broderick,  124  Cal.  80.) 

8.  Upon  an  appeal  from  the  judgment,  if 
the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  any  merely  de- 
fective or  imperfect  statement  of  such  facts 
to  which  no  demurrer  was  interposed  will 
not  warrant  a  reversal  of  the  judgment. 
(Hughes  v.  Alsip,  112  Cal.  587.) 

9.  A  motion  to  make  a  complaint  more 
definite  and  certain,  is  not  proper  practice 
in  this  state,  and  it  is  error  to  grant  such  a 
motion.  The  only  proper  remedy  under  the 
code  is  by  demurrer  on  the  ground  that  the 
complaint  is  ambiguous,  unintelligible  or  un- 
certain, under  section  430  of  the  Code  of 
Civil  Procedure.  (McParland  v.  Holcomb, 
123  Cal.  84.) 

10.  Where  there  are  several  counts  in  the 
complaint,  and  a  general  verdict  is  rendered, 
the  complaint  is  sufficient  to  support  the  ver- 
dict and  judgment,  where  each  count  is  suffi- 


cient as  against  a  general  demurrer,  and 
each  count  appears  to  be  for  the  same  cause 
of  action.  (Bernstein  v.  Downs,  112  Cal. 
197.) 

Defect  in  complaint  in  not  alleging  ca- 
pacity to  sue  is  cured  by  answer,  when.  See 
Executors  and  Administrators,  50. 

11.  The  rule  that  a  defective  complaint 
may  be  aided  by  the  answer  is  confined  to 
the  case  where  the  answer  affirmatively  al- 
leges the  very  fact  that  is  missing  from  the 
complaint  to  make  it  sufficient;  and  an  insuffi- 
cient complaint  cannot  be  aided  by  an  aver- 
ment in  the  answer,  which,  if  alleged  in  the 
complaint,  would  not  state  a  cause  of  action. 
(Hibernia  Sav.  etc.  Soc.  v.  Thornton,  123  Cal. 
62.) 

12.  A  complaint  which,  when  taken  in  con- 
nection with  the  exhibits  thereto,  shows 
a  cause  of  action,  though  subject  to  a  de- 
murrer for  uncertainty,  is  sufficient  to  sup- 
port a  judgment  against  defaulting  defend- 
ants. (Riverside  Co.  v.  Stockman,  124  Cal. 
222.) 

Matters  of  substance  must  not  be  set  forth 
by  reference  to  exhibits  or  copies.  See  ante, 
4. 

13.  The  failure  of  the  plaintiff,  in  an  ac- 
tion to  quiet  title,  to  file  an  affidavit  deny- 
ing the  genuineness  and  due  execution  of  a 
written  contract  pleaded  and  set  forth  in 
the  answer  by  way  of  defense,  merely  ad- 
mits that  the  instrument  pleaded  is  not 
spurious  or  counterfeit,  or  of  different  Im- 
port on  its  face  from  the  one  executed,  but 
is  the  identical  instrument  executed  by  the 
plaintiff,  and  does  not  preclude  the  plaintiff 
from  controverting  the  instrument  by  evi- 
dence of  fraud,  mistake,  undue  influence,  or 
any  matter  in  avoidance  of  the  contract,  not 
inconsistent  with  the  fact  of  its  execution 
and  genuineness.  (Moore  v.  Copp,  119  Cal. 
429.) 

III.  Pleadings  on  Part  of  Defendant 

Striking  out  parts  of  answer.  See  ante  I, 
4. 

Matters  of  substance  must  not  be  set  forth 
by  reference  to  exhibits  or  copies.  See  ante, 
4. 

Failure  to  deny  validity  of  contract  set 
out  in  pleadings.    See  ante,  13;  Mortgages, 

Aider  of  defective  complaint  by  answer. 
See  ante,  11. 

Demurrer  is  not  waived  by  filing  answer. 
See  post.  29. 

14.  It  is  not  essential  that  a  traverse 
should  be  expressed  in  negative  words,  but 
an  affirmative  averment  in  the  answer,  of 
the  contrary  of  what  is  alleged  in  the  com- 
plaint, is  equivalent  to  a  denial.  (Stetson  v. 
Brlggs,  114  Cal.  511.) 

15.  Material  allegations  of  the  complaint 
relating  to  facts  the  truth  of  which  is  pecu- 
liarly within  the  knowledge  of  the  defend- 
ant, may  be  made  upon  information  and  be- 
lief; and  the  fact  that  the  records  of  the 
corporation  defendant  in  relation  to  the  mat- 
ter of  those  allegations  were  open  to  the  in- 
spection of  the  plaintiff  does  not  affect  the 
rule.    Such    records    may    be    contradicted, 
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upon  Information  and  belief,  if  they  do  not 
speak  the  truth.  (McDermont  v.  Anaheim 
Union  Water  Co.,  124  Cal.  112.) 

16.  In  an  action  against  an  executor,  facts 
alleged  in  the  complaint  to  the  effect  that 
the  plaintiff  rendered  services  to  the  testa- 
trix, their  character  and  value,  the  amount 
paid  thereon  and  the  amount  still  due,  and 
that  the  testatrix  promised  the  plaintiff  to 
pay  for  the  same  by  making  a  provision  for 
her  in  her  will,  are  not  presumably  within 
the  knowledge  of  the  defendant,  and,  under 
section  437  of  the  Code  of  Civil  Procedure, 
he  may  place  bis  denial  thereof  upon  the 
ground  of  a  want  of  Information  or  belief 
upon  the  subject.  (Etchas  v.  Orena,  121  Cal. 
270.) 

17.  In  such  a  case,  the  answer  is  sufficient 
in  form,  if  it  refers  to  the  several  paragraphs 
of  the  complaint  containing  such  allegations 
by  number,  and  avers  that  the  defendant 
has  no  information  or  belief  on  the  subject 
mentioned  therein  sufficient  to  enable  him  to 
answer  the  allegations  therein  contained, 
"and  he  therefore  places  his  denial  of  each 
of  said  allegations  on  that  ground,  and  de- 
nies each  and  all  of  the  same  and  every  part 
thereof."    (Etchas*  v.  Orena,  121  Cal.  270.) 

18.  An  answer  may  present  inconsistent 
defenses,  or  plead  a  defense  hypothetically. 
(Eppinger  v.  Kendrlck,  114  Cal.  620.) 

19.  The  defendants  have  a  right  to  plead 
inconsistent  defenses,  and  the  effect  of  a  de- 
nial in  one  defense  is  not  waived  by  the 
setting  up  of  affirmative  matter  of  extenua- 
tion in  another  defense,  nor  can  the  admis- 
sions made  in  the  affirmative  defense  relieve 
the  plaintiff  from  the  necessity  of  proving 
matters  denied.  (Miles  v.  Woodward.  115 
Cal.  308.) 

20.  A  defendant  may  plead  as  many  de- 
fenses as  he  may  have,  though  they  may  be 
Inconsistent  with  each  other:  and  the  fact 
that  the  answer  is  verified  does  not  preclude 
the  presentation  therein  of  distinct  incon- 
sistent defenses.  It  is  error  to  rule  that  a 
sworn  answer  must  not  deny  in  one  defense 
a  fact  which  is  averred  to  be  true  in  an- 
other defense,  and  to  try  the  case  upon  that 
theory.     (Banta  v.  Siller,  121  Cal.  414.) 

21.  It  is  only  as  applied  to  repugnant  aver- 
ments in  a  single  or  separate  defense  in  a 
verified  answer  that  the  averment  which 
bears  most  strongly  against  the  party  plead- 
ing it  is  to  be  taken  as  true;  and  that  rule 
cannot  be  applied  to  repugnancy  between 
inconsistent  defenses.  (Banta  v.  Siller,  121 
Oal.  414.) 

22.  Where  the  defendant  had  appeared  by 
an  attorney  who  had  demurred  to  the  com- 
plaint, and  who  had  not  been  displaced  in 
any  manner,  the  filing  of  an  answer  signed 
only  by  himself  personally  was  irregular; 
but  where  the  premature  entry  of  default 
precluded  the  filing  of  an  answer  properly 
signed,  the  irregularity  is  not  of  sufficient 
importance  to  prevent  the  reversal  of  the 
judgment  by  default,  with  leave  to  file  an 
answer  properly  signed  by  the  attorney  of 
record,  within  a  reasonable  time.  (Crane  v. 
Crane,  121  Cal.  99.) 


Admission  in  answer  of  one  defendant, 
effect  of.    See  Malicious  Prosecution,  11. 

Answer  need  not  anticipate.  See  Fraudu- 
lent Conveyances,  24. 

Information  and  belief,  denial  on  has  no 
weight  as  evidence.    See  Evidence.  108. 

Information  and  belief,  denial  on,  of  mat- 
ter appearing  of  record.  See  Attachments, 
36. 

Negative  pregnant.    See  Ejectment,  6. 

Negative  pregnant  In  denying  ownership. 
See  Criminal  Law,  304. 

Contract  by  partners  admitted  to  be  true 
by  failure  to  deny,  binds  partners  after  dis- 
solution.    See  Contracts,  44. 

Affidavits  denying  execution  of  mortgage 
sued  upon.    See  Mortgages,  XVIII,  4. 

Affidavit  denying  genuineness  of  note  sued 
on.    See  Bills  and  Notes.  VII,  2. 

Failure  to  deny  genuineness  of  contract 
set  forth  in  pleading.  See  Contracts,  43  et 
seq. 

Denial  of  nonpayment  is  evasive,  when. 
See  Mortgages,  109. 

Stipulation  relieving  from  liability  is  new 
matter.    See  Common  Carriers,  12. 

Answer  does  not  ask  affirmative  relief, 
when.    See  Dismissal,  17. 

New  matter  deemed  to  be  denied,  what  is. 
See  Insurance,  8. 

Answer,  filing  of  after  default  See  De- 
fault, III,  2. 

Counterclaim.    See  Counterclaim. 

Cross-complaint    See  Cross-complaint. 

What  allegations  in  answer  do  not  aid 
complaint    See  Mortgages,  92. 

Admission  by  failure  to  deny.  See  Me- 
chanics' Liens,  57. 

Admission  by  allegations  of  answer.  See 
Partnership,  35. 


IV.  Demurrer. 

Complaint  is  demurrable  for  not  stating 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, when.    See  ante,  2. 

Answer  by  client  where  attorney  had  de- 
murred.   See  ante,  22. 

Allowing  amendment  where  demurrer  sus- 
tained.   See  post,  V,  3. 

Sustaining  demurrer  to  amendment  bring- 
ing in  new  party,  effect  of.    See  post,  49. 

Filing  of  amended  complaint  waives  error 
in  sustaining  demurrer.    See  post,  44. 

Failure  to  demur.    See  ante,  8. 

23.  A  demurrer  to  the  complaint  in  equity 
for  failure  to  state  a  cause  of  action,  and 
for  a  defect  or  misjoinder  of  parties  defend- 
ant, is  properly  overruled,  where  the  com- 
plaint states  all  the  facts  necessary  to  con- 
stitute a  cause  of  action  for  relief  in  equity, 
and  further  stated  that  the  parties  therein 
named,  plaintiffs  and  defendants,  comprised 
all  persons  who  owned,  or  claimed  an  inter- 
est in  the  pueblo  lot  of  which  partition  was 
made,  or  any  part  thereof,  or  whose  rights 
or  interests  were  in  any  way  affected  by 
the  decree  in  partition,  or  by  the  action  to 
set  it  aside.  (Sullivan  v.  Lumsden,  118  Cal. 
664.) 
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24.  Where  but  one  cause  of  action  la 
stated  In  a  complaint,  if  a  recovery  can  be 
bad  for  any  part  of  the  claim,  a  general  de- 
murrer thereto,  for  want  of  facts,  and  that 
the  cause  of  action  is  barred  by  the  statute 
of  limitations,  should  not  be  sustained  in 
part,  but  should  be  overruled  with  leave  to 
answer.  (Nelson  v.  Merced  County,  122  Cal. 
644.) 

25.  Where  a  general  demurrer  to  a  com- 
plaint is  Joint,  it  is  properly  overruled,  if 
the  complaint  states  a  cause  of  action 
against  any  of  the  defendants.  (Hirshfeld 
v.  Weill,  121  Cal.  13.) 

26.  A  demurrer  under  subdivision  7  of  sec- 
tion 430  of  the  Code  of  Civil  Procedure,  to 
a  particular  count  of  a  pleading,  on  either 
of  the  grounds  therein  mentioned,  cannot  be 
aided  by  reference  to  another  count,  or  to  a 
separate  cause  of  action  found  in  the  com- 
plaint; and  a  cause  of  action  arising  out  of 
the  same  transaction  may  be  separately 
stated  in  different  ways  in  different  counts 
of  the  complaint,  even  though  they  are  in- 
consistent with  each  other,  without  being 
demurrable  for  ambiguity  or  uncertainty 
merely  by  reason  of  such  inconsistency. 
(Stockton  Combined  Harvester  etc.  Works  v. 
Glens  Falls  Ins.  Co.,  121  Cal.  167.) 

27.  When  the  complaint  states  a  cause  of 
action,  the  overruling  of  a  demurrer  pointed 
at  mere  matters  of  surplusage  cannot  con- 
stitute material  error.  (Prescott  v.  Edwards, 
117  Cal.  298.) 

28.  A  defendant,  by  stipulating  that  a  gen- 
eral demurrer  to  the  complaint  be  overruled, 
does  not  thereby  waive  objection  to  its  suffi- 
ciency to  state  a  cause  of  action.  (Morris  v. 
Courtney,  120  Cal.  63.) 

29.  A  demurrer  for  insufficiency  of  the 
complaint  to  state  a  cause  of  action  is  not 
waived  by  answer,  whether  filed  at  the  same 
time  or  subsequently,  nor  is  such  defect  in 
the  complaint  cured  by  verdict.  (Hurley  v. 
Ryan,  119  Cal.  71.) 

30.  Where  the  demurrer  was  without 
merit,  any  error  in  failing  to  pass  upon  it 
is  without  prejudice.  (Hoeft  v.  Supreme 
Lodge  Knights  of  Honor,  113  Cal.  91.) 

31.  The  improper  overruling  of  a  demurrer 
to  a  complaint  for  misjoinder  of  causes  of 
action,  is  rendered  harmless  where  the  court, 
at  the  trial,  by  express  order,  limits  the  evi- 
dence to  one  cause  of  action,  and  the  case 
is  tried  upon  that  alone.  (Clark  v.  Yocum, 
116  Cal.  515.) 

32.  In  an  action  to  recover  damages  for  the 
refusal  of  a  sheriff  to  release  property  levied 
upon  under  execution,  where  a  stay  bond 
was  given  upon  appeal,  error  in  overruling 
a  demurrer  to  the  complaint  for  uncertainty 
as  to  whether  the  damages  claimed  included 
damages  resulting  from  the  levy  prior  to  the 
stay  bond,  is  without  prejudice,  as  it  ap- 
pears that  the  defendant  might  have  pro- 
tected his  rights  by  objecting  to  the  intro- 
duction of  any  evidence  as  to  such  prior  dam- 
ages.    (Holland  v.  McDade,  125  Cal.  353.) 

One  demurring  submits  to  the  jurisdiction. 
See  Jurisdiction,  13. 


Pending  motion  for  change  of  venue,  de- 
murrer cannot  be  passed  on.  See  Vendor 
and  Vendee,  22. 

What  matters  cannot  be  taken  advantage 
of  by  demurrer.    See  Corporations,  54. 

Demurrer  is  not  an  "answer"  within  a  rule 
requiring  an  answer  to  be  filed.  See  De- 
fault, 18. 

Error  to  pass  final  judgment  until  de- 
murrer disposed  of.    See  Appeals,  367. 

Defect  in  title  of  complaint  can  only  be 
reached  by  special  demurrer.  See  Subscrip- 
tions, 5. 

Nonjoinder  of  parties  can  be  raised  on 
general  demurrer.    See  Parties,  7. 

Demurrer  for  defect  of  parties.  See  Par- 
ties, III. 

Separate  counts  as  to  real  and  personal 
property  for  one  cause  of  action,  not  ground 
of  demurrer.    See  Trusts  and  Trustees,  76. 

Statute  of  limitations,  taking  advantage  of 
by  demurrer.  See  Statute  of  Limitations, 
IX. 

Uncertainty  or  ambiguity  of  complaint 
cannot  be  raised  by  general  demurrer.  See 
Agency,  39. 

Uncertainty,  special  demurrer  for,  what 
sufficient.  See  Forcible  Entry  and  Unlawful 
Detainer,  2. 

Uncertainty  and  ambiguity,  demurrer  for, 
what  not  inferred  on  in  support  of  complaint. 
See  Counties,  11. 

It  will  be  presumed  that  demurrer  was  dis- 
posed of,  when.    See  Appeals,  367. 

Error  in  sustaining,  when  waived.  See 
Appeals,  394. 

Order  sustaining,  how  presented  for  re- 
view.   See  Appeals,  160. 

Error  in  overruling  for  uncertainty  or  am- 
biguity is  without  prejudice.  See  Appeals, 
282,  283. 

Decision  upon  demurrer,  whether  law  of 
case.    See  Law  of  the  Case,  9,  10. 

Judgment  upon  demurrer,  conclusiveness 
of.    See  Judgments,  45. 

V.  Amendments. 

1.  Liberality  as  to;  Rule  that  Amendments 
are  to  be  Allowed  in  Furtherance  of 
Justice. 

Application  to  amend  complaint,  when  in 
discretion  of  court.    See  Pledges,  17. 

33.  The  liberality  required  to  be  exercised 
in  allowing  amendments  to  pleadings  should 
only  be  displayed  in  furtherance  of  justice; 
and  an  amendment  to  the  answer  should  not 
be  allowed  so  as  to  permit  a  merely  legal 
defense  which  Is  inequitable,  or  to  permit  a 
new  issue  to  be  made  at  the  trial  as  to 
facts  before  admitted  in  the  verified  plead- 
ings. (Bank  of  Woodland  v.  Heron,  122  Cal. 
107.) 

34.  The  allegations  of  a  verified  complaint 
as  to  the  execution,  acknowledgment,  and 
recordation  of  a  mortgage  sought  to  be  fore- 
closed, having  been  admitted  in  the  verified 
answer  and  cross-complaint,  it  is  proper  for 
the  court  to  disallow  an  amendment  pro- 
posed at  the  trial  to  deny  the  acknowledg- 
ment and  recordation  in  order  to  sustain  a 
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technical  and  inequitable  defense  against 
the  security  of  the  mortgage,  in  support  of 
a  homestead  claim  filed  during  the  trial,  by 
proof  that  the  mortgage  was  acknowledged 
before  a  notary  who  was  a  stockholder  in 
the  bank  which  was  the  mortgagee.  Whether 
such  proposed  defense  would  be  legally  suffi- 
cient is  not  decided.  (Bank  of  Woodland  v. 
Heron,  122  Cal.  107.) 

2.  Correcting  Inconsistency  between  Prayer 
and  Facts  Alleged. 

35.  In  an  action  upon  the  contract  to  make 
good  the  unpaid  portion  of  the  original  five 
thousand  dollars  of  purchase  money  paid  by 
the  vendor,  where  the  terms  of  the  contract 
are  set  forth  in  the  complaint,  and  issue  has 
been  joined  by  answer,  the  court  may  per- 
mit an  amendment  of  the  complaint  to  cor- 
rect an  inconsistency  between  the  prayer  of 
the  complaint  and  the  facts  stated  therein. 
(French  v.  McCarthy,  125  Cal.  508.) 

3.  Allowing  Where  Demurrer  Sustained. 

36.  In  the  absence  of  a  specification  of 
what  amendment  could  be  made,  or  which 
was  desired  to  be  made,  to  the  complaint, 
after  a  demurrer  is  sustained  thereto,  it  Is 
not  an  abuse  of  discretion  for  the  court  not 
to  grant  leave  to  amend.  (Burling  v.  New- 
lands,  112  Cal.  476.) 

4.  lime  of;  to  Conform  to  Proofs;  Chang- 
ing Action  or  Presenting  New  Issues. 

Amendment  of  complaint  after  default. 
See  Default,  II. 

Amendment  after  entry  of  final  decree  is 
erroneous,  when.    See  Mortgages,  108. 

Amendment  at  trial  is  in  discretion  of 
court.    See  Wills,  45. 

37.  After  the  reversal  of  a  Judgment  the 
parties  in  the  court  below  have  the  same 
rights  which  they  originally  had,  and  the 
court  has  discretion  to  permit  any  proper 
amendment  to  the  pleadings.  (Heidt  v. 
Minor,  113  Cal.  385.) 

38.  Where  a  complaint  is  allowed  to  be 
amended  after  the  trial,  to  conform  the 
pleading  to  the  proof,  such  amendment  must 
rest  upon  the  proof,  and  cannot  go  beyond 
it,  and  the  failure  to  make  answer  to  such 
amendment  does  not  constitute  an  admis- 
sion of  facts  alleged  in  such  amendment. 
(McDougald  v.  Argonaut  etc.  Co.,  117  Cal. 
87.) 

39.  The  court  may  permit  a  defendant  to 
amend  his  answer  at  the  trial  to  conform  to 
the  proofs,  where  it  does  not  appear  that 
the  plaintiff  has  been  misled  to  his  preju- 
dice by  allowing  the  testimony,  which  the 
amendment  was  intended  to  cover,  and.  in 
such  case,  the  evidence  introduced  and  the 
findings  made  thereupon  are  to  be  regarded 
as  if  the  defendants  had  amended  their  an- 
swer prior  to  entering  upon  the  trial  and 
prior  to  the  introduction  of  the  testimony. 
Any  testimony,  by  depositions  or  otherwise, 
relevant  to  the  issues  made  by  the  amended 


answer  is  properly  considered  by  the  court 
in  making  up  its  decision.  (Firebaugh  v. 
Burbank,  121  Cal.  186.) 

Variance  between  note  alleged  and  proved, 
curing  by  amendment.  See  Bills  and  Notes. 
33. 

40.  It  fs  not  an  abuse  of  discretion  to  per- 
mit an  amendment  of  a  complaint  in  an  ac- 
tion of  replevin  to  be  made  upon  the  trial 
after  the  close  of  the  evidence,  so  as  to 
transform  the  action  into  one  of  trover  to 
recover  damages  for  conversion  of  the  prop- 
erty, where  it  appears  from  the  evidence 
that  the  defendant,  who,  as  a  constable,  had 
seized  the  property  under  execution  against 
plaintiffs  grantor,  had  sold  it  before  the 
commencement  of  the  action,  and  it  does  not 
appear  that  plaintiff  knew  of  such  sale 
when  the  action  was  brought.  (Henderson 
v.  Hart.  122  Cal.  332.) 

41.  The  refusal  of  the  court  at  the  trial  to 
permit  an  amendment  to  the  answer,  setting 
up  the  existence  of  an  entire  system  of 
which  the  completed  divisions  of  the  canal 
formed  a  part,  as  presenting  a  new  issue, 
upon  which  no  evidence  had  been  offered, 
is  harmless,  where  the  court  subsequently 
allowed  evidence  upon  that  issue,  which 
was  considered  in  that  court,  and  upon  ap- 
peal. (Pacific  Rolling  Mill  Co.  v.  Bear  Val- 
ley Irr.  Co.,  120  Cal.  94.) 

Amendment  to  permit  new  issue,  what  not 
proper.    See  ante,  33. 

Amendment  working  change  in  character 
of  result,  effect  of.    See  post,  47. 

Amendment  does  not  state  different  cause 
of  action,  when.    See  Insurance,  40. 

Complaint  cannot  be  amended  so  as  to 
change  cause  of  action.  See  Estates  of  De- 
ceased Persons,  61. 

Petition  in  insolvency  not  amendable  by 
bringing  in  new  creditors.  See  Bankruptcy 
and  Insolvency,  10. 

Amendment  changing  action  on  claim  to 
equitable  action  for  accounting.  See  Guar- 
dian and  War*d,  23. 

Amendment  changing  cause  of  action 
where  new  action  barred.  See  Husband  and 
Wife,  54. 

5.  Amendment  to  Answer  not   Constituting 
Defense  nor  Subject  of  Counterclaim. 

42.  In  an  action  of  ejectment  to  recover 
the  possession  of  a  tract  of  land,  with  dam- 
ages for  its  detention,  and  for  the  value  of 
the  rents  and  profits,  a  proposed  amendment 
to  the  answer,  setting  forth  a  claim  for  dam- 
ages in  consequence  of  the  cattle  and  stock 
of  the  plaintiffs  running  and  grazing  upon 
lands  of  the  defendant  contiguous  to  the  de- 
manded premises,  does  not  constitute  a  de- 
fense to  the  action,  nor  a  proper  subject 
matter  of  counterclaim,  and  such  proposed 
amendment  is  properly  disallowed.  (Wig- 
more  v.  Buell,  116  Cal.  94.) 

6.  Conditional  Leave  to  Amend. 

Amendment,  conditional  grant  of  right  of 
and  failure  to  comply  with  condition.  See 
Judgments,  5. 
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43.  Where  the  plaintiffs  applied  for  leave 
to  file  an  amended  complaint  setting  forth 
additional  items  of  account  to  conform  to 
proofs,  by  which  the  balance  of  account  in 
their  favor  was  materially  augmented,  it  is 
discretionary  with  the  court  to  grant  the 
amendment  proposed,  on  condition  that  a 
previous  offer  of  judgment  by  defendant  be 
deemed  increased  to  correspond  with  the  in- 
creased demand  of  the  complaint,  and  it  is 
not  an  abuse  of  discretion  to  deny  the  ap- 
plication, where  such  condition  was  re- 
jected by  plaintiffs.  (Wise  v.  Wakefield,  118 
Cal.  107.) 

7.  Effect  of  Amendment;  Refusal  of  Amend- 
ment, What  Cures. 

Answer  superseded  by  amendment,  admis- 
sibility of.    See  Evidence,  II,  3. 

Amended  complaint  supersedes  the  orig- 
inal.   See  Default,  7. 

44.  The  filing  of  an  amended  complaint 
supersedes  any  previous  complaint,  and  is  a 
waiver  of  any  error  in  sustaining  a  de- 
murrer to  a  previous  complaint,  or  in  strik- 
ing out  a  portion  of  a  previous  complaint  as 
being  irrelevant  and  redundant.  (Brittan  v. 
Oakland  Bank  of  Savings,  112  Cal.  1.) 

45.  An  amended  pleading  supersedes  the 
original,  and  admissions  made  in  the  orig- 
inal pleading  cannot  thereafter  properly  be 
introduced  in  evidence  against  the  party 
who  made  them.  (Miles  v.  Woodward,  115 
Cal.  308.) 

46.  The  amendment  of  a  complaint  in  mat- 
ter of  substance  after  the  entry  of  a  default 
has  the  effect  to  supersede  the  original  com- 
plaint, and  to  open  the  default.  (Witter  v. 
Bachman,  117  Cal.  318.) 

47.  Though  the  amendment  of  the  com- 
plaint worked  a  change  in  some  respects 
in  the  character  and  extent  of  the  relief 
which  could  be  awarded  thereunder,  it  was 
not  in  any  just  sense  a  discontinuance  or 
abandonment  of  the  action  as  originally 
brought.    (Hines  v.  Ward,  121  Cal.  115.) 

4S.  The  fact  that  subsequent  to  the 
amendment  of  the  complaint  the  plaintiff 
presented  a  bill  of  exceptions  to  the  order 
dissolving  the  injunction  issued  upon  the 
original  complaint,  for  the  purpose  of  an 
appeal  therefrom,  does  not  imply  an  elec- 
tion or  Intention  to  abide  by  the  attitude  as- 
sumed in  the  original  complaint;  but  such 
intention  is  negatived  by  amending  the  com- 
plaint and  proceeding  to  judgment  thereon. 
(Hines  v.  Ward.  121  Cal.  1151) 

49.  In  an  action  brought  against  two  mem- 
bers of  a  copartnership  to  recover  for  goods 
sold  to  the  partnership,  an  amendment  of 
the  complaint  rendered  necessary  merely  to 
join  a  third  partner  as  codefendant  does 
not  state  a  new  cause  of  action  against  the 
original  defendants;  and  the  sustaining  of  a 
demurrer  of  such  third  partner  to  the 
amended  complaint,  on  the  ground  that  the 
cause  of  action  was  barred  as  to  him  by  the 
statute  of  limitations  when  he  was  joined 
as  defendant,  and  the  dismissal  of  the  ac- 
tion as  to  him,  does  not  entitle  the  original 
defendants  to  a  like  dismissal,  nor  does  it 
Cal.  Digeit,  Vol.  V-M 


operate  to  release  or  discharge  them  from 
liability  to  the  plaintiff.  (Harrison  v.  Mc- 
Cormick  122  Cal.  651.) 

Refusal  to  allow  amendment,  what  cures. 
See  ante,  41. 

8.  Answer    to;     Setting     Cause    for    Trial 
After  Amendment. 

Failure  to  answer  amendment,  effect  of. 
See  ante,  38. 

50.  A  motion  of  the  defendant  to  set  down 
the  cause  for  trial  on  the  issues  raised  upon 
an  amended  complaint,  which  "was  heard 
on  the  papers  and  the  evidence  in  the  case," 
without  any  showing  that  any  further  evi- 
dence existed  than  that  which  had  already 
been  produced,  which  was  relevant  to  the 
case  as  it  stood  on  the  amended  complaint 
was  properly  denied.  (Henderson  "v.  Hart, 
122  Cal.  332.) 


9.  Failure    to    Make    Amendment    Allowed, 

Effect  of. 

Failure  to  amend  cross-complaint  after  de- 
murrer sustained,  effect  of.  See  Cross- 
complaint  9. 

51.  The  failure  to  make  the  amendment 
allowed  formally  upon  the  record  does  not 
necessitate  a  reversal  of  the  judgment,  but 
the  record  will  be  ordered  to  be  corrected  to 
conform  with  the  order  permitting  the 
amendment.  (French  v.  McCarthv,  125  Cal 
508.) 


10.  Other  Questions  Relating  to. 

Amended  pleading,  refusal  to  permit  filing 
when  not  proper.    See  Cross-complaint,  2. 

Amendment  to  answer  setting  forth  suffi- 
cient defense  is  properly  refused.  See  Mort- 
gages, 110. 

Void  petition  is  not  amendable.  See 
Bankruptcy  and  Insolvency,  11. 

Contest  of  will,  power  to  amend.  See 
Wills,  34. 

Petition  insufficiently  verified  not  amend- 
able.   See  Bankruptcy  and  Insolvency,  11. 

Granting  leave  to  amend  without  notice  is 
without  prejudice,  when.    See  Appeals,  284. 

Amendment  of  judgments,  necessity  of 
notice.    See  Judgments,  20,  22. 

If  amended  complaint  Is  not  served,  there 
is  no  pleading  upon  which  judgment  can 
stand.    See  Default,  7. 

Amendment  to  complaint  must  be  served 
on  all  the  defendants  to  be  affected.  See 
Appeals,  370. 

Amendment  in  matter  of  form  does  not 
require  republication  of  summons  or  service. 
See  Default,  8. 

Fictitious  names,  amendment  inserting 
true  names,  where  persons  sued  by.  See 
Parties,  4. 

Want  of  certainty,  action  should  not  be 
dismissed  without  leave  to  amend.  See 
Married  Women,  6. 

Allowance  of  amendment  permitted  by  su- 
preme court  will  be  compelled  by  manda- 
mus.   See  Appeals,  400. 
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Amendment  in  superior  court  on  transfer 
of  cause  from  justice's  court.  See  Justices 
of  the  Peace,  2. 

Motion  for  Judgment  on  pleadings  obviated 
by  amendment.    See  Judgments,  18. 

Statute  of  limitations,  amendment  relat- 
ing to.    See  Statute  of  Limitations,  IX. 

Amendment  of  pleadings,  review  on  ap- 
peal.   See  Appeals,  XI,  10,  a. 

Amendment,  presumption  that  amend- 
ment to  complaint  was  duly  served.  '  See 
Appeals,  370. 

Proof  of  service  of  amended  pleadings 
need  not  appear  in  judgment-roll.  See 
Judgment-roll. 

VI.  Transfer  of  Interest  Pending  Action. 

Title  acquired  pending  suit  for  conversion. 
See  Pledges,  19. 

52.  In  case  of  a  transfer  of  the  interest  of 
a  defendant  in  real  property  involved  in  an 
action  to  quiet  title,  to  one  having  notice  of 
the  pendency  of  the  action,  the  transferee 
may  elect  either  to  be  substituted  therein  as 
defendant,  or  to  continue  the  defense  of  the 
action  in  the  name  of  the  original  defend- 
ant, who  Is  thereafter  a  mere  nominal  party, 
having  no  further  interest  in  the  action,  and 
having  no  further  power  to  control  its  de- 
fense. (Tuffree  v.  Stearns  Ranchos  Co.,  124 
Cal.  306.) 

VII.  Motions  and  Orders. 

Objection  to  manner  of  pleading  not 
reached  by  motion  to  elect    See  Election,  4. 

53.  Where  the  superior  court  is  led  to  be- 
lieve that  it  has  fallen  into  error  in  refusing 
a  motion  to  dismiss  an  action  brought  by 
the  district  attorney  without  authority,  it  Is 
not  an  abuse  of  discretion  to  permit  a  re- 
newal of  the  motion,  and  to  decide  it  in  ac- 
cordance with  views  expressed  by  the  appel- 
late tribunal.  (Ventura  County  v.  Clay,  119 
Cal.  213.) 

To  set  cause  for  trial  after  amendment. 
See  ante,  V,  8. 

Motion  to  make  complaint  more  certain. 
See  ante,  9. 

Orders  extending  time,  filing  of.  See 
Time,  3. 

General  order,  effect  of  where  motion 
made  on  several  grounds.  See  New  Trial. 
74. 

Order  made  through  mistake  setting 
aside.    See  Records. 

Orders,  what  appealable.    See  Appeals,  II. 

Orders  relating  to  pleadings,  appealability 
of.    See  Appeals,  II,  6. 

VIII.  Trial,  Questions  Relating  to. 

Motion  to  set  cause  for  trial  after  amend- 
ment.   See  ante,  V,  8. 

54.  It  is  the  duty  of  attorneys  engaged  in 
a  cause  to  Inform  themselves  whether  or 
not  it  has  been  set  for  trial,  and  it  is  negli- 
gence for  them  not  to  do  so.  It  is  not  the 
duty  of  the  attorneys  for  the  opposite  party 
to  give  notice  of  the  trial.  (Yancey  v.  Na- 
tional Ben.  Assn.,  122  Cal.  676.) 


Want  of  notice  of  setting  cause  for  trial. 
See  New  Trial,  III,  5. 

Ignorance  of  trial,  setting  aside  judgment 
See  Judgments,  57. 

55.  There  is  no  statute  justifying  the 
court  in  requiring  the  payment  of  reporter's 
fees,  where  a  jury  has  been  discharged,  as 
a  condition  of  setting  the  cause  for  a  second 
trial.    (Carpenter  v.  Jones,  121  Cal.  362.) 

56.  The  submission  of  an  agreed  case 
without  action,  under  section  1138  of  the 
Code  of  Civil  Procedure,  between  the  owner 
of  assessed  property  and  the  tax  collector  of 
the  county,  involving  the  validity  of  a  tax, 
gives  the  court  no  jurisdiction  of  the  subject 
matter.    (Bailey  v.  Johnson,  121  Cal.  562.) 

57.  Where  a  case  is  submitted  to  the  trial 
court  upon  an  agreed  statement  of  facts,  no 
findings  are  necessary,  the  only  question  be- 
ing as  to  what  is  the  law  applicable  to  the 
facts;  and  where  findings  are  made  in  such 
a  case,  an  objection  that  they  are  not  Justi- 
fied by  the  evidence  cannot  be  sustained. 
(McMenomy  v.  White,  115  Cal.  339.) 

58.  The  practice  of  reading  law-books  to 
the  jury  is  not  commendable;  and  where  ex- 
tracts from  a  decision  of  this  court  were 
sought  to  be  read  to  the  Jury  by  the  defend- 
ant's counsel,  and  the  record  is  silent  as  to 
the  character  of  the  extract  sought  to  be 
read,  no  error  can  be  predicated  upon  the 
action  of  the  court  in  refusing  to  permit  the 
extracts  to  be  read.  (People  v.  Godwin, 
123  Cal.  374.) 

Arguments  of  counsel.  See  Criminal 
Law,  IX,  7. 

Counsel  should  not  comment  on  facts  not 
in  evidence.    See  Criminal  Law,  144. 

59.  Where  an  order  of  submission  of  a 
cause  after  trial  by  the  court,  has  been  set 
aside,  and  leave  given  to  amend  the  plead- 
ings, the  case  stands  as  though  no  submis- 
sion had  ever  been  had,  and  the  court  has 
power,  under  such  circumstances,  to  grant  a 
dismissal  of  the  cause  without  prejudice  to 
another  action.  (Westbay  v.  Gray,  116  Cal. 
660.) 

Amendment  at  trial.    See  ante,  V,  4. 

Amendment  at  close  of  trial.    See  ante,  40. 

Speedy  trial,  right  to.  See  Criminal  Law, 
IX,  1. 

Opening  statements.  See  Criminal  Law, 
IX,  3. 

Misconduct  of  district  attorney  In  open- 
ing statement.    See  New  Trial,  5. 

Venue.    See  Venue. 

Order  of  trial,  where  several  indicted. 
See  Criminal  Law,  IX,  2. 

Jury  and  Jurors.    See  Jury  and  Jurors. 

Trial,  what  is  not.  See  Marriage  and  Di- 
vorce, 33. 

Rendition  of  judgment  without  trial,  new 
trial  not  proper  in.    See  New  Trial,  2. 

Trial  without  objection  to  sufficiency  of 
pleadings  to  raise  issues,  effect  of.  See  Ap- 
peals. 357. 

Amicus  curiae.    See  Amicus  Curiae. 

View  of  premises.  See  Negligence,  III,  4. 
■  See  also  cross-references  under  View  of 
Premises. 

Agreed  cases,  questions  relating  to,  how 
presented  for  review.    See  Appeals,  VII,  5. 
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Agreed  case,  construction  of.  See  Guar- 
anty, 18. 

Absence  of  judge  during  trial,  effect  of. 
See  Criminal  Law,  IX,  4. 

Pleadings  as  evidence.  See  Evidence,  II, 
3. 

Evidence.    See  Evidence. 

Practice  in  relation  to  evidence.  See  Evi- 
dence, IX. 

Variance.    See  Variance. 

Witnesses.    See  Witnesses. 

Nonsuit    See  Nonsuit. 

Instructions.    See  Instructions. 

General  exception  to  instructions  is  not 
sufficient.    See  Instructions,  40. 

Verdict.    See  Verdict 

Greater  relief  cannot  be  given  than  that 
sought    See  Executions,  16;  Judgments,  II. 

Judgments  must  be  based  upon  and  sup- 
ported by  pleadings.    See  Judgments,  X,  2. 

Judgment  cannot  be  for  greater  sum  than 
averred,  although  a  greater  sum  is  alleged 
in  the  ad  damnum  clause.    See  Shipping,  9. 

Reopening  case.  See  Criminal  Law,  IX, 
5,  b. 

Findings.    See  Findings. 

New  trial.    See  New  Trial. 

Misconduct  in  trial,  objection  first  raised 
on  appeal.    See  Appeals,  XI,  11,  c. 


PLEAS. 

See    Criminal    Law,    VIII;    Pleading    and 

Practice,  III. 

PLEDGES. 

I.  What  Constitutes;  What  Necessary  to 
Creation  of;  Delivery,  Herein  of 
Pledge  of  Stock. 

II.  Rights    of    Creditors    or    Assignees  of 
Creditor. 

III.  Rights  and  Liabilities  of  Pledgee. 

1.  Title,  Possession  or  Lien  of 
Pledgee;  Rights  of  Pledgee  of 
Stock. 

2.  Right  of  Pledgee  of  Agent  or  One 

Having  Indicia  of  Ownership. 

3.  Action    by  Pledgee  for  Con  version; 

Action  of  Claim  and  Delivery. 

4.  Action  for  Debt  or  on  Pledge;  Sale 

and   Deficiency;   Preservation   of 
*    Collaterals    and     Allowances    to 
Pledgee. 

5.  Private  Sale  of  Property. 

IV.  Payment  and  Tender;  Return  of  Prop- 

erty in  Good  Condition. 

Assignment  of  notes  or  transfer  of  mort- 
gages as  collateral.    See  Mortgages,  XIX,  7. 

Notes  or  mortgage,  pledge  of.  See  Mort- 
gages, XI. 

Special  deposit  with  bank  as  a  pledge. 
See  Banks  and  Banking,  21  et  seq. 

Director  of  bank,  pledge  to,  effect  of.  See 
Banks  and  Banking,  4. 

Railroad  may  pledge  its  bonds  as  collat- 
eral.   See  Railroads,  21. 

Deposit  of  money  as  security  for  perform- 
ance of  special  contract  in  writing,  assump- 
sit for.    See  Assumpsit,  I,  2. 


I.  What  Constitutes;  What  Necessary  to 
Creation  of;  Delivery,  Herein  of  Pledge 
of  Stock. 

Creditors  or  assignees  for  creditors,  right 
to  attack  for  want  of  change  of  possession. 
See  post,  II. 

Assignment  of  certificate  of  redemption 
to  secure  loan.    See  Mortgages,  181  et  seq. 

President  of  corporation,  pledge  by,  what 
ratifies.    See  Railroads,  22. 

Change  of  possession.  See  Fraudulent 
Conveyances,  16. 

1.  A  transfer  of  a  stock  of  merchandise 
by  a  partnership  to  trustees  as  security  for 
the  payment  of  the  claims  of  certain  attach- 
ing creditors,  who  released  their  attach- 
ments when  the  transfer  was  made,  is  in 
the  nature  of  a  pledge,  dependent  upon  ac- 
tual possession.  If  the  pledge  is  valid,  the 
firm,  as  the  owner  of  the  property,  subject 
to  the  rights  of  the  trustees  for  the  creditors, 
has  a  leviable  interest  which  may  be 
reached  by  garnishment;  and  if  it  is  not 
valid,  the  property  itself  may  be  seized  upon  . 
attachment  by  another  creditor  of  the  firm. 
(Lilienthal  v.  Ballou,  125  Cal.  183.) 

2.  In  order  to  render  a  pledge  to  trustees 
as  security  of  partnership  property  effective 
against  seizure  under  an  attachment  by  an- 
other creditor  of  the  firm,  the  delivery  to  the 
trustees  for  the  creditors  must  be  as  com- 
plete, and  the  actual  change  of  possession 
as  continuous  and  open,  as  is  required  in 
case  of  sales  of  personal  property,  by  sec- 
tion 3440  of  the  Civil  Code.  (Lilienthal  v. 
Ballou.  125  Cal.  183.) 

3.  The  fact  the  firm  had  no  actual  posses- 
sion of  the  attached  property  which  was  in 
the  custody  of  the  sheriff  when  the  agree- 
ment for  the  pledge  was  made,  does  not  af- 
fect the  necessity  for  a  transfer  of  posses- 
sion of  the  pledged  property,  to  complete  the 
validity  of  the  pledge.  The  pledge  had  no 
effectiveness  until  possession  was  given; 
and  that  possession,  when  given,  must  be 
actual,  and  not  constructive,  and  a  change 
thereof  could  not  be  effectual  by  merely 
having  the  former  owner  manage  the  prop- 
erty as  servant  of  the  pledgee.  (Lilienthal 
v.  Ballou,  125  Cal.  183.) 

4.  To  sustain  the  validity  of  a  pledge  as 
against  the  creditors  of  the  pledgor  there 
must  be  an  open  and  visible  change  of  cus- 
tody of  the  property.  A  secret  lien  is  ab- 
horrent to  the  law,  and  cannot  be  supported; 
nor  can  such  secret  lien  be  helped  by  any 
written  instruments  of  transfer  or  lease  of 
the  pledged  property,  as  against  the  credit- 
ors of  the  pledgor,  who  have  the  right  to 
look  only  to  the  visible  acts  of  the  parties, 
and  against  whom  a  visible,  actual,  and 
continued  change  of  possession  must  be  had. 
(George  v.  Pierce,  123  Cal.  172.) 

5.  As  between  the  parties  a  pledge  of 
shares  of  corporate  stock  may  be  effected  by 
indorsement  and  transfer  of  the  stock  cer- 
tificates, but  the  transfer,  to  avail  against 
the  creditors  of  the  pledgor,  must  be  ac- 
companied by  delivery  and  continued 
change  of  possession;  and  if  the  possession 
of  the  certificate  by  the  pledgee  is  only  mo- 
mentary, and  they  are  at  once  returned  to 
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the  pledgor,  no  valid  pledge  is  constituted  as 
against  the  creditors  of  the  pledgor,  and 
they  may  be  attached  and  sold  under  exe- 
cution against  him.  (McFall  v.  Buckeye 
G.  W.  Co.,  122  Cal.  468.) 

6.  A  transfer  of  stock  upon  the  books  of 
the  corporation  is  not  essential  to  the  crea- 
tion of  a  valid  pledge  of  the  stock,  but  the 
pledgee  has  the  right  to  cause  a  proper  en- 
try of  the  transaction  between  himself  and 
his  pledgor  to  be  entered  upon  the  books  of 
the  corporation  for  his  protection,  under 
section  324  of  the  Civil  Code,  though  he  is 
not  authorized  to  divest  the  pledgor  of  the 
rights  incident  to  his  ownership  of  the 
pledge,  by  surrender  and  cancelation  of  the 
pledged  certificate,  and  the  issuance  of  a 
new  certificate  in  the  name  of  the  pledgee. 
(Spreckels  v.  Nevada  Bank  of  San  Fran- 
cisco, 113  Cal.  272.) 

Rights  of  pledgee  of  stock.  See  post,  III, 
1. 

Stock,  pledge  of,  trust,  when  enforceable 
against  the  purchaser.  See  Trusts  and 
Trustees,  74. 

Tender  of  pledged  stock  not  necessary 
where  action  brought  on  the  contract  to 
pay.     See  post,  22. 


II.  Rights   of    Creditors   or     Assignees    for 

Creditors. 

Rights  of  creditors  where  possession  not 
delivered.     See  ante,  1-3. 

Rights  of  creditors  where  no  change  of 
possession  of  stock.     See  ante,  I. 

7.  The  assignee  for  the  benefit  of  creditors 
of  a  pledgor  stands  in  the  shoes  of  the 
pledgor,  and  cannot  rightfully  take  posses- 
sion of  the  pledged  property,  if  the  rights  of 
the  pledgee  cannot  be  questioned  by  the 
pledgor.  Such  an  assignee  cannot  attack 
the  sufficiency  of  the  change  of  possession 
of  the  pledgee,  as  against  the  creditors  of 
the  pledgor,  if  it  is  sufficient  as  against  the 
pledgor.     (George  v.  Pierce,  123  Cal.  172.) 

8.  The  creditors  of  the  pledgor  are  author- 
ized to  attack  the  sufficiency  of  the  change 
of  possession  from  the  pledgor  to  the 
pledgee,  and,  if  there  was  not  actual  and 
continued  change  of  possession,  sufficient  as 
against  them,  may  levy  upon  the  pledged 
property  as  the  property  of  the  pledgor,  and 
sell  the  same  under  execution,  and  may 
thereafter  transfer  the  title  to  the  assignee. 
(George  v.  Pierce,  123  Cal.  172.) 

III.  Rights  and  Liabilities  of  Pledgee. 

1.  Title,    Possession    or    Lien    of    Pledgee; 
Rights  of  Pledgee  of  Stock. 

Title  of  pledgor.    See  Indemnity,  8. 

Title,  pledgor  holds  legal  title.  See  Mort- 
gages, 36. 

Pledge  of  stock,  what  necessary  to.  See 
ante,  I. 

Tender,  effect  of  on  lien.    See  post,  31. 

9.  A  pledgee  of  a  certificate  of  bank  stock 
iudorsed  in  blank  by  the  former  owner  has* 
a  special  property  in  it,  and  not  a  mere  lien 


Thereupon,  and  does  not  lose  all  rights  and 
interest  in  the  stock  by  an  invalid  private 
sale  thereof,  without  complying  with  the  re- 
quirements of  the  code,  but  in  such  case  the 
purchaser  becomes  a  transferee  of  the 
pledge,  and  is  entitled  to  hold  the  stock  as 
a  pledge,  with  the  rights  enjoyed  by  the 
original  pledgee  until  the  extinguishment  of 
the  original  obligation.  (Br  it  tan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282.) 

10.  A  pledgee  of  the  stock  of  a  corpora- 
tion, when  the  contract  is  silent  upon  the 
subject,  has  no  right  to  have  the  stock  trans- 
ferred to  his  name  before  maturity  of  the 
debt;  and  an  injunction  will  lie  at  suit  of 
the  pledgor  to  prevent  such  transfer. 
(Spreckels  v.  Nevada  Bank  of  San  Fran- 
cisco, 113  Cal.  272.) 

11.  The  lien  of  the  pledge  was  dependent 
upon  possession  by  the  pledgee;  and  when 
he  surrendered  the  possession  of  the  pledged 
property  to  the  sheriff  that  he  might  pur- 
chase it  under  execution,  his  lien  was  aban- 
doned and  lost,  though  the  sheriff's  sale  was 
void.  His  subsequent  possession  must  be 
deemed  to  have  been  acquired  under  the 
sheriff's  sale,  and  to  be  unlawful,  and  he 
cannot  be  allowed  to  fall  back  upon  his 
original  claim  of  lien.  That  lien  having 
been  lost,  no  tender  was  necessary.  (Latta 
v.  Tutton,  122  Cal.  279.) 

Pledge  of  stock  by  agent,  rights  of 
pledgee.     See  post,  III,  2. 


2.  Rights  of  Pledgee  of  Agent  or  One  Hav- 
ing Indicia  of  Ownership. 

Authority  to  negotiate  includes  right  to 
pledge.     See  Railroads,  22. 

12.  Personal  property  intrusted  to  a  bailee 
for  safekeeping  only,  without  any  other  in- 
dicium of  ownership  than  the  mere  posses- 
sion of  it,  cannot  be  pledged  by  the  bailee; 
and  the  refusal  of  the  pledgee  to  deliver 
the  property  to  the  rightful  owner  upon  de- 
mand is  a  conversion  thereof,  for  which  an 
action  of  trover  may  be  maintained  by  the 
owner  to  recover  its  value  from  the  pledgee. 
(Shafer  v.  Lacy,  121  Cal.  574.) 

13.  In  section  2991  of  the  Civil  Code  which 
protects  a  pledgee  of  one  who  has  been  al- 
lowed by  the  owner  to  assume  the  "appar- 
ent ownership"  of  personal  property,  "for 
the  purpose  of  making  a  transfer  of  it,"  the 
words  expressive  of  such  purpose  are  words 
of  limitation  upon  the  power  of  the  appar- 
ent owner  to  make  the  pledge;  and  that  sec- 
tion has  no  application,  where  no  apparent 
ownership  is  conferred  for  the  purpose  of 
sale  or  transfer,  but  the  property  is  merely 
intrusted  to  another  for  safekeeping. 
(Shafer  v.  Lacy,  121  Cal.  574.) 

14.  An  owner  of  a  certificate  of  bank  stock 
who  has  indorsed  the  same  in  blank,  and  de- 
livered it  to  his  agent,  thus  putting  it  into 
his  power  to  negotiate  the  same,  cannot  re- 
cover from  a  l>ona  fide  pledgee  of  such  agent 
for  value,  though  pledged  for  the  private 
account  of  the  agent,  without  refunding  or 
offering  to  refund  the  amount  advanced  by 
the  pledgee  to  the  agent  thereupon.    (Brit- 
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tan^v.  Oakland  Bank  of  Savings,  124  CaL 

a^LTHSJ^^  °f  the  pledRee  in  such  case 
?h«J2£  d!Plnd  upon  the  actual  title  or  au- 

the  »^fl°'/^  -*¥>  but  are  de^ed  Ton. 
the  acts  of  the  real  owner,  which  preclude 

tuftfZm  d,8pUt,D*  a8  "Wtart  thePSg^ 
™ e  *'£?  ?r  WW  which,  through  negligence 
lowSiS*taken  «»■««»«,  he  caused  or  al- 
lowed to  appear  to  be  vested  in  the  pledgor 

25!  1&) v-  °akland  Bank  of  s»*2?u£ 

16.  In  an  action  by  the  original  owner  for 
sto?k  bv  th°n  ft  the  P«^ncert°iflcatre  or 
of^  safe  th^gee^°f  h.'8  agent'  **  means 
proceeds  of  th««.here  !t  appears  that  the 
Sv2  rf^f.T'S  Wer5  app,led  toward  the 
Ef?£i  «?J?  he  ,ndebtedness  of  the  pledgor 
IS  !5e  Pi^SWe.  an  assignment  by  the  pledfee 

thTtaoSLl "!5I!ieMy    P^edlng   against 
aRrtJm£!?f?£  P'edBor.   and  the  subsequent 

E5X5X to  ththrf°f t0  the  pIalnt,ff- not  ^tag 

wat   tSL    „   he   lS8ues   on  wh»ch  the  case 
was  tried,  are  not  admissible  in  evidence 

<£!»/■  oaMand  Bank  *  *»y?m 

17.  The    application    of    the    nlntnHff    ♦« 
amend  the  complaint,  so  as  to  alSe  such 

SSFTT*™.*  ft  dl««eaongof8?ne 
raurr,  and  the  refusal  to  grant  such  «nnH- 

o^Z^/  not  *»  d,8turbed  "here  no  abSse 
n^Zetlon  aPPea«-  (Brittan  v.  Oakland 
Ba  «k  °*  Savings,  124  Cal.  282.)         uaKland 

is.  Upon   demand  of  the  stock  fmm  ti,A 

w^a?Lb?:  tbe  l*WUi  wU?£Mk 
was  in  the  hands  of  the  defendant  if  the 
evidence  is  conflicting  as  to  whether  tha  £2 
fendant  asserted  unqualified Townlrshin  o^ 
the  stock,  and  refused  to  deliver  T  up  on 
that  ground,  or  merely  claimed  the  righto  of 

1™"*!*'  t0  whom  ao  ten<Jer  or  offer  of 
SSf™^?*  was  made,  and  the  Jury  found  for 

oeal  fh-^V*  must  be  turned  upon  Ap- 
peal that  the  facts  are  as  contended  bv  the 
defendant.  (Brittan  v.  Oakland Tnt  ^ 
Savings,  124  Cal.  282 )      "aK,an<1   Bank    of 
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3.  Action  by  Pledgee  for  Conversion;  Action 
of  Claim  and  Delivery. 

Sheriff  seizing  goods  in  hands  of  pledgee 

Sheriffs!  2aga'D8t  Pledg°r'  "abll,ty  of     *£ 

niiiCtl0I1,0.f  .cla,m    and    ^livery    against 

»ee  Statute  of  Limitations,  35. 

meTtP  S^  wy  Pled«ee.  effect  of  reassign- 
ment   See  Mortgages,  214. 

mlL1.?  an  actlon  for  the  conversion  of 
Pledged  property,  title  acquired  by  the  de- 
fendant pending  the  suit,  which  il  P?ead£ 
oy  way  of  supplemental  answer  is  material 
and  re,evant  In  mitigation  of  damagef  to 
the  extent  of  the  value  of  the  property  at 

SS.  m.)  °f  ttaL   (Geor*e  v-  pSS'im 

h^'  ^hS  8nfflclency  of  an  alleged  demand 
by  a  pledgee  for  the  return  of  pledged  pro^ 
l*h  ^f0re  i^ftuting  an  action  of  claim 
att^F  th*refor,  is  not  in  question,  when 
admitted  by  failure  to  deny  it;  and  If  the 


defendant  claims  ownership  thereof  in  his 

Zt^&^iS?  nece88a^   (Latta 

4*  Ani2n,  f°r  Debi  or  on  Pled«eI  Sale  and 
Deficiency;  Preservation  of  Collat- 
erals and  Allowances  to  Pledgee. 

Pledgee  suing  on  assigned  securities  for 
purpose  of  collecting  money  is  not  conver- 
sion, when.    See  Indemnity,  10. 

Pledgee  of  note  and    mortgage  may  pur- 

£**$*  "n"*****1    Premises    at    foreclosure. 
See  Mortgages,  38. 

Failure  to  foreclose  mortgage  given  to  se- 
cure note  does  not  discharge  indorser.  See 
Bills  and  Notes.  9,  10. 

o^t^bl,ie,lt  ,n  cases  of  8ec«red  contracts. 
See  Attachments,  IV. 

??VA  pl,ed^ee  may  recover .  a  debt  for 
which  a  pledge  is  given,  without  first  ex- 
hausting the  subject  of  the  pledge,  and  un- 
der section  728  of  the  Code  of  Civil  Proce- 
dure, the  defendant  cannot  compel  an  ad- 
justment of  a  pledged  insurance  policy  in 
an  action  to  foreclose  a  mortgage:  nor  does 

T^r  TJ*  th£  C,Vil  C°**  APP*  to  such 
a  case  (Savings  Bank  of  St.  Helena  v.  Mid- 
dlekauff.  113  Cal.  463.) 

22.  In  an  action  upon  a  contract  to  pay  a 
sum  of  money,  stock  held  by  way  of  pledge 
or  collateral  security  for  the  obligation,  need 
not  be  tendered  by  the  plaintiff,  but  may  be 
retained  by  him  until  satisfaction  of  the 
Judgment  In  his  favor;  and  it  is  not  neces- 
sary that  the  Judgment   shall   provide  that 

«5i  ?*$    8ha11    be  8urr^ered    upon  such 
satisfaction.    (French  v.  McCarthy,  125  Cal 

Olio.) 

23.  An  action  upon  notes  cannot  be  de- 
fended merely  upon  the  ground  that  other 
notes  were  pledged  to  the  plaintiff  by  the 
defendants  as  collateral  security,  as  the 
pledgee  may  recover  the  principal  debt  with- 
out first  exhausting  the  security.  But  the 
Pledgor  is  bound  to  use  ordinary  diligence 
to  preserve  the  legal  validity  of  the  pledge 
and  if  collaterals  are  lost  through  the  negli- 
gence of  the  pledgee,  he  is  answerable  for 
the  loss   and  the  pledgor  may  counterclaim 

mm the,i?88  n  "action  «Pon  the  principal 
debt  (Hawley  Bros.  Hardware  Co.  v. 
Brownstone,  123  Cal.  643.) 

^  WheJe'  b,T  the  ne&H&ence  of  the 
Pledgee,  the  collection  of  collateral  securi- 
ties has  been  lost  by  operation  of  the  stat- 
ute of  limitations,  and  such  statutory  de- 
fense has  become  perfect,  the  pledgor  in  an 
action  upon  the  principal  debt  mav  by  a 
counterclaim  recover  the  value  of  his'  collat- 
eral, even  though  It  be  not  known  that  the 
debtor  will,  when  sued  upon  the  collateral, 
plead  the  statute  In  defense.  (Hawley  Bros. 
Hardware  Co.  v.  Rrovmstone.  123  Cal.  tVfcU 

25.  In  an  action   \ipon   a  note  given  to  a 
bank   as    collateral     security  for  the  repay- 
ment to  It    of   the    amount  of  drafts  drawn 
upon  it  for  the  value  of  merchandise  shipped 
to  the  principal  makm  of  the  note,  whk'h 
were  to  be  paid    l>y   the  hank  when  accom- 
panied by  invoices    And  bills  of  lading  ot  the 
merchandise,  where   It  appear*  that  the  prln- 
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cipal  makers  had  become  insolvent,  and  ac- 
commodation makers  of  the  note,  who 
signed  it  as  sureties  for  the  principal  mak- 
ers, pleaded  as  a  defense  that  the  bank  held 
the  invoices  and  bills  of  lading  of  the  mer- 
chandise as  security  for  the  payment  of  the 
drafts,  and  had  received  from  the  proceeds 
of  the  merchandise  on  account  of  said  drafts 
a  sum  in  excess  of  their  aggregate  amount, 
the  burden  of  proof  is  upon  them  to  show 
that  the  bank  had  been  repaid  from  those 
proceeds,  and  to  establish  improper  debit 
items  in  the  account  of  the  bank,  as  ren- 
dered, sufficient  to  equal  a  balance  shown 
by  its  account  to  be  due  to  the  bank.  (Bank 
of  British  Columbia  v.  Frese,  116  Cal.  9.) 

26.  In  an  action  to  foreclose  mortgage 
bonds  pledged  by  the  defendant  as  maker 
of  a  promissory  note  as  collateral  security 
for  its  payment,  where  the  verified  answer 
pleaded  by  way  of  defense  to  any  personal 
liability,  and  \o  any  deficiency  judgment 
upon  the  note,  that  it  was  agreed  prior  to 
the  giving  of  the  note  and  securities  that 
plaintiff  would  rely  upon  and  look  to  the 
securities  alone,  and  that  no  further  per- 
sonal or  general  liability  or  judgment  should 
be  sought  or  obtained,  the  pleading  of  such 
agreement  is  sufficient  to  admit  proof  of  a 
written  agreement  to  that  effect;  and  it  is 
error  to  grant  a  judgment  upon  the  plead- 
ings, so  as  to  include  a  deficiency  judgment 
against  the  defendant.  (Bradford  Invest- 
ment Co.  v.  Joost,  117  Cal.  204.) 

27.  Reasonable  charges  paid  by  the  bank 
for  storage  of  the  cargo,  insurance  upon  it 
while  stored,  cartage,  brokerage,  etc.,  prop- 
erly incurred  in  caring  for,  preserving,  and 
selling  It,  are  to  be  deducted  from  the  gross 
proceeds  realized  by  the  bank  from  the  sale 
of  the  cargo.  (Bank  of  British  Columbia  v. 
Frese.  116  Cal.  9.) 

28.  Payment  by  the  bank  for  marine  in- 
surance upon  the  cargo,  made  upon  the  ar- 
rival of  the  vessel,  cannot  be  allowed  as  a 
deduction  from  the  proceeds  of  the  cargo; 
nor  is  the  bank  entitled  to  charge  for  dray- 
age  which  had  been  paid  for  by  the  check 
upon  it  of  the  principal  makers  of  the  note. 
(Bank  of  British  Columbia  v.  Frese,  116 
Cal.  9.) 

29.  A  sale  under  execution  upon  the  void 
judgment  for  deficiency  of  bonds  held  by 
the  mortgagee  by  way  of  pledge,  as  collateral 
security  for  the  mortgage  debt,  can  confer 
no  title;  and  upon  purchase  thereof  by  the 
mortgagee,  the  pledgor  may  tender  to  him 
the  residue  of  the  mortgage  debt,  and  de- 
mand a  return  of  the  bonds.  (Latta  v.  Tut- 
ton.  122  Cal.  279.) 

Surrender  of  pledged  property  to  sheriff 
to  allow  of  purchase  under  execution,  effect 
on  lien.    See  ante,  11. 


waived,  and  under  the  maxim,  Conventio 
vincit  legem,  the  agreement  of  the  parties 
overcomes  the  provision  of  the  law  requiring 
a  sale  at  public  auction  upon  usual  notice. 
(Williams  v.  Hahn,  113  Cal.  475.) 

IV.  Payment  and  Tender;   Return  of  Prop- 
erty In  Good  Condition. 

Tender  in  accounting  where  pledge  made. 
See  Tender,  1. 

Assumpsit  for  money  deposited  as  security 
for  performance  of  special  contract,  plead- 
ing in.    See  Assumpsit,  8,  9. 

Tender  by  pledgor  after  void  execution 
sale.     See  ante,  29. 

31.  The  tender  by  the  pledgor  to  the 
pledgee  of  the  amount  of  the  deficiency  judg- 
ment, with  legal  Interest  from  its  date,  the 
mortgage  having  borne  a  greater  rate,  if  the 
amount  tendered  was  not  objected  to,  must 
be  deemed  to  have  been  of  the  full  amount 
due,  and  operated  to  extinguish  the  lien  of 
the  pledge,  even  though  the  tender  in  fact 
was  less  than  the  amount  due  the  pledgee. 
(Latta  v.  Tutton,  122  Cal.  279.) 

32.  Where  the  written  contract  or  pledge 
expressly  provided  that  the  money  deposited 
was  "to  secure  the  return  of  all  property 
hired  by  said  party  of  the  second  part  as 
aforesaid,  in  good  order  and  condition,"  and 
it  appears  that  the  plaintiff  had  not  returned 
such  property,  effect  must  be  given  to  such 
express  provision,  and  the  plaintiff  is  bound 
by  the  terms  of  the  contract,  and  can  urge 
that  it  is  a  hardship  to  be  compelled  to  pay 
for  losses  not  attributable  to  his  want  of 
ordinary  care.  (Barrere  v.  Somps,  113  Cal. 
97.) 

Loss  of  collaterals  through  negligence. 
See  ante,  III,  4. 

PLURAL. 

Use  of  singular  for  plural.  See  Partner- 
ship, 26. 

POINTS  AND  AUTHORITIES. 

Dismissal  for  failure  to  file.    See  Appeals. 
IX,  4. 
Points  not  urged.    See  Appeals,  XI,  1. 
Failure  to  file  brief.    See  Appeals,  XI,  1, 
On  appeal.    See  Appeals,  XI,  1. 
Costs  of  printing.    See  Mortgages,  166. 

POISONS. 
Administering.     See  Criminal  Law,  XI.  26. 

POLES. 
For  electric  lighting.    See  Electricity. 


5.  Private  Sale  of  Property. 

Invalid  private  sale  of  bank  stock  pledged, 
rights  of  purchaser.    See  ante,  9. 

30.  Where  the  pledgor  has  authorized  the 
pledgee  to  sell  the  pledged  property  at  pri- 
vate sale  only  without  notice  to  the  pledgor, 
any  notice  of  such  sale  is  thereby  expressly 


POLICE. 

Resisting.    See   Criminal   Law,   XI,  30. 

Act  increasing  compensation  of  in  San 
Francisco  is  void.  See  Constitutional  Law, 
14. 

Property  held  by,  garnishment  of.  See 
Attachments,  19.  , 
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Captain  of  cannot  receive  reward.  See 
Reward,  4. 

Complaint  to  enjoin  auditor  drawing  war- 
rant on  pension  fund,  when  insufficient.  See 
Injunctions,  20. 

1.  Section  26  of  the  consolidation  act  of 
the  city  and  county  of  San  Francisco,  pro- 
Tiding  that  no  police  officer  shall  receive  any 
present  or  reward  for  official  services  unless 
with  the  knowledge  and  approbation  of  a 
majority  of  the  police  commissioners,  con- 
ceding it  to  be  in  force,  whatever  effect  it 
may  have  as  to  other  rewards  cannot  apply 
to  the  obtaining  of  a  reward  from  the  state, 
where  the  state  stands  upon  its  strict  legal 
right  and  is,  through  an  authorized  officer, 
objecting  to  the  payment  of  such  reward. 
(Lees  v.  Colgan,  120  Cal.  262.) 

2.  A  police  officer  of  a  city  is  made  a 
peace  officer  by  section  817  of  the  Penal 
Code,  whose  duty  it  is  under  section  836  of 
that  code  to  make  an  arrest  for  a  public 
offense  committed  in  his  presence,  or  when 
the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence,  or  when  a 
felony  has  been  in  fact  committed,  and  he 
has  reasonable  cause  for  believing  the  per- 
son arrested  to  have  committed  it,  and  the 
fact  that  the  arrest  is  made  without  a  war- 
rant in  no  degree  changes  the  legal  com- 
plexion of  the  case,  as  it  must  be  assumed 
that  there  was  reasonable  cause  for  the 
arrest,  and  if  so,  it  was  his  duty  to  make  it. 
(Lees  v.  Colgan,  120  Cal.  262.) 

3.  Section  13  of  the  act  of  March  4,  1880. 
providing  that  the  life  insurance  and  pension 
fund  established  under  the  act  of  April  1, 
1878,  providing  for  a  life  and  health  insur- 
ance fund,  should  be  merged  with,  paid 
into,  and  constitute  part  of  the  fund  created 
under  the  provisions  of  the  later  act,  re- 
pealed the  act  of  1878  by  implication;  and 
such  repeal  was  not  unconstitutional  upon 
any  ground.  (Clarke  v.  Police  etc.  Ins. 
Board.   123  Cal.    24.) 

4.  A  member  of  the  police  department  has 
no  contract  with  the  state  under  an  act 
creating  a  life  and  health  insurance  fund, 
which  he  can  assert  against  the  legislative 
will;  but  he  accepts  the  office  with  the  under- 
standing that  the  legislature  may  modify 
or  amend  all  laws  providing  for  his  compen- 
sation during  the  term.  (Clarke  v.  Police 
etc.  Ins.  Board.  123  Cal.  24.) 

5.  Under  section  7  of  the  act  of  March  4, 
1889,  providing  for  the  payment  of  one  thou- 
sand dollars  from  the  police  insurance  fund 
to  the  widow  of  a  policeman,  who  shall 
after  ten  years  of  service  die  "from  natural 
causes."  the  widow  of  a  policeman  who  is 
killed  in  a  railroad  accident  is  not  entitled 
to  such  payment.  Death  of  a  person  "from 
natural  causes"  imports  that  the  person 
who  died  therefrom  was  not  killed,  or  did 
not  die  through  external  violence  or  human 
agency,  but  that  the  death  occured  from  dis- 
ease, or  from  the  unassisted  operation  of 
natural  causes.  (Slevin  v.  Board  of  Police 
Fund  Commissioners,  123  Cal.  130.) 


POLICE   COURTS. 
See  Police  Judges. 

POLICE  JUDGES. 

Police  judges  may  hold  preliminary  ex- 
amination of  one  charged  with  libel.  See 
Criminal  Law,  8. 

Fixed  opinion  of  police  Judge  is  not  a  dis- 
qualification when.    See  Venue,  11. 

Of  San  Francisco,  election  and  term  of 
office.    See  San  Francisco,  4. 

1.  A  police  court  could  not  be  created  or 
continued  under  the  new  charter  of  the  city 
of  Sacramento  by  the  mere  approval  by  the 
legislature  of  the  freeholders'  charter  that 
had  been  adopted  by  the  municipality,  such 
approval  not  having  any  effect  or  operation 
as  an  act  of  the  legislature,  which  did  not 
frame  or  pass  the  law.  (Ex  parte  Sparks, 
120  Cal.  395.) 

2.  The  amendment  of  1896  to  article  XI 
of  the  constitution,  adding  section  8%  in 
which  it  is  declared  that  It  is  competent 
in  freeholders'  charters  to  provide  for  po- 
lice courts  and  fix  their  jurisdiction,  is  not 
retroactive  but  prospective  in  its  nature  as 
being  a  grant  of  authority,  and  has  no  ap- 
plication to  charters  previously  adopted. 
(Ex  parte  Sparks,  120  Cal.  395.) 

3.  The  adoption  and  approval  of  the  new 
freeholders'  charter  of  the  city  of  Sacra- 
mento, which  took  effect  January  8,  1894, 
operated,  not  ex  proprio  vigore,  but  by 
virtue  of  the  provision  of  the  constitution 
that  such  a  city  charter  ''shall  become  the 
organic  law  thereof,  and  supersede  any  ex- 
isting charter,  and  all  amendments  thereof, 
and  all  laws  inconsistent  with  such  charter," 
to  abolish  the  police  court  of  that  city  estab- 
lished by  amendment  of  1878  to  its  former 
charter.     (Ex  parte  Sparks,  120  Cal.  395.) 

4.  The  police  court  of  the  city  of  Los  An- 
geles was  lawfully  organized  under  the  act 
of  March  18, 1885.  known  as  the  Whitney  act, 
providing  for  police  courts  in  cities  having 
thirty  thousand  and  under  one  hundred  thou- 
sand Inhabitants;  and  the.  act  of  February, 
1897,  authorizing  any  city  or  city  and  county 
of  the  state  to  take  Its  census,  under  which 
Los  Angeles  was  then  found  to  have  more 
than  one  hundred  thousand  inhabitants,  did 
not  work  an  implied  repeal  of  the  act  under 
which  the  police  court  was  organized;  nor 
did  the  Increase  of  population  operate  to  dis- 
continue the  court  which  was  lawfully  or- 
ganized under  that  act,  in  the  absence  of 
further  legislative  action  to  that  end.  (In 
re  Mitchell,  120  Cal.  384.) 

5.  The  police  court  of  Stockton  has  no 
legal  existence,  and  no  jurisdiction  to  render 
any  judgment;  and  the  conviction  of  an  of- 
fender therein,  though  had  under  the  forms 
of  law,  is  coram  non  judice  and  void,  and 
a  defendant  convicted  therein  must  be  dis- 
charged upon  habeas  corpus.  (Ex  parte 
Giambonini,   117  Cal.   573.) 

6.  The  fact  that  the  acting  judge  of  the 
illegal  police  court  of  Stockton  was  also  a 
justice  of  the  peace,  having  jurisdiction  to 
try  the  same  offense  in  the  justices'  court, 
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upon  a  charge  thereof  against  the  same  de- 
fendant, cannot  affect  the  invalidity  of  a 
conviction  had  before  him  while  assuming 
to  act  wholly  and  solely  as  police  judge 
presiding  in  the  police  court,  and  not  as 
justice  of  the  peace  in  the  justice's  court,  it 
being  essential  to  the  validity  of  a  judgment 
that  the  court  which  renders  it  should  have 
jurisdiction,  and,  in  such  case,  the  designa- 
tion of  the  court  as  a  police  court,  and  of 
the  justice  as  a  police  judge,  cannot  be  dis- 
regarded, nor  can  the  proceedings  be  re- 
garded as  having  taken  place  in  a  justice's 
court  before  a  justice  of  the  peace.  Ex 
parte  Rielly,  85  Cal.  632,  overruled  on  this 
point.    (Ex  parte  Giambonini,  117  Gal.  573.) 

Act  creating  police  court  in  Stockton  is 
void.    See  Constitutional  Law,  16. 

7.  The  police  court  of  Los  Angeles  is  a 
valid  court,  the  judge  of  which  has  jurisdic- 
tion as  a  magistrate  to  commit  a  defendant 
charged  with  felony;  and  its  clerk  is  au- 
thorized to  administer  oaths,  and  to  re- 
ceive the  verification  of  the  complaint  upon 
which  the  warrant  of  arrest  is  issued.  (Peo- 
ple v.  Burns,  121  Cal.  529.) 

Los  Angeles,  clerk  may  administer  oath 
to  person  verifying  complaint.  See  Crim- 
inal Law,  2. 

POLICE  POWER. 

Acts  within.  See  Constitutional  Law, 
III,  10. 

Regulating  cemeteries.  See  Burial,  2 
et  seq. 

POLICIES. 
Of  insurance.    See  Insurance. 

POLITICAL  CONVENTIONS. 
See  Elections,  II. 

POLLS. 

Opening   of   polls   at   sunrise.    See    Elec- 
tions, 18  et  seq. 
Notice  of  opening  of.     See  Schools,  8,  15. 

POLLUTION. 

Of  streams.    See  Watercourses,  I. 

POND. 

Death  of  child  from  drowning  in.  See 
Negligence,  3. 

POOLS. 

Agreement  to  combine  stock  for  voting 
purposes.     See  Corporations,  V,  4. 


4. 


POPULATION. 
Increase  in,  effect  of.    See  Police  Courts, 

* 

POSSESSION. 


See  Forcible  Entry  and  Unlawful  Detainer. 

1.  When  one  in  possession  of  land  makes 
an  absolute  conveyance  of  it,  the  presump- 
tion Is  that  he  did  so  upon  an  adequate  con- 


sideration; and  unless  there  are  some  circum- 
stances which  Indicated  the  contrary,  per- 
sons may  deal  with  the  grantee  on  that  sup- 
position, and  are  not  under  obligation  to  in- 
quire further  of  the  possessor.  (Austin  v. 
Pulschen.  112  Cal.  528.) 

2.  One  in  possession  of  land  is  always  in 
lM)sition  to  contest  the  right  of  another 
claiming  under  a  void  patent.  (Klauber  v. 
Higgins,  117  Cal.  451.) 

Adverse  possession.  See  Adverse  Posses- 
sion. 

Adverse,  tacking  possession.  See  Adverse 
Possession,  I,  4. 

Allegation  of,  what  insufficient.  See  Re- 
plevin, 5. 

Attorney  for  plaintiff,  possession  by,  Is 
possession  by  plaintiff.  See  Bills  and  Notes, 
41. 

Averment  of,  sufficiency  of.  See  Criminal 
Law,  644. 

Bill  or  note,  effect  of  possession  of.  See 
Bills  and  Notes,  VII,  3. 

Change  of  possession,  want  of.  See 
Fraudulent  Conveyances,  II,  5. 

Change  of  possession,  marking  of  sacks  is 
not.    See  Landlord  and  Tenant,  36. 

Change  of,  on  pledge.    See  Pledges,  I. 

Chattel  mortgage,  property  subject  to  pos- 
session of.    See  Mortgages,  XIX,  4. 

Ejectment.    See  Ejectment. 

Effect  of  possession  of  plaintiff  on  action 
for  conveyance.  See  Statute  of  Limitations, 
IV,  6. 

Estoppel  of  one  receiving  possession  from 
another.    See  Estoppel,  I. 

Executor,  right  of  possession  of.  See  Ex- 
ecutors and  Administrators,  VI,  3. 

Lost  deed,  possession  under.  See  Bona 
Fide  Purchasers,  3. 

Mining  claim,  possession  of.  See  Mines 
and  Mining,  II. 

Mortgaged  property,  possession  of.  See 
Mortgages,  VIII. 

Notice,  possession  as.    See  Notice,  5. 

Notice  of  unrecorded  deed,  possession  as. 
See  Registration,  3. 

One  cannot  be  deprived  of  possession  of 
property  without  suit.  See  Receivers,  14 
et  seq. 

Ownership,  possession  prima  facie  proves. 
See  Irrigation  Companies,  9. 

Ownership,  what  possession  supports  al- 
legation of.    See  Criminal  Law,  523. 

Pledgee,  possession  of.  See  Pledges,  III, 
1. 

Policy,  possession  of.    See  Insurance.  I,  1. 

Probate  homestead,  right  of  possession. 
See  Homesteads,  53,  54. 

Property,  possession  of.  See  Receivers, 
II. 

Purchaser  from  one  In  possession,  rights 
of.    See  Bailments,  1. 

Quiet  title,  possession  not  essential  to 
maintenance  of  action  to.  See  Quieting 
Title,  7.     ' 

Real  estate,  contract  for  sale  of,  posses- 
sion under.    See  Vendor  and  Vendee,  IV. 

Replevin.     See  Replevin. 

Replevin,  possession  is  necessary  to  sus- 
tain.   See  Replevin,  2,  3. 

Security,  retaining  as.  See  Vendor  and 
Vendee,  VI,  2. 
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Stolen  property,  possession  of.  See 
Criminal  Law,  X,  21,  d. 

Surrender  of,  to  paramount  owner.  See 
Sales,  IV. 

Trust  deed,  right  of  possession  under.  See 
Trust  Deeds,  3. 

Ultimate  fact,  possession  is.  See  Eject- 
ment, 10. 

Use  and  occupation.  See  Use  and  Occu- 
pation. 

Van  Ness  ordinance,  title  of  possessors 
under.    See  San  Francisco,  26  et  seq. 

Vendor,  action  by,  to  recover.  See  Ven- 
dor and  Vendee,  IV. 

Writs  of  assistance.  See  Writs  of  Assist- 
ance. 

Writs  of  restitution.    See  Ejectment,  V. 

POSTHUMOUS  OHILDRJE7N. 

Rights  of.  See  Estates  of  Deceased  Per- 
sons, 119. 

POSTING.        ' 

Notice,  posting  of,  what  sufficient.  See 
Schools,  9. 

Notice,  posting  of,  sufficiency  of.  See 
Guardian  and  Ward,  2  et  seq. 

POSTPONEMENT. 
See  Continuance. 

POWERS. 

Agent,  powers  of.    See  Agency. 
Alimony,  power  to  allow.    See  Marriage 
and  Divorce,  II,  5,  a. 
Attorney,  powers    of.    See    Attorney  and 

Client  II. 

Attorney,  powers  of,  by  foreign  creditor, 
authority  under.  See  Assignment  for  the 
Benefit  of  Creditors,  5. 

City,  powers  of,  beyond  its  boundaries. 
See  Municipal  Corporations,  III. 

Corporations,  powers  of.  See  Corpora- 
tions, VI. 

Banks,  power  of,  over  moneys  received. 
See  Banks  and  Banking,  IV. 

Courts,  powers  of,  after  discharge  of  re- 
ceiver.   See  Receivers,  V. 

Court,  powers  of,  to  set  off  judgment,  ex- 
ists independent  of  statute.    See  Setoff. 

Court  commissioners,  powers  of.  See 
Court  Commissioners,  1. 

Executors,  powers  of.  See  Executors  and 
Administrators,  VI. 

Guardian,  powers  of,  after  attainment  of 
ward  to  majority.  See  Guardian  and  Ward, 
V. 

Implied  powers  of  trustees.  See  Trust 
and  Trustees,  VIII. 

Implied  powers  in  condemnation  proceed- 
ings.    See  Eminent  Domain,  16. 

Insurance  companies,  powers  of.  See  In- 
surance. V. 

Legislature,  power  of,  as  to  jurisdiction  of 
courts.    See  Jurisdiction,  I. 

Licenses,  power  to  impose.  See  Licenses, 
I. 

Mortgagor  whose  title  is  divested  by  di- 
vorce, mortgage  of.    See  Mortgages,  IX. 


NeV  trial,  power  to  grant  on  court's  own 
motion.    See  New  Trial,  1. 

Officers,  powers  of.  See  Offices  and  Of- 
ficers, III. 

Officers  of  bank,  powers  of.  See  Banks 
and  Banking,  II. 

Officers  of  corporation,  powers  of.  See 
Corporations,  VII,  2;  VIII,  1. 

Partners,  powers  of.    See  Partnership,  IV. 

Presbytery,  powers  of.  See  Religious  So- 
cieties, 3. 

Receivers,  powers  of.    See  Receivers,  III. 

Reclamation  district  powers  of.  See 
Swamp  and  Overflowed  Lands,  II,  3. 

Sales  under  power  in  will.  See  Estates  of 
Deceased  Persons,  VI,  1. 

Supervisors.    See  Supervisors  II. 

Tax  collector,  powers  of.  See  Taxation, 
VII,  4. 

PRACTICAL  CONSTRUCTION. 

Of  contract,  effect  of.  See  Watercourses, 
32  et  seq. 

PRACTICE. 

See  Pleading  and  Practice. 

PRAYER. 

Correcting  inconsistency  between  prayer 
and  facts  alleged.  See  Pleading  and  Prac- 
tice, V,  2. 

What  sufficient  on  petition  in  insolvency. 
See  Bankruptcy  and  Insolvency,  12. 

Is  not  conclusive  of  the  jurisdiction.  See 
Jurisdiction,  2. 

General  prayer  cannot  give  power  to  grant 
relief  not  prayed.    See  Default,  4. 

PRE-EMPTION. 
See  Public  Lands,  IV. 

PREFERENCES. 

Ex-Union  soldiers,  preference  of.  See  Of- 
fices and  Officers,  IV. 

Insolvent,  preferences  by.  See  Bank- 
ruptcy and  Insolvency,   V. 

Partnership  and  individual  creditors,  pref- 
erence between.    See  Partnership,  22,  23. 

Nonstockholding  creditors,  preference 
of  over  stockholding.  See  Banks  and  Bank- 
ing, 41,  42. 

Effect  of.  See  Fraudulent  Conveyances, 
9,  10. 

Commissions  of  assignee  are  a  preferred 
demand.  See  Bankruptcy  and  Insolvency, 
60. 

PREFERRED  CLAIMS. 
See  Estates  of  Deceased  Persons,  V,  1. 

PREJUDICE. 

Nonprejudicial  errors.  See  Appeals,  XI, 
9. 

Instructions,  when  are  not  prejudicial. 
See  Instructions,  IX. 

Errors  in  rulings  on  evidence,  when  not 
prejudicial.    See  Evidence,  IX,  5. 
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PRELIMINARY   EXAMINATION. 
See  Criminal  Law,  III. 

PREMATURE. 

Judgments,  presumption    of    vacation  of. 
See  Appeals,  XI,  14,  f. 
Appeals.    See  Appeals,  IV,  2. 

PREMISES. 

View  of.    See  Negligence,  III,  4. 

View  of.  See  cross-references  under 
View  of  Premises. 

Dangerous,  injuries  from.  See  Negli- 
gence, II,  1. 

PREMIUM. 
Questions  relating  to.    See  Insurance,  I,  4. 

PREPARATION. 

Of  bill  of  exceptions,  time  for.  See  Ap- 
peals, VI,  4,  a;  New  Trial,  IV,  4,  a. 

PRESBYTERY. 

Powers  of  and  binding  effect  of  decrees  of. 
See  Religious  Societies,  3. 

PRESCRIPTION. 

Adverse  possession.  See  Adverse  Posses- 
sion. 

Statute  of  limitations.  See  Statute  of 
Limitations. 

PRESENTATION. 

Claims,  presentation  of.  See  Estates  of 
Deceased  Persons,  V,  2. 

PRESIDENT. 

Of  bank  cannot  employ  special  counsel. 
See  Banks  and  Banking,  6. 

PRESUMPTIONS. 

The  presumption  of  continuance  is  a  rule 
of  evidence  and  not  of  pleading,  but  al- 
though a  complaint  may  be  found  wanting 
upon  special  demurrer  for  absence  of  an  al- 
legation of  the  continuance  of  a  title 
averred,  yet,  after  judgment,  or  upon  a  gen- 
eral demurrer,  the  pleading  will  be  sus- 
tained.    (Irish  v.  Sunderhaus,  122  Cal.  308.) 

Accused,  all  intendments  are  in  favor  of. 
See  Attorney  and  Client,  25. 

Acknowledgment  by  married  woman,  pre- 
sumption of  due  execution  of.  See  Trusts 
and  Trustees,  15. 

Adverse  possession  by  father  against 
children,  presumption  is  against  See  Ad- 
verse Possession,  19. 

Agent,  presumption  that  one  having 
charge  of  mine  is  agent  of  owner.  See  Me- 
chanic's Lien,  27,  28. 

Agent  and  attorney  presumed  to  know 
the  law.    See  Time,  8. 

Agent,  presumption  that  is  not  a  tenant. 
See  Landlord  and  Tenant,  4. 


Appeal,  presumptions  on.  See  Appeals. 
XI,  14. 

Assessment  presumed  to  be  in  proportion 
to  benefits.    See  Municipal  Corporations.  49. 

Attachment,  presumption  that  an  order 
discharging  was  made  when  bond  filed.  See 
Attachments,  31. 

Attorney,  authority  of,  is  presumed.  See 
Attorney  and  Client,  3,  4. 

Attorney,  presmption  of  employment  of 
from  signature  to  complaint  See  Attorney 
and  Client  2. 

Attorney  is  presumed  to  know  the  rules 
of  court.    See  Judgments,   58. 

Attorney  who  is  witness  is  presumed  to 
know  his  privileges.  See  Jury  and  Jurors. 
68. 

Bailee,  one  receiving  property  under  order 
is  presumed  to  be,  when.    See  Gifts,  6. 

Building  contract  presumptions  as  to. 
See  Mechanics'  Liens,  40. 

Cashier  presumed  to  act  for  bank,  not  for 
mortgagee,  when.  See  Banks  and  Banking. 
11. 

Character,  presumption  of  fair,  of  ac- 
cused.   See  Criminal  Law,  86. 

Community  and  separate  property,  pre- 
sumption as  to.  See  Husband  and  Wife.  II. 
2. 

Consideration,  presumption  of.  See  Pos- 
session. 

Constitutional  requirements,  no  presump- 
tion that  they  were  disregarded.  See  Stat- 
utes, 2. 

Continuance  of  knowledge,  presumption 
of.    See  Banks  and  Banking,  10. 

Continuance  of  state  of  facts,  presumption 
of.    See  Injunctions,  19. 

Contractor  presumed  to  have  right  of 
selection  of  materials  and  control.  See 
Master  and  Servant,  67. 

Contract,  presumption  that  executed,  ex- 
pressed intention.    See  Mistake,  9. 

Contract,  presumption  that  whole  reduced 
to  writing.    See  Evidence,  70. 

Contract  alleged  is  presumed  to  be  in  writ- 
ing.   See  Contracts,  39. 

Contract  with  corporate  seal  is  presumed 
to  be  executed  by  authority.  See  Corpora- 
tions, 77. 

Contract,  presumed  to  be  valid.  See  Con- 
tracts, III,  1. 

Contracts,  presumption  is  against  invalid- 
ity of.    See  Contracts,  III,  1. 

Conveyance  cannot  be  presumed  fraudu- 
lent, when.    See  Fraudulent  Conveyances,  1. 

Corporation  presumed  to  have  notice  of 
facts  known  to  president.    See  Corporations, 

In- 
corporations presumed  to  have  power  to 

hold  real  estate.    See  Corporations,  70. 

Corporation,  authority  of,  to  buy  realty, 
presumption  of.    See  Mines  and  Mining,  23. 

Deceit,  presumption  against.  See  Judg- 
ments, 64. 

Dedication,  acceptance  of,  presumption  of. 
See  Dedication,  17. 

Dedication,  presumption  of,  does  not  arise 
from  reservation  in  deed.    See  Highways,  2. 

Dedication,  beneficiary  intended,  presump- 
tion as  to,  on.    See  San  Francisco,  18. 


PRESUMPTIONS. 


571 


Deed  from  father  to  daughter  without  con- 
sideration is  not  presumptive  of  fraud.  See 
Trusts  and  Trustees,  44. 

Deed,  presumption  that  first  recorded  was 
first  delivered.    See  Mortgages,  72. 

Deed,  presumed  to  be  delivered  at  its 
date.    See  Deeds,  11. 

Deposit,  presumption  that  money  belongs 
to  the  depositor.  See  Banks  and  Banking, 
14. 

Deposits  in  bank,  presumption  as  to, 
where  there  was  an  overdraft  See  Pay- 
ment, 14. 

Deposit,  general,  in  bank,  where  there  is 
an  overdraft  presumed  to  be  payment  See 
Statute  of  Limitations,  24. 

Discretion,  court  not  presumed  to  abuse. 
See  Jury  and  Jurors,  33. 

Discretion,  presumption  that  court  prop- 
erly exercised.    See  Attorney  and  Client,  15. 

Dishonest  practices  or  intention,  not  pre- 
sumed.   See  Attorney  and  Client,  20. 

Basement  In  gross,  not  presumed.  See 
Easements,  1. 

Execution,  presumption  in  favor  of  regu- 
larity of  proceedings  at.  See  Mortgages, 
135. 

Fair  dealings,  presumptions  are  in  favor 
of.    See  Fraud,  11. 

Fictitious  names,  presumption  where  some 
of  codefendants  sued  by  fictitious  names. 
See  Parties,  3. 

Forfeiture,  Implication  against.  See 
Forfeiture. 

Fraudulent  conveyance,  presumptions  as 
to.    See  Fraudulent  Conveyances,  III,  2,  3. 

General,  presumption  that  county  govern- 
ment bill  intended  to  be.    See  Elections,  2. 

Gift  is.  presumed  to  be  causa  mortis,  when. 
See  Gifts,  12. 

Good  faith,  executor  presumed  to  act  in. 
See  Executors  and  Administrators,  73. 

Guilt,  presumption  of,  where  homicide 
proved.    See  Criminal  Law,  372. 

Home  for  Inebriates,  presumption  that  it 
is  not  the  same  as  the  Home  for  the  Care  of 
Inebriates.     See  San  Francisco,  18. 

Identity  of  person  from  identity  of  names. 
See  Acknowledgments,  5;  Criminal  Law,  214. 

Implied  only  in  absence  of  evidence.  See 
Judgments,  67. 

Income  from  trust  property,  presumption 
as  to.    See  Trusts  and  Trustees,  38. 

Inconsistent  acts,  presumption  where  ap- 
proved on  same  day.    See  Statutes,  3. 

Innocence,  presumption  of.  See  Criminal 
Law,  IX,  5,  a. 

Innocence,  instruction  as  to  presumption. 
See  Criminal  Law,  IX,  8,  b. 

Insanity,  presumptions  as  to.  See  Insan- 
ity, III,  2. 

Instructions  must  be  presumed  to  be  re- 
garded.   See  Criminal  Law,  87. 

Intestacy,  testator  is  presumed  to  intend, 
when.    See  Wills,  49. 

Judgment,  order  vacating,  presumption  in 
favor  of.    See  Judgments,  75. 

Judgments,  presumptions  in  favor  of.  See 
Judgments,  X,  5. 

Jurisdiction,  presumption  that  court  acted 
within.    See  Appeals,  119. 


Jury,  presumption  that  they  performed 
their  duty  with  fidelity.  See  Jury  and 
Jurors,  56. 

Law  of  another  state,  presumptions  as  to. 
See  Foreign  Laws,  2. 

Law,  everyone  is  presumed  to  know.  See 
Trusts  and  Trustees,  28. 

Levy,  presumption  that  election  necessary 
to  validity  of,  was  held.  See  Irrigation  Dis- 
tricts, 24. 

Lien,  waiver  of,  will  not  be  presumed. 
See  Vendor  and  Vendee,  31. 

Matrimonial,  presumption  that  relations 
were.    See  Marriage  and  Divorce,  7. 

Maturity  of  obligation,  presumption  as  to. 
See  Statute  of  Limitations,  20. 

Meeting  of  directors  not  presumed  to  be 
special.    See  Corporations,  102. 

Merger,  presumption  against.  See  Mort- 
gages, 81. 

Mistake  in  numbering  sections  of  statute, 
when  presumed.    See  Streets,  65. 

Negligence,  presumption  of  exists,  when. 
See  Common  Carriers,  16. 

Negligence,  no  presumption  of  exists 
where  no  notice  of  facts  exists.  See  Bound- 
aries, 5. 

No  presumption  in  favor  of  accuracy  of 
exterior  lines  of  district  over  assessment- 
roll.    See  Appeals,  317. 

Nonsuit,  presumption  where  nonsuit 
granted.    See  Nonsuit,  3. 

Notice,  presumption  of.  See  Corporations. 
103. 

Notice,  presumption  of  sufficiency  of.  See 
Guardian  and  Ward,  4. 

Notice,  presumption  as  to  time  notice  re- 
mained posted.  See  Executors  and  Admin- 
istrators, 65. 

Notice,  one  is  presumed  to  have  known 
what  reasonable  diligence  would  show.  See 
Fraud,  24. 

Obligation  of  contract,  legislature  not  pre- 
sumed to  have  intended  to  impair.  See 
Benevolent  Societies,  29. 

Official  action,  presumption  in  favor  of. 
See  Harbor  Commissioners,  4. 

Official  duty,  presumption  of  performance 
of.    See  Attachments,  31. 

Official  duty,  presumption  of  performance 
of.     See  Streets,  89. 

Order  appointing  guardian  presumed 
rightly  made.    See  Partnership,  28. 

Ordinance,  validity  of,  all  Intendments 
are  in  favor  of.    See  Licenses,  2. 

Ordinance,  publication  of,  presumption  of. 
See  Ordinances,  1. 

Ownership,  presumption  of,  from  posses- 
sion.   See  Bills  and  Notes,  27. 

Orders  and  decrees  of  probate  courts,  pre- 
sumption in  favor  of.  See  Probate  Courts, 
2. 

Order  of  sale,  presumption  that,  was  sub- 
scribed to  support  a  decree.  See  Mortgages, 
153. 

Patent  presumed  regularly  issued.  See 
Taxation,  45. 

Payment  of,  what  evidence  does  not  raise 
presumption  of.    See  Bills  and  Notes,  24. 

Pendency  of  motion  for  new  trial,  pre- 
sumption of.    See  New  Trial,  V. 

Pending,  action  shown  to  be  presumed  to 
be  still  pending.    See  Appeals,  442. 
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Pleader,  presumption  is  against.  See 
Watercourses,  65. 

Pleader,  what  presumption  not  indulged 
in  favor  of.  See  Municipal  Corporations, 
35. 

Possession  subsequent  to  commencement 
of  action,  presumption  as  to.  See  Ejectment, 
14. 

Receipts,  presumption  of  payment  from. 
See  Mortgages,  46. 

Receivers,  presumption  in  favor  of.  See 
Receivers,  11. 

Receiver,  presumption  of  validity  of  ap- 
pointment of  on  collateral  attack.  See  Re- 
ceivers, 3. 

Redemption  of  certificate  of  sale,  presump- 
tion from  patent.    See  Public  Lands,  27. 

Religious  society  is  presumed  to  hold 
premises  as  a  corporation,  when.  See  Re- 
ligious Societies,  1. 

Sales  en  masse,  presumption  in  case  of. 
See  Mortgages,  156. 

Sanity  is  presumed.    See  Wills,  86. 

Sanity,  presumption  of.    See  Insanity,  4. 

Sanity,  law  presumes  everyone  possessed 
a  sound  and  disposing  mind.    See  Wills,  10. 

Service,  presumption  of  proof  of  service. 
See  Wills,  28. 

School  district,  presumption  that  signers 
to  petition  to  organize  were  heads  of  family. 
See  Schools,  5. 

Statute  presumed  not  to  have  retrospec- 
tive operation.    See  Constitutional  Law,  21. 

Subcontract  in  favor  of  architect  attached 
to  original  contract,  presumption  as  to.  See 
Mechanics'  Liens,  18. 

Support  of  step-children,  presumption  as 
to.    See  Parent  and  Child,  11. 

Tax  deed,  what  presumed  in  favor  of.  See 
Taxation,  56,  57. 

Telegram,  presumption  that  it  was  re- 
ceived.   See  Telegraph  Companies,  1. 

Theory  upon  which  case  was  tried,  pre- 
sumption as  to.    See  Appeals,  251. 

Title,  presumption  that  title  was  rightfully 
acquired.    See  Fraudulent  Conveyances,  25. 

Toll-road,  presumption  of  construction  of. 
See  Tolls.  4. 

Trustee,  presumption  against  in  relation 
to  investments.  See  Trusts  and  Trustees, 
53. 

Undue  influence,  presumption  of  on  gift 
from  wife  to  husband.  See  Husband  and 
Wife,  17,  18. 

Undue  influence,  presumption  of  on  con- 
tract between  executor  and  heir.  See  Exec- 
utors and  Administrators.  102. 

Unlawful  influence,  presumption  that  in- 
fluence of  a  mistress  is  an.    See  Wills,  19. 

Usage,  presumption  of  knowledge  of  gen- 
eral usage.    See  Irrigation  Companies,  8. 

Warehouse  receipts,  presumption  as  to 
negotiability.    See  Warehousemen,  3  et  seq. 

Will,  revocation  of,  presumption  as  to  in- 
tent.   See  Wills.  82. 

Will,  proper  execution  of,  presumption  of. 
See  Wills,  31. 

PRETENSES. 
False.    See  Criminal  Law,  XI,  13. 


PRETERMITTED  HEIRS. 
See  Estates  of  Deceased  Persons,  VII,  5. 

PREVENTION. 

Of  performance.    See  Contracts,  10;  Mas- 
ter and  Servant,  54. 

PRICE. 

Questions    relating    to.    See    Sales,    VII; 
Vendor  and  Vendee,  VI. 
Retention  of.    See  Mechanics'  Liens,  XI. 

PRIMARY  ELECTIONS. 

See  Elections,  VIII. 

Validity  of  primary  election  law.     See  Con- 
stitutional Law,  III,  9. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 


PRINCIPALS. 

Principals  and  accessaries. 
Law,  V. 


See  Criminal 


PRIOR  APPROPRIATION. 
See  Watercourses,  VI,  4,  a. 

PRIOR  CONVICTIONS. 
See  Criminal  Law,  VIII,  1. 

PRIORITY. 

Alimony,  priority  of.  See  Marriage  and 
Divorce,  II,  3.  c. 

Between  mortgage  and  alimony.  See 
Marriage  and  Divorce,  47. 

Between  lien  of  attachment  and  lien  of 
judgment.    See  Attachments,  24. 

Between  mortgagee  of  husband  and  wife. 
See  Marriage  and  Divorce,  49. 

Between  grantee  of  husband  and  wife. 
See  Marriage  and  Divorce,  II,  6. 

Between  purchasers  of  railroad  lands. 
See  Railroads,  13. 

Chattel  mortgage,  priority  of.  See  Mort- 
gages, XIX,  2. 

Judgment  and  mortgage  by  surviving  part- 
ner, priority  between.  See  Partnership,  36, 
37. 

Judgment  creditor  filing  bill  to  subject 
equitable  assets,  priority  of.    See  Equity,  7. 

Mechanics'  liens,  priority  of.  See  Me- 
chanics' Liens,  IV. 

Mortgages,  priority  between.  See  Mort- 
gages, V. 

Of  record.    See  Registration,  2. 

Partnership  and  separate  creditors,  prefer- 
ence between.    See  Partnership.  22,  23. 


PRISONS-PRIVILEGED  COMMUNICATIONS,  I,  II. 
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Rights  of  one  making  special  deposit  in 
bank.    See  Banks  and  Banking,  21  et  seq. 

Purchaser  at  sale  under  street  assessment, 
priority  of.    See  Streets,  XI,  10,  e. 

Successive  assignees,  preference  between. 
See  Assignment  of  Contracts,  2. 

Vendor's  lien  and  mortgage,  priority  be- 
tween.   See  Vendor  and  Vendee,  24  et  seq. 

Where  suit  to  declare  priority  of  trust 
deed  must  be  brought.  See  Trust  Deeds, 
10. 

PRISONS. 

Enforcing  execution  against  one  sentenced 
to  life  Imprisonment.    See  Executions,  VI. 

Civil  rights  of  one  in  state's  prison.  See 
Criminal  Law,  X. 

Erection  of  jails  by  supervisors.  See  Su- 
pervisors, II,  4. 

PRIVATE  SALES. 
See  Pledges,  III,  5. 

PRIVATE  STREET. 
Improvement  of.     See  Streets,  34. 

PRIVILEGE. 
Of  witnesses.    See  Witnesses,  II,  2. 

PRIVILEGED  COMMUNICATIONS. 

I.  Between  Attorney  and  Client. 
II.  Between  Physician  and  Patient. 

III.  Between  Husband  and  Wife. 

IV.  Charges   as  to   Character  or  Habits  of 

another. 

What  question  does  not  call  for.  See 
Criminal  Law,  409. 

I.  Between  Attorney  and  Client. 

1.  It  is  the  policy  of  the  law  to  encourage 
confidence  between  attorney  and  client,  and 
to  protect  confidential  communications  be- 
tween them  from  forced  disclosure;  nor  can 
a  client  be  compelled  to  disclose  communica- 
tions which  his  attorney  cannot  be  permitted 
to  disclose.  (Verdelli  v.  Gray's  Harbor  Com. 
Co.,  115  Cal.  517.) 

2  The  plaintiff,  in  an  action  for  negli- 
gence, cannot  be  compelled  to  state  whether, 
when  he  consulted  his  attorney  after  the  ac- 
cident happened,  he  did  not  make  a  different 
statement  to  him  as  to  the  cause  of  the  ac- 
cident, from  that  made  by  him  upon  the 
witness  stand.  (Verdelli  v.  Gray's  Harbor 
Com.  Co.,  115  Cal.  517.) 

3.  Where  an  attorney  is  acting  for  both 
parties  In  a  negotiation,  or  where  two  per- 
sons are  negotiating  together  in  the  pres- 
ence of  the  attorney  of  one  of  them,  the 
communications  made  in  the  hearing  of  both 
parties  are  not  privileged,  but  the  attorney 
may  be  compelled  in  a  suit  between  the 
parties  to  testify  as  to  all  that  was  said  and 


done   by  them  in  his  presence.     (Murphy  v. 
Waterhouse,  113  Cal.  467.) 

4.  A  conversation  between  the  husband 
and  his  attorney  in  reference  to  the  delivery 
of  his  deed  of  gift  to  his  wife  to  a  third 
person,  and  instructions  by  the  attorney  as 
to  such  delivery,  given  mostly  in  the  pres- 
ence of  the  wife,  are  not  privileged,  and  the 
husband's  attorney  may  testify  to  the  same 
on  behalf  of  the  wife.  (Ruiz  v.  Dow.  113 
Cal.  490.) 

5.  Where  the  defendant  had  testified  that 
he  signed  the  note  several  months  after  its 
date,  under  the  representation  that  it  was  a 
receipt  for  five  dollars,  and  that  he  did  not 
tell  his  attorney  about  it  when  first  sued,  a 
question  as  to  when  he  did  tell  his  attor- 
ney is  not  objectionable  as  asking  for  a  con- 
fidential communication,  and  an  answer 
thereto  that  he  told  his  lawyer  about  it 
when  he  employed  him,  cannot  be  to  the 
injury  of  the  defendant  (Tlbbet  v.  Tom 
Sue.  125  Cal.  544.) 

II.  Between  Physician  and  Patient. 

6.  The  testimony  of  a  physician,  of  whom 
the  deceased  had  not  been  a  patient  in  his 
lifetime,  as  to  an  autopsy  of  the  body  of  the 
deceased,  attended  by  him  after  death,  and 
as  to  what  was  disclosed  by  the  autopsy  as 
to  the  inducing  cause  of  death,  is  admissible, 
and  is  not  within  the  inhibition  of  section 
1881  of  the  Code  of  Civil  Procedure,  provid- 
ing that  "a  licensed  physician  or  surgeon 
cannot,  without  the  consent  of  the  patient, 
be  examined  in  a  civil  action  as  to  any  in- 
formation acquired  in  attending  the  patient, 
which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient,"  a  dead  man 
not  being  a  "patient"  capable  of  sustaining 
the  relation  of  confidence  toward  his  physi- 
cian which  is  the  foundation  of  the  rule 
given  in  the  statute.  (Harrison  v.  Sutter 
Street  Ry.  Co.,  116  Cal.  156.) 

7.  A  medical  witness,  who  attended  the 
deceased  as  a  patient  before  his  death,  can- 
not give  his  opinion  as  to  the  cause  of  death, 
based  upon  facts  ascertained  by  him  during 
such  medical  attendance,  in  the  absence  of 
the  "consent  of  his  patient,"  expressly  con- 
templated by  section  1881  of  the  Code  of 
Civil  Procedure;  nor  Is  it  competent  for  the 
legal  representative  of  the  deceased  to  waive 
the  privilege,  it  being  only  in  the  power  of 
the  patient  to  waive  it,  and  after  his  death 
the  matter  is  forever  closed.  (Harrison  v. 
Sutter  St.  Ry.  Co.,  11G  Cal.  156.) 

8.  Where  a  physician  who  attended  the 
deceased  in  her  last  illness  testified  that  he 
treated  her  for  consumption  and  not  for 
mental  disorder,  but  that  he  got  no  informa- 
tion about  her  condition,  physical  or  mental, 
except  as  a  physician  to  enable  him  to  take 
care  of  her,  it  is.  not  error  to  refuse  to  allow 
the  question  to  be  put  to  him  as  to  whether 
her  mind  was  affected,  as  against  an  objec- 
tion that  the  information  thus  sought  was 
privileged.  (Estate  of  Redfleld,  116  Cal. 
637.) 

9.  Where  the  plaintiff  in  an  action  for  in- 
jury from  fall  of  an  elevator  had  testified 
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that,  after  the  fall  of  the  elevator  he  was 
taken  to  the  office  of  a  physician,  and  gave 
testimony  respecting  the  examination  and 
treatment  given  him  by  such  physician,  and 
the  physician  was  called  for  the  defense  and 
testified,  without  objection  of  plaintiff,  re- 
specting his  examination  of  plaintiff  and  the 
remedies  used,  and  the  nature  of  his  in- 
juries, the  failure  of  plaintiff  to  object  there- 
to was  a  waiver  of  objection,  and  an  implied 
consent  to  the  evidence,  which  could  not  be 
revoked,  and  it  was  error  for  the  court,  upon 
plaintiff's  objection  to  further  evidence  of 
the  witness,  upon  the  ground  that  he  was 
disqualified,  to  strike  out  the  evidence  pre- 
viously given  by  the  physician,  and  to  in- 
struct the  Jury  to  disregard  it  (Lissak  v. 
Crocker  Estate  Co.,   119  Cal.  442.) 


III.  Between  Husband  and  Wife. 

10.  Subdivision  1  of  section  1881  of  the 
Code  of  Civil  Procedure,  protecting  commu- 
nications between  husband  and  wife  as 
privileged,  except  in  a  civil  action  or  pro- 
ceeding by  one  against  the  other,  and  in  a 
criminal  action  or  proceeding,  for  a  crime 
committed  by  one  against  the  other,  applies 
to  all  civil  and  criminal  actions,  other  than 
those  expressly  excepted;  and  a  defendant 
accused  of  the  crime  of  rape  cannot  properly 
be  questioned,  upon  cross-examination,  as  to 
communications  made  to  his  wife  bearing 
materially  upon  the  question  of  guilt  (Peo- 
ple v.  Warner,  117  Cal.  637.) 

11.  Section  1881  of  the  Code  of  Civil  Pro- 
cedure, providing  that  "a  husband  cannot  be 
examined  for  or  against  his  wife  without 
her  consent,  nor  a  wife  for  or  against  her 
husband  without  his  consent,  nor  can  either 
during  the  marriage  or  afterward  be,  with- 
out the  consent  of  the  other,  examined  as  to 
any  communication  made  by  one  to  the 
other  during  the  marriage."  makes  no  excep- 
tion, even  though  the  other  spouse  be  in- 
capable of  consent;  and  a  deposition  of  the 
wife  of  an  insane  person  is  properly  ex- 
cluded as  inadmissible.  (Falk  v.  Wittram, 
120  Cal.  479.) 

12.  The  delivery  of  a  deed  from  a  husband 
to  a  wife  is  not  a  privileged  "communica- 
tion'* within  the  meaning  of  subdivision  1  of 
section  1881  of  the  Code  of  Civil  Procedure. 
(Poulson  v.  Stanley,  122  Cal.  655.) 


PROBABLE  CAUSE. 

See  Malicious  Prosecution. 

Certificate  of.    See  Appeals,  VIII,  4. 
Certificate    of,    when    granted.    See   Ap- 
peals, 25. 

PROBATE  COURTS. 

See  Estates  of  Deceased  Persons;  Executors 
and  Administrators. 

Costs  In.    See  Costs,  II. 

Wills.    See  Wills. 

Probate  of  wills.    See  Wills,  V,  1. 

Probate  homesteads.    See  Homesteads,  X. 

Jurisdiction  of  superior  court  In  probate. 
See  Estates  of  Deceased  Persons.  122. 

Time  to  take  appeal  in  probate  proceed- 
ings.   See  Appeals,  IV,  3. 

Questions  in  probate  cases,  how  presented 
for  review.    See  Appeals,  VII,  6. 

Appealability  of  orders  and  decrees  in 
probate  proceedings.    See  Appeals,  II,  4. 

1.  There  is  no  probate  court  of  the  city 
and  county  of  San  Francisco,  but  the  su- 
perior court  has  jurisdiction  of  probate  mat- 
ters, and  there  is  no  law  authorizing  the 
designation  of  any  one  department  of  said 
court  for  probate  jurisdiction;  but  each  of 
the  twelve  judges  has  jurisdiction  in  probate 
matters.    (Estate  of  Pearsons,  113  Cal.  577.) 

2.  Every  presumption,  not  disproved  by 
the  record  itself,  is  to  be  Indulged  in  support 
of  the  regularity  and  validity  of  the  orders 
and  decrees  of  the  late  probate  courts,  made 
within  the  limits  of  their  restricted  powers, 
as  is  indulged  with  respect  to  the  proceed- 
ings of  courts  of  general  jurisdiction.  (Es- 
tate of  Twombley,  120  Cal.  350.) 

3.  The  probate  judge  cannot  at  the  same 
time,  act  as  trustee  of  a  power  under  the 
will,  and  as  a  judge;  and  where  discretion- 
ary powers  are  such  as  would  not  belong  to 
the  court  because  of  its  jurisdiction  over  the 
subject  matter  of  the  trust  independent  of 
the  authority  of  the  will,  the  court  will  not 
exercise  It,  and  cannot  confer  such  discre- 
tion on  a  trustee.  (Estate  of  Pearsons,  113 
Cal.  577.) 

PROBATIVE  FACTS. 

See  Findings,  11  et  seq. 

Findings  should  state  ultimate  and  not 
probative  facts.    See  Findings,  3. 


IV.  Charges  as   to    Character  or    Habits  of 

Another. 

13.  A  charge  that  "a  master  mariner  has 
been  in  the  habit  of  getting  drunk"  is  not 
privileged,  where  no  claim  is  made  in  the 
answer  that  it  Is  a  privileged  communica- 
tion.    (Swan  v.  Thompson,  124  Cal.  193.) 

PRIVITY. 

None,  between  principal  and  guarantor. 
See  Guaranty,  21. 

Of  contract,  does  not  exist  between  sub- 
contractors.   See  Mechanics'  Liens,  17. 


PROCEEDING. 
What  is.    See  Appeals,  135. 

PROCEEDINGS  IN  REM. 

Settlement  of  estate  of  minor.  See  Guar- 
dian and  Ward,  26. 

Distribution  of  estates.  See  Estates  of 
Deceased  Persons,  138  et  seq. 

Proceeding  to  set  apart  homestead.  See 
Homesteads,  44. 

Action  to  determine  validity  of  reclama- 
tion assessment  is  not.  See  Swamp  and 
Overflowed  Lands,  39. 


PROCESS— PRO  RATA  COMPENSATION. 


575 


Actions  to  quiet  title.  See  Quieting  Title, 
1. 

Conclusiveness  of  Judgment  in.  See 
Judgments,  39,  40. 

Effect  of  decree  in  rem.  See  Executors 
and  Administrators,  9. 

In  admiralty.    See  Admiralty. 


PROCESS. 

See  Sheriffs. 

Summons.    See  Summons. 

Proof  of  publication  of,  sufficiency  of. 
See  Wills,  29,  30. 

Service  by  mail,  when  complete.  See 
Summons,  14. 

Successor  of  sheriff  in  office  serves  unex- 
ecuted process.  See  Offices  and  Officers,  24, 
25. 

Presumption  of  proof  of  service.  See 
Wills,  28. 

Personal  notice  equivalent  to  notice  by 
mail.     See  Wills,  25. 

Record  of  service  of  notice,  attorney  can- 
not impeach,  when.    See  Certiorari,  9. 

Acts  violating  due  process  of  law.  See 
Constitutional  Law,  III,  7. 

Presumption  as  to  service  of  parties.  See 
Appeals,  XI,  14,  c. 


PRODUCE  EXCHANGE. 

Action  to  compel  reinstatement  to,  limita- 
tion of.    See  Statute  of  Limitations,  IV,  8. 


PROFITS. 

Agreements  for  resale  and  for  division  of 
profits.    See  Vendor  and  Vendee,  VIII. 
As  damages.    See  Damages,  IV. 
Agreement  to  divide.    See  Partnership,  2, 

•S. 

Real  estate  agent  is  entitled  to  accounting 
•f  profits,  when.    See  Agency,  38. 

PROHIBITION. 

Plain,  speedy,  and  adequate  remedy  by  ap- 
peal exists,  when.  See  Justices  of  the 
Peace,  7. 

Superior  court  prohibited  from  taking 
jurisdiction  of  accusation  against  assessor. 
See  Taxation,  72. 

Superior  court  prohibited  from  trying  ap- 
peal from  justice's  court  where  it  has  no 
jurisdiction.    See  Appeals,  433. 

Judge  not  restrained  from  acting  because 
•f  disqualification,  when.    See  Venue,  11. 

Disqualification  of  judge,  prohibition  not 
granted,  when.    See  Judges,  6. 

Proceeding  in  insolvency  without  bond 
prohibited.  See  Bankruptcy  and  Insol- 
vency,  14. 

Order  requiring  delivery  of  property  to  re- 
ceiver, when  restrained.    See  Receivers,  14. 

1.  The  office  of  the  writ  of  prohibition  is 
to  restrain  a  judicial  officer  or  other  person 
from  doing  that  which  he  has  no  jurisdic- 


tion to  do;  and  it  will  not  lie  to  restrain  the 
exercise  of  judicial  power  to  hear  and  deter- 
mine a  matter  within  the  jurisdiction  of  a 
judge.  (Patterson  v.  Police  Judge's  Court, 
123  Cal.  453.) 

2.  The  board  of  trustees  of  Sacramento 
having  power  and  jurisdiction  under  its  city 
charter  to  remove  the  superintendent  of 
streets  from  office  for  sufficient  cause  shown, 
as  provided  therein,  prohibition  will  not  lie 
to  restrain  their  action,  regardless  of  the 
question  whether  the  power  conferred  by 
the  charter  upon  them  to  perpetually  dis- 
qualify him  from  holding  office  under  the 
municipality  is  or  is  not  invalid;  and  such 
question  is  left  undetermined  until  properly 
raised,  upon  the  rendition  of  a  judgment  of 
disqualification  by  the  board  of  trustees. 
(Croly  v.  Sacramento,  119  Cal.  229.) 

To  prevent  trustees  trying  and  removing 
officers,  sufficiency  of  charges  in  form  not 
considered.    See  Sacramento. 

Trustees  not  prohibited  from  trying  and 
removing  officer,  when.    See  Sacramento. 

PROMISES. 
Implied.    See  Assumpsit. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROMOTERS. 

Corporations,  promoters  of.  See  Corpora- 
tions, IV. 

Adverse  possession  by.  See  Adverse  Pos- 
session, 22,  23. 

One  is  promoter  and  not  agent,  when.  See 
Agency,  1. 

PROOFS. 
See  Evidence. 

On  sale  of  public  lands.  See  Public 
Lands,  IV. 

PROPERTY. 

Personal,  damages  for  detention  of.  See 
Damages,  VI. 

Property  rights  of  husband  and  wife.  See 
Husband  and -Wife,  II. 

Jurisdiction  over  property  out  of  state.  See 
Jurisdiction,  III. 

Injuries  to.    See  Criminal  Law,  XI,  20. 

Taxation.    See  Taxation. 

PROPORTIONAL  ASSESSMENT. 
See  Streets,  XI,  4. 

PROPOSALS. 
On  street  contract.    See  Streets,  X,  2. 

PRO  RATA  COMPENSATION. 
Of  officers.    See  Offices  and  Officers,  13. 
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PROSECUTIONS— PUBLIC  POLICY. 


PROSECUTIONS. 

Malicious.    See  Malicious  Prosecutions- 
Want  of   prosecution,  dismissal    for.    See 
Dismissal,  I. 

Must  be  in  name  of  people.  See  Crimi- 
nal Law,  VI. 

PROSTITUTION. 

Letting  house  for.    See  Criminal  Law,  XI, 

27. 
Permitting  wife  to  enter  bouse  of.    See 

Criminal  Law,  XI,  10. 

PROTECTION. 
Of  witnesses.    See  Witnesses,  II,  3. 

PROTECTION  DISTRICTS. 
See  Watercourses,  V. 

PROTEST. 

Improvement,  protest  against  See  Streets, 
IX,  4. 

Payment  of  street  assessment  under. 
See  Streets,  XI,  9. 

Recovery  of  taxes  paid  under  protest.  See 
Taxation,  33  et  seq. 

PROXIMATE   CAUSE. 
See  Negligence,  I. 

Special  consequential  damages,  what  not 
result  of  failure  to  make  loan.    See  Loans,  2. 

What  Is  not.    See  Railroads,  36. 

Where  amount  written  in  pencil  is  alter- 
ed by  agent.      See  Agency,  55. 

PUBLIC  ADMINISTRATORS. 
See  Executors  and  Administrators,  XIV. 

PUBLICATION. 

Republication  of  statutes.  See  Statutes, 
V. 

Malicious  publications  to  Injure  plaintiff's 
business.    See  Conspiracy. 

Libel.    See  Libel. 

Enjoining.    See  Injunctions,  16. 

Of  ordinance.     See  Ordinances,  I. 

Of  resolution,  order  for,  what  sufficient. 
See  Streets,  40. 

Presumption  of  publication  of  ordinance. 
See  Ordinances,  1. 

Of  notice,  what  sufficient.  See  Municipal 
Corporations,  64. 

Notice,  posting  of,  what  sufficient  See 
Schools,  9. 

Absence  of  publication  on  Sunday.  See 
Streets   44. 

Proof  of,  sufficiency  of.     See  Wills,  29,  30. 

Weekly  publication,  sufficiency  of.  See 
Swamp  and  Overflowed  Lands,  18. 

Order  to  show  cause,  time  of  publication 
of.    See  Guardian  and  Ward,  17. 

Summons,  publication  of.  See  Summons, 
IV. 


Summons,  service  by  in  suit  for  divorce. 
See  Marriage  and  Divorce,  II,  3,  c. 

Judgments  on  publication  of  summons. 
See  Judgments,  X,  1. 

Judgment  where  summons  served  by  pub- 
lication against  nonresident.  See  Juris- 
diction, 7,  8. 

Affidavit  shows  sufficient  publication.  See 
Summons,  12. 

PUBLIC  AUCTIONS. 
See  Auctions. 

PUBLIC  CORPORATIONS. 
See  Municipal  Corporations. 

Sanitary  districts  are.  Set*  Sanitary  Dis- 
tricts. 

University  of  California  is.  See  State  Uni- 
versity. 

Notice  of  election  to  fund  city  indebted- 
ness, what  sufficient    See  Elections.   12. 

Statute  relating  to  funding  indebtedness, 
invalid  repeal  of  prior  act.  See  Constitu- 
tional Law,  5. 

PUBLIC  EXAMINATION. 

Waiver  of  right  to,  what  is.  See  Criminal 
Law,  11. 

PUBLIC  FUNDS. 
See  cross-references  under  Funds. 

PUBLIC  HEALTH. 

Sanitary  districts.     See  Sanitary  Districts. 
Hospital  funds,  control  of.    See  Hospitals. 

PUBLIC  IMPROVEMENT. 

Bonds  for,  compelling  clerk  to  countersign. 
See  Mandamus,  3. 

PUBLIC  MONEYS. 
See  cross-references  under  Funds. 

PUBLIC  OFFICERS. 
See  Offices  and  Officers. 

PUBLIC  POLICY. 

Restraint  of  trade.  See  Restraint  of 
Trade. 

Agreement  to  Influence  decision  of  secre- 
tary of  Interior  favorably.  See  Contracts, 
III,  6. 

Permitting  title  to  remain  in  another  is 
not  against     See  Trusts  and  Trustees,  30. 

It  is  against  public  policy  to  allow  police 
officer  to  receive  reward.    See  Reward,  4. 

Power  of  legislature  to  declare  public- 
ly 1  ley.     See  Rewards,  3. 

Interest  by  officers  in  contract  is  against. 
See  Offices  and  Officers,  14. 

Rule  of  company  when  against  See  Mas- 
ter and  Servant,  30. 


PUBLIC  LANDS,  I,  II. 
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Betting  Is  against.    See  Gaming,  1. 

Contracts  creating  monopolies.  See  Con- 
tracts, III,  4.  < 

Doty  of  court  to  inquire  whether  contract 
is  against    See  Bills  and  Notes,  2. 

Marriage  brokerage  contracts  are  against. 
See  Contracts,  III,  3. 

Agreement  to  issue  stock  in  consideration 
of  property  transferred  Is  not  against.  See 
Corporations,  13. 

PUBLIC  LANDS. 

8ee  Mexican  Lands;  Swamp  and  Overflowed 

Lands. 

I.  Grant  to  State  and  Character  of  Land. 

II.  Sale  and  Reservation  of  Lands;  Appli- 
cation for  Purchase;  Certificate  of 
Purchase  and  Judgment  Annulling. 

III.  Survey,  Location,  and  Boundaries. 

IV.  Pre-emption  and  Proof. 

V.  Sale  by  Applicant  Before  Approval  of 
Application  and  Rights  of  Pur- 
chaser. 

VI.  Actions  and  Contest;  Proceedings  of 
Landoffice. 

VII.  Patents;      Fraud     in;      Patentee     as 
Trustee. 

Grants  to  railroads.    See  Railroads,  IV. 

Mines  and  mining.    See  Mines  and  Mining. 

Relation  of  title  to  lieu  lands.  See  Rail- 
roads,  6. 

Grant,  forfeiture  of,  pleading.  See  For- 
feiture. 

Indemnity  or  lieu  lands,  right  of  railroad 
to.    See  Railroads,  5    et  seq. 

Water  on.    See  Watercourses,  VI,  4,  c. 

I.  Grant  to  State  and  Character  of  Land. 

1.  Where  public  land  of  the  United  States 
was  surveyed  and  sectionized,  and  desig- 
nated upon  the  survey  as  agricultural  land, 
and  was  thereafter  certified  as  such  by  the 
land  department  of  the  United  States,  and 
listed  as  such  to  the  state  for  school  pur- 
poses, under  the  grant  of  1863,  and  was  sub- 
sequently patented  by  the  state  as  agricul- 
tural land,  the  investigation  as  to  the  char- 
acter of  the  land  is  concluded,  as  against  a 
collateral  attack;  and  no  persons  subsequent- 
ly intruding  upon  the  patented  land,  for  the 
purpose  of  mining,  can  assail  the  state  pat- 
ent by  proof  that  the  land  was  mineral  at 
the  time  of  the  grant  to  the  state,  and  was 
reserved  as  such  from  the  grant  (Saunders 
v.  La  Purlsima  Gold  Min.  Co.,  125  Cal.  159.) 

2.  The  decisions  of  the  land  department  of 
the  United  States  as  to  the  nonmineral  char- 
acter of  a  school  section,  and  as  to  the  ab- 
sence of  any  exceptions  or  limitations  con- 
tained in  the  act  of  1853,  and  the  subsequent 
patent  of  the  state  therefor,  are  conclusive 
adjudications  as  to  the  character  and  condi- 
tion of  the  land,  as  against  all  third  parties 
subsequently  entering  upon  the  land.  Her- 
mocllla  v.  Hubbell,  89  Cal.  5,  overruled,  on 
this  point.  (Saunders  v.  La  Purisima  Gold 
Min.  Co..  125  Cal.  159.) 
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3.  The  grant  by  Congress  to  this  state  of 
the  sixteenth  and  thirty-sixth  sections,  by 
the  act  of  1853,  was  a  grant  in  presenti,  and 
if  at  that  time  there  were  no  known  min- 
erals, or  other  exceptions  noted  in  the  grant, 
those  sections  then  became  the  land  of  the 
state.  (Saunders  v.  La  Purisima  Gold  Min. 
Co.,  125  Cal.  159.) 

II.  Sale  and  Reservation  of  Lands;  Applica- 
tion for  Purchase;  Certificate  of  Pur- 
chase and  Judgment  Annulling. 

Application  for  sale  before  reservation 
from  sale,  effect  of.  See  Swamp  and  Over- 
flowed Lands,  4. 

State  lands  sold  where  certificate  of  pur- 
chase issued  are  subject  to  taxation.  See 
Taxation.  45. 

Reservation  of  land  from  sale,  effect  of 
patent.    See  post,  26. 

4.  The  term  "town,"  used  in  fixing  the 
limit  within  which  there  is  an  exclusion  and 
reservation  of  state  lands  from  sale,  in 
the  amending  act  of  April  4,  1870.  is  used 
generically.  and  is  inclusive  of  "city,"  there 
being  nothing  in  the  act  to  show  that  a  nar- 
rower meaning  was  intended.  (Klauber  v. 
Higgins,  117  Cal.  451.) 

5.  An  application  made  in  good  faith  and 
in  proper  form  for  the  purchase  of  six  hun- 
dred and  forty  acres  of  land  uncovered  by 
the  recession  of  an  inland  lake,  which  had 
not  been  previously  surveyed  or  sectionized. 
is  not  vitiated  by  an  excess  of  acreage  in 
the  land  described  in  the  application  by 
metes  and  bounds.  (Sherman  v.  Wrinkle, 
121  Cal.  503.) 

6.  It  was  not  the  intention  of  the  legisla- 
ture to  require  the  applicant  for  a  proper 
quantity  of  unsurveyed  lands  to  state  the 
precise  acreage  Included  in  a  description  by 
metes  and  bounds  in  the  application;  but  the 
requirement  of  such  a  description  negatives 
the  necessity  of  exactitude  in  the  matter  of 
quantity  contained  therein,  and  requires  no 
more  than  an  approximate  estimate  thereof. 
(Sherman  v.  Wrinkle,  121  Cal.  503.) 

7.  Where  the  applicant  is  seeking  In  good 
faith  to  purchase  no  more  land  than  the  law 
allows,  the  law  Intends  that  the  quantity 
which  he  is  entitled  to  purchase  shall  be  as- 
certained by  the  official  survey  to  be  made 
by  the  county  surveyor  under  the  authority 
of  the  surveyor  general.  The  surveyor 
should  exclude  any  excess  from  the  survey, 
which  is  intended  to  constitute  the  basis  for 
approval  of  the  application.  (Sherman  v. 
Wrinkle.  121  Cal.  503.) 

8.  The  law  does  not  contemplate  nor  re- 
quire a  preliminary  unofficial  survey  to  be 
made  by  the  applicant.  (Sherman  v.  Wrin- 
kle, 121  Cal.  503.) 

9.  A  mistaken  estimate  of  quantity  in  an 
application  by  metes  and  bounds  for  six 
hundred  and  forty  acres  of  unsurveyed 
lands,  does  not  fall  within  the  rule  respect- 
ing false  statements  in  applications  for  state 
lands;  and  a  finding  of  falsity  in  such  appli- 
cation, in  the  matter  of  acreage,  is  of  an 
erroneous  conclusion  of  law  which  is  incon- 
sistent   with    findings  of   fact   establishing 
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good  faith  on  the  part  of    the    applicant. 
(Sherman  v.  Wrinkle,  121  Cal.  503.) 

10.  A  void  judgment  annulling  a  certifi- 
cate of  purchase  cannot  impart  any  con- 
structive notice  of  the  rights  of  heirs  of  the 
original  holder  of  the  certificate*  who  had 
died  before  the  commencement  of  the  state's 
suit  to  annul  the  certificate.  (Marshall  v. 
Farmers'  Bank  of  Fresno,  115  Cal.  330.) 

Sale  by  applicant  before  approval  of  appli- 
cation.   See  post,  V. 

Final  receipt  is  a  certificate  of  purchase. 
See  post,  16. 

Redemption  of  certificate  of  purchase,  pre- 
sumption from  patent     See  post,  27. 

III.  Survey,  Location,  and  Boundaries. 

Conflicting  boundaries,  which  prevail. 
See  Boundaries,  11. 

Preliminary  unofficial  survey  need  not  be 
made  by  applicant    See  ante,  8. 

Application  for  sale  of  unsurveyed  land,  ex- 
cess of  acreage,  effect  of.    See  ante,  5  et  seq. 

11.  A  mistake  of  the  surveyor  in  the  offi- 
cial survey  of  the  land,  in  including,  by  mis- 
taken calculation,  a  small  excess  of  land 
within  the  lines  of  his  survey,  cannot  affect 
or  defeat  the  right  of  the  applicant  to  pur- 
chase to  the  limit  authorized  under  the  stat- 
ute. The  applicant  may  relinquish  and 
abandon  any  claim  to  such  excess,  and,  in 
so  doing,  does  all  that  he  is  called  upon  to 
do  in  the  premises.  (Sherman  v.  Wrinkle. 
121  Cal.  503.) 

12.  The  title  to  a  lot  in  a  section  granted 
by  patent  from  the  government  the  location 
of  which  depends  upon  the  location  of  an 
unsurveyed  part  of  the  western  boundary  of 
the  section,  is  not  affected  by  the  incom- 
pleteness of  the  actual  survey  where  the 
location  of  such  line  can  be  accurately  deter- 
mined.    (Holler  v.  Emerson,  112  Cal.  573.) 

13.  In  an  action  to  quiet  title,  where  the 
controversy  was  as  to  the  location  of  a  half- 
section  line  which  bounded  plaintiff's  land 
upon  the  north  and  defendant's  land  upon 
the  south,  and  It  appeared  that  there  was  an 
excess  of  eighty  and  fifty  hundredths  feet  in 
the  length  of  the  section  from  north  to 
south,  and  both  parties  claimed  a  measure- 
ment from  the  south  line  of  the  section,  the 
defendant  claiming  that  the  disputed  bound- 
ary should  be  located  only  two  and  sixty- 
four  hundredths,  or  half  of  a  true  section, 
north  of  such  south  line,  while  plaintiff's 
proof  tended  to  show  that  the  survey  of  the 
Bection  had  located  the  half -section  line 
thirty-five  and  eighty-three  hundredths  feet 
farther  to  the  north,  and  there  was  no  proof 
tending  to  show  that  any  other  survey  had 
been  made  which  located  the  half -section 
line.  Held,  that  if  the  subdivision  line  in 
dispute  had  been  run  and  marked  upon  the 
ground,  it  must  be  adhered  to,  and  that,  in 
the  absence  of  any  survey  fixing  the  line, 
the  law  would  fix  it  at  the  actual  center  ot 
the  section,  forty-two  and  twenty-five  hun- 
dredths feet  north  of  the  line  claimed  by 
defendant,  and  that  it  was  error  to  grant  a 
nonsuit  of  the  plaintiff  upon  defendant's  mo- 
tion.   (Vaughan  v.  Knowlton,  112  Cal.  151.) 


14.  Where  the  location  of  the  boundary 
line  between  two  lots  situated  in  a  section 
containing  an  excess  of  acres  depends  upon 
the  location  of  the  northwest  corner  of  the 
section  which  was  never  actually  located 
by  the  government  survey,  the  western 
boundary  line  of  the  section  not  having  been 
completed  by  the  surveyor,  such  corner  will 
be  deemed  to  be  located  as  designated  on 
the  official  plat  at  the  intersection  of  the 
township  line  which  forms  the  northeast 
boundary  of  the  section,  with  a  western  line 
extending  due  north  to  the  township  line 
from  an  established  corner  on  the  western 
boundary  of  the  southwest  quarter,  so  as  to 
make  the  entire  boundary  of  the  section 
rectangular,  and  the  location  of  the  north- 
western corner  thus  determined  will  control 
its  location  determined  by  distance  given 
upon  the  map  along  the  township  line  from 
the  northeast  corner  of  the  section,  where 

such  location  would  make  the  western 
boundary  of  the  section  an  irregular  line, 
and  cause  the  adjoining  section  to  present 
an  unsightly  and  irregular  appearance. 
(Holler  v.  Emerson,  112  Cal.  573.) 

Patent  gives  no  new  right  so  far  as  bound- 
aries are  concerned.    See  post,  16. 

Sale  under  execution  against  pre-emptor 
does  not  pass  after-acquired  title.  See 
Executions,  10. 

IV.  Pre-emption  and  Proof. 

Pre-emption,  effect  on  of  grant  of  lands 
to  railroad.    See  Railroads,  4  et  seq. 

Contest  between  homestead  and  pre-emp- 
tion claimant  effect  of  judgment.  See  post 
21. 

Occupant  may  attack  patent.    See  post,  32. 

Patent  is  evidence  that  pre-emptor  per- 
formed everything  necessary.    See  post,  25. 

Homestead  claimant  cannot  enforce  a 
trust  against  a  pre-emption  claimant  See 
post,  25. 

15.  The  fact  that  the  notice  of  final 
proof  by  the  pre-emption  claimant  was  de- 
fective in  some  particulars  is  not  material, 
where  it  is  not  shown  that  the  defect  was 
material  to  the  controversy,  or  that  actual 
notice  of  intention  to  make  such  proof  was 
not  given,  or  that  the  decision  of  the  land 
department  was  made  in  ignorance  of  the 
facts,  or  through  any  mistake  of  fact  or  law. 
(Merriam  v.  Bachionl,  112  Cal.  191.) 

16.  One  holding  a  quarter  section  of  sur- 
veyed government  land,  under  a  final  pre- 
emption receipt  entitling  him  to  a  patent 
therefor,  acquires  no  new  or  greater  right 
by  his  patent  describing  the  same  land 
described  in  the  receipt,  so  far  as  the  bound- 
aries of  his  land  are  concerned.  His  final 
receipt  is  prima  facie  evidence  of  ownership, 
and  is  a  "certificate  of  purchase,"  within 
the  meaning  of  section  1925  of  the  Code  of 
Civil  Procedure.  (Graves  v.  Hebbron,  125 
Cal.  400.) 

V.  Sale   by  Applicant   Before   Approval  of 
Application  and  Rights  of  Purchaser. 

17.  Where  an  applicant  for  the  purchase 
of  state  land  made  a  deed  of  the  land  prior 
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to  the  approval  of  bis  application,  If  the  In- 
validity of  such  deed  makes  a  subsequent 
holder  of  the  certificate  of  purchase,  who 
obtains  a  patent  upon  surrender  thereof,  a 
trustee  of  the  legal  title  for  the  benefit  of 
the  heirs  of  the  applicant,  such  trust  is  by 
Implication  of  law  only,  and  no  trust  so 
arising  can  prejudice  the  rights  of  an  en* 
cumbrancer  or  purchaser  of  the  legal  title 
without  notice  of  the  trust  (Marshall  v. 
Farmers'  Bank  of  Fresno,  115  Cal.  330.) 

VI.  Actions    and    Contest;    Proceedings    of 

Landoffice. 

Agreement  to  influence  action  of  secre- 
tary of  interior  favorable  to  patent.  See 
Contracts,  III,  6. 

Determination  of  secretary  of  interior, 
when  is  judicial  act.    See  Railroads,  7. 

Contest  of  right  to  patent,  contradictory 
findings  in.    See  Findings,  22. 

18.  In  an  action  of  ejectment,  where  the 
plaintiff's  right  of  recovery  was  based  upon 
a  homestead  entry  and  receiver's  receipt,  a 
supplemental  answer  and  cross-complaint 
by  the  defendants,  Betting  forth  the  issu- 
ance of  a  patent  to  the  plaintiff  pending  the 
action,  and  seeking  to  enforce  a  trust  there- 
in as  against  the  plaintiff,  upon  the  alleged 
ground  that  the  defendants  are  the  succes- 
sors in  Interest  of  a  bona  fide  purchaser  from 
a  Mexican  grantee,  whose  grant  was  subse- 
quently rejected,  and  setting  forth  all  the 
facts  required  for  the  protection  of  such 
purchaser  under  section  7  of  the  act  of  Con- 
gress of  July  23,  1806,  to  quiet  land  titles, 
and  alleging  that,  at  the  hearing  before  the 
land  department,  all  of  these  facts  were  es- 
tablished by  competent  evidence,  without 
conflict,  and  that  the  decision  of  the  land 
department  that  the  patent  should  issue  to 
the  plaintiff  was  based  wholly  upon  an 
erroneous  construction  of  the  law  that  de- 
fendants were  not  entitled  thereto,  states 
a  sufficient  ground  for  the  enforcement  of 
a  trust  against  the  plaintiff,  and  a  demurrer 
admitting  the  facts  thus  alleged  is  improp- 
erly sustained.  (Wormouth  v.  Gardner,  112 
Cal.  506.) 

19.  Whether  the  predecessor  of  the  de- 
fendant did,  in  fact,  purchase  the  land  for  a 
valuable  consideration  in  good  faith,  or 
whether  he  believed  that  the  land  purchased 
was  Included  within  the  original  limits  of 
the  Mexican  grant,  or  whether  after  his 
purchase,  he  used  and  improved  the  land, 
and  continued  in  the  actual  possession  of 
the  same,  according  to  the  lines  of  his  pur- 
chase, are  questions  of  fact  for  the  land  de- 
partment to  determine,  and  its  decision  upon 
those  questions  of  fact,  if  contested,  is  con- 
clusive upon  the  courts,  though  if  it  has 
made  an  erroneous  conclusion  of  law  upon 
undisputed  facts,  its  action  is  open  to  re- 
view.   (Wormouth  v.  Gardner,  112  Cal.  506.) 

20.  Upon  the  issuance  of  a  patent  by  the 
United  States,  the  decision  of  the  land  de- 
partment upon  all  the  facts  necessary  to  the 
issuance  of  the  patent,  is,  in  the  absence  of 
fraud,  mistake,  or  imposition,  conclusive, 
and  any  errors  of  judgment,  in  reference  to 


the  weight  of  evidence  or  the  credibility  of 
the  witnesses,  as  well  as  the  inferences  or 
conclusions  which  the  officers  may  draw 
from  the  testimony  before  them  on  con- 
tested questions  of  fact,  are  conclusive  upon 
the  courts;  but.  if,  in  making  their  decisions, 
they  have  erred  in  the  construction  of  the 
law  applicable  to  the  facts,  or  by  any  mis- 
take of  law  have  given  to  one  the  land 
which,  upon  undisputed  facts,  should  have 
been  given  to  the  contestant,  a  court  of 
equity  will  grant  relief  against  such  mistake 
by  disregarding  the  erroneous  ruling  of  law, 
and  will  decree  that  the  person  who  has  re- 
ceived the  patent  holds  it  in  trust.  (Wor- 
mouth v.  Gardner,  112  Cal.  506.) 

21.  A  judgment  obtained  by  the  home- 
stead claimant  in  an  action  of  ejectment 
against  the  pre-emption  claimant,  upon  the 
ground  of  the  alleged  alienage  of  the  pre- 
emption claimant,  pending  a  contest  in  the 
land  department  between  the  two  claimants, 
cannot  transfer  the  title  to  the  land,  or 
bind  the  land  department  by  estoppel,  so 
as  to  preclude  Its  authority  to  determine 
that  the  pre-emption  claimant  was  a  quali- 
fied pre-emptor,  or  authorize  the  home- 
stead claimant  to  control  the  patent  subse- 
quently issued  to  the  pre-emption  claimant. 
(Merriam  v.  Bachloni,  112  Cal.  191.) 

22.  The  land  department  has  exclusive 
jurisdiction  to  determine  all  facts,  and  all 
inferences  of  fact,  arising  upon  a  contest 
between  claimants  of  the  public  lands;  and 
it  is  only  where  it  is  manifest  that  the  land 
department,  decided  the  case  upon  an  erro- 
neous proposition  of  law,  that  its  decision  is 
reviewable  by  the  courts.  (Wormouth  v. 
Gardner,  125  Cal.  316.) 

23.  Upon  a  contest  in  the  land  depart- 
ment of  the  United  States  between  a  home- 
stead claimant  and  a  claimant  under  the  act 
of  July  23,  1866,  to  quiet  land  titles  in  Cali- 
fornia, claiming  by  virtue  of  a  deed  from 
the  heirs  of  a  Mexican  grantee  of  lands  ex- 
cluded from  the  grant  by  the  survey  and 
patent,  where  there  is  nothing  in  the  pro- 
ceedings of  the  land  department  to  show 
that  its  decision  was  founded  upon  an  erro- 
neous view  of  the  law,  its  findings  of  fact  in 
favor  of  the  homestead  claimant,  to  whom 
the  patent  was  issued,  and  against  the 
other  claimants,  that  the  land  in  controversy 
was  never  included  within  the  boundaries  of 
the  Mexican  grant,  and  was  never  so  re- 
garded, and  that  the  grantee  of  the  heirs, 
at  the  time  of  the  deed  to  him,  knew,  or  had 
reason  to  believe,  that  it  was  not  so  In- 
cluded and  that  he  was  not  a  bona  fide  pur- 
chaser thereof,  within  the  meaning  of  that 
act,  are  conclusive,  and  cannot  be  reviewed 
by  the  court.  (Wormouth  v.  Gardner,  125 
Cal.  316.) 

Decisions  as  to  character  of  land,  conclu- 
siveness of.    See  ante,  1. 

VII.  Patents,  Fraud    in;    Patentee  as  Trus- 
tee. 

Patents  for  public  lands.  See  Mexican 
Lands,  I,  3. 

Patent,  presumed  regularly  issued.  See 
Taxation,  45. 
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Patent,  relation  of.  See  Mexican  Lands, 
12  et  seq. 

Conclusiveness  of  patent  and  collateral  at- 
tack upon.    See  Mexican  Lands,  9,  10. 

Patent  1s  finally  determinative  of  bounda- 
ries.   See  Mexican  Lands,  15. 

Void  patent  to  tide  land,  harbor  commis- 
sioners may  assail.  See  Harbor  Commis- 
sioners, 8. 

Conclusiveness  of  decision  of  land  depart- 
ment on  issuance  of  patent.    See  ante,  20. 

Possessor  may  contest  right  of  one  claim-' 
ing  under  void  patent    See  Possession. 

Cancellation  of  patent  to  railroad,  rights 
of  claimant  under.    See  Watercourses,  68. 

Title  under  patent  is  not  affected  by  fail- 
ure to  complete  survey.    See  ante,  12. 

Patent  gives  no  new  or  greater  rights  as 
regards  boundaries.    See  ante,  16. 

24.  A  patent  from  the  state  running  to  the 
grantee  absolutely  is  the  highest  evidence 
of  transfer  of  the  state's  title,  and  is  also 
evidence  that  all  the  steps  prescribed  for  its 
issuance  have  been  properly  taken,  and  that 
the  certificate  of  purchase  was  surrendered 
by  the  person  entitled  to  the  patent.  (Mar- 
shall v.  Farmers'  Bank  of  Fresno,  115  Cal. 
330.) 

25.  Where  it  appears  that  a  pre-emption 
claim  upon  which  a  patent  was  issued  by 
the  government  of  the  United  States  had  its 
inception  prior  to  the  homestead  entry  of 
another  claimant,  the  patent  Is  evidence 
that  the  pre-emption  claimant  performed 
everything  necessary  to  perfect  the  pre- 
emption claim;  and  the  homestead  claimant 
cannot  enforce  a  trust  in  the  patent  as 
against  the  pre-emption  claimant.  (Mer- 
riam  v.  Bachioni,  112  Cal.  191.) 

26.  Where  a  large  body  of  public  lands  is 
subjected  to  sale  or  disposition  under  a  law 
which  has  merely  a  general  reservation  of 
such  lands,  as  may  be  found  to  be  of  a  cer- 
tain character,  the  land  department  has  Ju- 
risdiction to  determine  the  character  of  any 
part  of  the  land,  and  a  patent  therefor  is 
conclusive  evidence  that  such  jurisdiction 
has  been  exercised;  but  where  there  is  a 
special  and  unconditional  reservation  of  cer- 
tain lands  from  sale,  and  there  is  no  law 
authorizing  an  investigation  of  their  charac- 
ter, or  permitting  their  sale  under  any  con- 
ditions, a  patent  therefor  Is  without  author- 
ity of  law  and  void,  and  is  assailable  collat- 
erally from  any  quarter.  (Klauber  v.  Hig- 
gins,  117  Cal.  461.) 

27.  The  patent  is  presumptive  evidence 
that  a  redemption  of  the  certificate  of  pur- 
chase made  by  the  holder  of  it  who  obtained 
the  patent  was  made  in  his  own  right,  and 
such  redemption  cannot  operate  as  notice  of 
a  trust  implied  against  him.  (Marshall  v. 
Farmers'  Bank  of  Fresno,  115  Cal.  330.) 

28.  The  knowledge  by  the  purchaser  from 
the  patentee  of  the  nature  of  the  land,  and 
that  it  was  public  and  salable  in  the  manner 
provided  by  law,  and  that  patent  could  only 
be  iRsued  upon  a  certificate  of  purchase, 
cannot  charge  such  purchaser  with  any  no- 
tice that  the  patentee  was  not  entitled  to 
the  certificate  of  purchase,  or  that  the  patent 


issued  fraudulently.    (Marshall  v.  Farmers* 
Bank  of  Fresno,  115  Cal.  330.) 

29.  A  purchaser  from  the  patentee  is  not 
required  to  look  behind  the  patent  to  Inquire 
into  the  right  of  the  patentee  to  hold  the 
certificate  of  purchase,  or  to  see  whether 
the  register  had  not  erred  or  been  duped 
when  he  made  the  determination  that  the 
patentee  was  the  legal  holder  of  the  cer- 
tificate of  purchase.  (Marshall  v.  Farmers* 
Bank  of  Fresno,  115  Cal.  330.) 

30.  Where  the  decedent  had  fully  paid  for 
the  land  In  controversy,  and  obtained  a  cer- 
tificate of  purchase  therefor,  and  the  pur- 
chaser at  a  void  probate  sale  obtained  a 
patent  under  such  certificate,  an  heir  of  the 
decedent  enforcing  a  trust  against  the  holder 
of  the  patent,  to  one-half  of  the  land,  is  not 
required  to  pay  one-half  of  the  purchase 
money  to  the  defendant.  (Wills  v.  Pauly, 
116  Cal.  575.) 

31.  It  is  a  rule  without  exception-  that 
when  the  government  has  grounds  for  the 
cancellation  of  a  patent  theretofore  issued 
by  It,  based  upon  imposition  and  fraud,  an 
individual  who  is  properly  connected  with 
the  paramount  source  of  title  may  bring  an 
action  to  enforce  a  trust  against  the  pat- 
entee and  compel  a  conveyance  from  him. 
(Mery  v.  Brodt,  121  OaL  332.) 

32.  A  stranger  or  occupant  without  right 
cannot  assail  a  patent  for  fraud  practiced 
against  the  government;  but  an  occupant 
with  a  right  to  purchase  and  obtain  a  patent 
from  the  government  may  attack  a  patent 
issued  in  fraud  of  his  rights,  and  upon  equi- 
table terms  may  demand  a  conveyance  from 
the  patentee.    (Mery  v.  Brodt,  121  Cal.  332.) 

Patent  for  agricultural  land  cannot  be  at- 
tacked on  ground  that  land  is  mineral.  See 
ante,  1. 

33.  A  bill  in  equity  will  lie  in  favor  of  the 
locators  of  a  mining  claim  who  had  been  for 
many  years  in  its  exclusive  possession,  had 
expended  large  sums  of  money  in  developing 
it.  and  had  complied  with  all  the  demands 
of  law  to  support  a  valid  location  of  the 
claim,  to  enforce  a  trust  against  the  holder 
of  a  patent  obtained  under  the  timber  act, 
without  actual  notice  to  the  mining  claim- 
ants, and  by  false  and  fraudulent  testimony 
that  the  land  was  not  occupied,  contained 
no  improvements  theredn,  and  no  Indications 
of  deposits  of  mineral  therein,  and  was 
chiefly  valuable  for  the  timber  growing 
i  hereon,  whereby  the  officers  of  the  gov- 
ernment were  deceived  and  misled,  and  in- 
duced by  belief  of  such  false  testimony  to 
issue  the  patent.  (Mery  v.  Brodt,  121  Cal. 
332.) 

34.  A  mining  claim,  properly  located  and 
held  in  accordance  with  the  laws  of  the 
federal  government,  is  the  property  of  the 
locators  and  transmissible  as  real  estate, 
needing  only  a  patent  to  render  the  title 
perfect;  and  until  the  patent  is  issued  the 
government  holds  the  title  in  trust  for  the 
locators,  or  their  heirs  or  vendees;  and  they 
occupy  such  a  status  as  to  entitle  them  to 
control  the  legal  title  and  obtain  a  patent 
from  the  government,  upon  compliance  with 
required  conditions,  and  to  enable  them  to 
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enforce  a  trust  against  a  fraudulent  paten- 
tee and  compel  him  to  make  conveyance  of 
the  title.    (Mery  v.  Brodt,  121  Cal.  332.) 

35.  A  timber  patent  obtained  upon  false 
testimony  carries  the  legal  title  to  the 
patentee,  though  the  timber  act  declares 
that  he  "shall  forfeit  the  money  which  he 
may  have  paid  for  the  lands,  and  all  right 
and  title  to  the  same;  and  any  grant  or  con- 
veyance which  he  may  have  made,  except  in 
the  hands  of  bona  fide  purchasers,  shall  be 
null  and  void."  If  he  has  no  title,  there 
would  be  none  to  forfeit:  and  his  grant  to  a 
bona  fide  purchaser  could  not  vest  title,  un- 
less it  rested  in  the  patentee.  (Mery  v. 
Brodt,  121  Oal.  332.) 

36.  The  rule  that,  when  the  government 
attacks  a  fraudulent  patent,  the  fraudulent 
patentee  is  not  entitled  to  a  return  of  his 
money  as  a  condition  precedent  to  the  can- 
cellation of  the  patent,  applies  to  the  en- 
forcement of  a  trust  by  the  owners  of  a 
valid  mining  claim  against  a  fraudulent 
patentee  who  has  forfeited  his  money  to  the 
government  under  the  timber  act,  and  the 
plaintiffs  should  not  be  required  to  make 
such  money  good.  The  labor  and  expense 
of  prosecuting  the  action,  necessarily  en- 
tailed by  the  fraudulent  acts  of  the  defend- 
ant, counterbalance  any  alleged  claim  of 
equity  In  his  favor.  (Mery  v.  Brodt,  121 
Oal.  332.) 

Pleading  sufficiently  shows  patentee  to  be 
a  trustee,  when.    See  ante,  18. 

Purchaser  from  applicant  before  approval 
obtaining  patent,  whether  trustee.  See  ante, 
V. 

PUBLIC  PROPERTY. 

Effect  of  statute  of  limitations  on.  See 
Statute  of  Limitations,  IV. 

*    PUBLIC  SQUARES. 
Reservation  of.    See  San  Francisco,  27,  28. 

PUBLIC  USE. 

See  Eminent  Domain,  I,  1. 

Appropriation  of  water  to  public  use.  See 
Irrigation  Companies,  1. 

PUBLIC  WORKS. 

The  office  of  commissioner  of  public 
works  was  abolished  In  March,  1899,  by 
the  terms  of  the  amendment  of  1897  to  the 
act  of  1893,  creating  the  office.  (Leake  v. 
Colgan,  125  Cal.  413.) 

PUEBLO  LANDS. 
See  Mexican  Lands,  II. 

PUNISHMENT. 

See  Criminal  Law,  IX,  10. 

Instruction  as  to.  See  Criminal  Law,  XI, 
16,  e.  E. 

PUNITIVE  DAMAGES. 
See  Damages,  VII. 


QUALIFICATIONS. 

Disqualification      of    Judges.    See  Venue, 

II,  1.  a. 

Employing  additional  counsel  so  as  to  dis- 
qualify judge.    See  Attorney  and  Client,  20. 

Electors,  qualifications  of.  See  Elections, 
IV. 

Executors  or  administrators,  qualifications 
of.    See  Executors  and  Administrators,  IV. 

Jurors,  qualifications  of.  See  Jury  and 
Jurors,  IV. 

President  of  bank  acting  as  chairman  of 
asylum  dealing  with  bank.  See  Banks  and 
Banking,  5. 

QUANTUM  MERUIT.    . 

Action  for  services,  evidence  of  value  of 
similar  services.    See  Architects. 

Assumpsit  for  work  and  labor  where  party 
to  contract  fails  to  pay  installments.  See 
Contracts,  30  et  seq. 

Action  by  architect  for  reasonable  value 
of  services,  when  barred.  See  Statute  of 
Limitations,  9. 

Attorney  rendering  services  to  city  may 
recover  on.  when.  See  Municipal  Corpora- 
tions. 21. 

Attorney  suing  on  special  contract  cannot 
recover  on.    See  Variance,  4. 

Evidence  of  customary  rate  of  compensa- 
tion for  like  services  admissible.  See  Mas- 
ter and  Servant,  51. 

Cropper  cannot  sue  on.    See  Croppers,  1. 

Officer,  right  to  recover  on.  See  Offices 
and  Officers,  17. 

Interest  in  action  on.    See  Interest,  4. 

QUANTUM  VALHBAT. 
Recovery  on.    See  Sales,  38. 

QUARRELS. 

Evidence  of.  See  Criminal  Law,  XI,  16,  d, 
E, 

Evidence  of,  when  Immaterial  and  irrele- 
vant   See  Wills.  21. 

QUESTIONS  OF  LAW  AND  FACT. 

Province  of  jury.  See  Jury  and  Jurors, 
VII. 

Agency  is  question  of  fact.    See  Agency.  3. 

Accomplice,  whether  one  is,  is  a  question 
of  fact.    See  Criminal  Law,  120,  121. 

Alteration  of  instrument.  See  Alteration 
of  Instruments,  4. 

Authority  of  justice  to  administer  oath  is 
question  of  fact.    See  Criminal  Law,  583. 

Bequest,  whether  of  more  than  one-third 
of  estate  is  question  of  fact.  See  Charitable 
Uses,  4. 

Broker,  whether  a  middleman  or  an  agent, 
is  question  of  fact.    See  Agency,  37. 

Character,  question  as  to  previous  chaste 
character  is  for  jury.  See  Criminal  Law, 
284. 

Character  of  corroborating  witness  is 
question  for  jury.    See  Criminal  Law,  120. 

Condonation  is  question  of  fact.  See  Mar- 
riage and  Divorce,  25. 
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Conspiracy,  whether  crime  committed  in 
pursuance  of  is  question  for  jury.  See 
Criminal  Law,  258. 

Contract,  whether  altered,  is  question  of 
law,  and  it  is  erroneous  to  submit  it  to  a 
jury.    See  Contracts,  36. 

Credibility  of  witnesses  is  question  for 
jury.    See  Appeals,  333;  Criminal  Law,  622. 

Deadly  weapon,  question  whether  weapon 
is,  is  a  mixed  question  of  law  and  fact, 
when.    See  Criminal  Law,  223. 

Dedication  is  question  of  fact.  See  Dedi- 
cation, 11. 

Delivery  is  question  of  fact.  See  Deeds, 
12. 

Delivery  and  change  of  possession,  what 
constitutes  is  question  of  fact  See  Fraud- 
ulent Conveyances,  13. 

Delivery,  whether  could  be  made  in- 
stantly is  question  of  fact.  See  Fraudulent 
Conveyances,  14. 

Discovery  and  knowledge  are  questions  of 
law.    See  Statute  of  Limitations,  42. 

Due  exercise  of  judgment  is  question  of 
fact.    See  Master  and  Servant,  6. 

Duty  of  parent  in  care  of  children,  what 
proper,  is  question  of  fact  for  jury.  See 
Infancy,  5. 

Evidence,  determination  that  evidence  is 
insufficient  to  justify  decision  is  decision 
upon  question  of  law.    See  Appeals,  309. 

Explanation,  sufficiency  and  reasonable- 
ness of  possession  of  stolen  property  is 
question  for  jury.    See  Criminal  Law,  540. 

Extreme  cruelty,  whether  a  question  of 
law  or  fact.    See  Marriage  and  Divorce,  2. 

Fact,  what  are  questions  of.  See  Negli- 
gence, 13. 

Fellow-servant,  whether  one  is,  is  ques- 
tion of  law.     See  Master  and  Servant,  43. 

Finding  that  foreclosure  suit  barred  is 
finding  of  fact.  See  Statute  of  Limitations, 
62. 

Flight  of  defendant,  cause  of,  is  question 
for  jury.    See  Criminal  Law,  94,  95. 

Fraud  is  question  of  fact.  See  Quieting 
Title,  2. 

Good  faith  is  question  for  jury.  See 
Criminal  Law,  801;  Marriage  and  Divorce, 
85. 

Ineffectiveness  of  statute  is  not  within 
province  of  Jury.    See  Los  Angeles,  2. 

Insanity,  whether  attempt  to  commit  sui- 
cide justifies  inference  of,  is  question  of 
fact  for  jury.    See  Insanity,  2. 

Intent  is  a  question  of  fact.  See  Criminal 
Law,  209,  225;  Fraudulent  Conveyances,  III, 
3;  Gifts,  14. 

Intent  to  murder,  question  is  for  jury, 
when.    See  Criminal  Law,  236. 

Intent,  fraudulent,  is  questipn  of  fact. 
See  Assault  and  Battery,  3. 

Intent  to  make  fraudulent  preference, 
question  of,  is  one  of  fact.  See  Bankruptcy 
and  Insolvency,  29. 

Laches  is  question  of  fact  See  Default, 
24. 

Larceny  or  robbery,  jury  is  to  determine 
whether  offense  is.    See  Criminal  Law,  643. 

Law  of  another  state  may  be  proved  as  a 
fact    See  Foreign  Law,  1. 

Libel,  who  to  determine.    See  Libel,  I. 


Materials,  whether  affixed  to  buildings,  is 
question  of  fact    See  Mechanics'  Liens,  48. 

Medical  opinions  and  medical  science,  mat- 
ters of,  are  questions  of  fact  not  of  law.  See 
Insanity,  13. 

Mental  capacity  sufficient  to  give  con- 
sent is  question  for  jury.  See  Criminal 
Law,  596. 

Mental  suffering,  whether  conduct  causes, 
is  question  of  fact.  See  Marriage  and  Di- 
vorce, 11. 

Negligence,  who  to  determine  question  of. 
See  Negligence,  III.  2;  Railroads,  VIII,  4,  a. 

Negligence,  whether  defendant  could  have 
avoided  injury  despite  contributory  negli- 
gence is  question  for  jury.  See  Negligence, 
42.. 

Negligence,  whether  failure  of  defendant 
to  verify  publication  Is,  Is  question  for  jury. 
See  Libel,  6. 

Negligence,  whether  a  question  of  law  or 
fact.    See  Negligence,  III,  2. 

Negligence,  contributory,  when  a  question 
of  fact.    See  Negligence,  40. 

Number  of  leases  entered  into  is  question 
of  fact.    See  Landlord  and  Tenant,  32. 

Ownership,  finding  of  is  conclusion  of  law. 
See  Appeals,  417. 

Ownership  is  a  question  of  fact.  See 
Swamp  and  Overflowed  Lands,  17. 

Probable  cause  is  question  of  law.  See 
Malicious  Prosecution,  6. 

Purpose  of  instrument  is  a  question  of 
fact    See  Mortgages,  3. 

Question  whether  request  to  change  at- 
torney was  made,  is  one  of  fact  See  At- 
torney and  Client  14. 

Railroad,  whether  impairs  use  of  street 
is  question  of  fact.    See  Railroads,  1. 

Release  and  transfer,  effect  of,  is  question 
of  law.    See  Evidence,  67. 

Reasonable  care  is  question  for  jury. 
See  Master  and  Servant,  42.  * 

Reasonable  compensation  is  question  of 
fact.    See  Water  Companies,  20,  24. 

Residence,  bona  fide,  1b  mixed  question  of 
law  and  fact  to  be  determined  by  court  See 
Domicile. 

Retraction,  sufficiency  of,  is  question  of 
fact  for  jury.    See  Libel,  29. 

Sale,  court  should  instruct  whether  facts 
constitute.    See  Replevin,  17. 

Sale,  what  property  Included  in,  is  ques- 
tion of  fact.    See  Sales,  2. 

Subterranean  stream,  whether  within 
doctrine  of  riparian  rights,  is  question  of 
law.     See  Watercourses,  12. 

Suffering,  whether  feigned  or  genuine,  is 
to  be  determined  by  jury.  See  Negligence, 
32. 

Trivial  imperfection,  what  constitutes,  is 
question  of  fact.    See  Mechanics'  Liens,  44. 

Value  of  letter  as  evidence  is  to  be  deter- 
mined by  jury.    See  Evidence,  112. 

Water  rates,  whether  reasonable  and  just 
is  mixed  question  of  law  and  fact  See 
Water  Companies,  20,  24. 

QUIET  ENJOYMENT. 

Interference  with  covenant  of  by  lessor. 
See  Landlord  and  Tenant,  23. 
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QUIETING  TITLE. 

Certiorari  cannot  be  used  as  substitute  for 
action  to  remove  cloud.    See  Certiorari,  7. 

Action,  whether  an  action  quieting  title  or 
enforcing  a  lien,  how  determined.  See 
Venue,  6. 

Action  to  correct  title  and  quiet  title.  See 
Statute  of  Limitations,  IV,  7. 

Attorney  general  may  sue  to  quiet  title  to 
Oakland  waterfront.    See  Attorney  General, 

1. 

Mortgagee  in  possession,  quieting  title 
against    See  Mortgages,  VIII. 

Jurisdiction  of  suit  to  quiet  title  to  mining 
claim.    See  Mines  and  Mining,  10. 

Who  may  be  joined  in  action  to  quiet  title 
to  water  right    See  Watercourses,  62. 

Action  to  quiet  title  to  waters,  cross-com- 
plaint bringing  in  new  parties.  See  Cross- 
complaint,  5. 

Answer  in.  does  not  ask  affirmative  relief, 
when.     See  Dismissal,  17. 

Failure  to  deny  contract  set  out  See 
Pleading  and  Practice,  13. 

Declarations  of  grantor  of  plaintiff  are  in- 
admissible against  defendant.  See  Evi- 
dence, 43. 

Action  to  quiet  title  by  widow  against  ad- 
ministrator, right  of  widow  to  testify.  See 
Witnesses,  2. 

Transfer  of  interest  pending  action,  elec- 
tion of  transferee.  See  Pleading  and 
Practice,  52. 

General  verdict  is  sufficient  See  Mines 
and  Mining,  15. 

Action  to  quiet  title  by  heirs,  judgment 
where  defendant  has  no  interest.  See  Wills, 
71. 

General  finding  that  plaintiff  is  owner  is 
conclusion  of  law.    See  Appeals,  417. 

1.  An  action  to  quiet  title  is  not,  in  the 
full  sense,  a  proceeding  in  rem;  but  so  far 
only  that  personal  service  of  process  is  not 
required  to  give  jurisdiction;  and  the  judg- 
ment in  such  an  action  is  conclusive  only 
upon  the  parties  and  their  privies  in  estate, 
and  the  effect  of  the  judgment  as  an  estop- 
pel is  declared  in  section  1906  of  the  Code 
of  Civil  Procedure.  (McDonald  v.  McCoy, 
121  Cal.  55.> 

2.  An  action  to  quiet  title,  in  which  the 
defendant  relies  upon  a  contract  for  the 
sale  of  the  premises  in  controversy,  is  purely 
an  equity  case,  in  which  neither  party  has 
the  rlpht  to  demand  a  jury,  and  the  verdict 
of  a  jury  is  merely  advisory  to  the  court, 
and.  though  actual  fraud  in  avoidance  of 
the  contract  is  always  a  question  of  fact,  yet 
the  conrt  is  not  bound  by  the  verdict  of 
the  jury  on  that  question,  but  may  deter- 
mine it  regardless  of  the  verdict.    (Moore  v. 

Copp.  119  Cal.  429.) 

3.  In  an  action  under  section  738  of  the 
Code  of  Civil  Procedure,  brought  by  a  party 
ont  of  possession,  against  one  claiming  title 
and  in  possession,  and  asking  for  a  restitu- 
tion of  the  premises,  either  party  is  entitled 
to  a  jury  trial  as  a  matter  of  right  (Gilles- 
pie v.  Gouly.  120  Cal.  516.) 

4.  In  an  action    to    quiet    title    to  land 
against  a  defendant  in  possession,  where  the 


plaintiff  counts  upon  title  alone,  the  plaintiff 
can  prevail  only  on  the  strength  of  his  own 
title;  and  where  the  plaintiff  deraigns  title 
by  conveyance  from  a  grantor  subsequent 
to  a  conveyance  made  by  such  grantor  to  a 
third  party,  and  not  through  such  third 
party,  the  plaintiff  can  derive  no  support 
from  the  title  of  such  grantor,  whether  it 
be  valid  or  invalid.    (McGrath  v.  Wallace, 

116  Cal.  548.) 

5.  In  an  action  by  an  heir  to  quiet  title  to 
land  of  a  decedent  as  against  the  benefi- 
ciaries claiming  under  his  will,  where  a  de- 
murrer to  the  defense  under  the  will  is  im- 
properly sustained,  an  order  striking  out  a 
denial  of  plaintiff's  title  as  sham  is  erro- 
neous.    (Toland  v.  Toland.  123  Cal.  140.) 

6.  Where  the  complaint,  in  an  action  to 
quiet  plaintiff's  title  to  a  mining  claim, 
shows  that  the  defendants  are  in  possession, 
defendants  may,  under  a  denial  of  plaintiff's 
title,  without  pleading  their  own  title,  specif- 
ically, disapprove  plaintiff's  title  either  by 
showing  that  he  made  no  valid  location,  or 
that  they  had  made  a  prior  valid  location  of 
the  claims  which  precluded  the  possibility  of 
a  valid  location  by  the  plaintiff.  (Adams  v. 
Crawford,  116  Cal.  495.) 

7.  Possession  Is  not  essential  to  the  main- 
tenance of  an  action  by  the  owner  of  the 
land  to  quiet  his  title  theretp;  and  a  find* 
ing  upon  that  question  is  immaterial,  and  it 
is  immaterial  whether  it  is  supported  by  the 
evidence.    (Casey  v.  Leggett,  125  Cal.  004.) 

8.  In  an  action  to  quiet  title,  where  the 
plaintiff  deraigns  title  under  one  of  the  de- 
fendants by  an  execution  sale  of  his  prop- 
erty, he  is  not  required  to  prove,  as  against 
such  defendant,  that  he  had  any  Interest  in  f 
or  title  to  the  property.    (Rellly  v.  Wright, 

117  Cal.  77.) 

9.  An  equitable  title  of  a  defendant,  which 
was  not  pleaded,  cannot  be  considered;  and 
the  court  may  properly  ignore  any  evidence 
thereof,  in  making  its  findings,  which  should 
be  confined  to  the  issues  made  by  the  plead- 
ings.    (Reilly  v.  Wright,  117  Cal.  77.) 

10.  A  judgment  rendered  In  an  action  to 
quiet  title  brought  by  the  administrator  ot 
the    deceased     husband    against    the    pur- 
chasers under  foreclosure    of    a   mortgage 
given  by  the  widow  and  her  two  children, 
quieting   the    title    of    the  administrator  as 
against  such  purchasers,   does  not  bind  a 
mortgagee  to  whom,  tbrougn  bis  agent,  an- 
other mortgage  was  given  by  the  Purchasers 
to  secure  the  purcbase  money,  ^**  «™£ 
mortgage  was  of    record    ^fj^.^ 
mencement  of  the  action.  ^J^^JSS 
mortgagee  nor  tali  agent  ™*™Jg£  £*i 
thereto,  nor  appeared  or  pamc^  ^ 

in.    (McDonald  v.  >*c    _^ Jt  W.  ^&«e  **\ 

11.  In  an  action  *«  S^  iw  tw*  *t 
complaint  asserted  ^Vt^tvI  &s*\«*  *oy  ^!£a 
land  whicn   the  def *^£*\«*.  ^  *£*^ 

of  knowledge    or  ***£o^     ***v3^^  <** 
claim   only    to    a  n**r5.*Yove^  ^\  ^  \t« 

the  only    land    m  *°£*     *«*  ^^vk  ^ 
parties,   It    1»    Riifflcif^-t.^    ^\^l  \*  <****: 
judgment    to    adma-ifl^-VC*   ot  J5^*  ita*  <*«*• 
issue  toiicnln*    (be  ^td^^lw-L  cA  VC& 
which  are    the    oniy^^     ^^ 
(Taylor  v.    MeOonig* 
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12.  In  an  action  to  quiet  title  to  land, 
where  the  complaint  alleged  that  the  de- 
fendants claimed  a  lien  upon  the  property 
without  right,  and  the  defendants  set  up  in 
their  answer  the  lien  of  a  judgment  dock- 
eted against  plaintiff  and  her  husband,  a 
finding  that  the  asserted  judgment  is  not, 
and  never  has  been,  a  Hen  upon  the  prem- 
ises, is  responsive  to  the  averments  and 
denials  of  the  pleadings,  and  is  the  finding 
of  an  ultimate  fact,  and  not  of  a  conclusion 
of  law,  and  is  sufficient  to  sustain  a  judg- 
ment for  the  plaintiff  upon  appeal  there- 
from upon  the  judgment-roll.  (Dam  v. 
Zink,  112  Cal.  91.) 

QUITCLAIM. 

Quitclaim  mortgage,  effect  of  subsequent 
patent.    See  Mexican  Lands,   14. 

Ditches,  quitclaim  deed  of,  passes  water 
right  as  appurtenance.  See  Watercourses, 
6. 

QUO  WARRANTO. 

See  Offices  and  Officers,  IX. 

Proceedings  against  reclamation  district 
See  Swamp  and  Overflowed  Lands,  II,  2. 

1.  The  grant  by  the  constitution  of  1879 
to  the  superior  court  of  the  power  to  issue 
writs  of  quo  warranto  does  not  make  that 
remedy  exclusive,  or  impair  the  jurisdiction 
of  the  court  over  a  regular  action  to  obtain 
a  judgment  declaring  the  forfeiture  of  a 
franchise.  (People  ex  rel.  Warfield  v.  Sut- 
ter St.  Ry.  Co.,  117  Cal.  004.) 

2.  In  an  action  of  quo  warranto  to  deter- 
mine the  validity  of  an  election  for  school 
trustees,  all  the  defendants  claiming  to  be 
elected  are  properly  joined  as  defendants, 
under  section  808  of  the  Code  of  Civil  Pro- 
cedure; and  there  is  no  improper  joinder  of 
several  causes  of  action  against  them.  (Peo- 
ple v.  Prewett,  124  Oal.  7.) 

RACES. 
See  Agricultural  Societies. 


VIII.  Street  Railways. 

1.  Time    for    Commencement     and 

Completion  of    Work;  Nonuser; 
Forfeiture. 

2.  Liability  of  City  for  Damages  in 

Construction. 

3.  Management  of. 

a.  Relative   Rights  of   Railroad 

and  Public. 

b.  Failure  to  Obey  Ordinances. 

c.  Injury  to  One  Mounting  Cars; 

Absence  of  Guards. 

d.  Injury  to  One  Crossing  Track; 

from  Collision  with  Team  or 
Bicycler. 

4.  Actions  for  Negligence. 

a.  Contributory  Negligence;  Who 

to  Determine. 

b.  Evidence. 

c.  Instructions. 

5.  Other  Questions  Relating  to. 

Train,  what  part  of.  See  Common  Car- 
riers, II,  1. 

Liability  as  carriers.  See  Common  Car- 
riers. 

Railroad  taxes  on  division  of  county.  See 
Counties,  13  et  seq. 

Apportionment  of  railroad  taxes  on  divi- 
sion of  county.    See  Counties,  6  et  seq. 

Agreement  to  combine  stock  so  as  to  con- 
trol railway.    See  Corporations,  27. 

Receiver  for,  action  against  for  services. 
See  Receivers,  23. 

Receiver  of  cannot  maintain  replevin  for 
personalty  when  held  by  sheriff  under  at- 
tachment.   See  Receivers,  20. 

Receiver  of,  should  not  undertake  defense 
of  actions  against.    See  Receivers,  25. 

Train  robbery.    See  Criminal  Law,  XI,  33. 

Train  wrecking.  See  Criminal  Law,  XI, 
33. 

Subscription  to  stock  obtained  by  fraud, 
recovery  of.    See  Assumpsit,  I,  1. 

Conditional  subscription  to  stock,  recovery 
of.    See  Assumpsit,  I,  1. 


RAILROADS. 

I.  Construction    of;    Impairing    Use   of 
Street. 

II.  Grant  of  Use  of  Street  to  Steam  Rail- 
road. 

III.  Municipal  Aid  to. 

IV.  Lands    of;    Grants    to;    Sale  of  and 

Rights  of  Purchasers. 

V.  Bonds  of  and  Mortgages  by. 

VI.  Lease    of    Railroad  or  Alienation  of 
Property. 

VII.  Management   of  Trains  and  Liability 
for  Negligence. 

1.  Injuries  to  Persons. 

2.  Injuries  to  Animals  Trespassing. 

3.  Injuries  from  Fire. 

4.  Effect  of  Lease  on  Liability. 


I.  Construction  of;  Impairing  Use  of  Street. 

Condemning  land  for  railroad,  complaint 
in.    See  Eminent  Domain,  3,  4. 

1.  The  appellate  court  cannot  say  as  mat- 
ter of  law  that  the  construction  of  a  rail- 
road eight  feet  in  width  along  the  center  of 
a  street  seventy-two  feet  in  width,  exclu- 
sive of  the  sidewalk,  under  a  municipal  or- 
dinance permitting  such  use,  so  as  to  leave 
thirty-one  feet  of  the  street  on  each  side  of 
the  track  for  public  use,  will  leave  suffi- 
cient room  to  answer  all  the  legitimate  uses 
to  which  the  street  might  be  put  by  an 
abutting  owner,  the  court  having  found  as 
a  fact  that  he  would  be  damaged  by  such 
use  and  occupation  of  the  street  by  the  rail- 
road. The  facts  found  as  to  such  damage 
entitled  the  plaintiff  to  the  remedy  by  in- 
junction. (O'Connor  v.  Southern  Pac.  R.  R. 
Co.,  122  Cal.  681.) 


RAILROADS,  II,  III,  IV. 


585 


II.  Grant    of    Use    of    Street    to     Steam 

Railroad. 

2.  The  act  of  May  20,  1861,  giving  the 
power  to  any  county,  city,  or  town,  to  grant 
to  any  railroad  company  the  use  of  its 
streets  or  highways,  and  providing  that  such 
railroad  company  shall  not  "use  their  road 
for  street  railroad  purposes,  or  for  the  pur- 
pose of  carrying  passengers  for  a  considera- 
tion from  one  point  to  another  in  the  same 
city."  was  intended  to  prevent  competition 
between  railroad  companies  covered  by  the 
act.  and  local  street  railways  within  cities, 
and  was  not  enacted  for  the  purpose  of  ex- 
tending to  the  public  at  large  a  right  to 
travel  free  upon  such  railroad  within  the 
city  boundaries.  (Buswell  v.  Southern  Pac. 
Co.,  114  Cal.  445.) 

Rights  of  railroad  and  public  at  crossing 
•f  road  over  street.    See  post,  34. 


III.  Municipal  Aid  to. 

3.  A  municipal  corporation  not  authorized 
to  grant  aid  to  a  railroad  cannot,  directly 
or  indirectly,  make  any  contract  for  the  pay- 
ment of  money,  where  an  indefinite  and  in- 
separable part  of  the  stipulated  amount  is 
payable  in  consideration  of  the  unlawful 
object  of  subsidizing  a  railroad.  (Higglns 
v.  San  Diego,  118  Cal.  524.) 


IV.  Lands  of;  Grants  to;  Sale  of  and  Rights 

of  Purchasers. 

Water  on  railroad  land.  See  Water- 
courses, VI,  4,  c. 

Statute  of  limitations,  when  begins  to  run 
In  favor  of  approprlator  of  water  on  land 
granted  to  railroad.    See  Watercourses,  52. 

Contract  to  deed  right  of  way  and  land 
for  railroad.      See  Specific  Performance,  3. 

Purchaser  from  railroad,  payment  of 
price  and  performance  by  railroad  whether 
dependent  covenants.  See  Vendor  and  Ven- 
dee,  VI,   1. 

Cancellation  of  patent  to,  rights  of  claim- 
ant under.    See  Watercourses,  68. 

4.  The  public  lands  of  the  United  States 
granted  in  praesenti  to  the  Southern  Pacific 
Railroad  Company  by  the  act  of  Congress 
of  July  27,  1866,  included  only  the  odd  sec- 
tions within  the  primary  limits  (other  than 
those  reserved,  sold,  or  otherwise  appropri- 
ated) which  were  free  from  pre-emption  or 
other  claims  or  rights,  when  the  plat  of  the 
designated  line  of  the  road  was  filed. 
(Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal. 
475.) 

5.  The  right  to  indemnity  lands  from  which 
lands  were  to  be  selected  in  lieu  of  lands 
within  the  primary  limits  otherwise  disposed 
of.  does  not  spring  from  a  grant  thereof  in 
praesenti,  either  of  sections  or  of  quantity; 
and  no  right  to  any  section  thereof  inured 
to  the  railroad  company  until  the  selection 
thereof  was  made,  under  the  direction  of 
the  secretary  of  the  interior,  where  it  is  not 
made  to  appear  that  all  of  the  Indemnity 
sections  were  insufficient  to  meet  the  defi- 


ciencies existing  within  the  primary  limits. 
(Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal. 
475.) 

6.  The  title  obtained  to  lands  selected 
within  the  indemnity  limits  relates  only  to 
the  date  of  the  selection,  and  not  to  the  date 
of  the  act  granting  the  lands.  (Southern 
Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  475.) 

7.  Under  the  provision  for  the  selection 
of  Indemnity  lands  "under  the  direction  of 
the  secretary  of  the  Interior,"  the  secretary 
acts  judicially  in  determining  whether  the 
alleged  loss  has  occurred  within  the  primary 
limits,  and  whether  the  land  selected  is 
subject  to  selection.  (Southern  Pac.  R.  R. 
Co.  v.  Wood,  124  Cal.  475.) 

8.  The  map  of  definite  location  and  con- 
struction of  the  Southern  Pacific  Railroad, 
filed  in  1889,  did  not  perfect  the  title  of  the 
railroad  company  to  any  indemnity  lands. 
(Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal. 
475.) 

9.  The  filing  of  the  map  of  the  general 
route  of  the  Southern  Pacific  Railroad  in 
1867  did  not  have  the  effect  to  withdraw 
the  indemnity  lands  from  pre-emption  or 
sale.  The  withdrawal  thereof  made  by 
order  of  the  secretary  of  the  interior  did  not 
imply  any  vested  right  therein  in  the  rail- 
road company,  but  was  merely  designed  to 
give  the  company  a  reasonable  time  to  as- 
certain deficiencies  and  make  selections. 
(Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal. 
475.) 

10.  The  revocation  of  the  withdrawal 
made  by  the  subsequent  order  of  the  secre- 
tary of  interior  in  August,  1887,  had  the 
effect  to  allow  unselected  Indemnity  lands 
to  be  pre-empted  and  title  thereto  secured 
by  private  individuals.  The  order  of  revo- 
cation being  a  public  record,  this  court  will 
take  judicial  notice  thereof,  and  of  its  con- 
clusiveness, as  being  within  the  power  of 
the  department  of  the  Interior.  (Southern 
Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  475.) 

11.  Patents  issued  to  pre-emption  claim- 
ants upon  indemnity  lands,  whose  rights  ac- 
crued after  the  revocation  of  withdrawal 
thereof  by  the  secretary  of  the  Interior,  and 
prior  to  any  selection  thereof  by  the  railroad 
company,  are  paramount  to  any  subsequent 
attempt  at  selection  thereof  by  the  railroad 
company;  and  the  latter  cannot  enforce  a 
trust  in  such  patents;  under  a  complaint 
disclosing  no  prior  vested  right  to  the  lands 
included  therein.  (Southern  Pac.  R.  R.  Co. 
v.  Wood,  124  Cal.  475.) 

12.  In  an  action  by  the  Southern  Pacific 
Railroad  Company  to  compel  specific  per- 
formance of  a  contract  for  the  sale  of  land, 
claimed  by  It  under  congressional  grant,  in 
which  it  was  stipulated  that  In  case  it  be 
finally  determined  that  patent  shall  not  is- 
sue to  it  for  the  land  sold,  it  would  refund 
all  money  paid  under  the  contract,  it  is  a  de- 
fense to  the  action,  and  forms  the  basis  of  a 
counterclaim  for  the  recovery  of  the  money 
paid  under  the  contract,  that  the  lands  con- 
tracted for  were  within  the  overlapping 
limits  of  the  grant  to  the  Atlantic  and  Pa- 
cific Railroad  Company,  and  that  it  has  been 
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finally  determined  by  the  land  department 
of  the  United  States,  and  by  the  supreme 
court  of  the  United  States,  that  no  patent 
should  issue  to  the  Southern  Pacific  Com- 
pany for  any  land  within  those  limits;  and 
the  contract  is  not  to  be  construed  as  requir- 
ing a  distinct  final  adjudication  as  to  the 
specific  tract  agreed  to  be  sold,  which  is 
but  a  small  fraction  of  a  very  large  tract 
claimed  by  the  railroad  company  under  the 
same  title,  but  as  contemplating  a  final 
decision  of  the  question  as  to  the  railroad 
company's  right  to  the  tract,  including  the 
lands  contracted  for.  (Southern  Pac.  R.  R. 
Co.  v.  Painter,  113  Cal.  247.) 

13.  In  an  action  of  ejectment  between 
claimants  under  the  Central  Pacific  Rail- 
road Company  of  lands  included  within  its 
grant,  where  it  appears  that  the  rules  and 
customs  of  the  railroad  company  gave  a  pre- 
ferred right  of  purchase  to  settlers  upon 
the  land,  and  that  plaintiff  made  a  contract 
to  purchase  the  land  in  controversy  with 
full  knowledge  that  defendant  was  in  pos- 
session of  the  land  and  of  improvements 
thereon,  and  that  defendant  claimed  under 
an  administrator's  sale  of  the  rights  of  a  de- 
ceased settler  upon  the  land,  and  also  under 
a  prior  application  to  purchase  the  land  made 
by  the  administrator  in  his  own  name,  but 
for  the  benefit  of  the  estate,  and  after  he 
had  inventoried  It  as  a  part  of  the  estate, 
such  administrator  is  to  be  regarded  as  hold- 
ing the  Interest  applied  for  as  a  trustee  in 
trust  for  the  estate,  and  the  defendant  by 
his  purchase  succeeded  to  whatever  interest 
was  acquired  by  the  administrator  and  by 
the  estate,  and  the  plaintiff  acquired  no 
superior  rights  as  against  the  defendant;  and 
it  was  not  error  to  admit  in  evidence  the 
probate  proceedings  through  which  the  de- 
fendant claimed  the  right  of  possession  as 
against  the  plaintiff.  (Avila  v.  Pereira,  120 
Cal.  580.) 

14.  Where  the  application  for  the  land 
made  by  the  administrator  and  the  certifi- 
cate of  the  land  agent,  appended  thereto, 
showed  that  the  title  of  the  railroad  company 
was  then  inchoate,  and  that  the  value  of  the 
land  was  to  be  thereafter  fixed,  but  that  the 
railroad  company  would  not  take  into  ac- 
count the  value  of  any  improvements  made 
by  the  occupant  in  fixing  the  value,  etc.,  the 
contract  looked  to  a  period  in  the  future 
when  the  company  would  fix  the  price  and 
notify  the  applicant,  and  the  company  could 
not  take  away  the  rights  existing  under  the 
contract,  without  first  notifying  the  occu- 
pant holding  under  the  contract,  and  giv- 
ing such  person  an  option  to  purchase  at  the 
price  fixed,  where  such  person  was  not  in 
default  under  the  terms  of  the  contract. 
(Avila  v.  Pereira,  120  Cal.  589.) 

15.  A  provision  in  the  contract  made  with 
the  administrator  that  "permission  to  assign 
the  rights  acquired  under  the  application 
will  be  given  if  deemed  advisable  by  the 
land  agent,  but  all  assignments  made  with- 
out such  permission  first  having  been  ob- 
tained will  be  construed  to  be  an  abandon- 
ment of  all  rights  conferred  by  the  applica- 
tion,"  does   not  have  the  effect  to  render 


void  the  contract  by  reason  of  a  transfer 
made  in  due  course  of  administration  of 
the  estate,  for  which  the  contract  was  held 
In  trust;  nor  can  a  subsequent  applicant  to 
purchase  the  land  who  did  not  contract  for 
it  upon  the  ground  of  any  default  on  the 
part  of  the  previous  applicant,  or  of  any 
one  holding  under  him,  nor  because  of  the 
transfer,  take  advantage  of  that  provision 
in  the  prior  contract.  (Avila  v.  Pereira,  120 
Cal.  588.) 

V.   Bonds  of  and  Mortgages  by. 

Bonds,  action  by  stockholder  to  enjoin 
foreclosure,  alleging  fraud  in  issuance.  See 
Corporations,  62. 

Creation  of  bonded  Indebtedness  by.  See 
Corporations,  VII,  5. 

Bonds  of,  situs  and  taxation  of.  See  Taxa- 
tion, 2. 

16.  Section  456  of  the  Civil  Code,  confer- 
ring upon  railroad  corporations  the  power 
to  mortgage  their  property,  does  not  pre- 
scribe the  mode  of  execution  of  such  mort- 
gages; but  the  mode  and  manner  of  the  exe- 
cution of  mortgages  of  real  and  personal 
property  by  such  corporations  is  that  pre- 
scribed by  the  Civil  Code  for  the  execution 
of  such  mortgages  in  general,  without  ex- 
ception in  favor  of  any  person  or  corpora- 
tion.   (Bishop  v.  McKillican,  124  Cal.  321.) 

17.  Where  the  complaint  alleged  that  the 
mortgage  executed  by  the  defendant  rail- 
way company  was  executed  without  author- 
ity of  law,  and  not  In  accordance  with  the 
forms  prescribed  by  law,  a  judgment  can- 
celing the  mortgage  is  in  accordance  with 
the  allegations  of  the  complaint;  and  an  aver- 
ment that  all  of  the  bonds,  with  certain  ex- 
ceptions, were  issued  without  any  considera- 
tion, and  that  the  holders  thereof  are  not 
bona  fide  holders,  does  not  impair  the  aver- 
ment that  the  mortgage  or  deed  of  trust 
was  illegally  Issued.  (Woodbury  v.  Nevada 
Southern  Ry.  Co.,  120  Cal.  463.) 

18.  Where  a  street  railway  company  made 
an  ultra  vires  grant  of  all  of  its  property  and 
franchises  to  another  company,  organized 
under  the  laws  of  another  state,  and  the 
grantee  agreed  to  assume  all  of  the  obliga- 
tions of  the  grantor,  and  executed  a  trust 
mortgage  to  secure  bonds  issued  by  the 
grantee,  and  the  grantor  subsequently 
adopted  the  trust  mortgage  as  its  own,  and 
agreed  that  its  property  should  stand  charg- 
ed for  the  payment  of  such  bonds,  and,  upon 
foreclosure  of  the  mortgage  against  its  prop- 
erty, took  no  appeal  therefrom,  but  an  ap- 
peal was  taken  by  the  company  which  is- 
sued the  bonds  from  a  judgment  against  it 
enforcing  its  obligation  to  pay  any  defi- 
ciency, the  appellant  cannot  object  upon 
such  appeal  that  the  contract  of  the  other 
company  adopting  the  trust  mortgage  as  its 
own  was  ultra  vires,  nor  that  such  other 
company  was  coerced  to  hypothecate  its 
property  to  secure  the  bonds,  and  the  judg- 
ment of  foreclosure  being  conclusive  that 
such  hypothecation  was  not  ultra  vires,  hut 
valid  and  operative,  the  appellant  cannot 
contest  its  validity,  whether  it  consented  to 


RAILROADS,   VI. 


687 


the  contract  or  not,  nor  can  it  object  to  the 
foreclosure  of  the  mortgage  by  the  mortga- 
gee in  trust,  nor  urge  that  the  only  right  of 
action  against  appellant  is  in  the  several 
holders  of  the  bonds.  (Illinois  Trust  etc. 
Bank  v.  Pacific  Ry.  Co.,  117  Cal.  332.) 

19.  The  bonds  were  not  rendered  ultra 
Tires  or  Invalid,  by  reason  of  its  being 
ultra  vires  for  the  company  issuing  them  to 
mortgage  the  property  of  the  other  company 
to  secure  them,  it  being  within  its  power  to 
borrow  money  and  issue  evidences  of  in- 
debtedness, and  its  bonds  were  not  affected 
by  want  of  power  to  make  the  mortgage  by 
which  they  were  in  terms  secured.  (Illi- 
nois Trust  etc.  Bank  v.  Pacific  Ry.  Co.,  117 
OaX  332.) 

20.  There  is  nothing  criminal  nor  against 
good  morals  in  an  attempt  ultra  vires  by  one 
street  railway  company  to  acquire  the  prop- 
erty and  franchises  of  another,  which  Is  for- 
bidden by  public  policy,  and  the  vice  of 
illegality  infects  only  the  contract  between 
the  two  corporations,  and  does  not  affect  the 
validity  of  bonds  Issued  to  third  persons  by 
the  grantee  company,  but  such  bonds  consti- 
tute a  series  of  transactions  resting  on  a 
new  consideration,  and  connected  only  in- 
directly with  the  contract  between  the  cor- 
porations; and  though  the  bondholders  may 
have  knowledge  of  the  illegality  of  the 
transaction  between  the  two  companies  and 
of  the  purposes  of  the  grantee  company  to 
apply  the  proceeds  of  the  sale  to  pay  the 
debt  of  the  grantor  company,  and  to  com- 
plete and  extend  its  roads,  yet  having  done 
nothing  to  promote  those  purposes  beyond 
parting  with  their  property  on  the  faith  of 
the  bonds,  their  right  of  recovery  is  not 
thereby  affected,  not  being  founded  on  the 
illegal  contract  between  the  companies.  (Illi- 
nois Trust  etc.  Bank  v.  Pacific  Ry.  Co.,  117 
Cal.  332.) 

21.  The  right  of  a  corporation  to  pledge  its 
bonds  as  collateral  security  is  Included  in 
the  right  to  sell  them;  and  a  constitutional 
provision  that  no  railroad  corporation  shall 
issue  stock  or  bonds  except  for  money, 
labor,  or  other  property  actually  received  by 
the  corporation,  does  not  prevent  such 
pledge,  where  money  or  other  property  is 
actually  received  by  the  corporation  in  con- 
sequence of  such  use  of  them.  (Illinois  Trust 
etc.  Bank  v.  Pacific  Ry.  Co.,  117  Cal.  332.) 

22.  It  seems  that,  under  proper  circum- 
stances, the  authority  of  an  agent  to  nego- 
tiate securities  includes  the  right  to  pledge 
them;  and  where  the  president  of  a  street 
railway  corporation  was  authorized  to  nego- 
tiate its  bond*,  and  his  practice  of  pledging 
bonds  extended  over  a  considerable  period, 
and  the  corporation  received  and  expended 
the  sums  raised  by  such  pledges  without 
objection  to  the  authority  of  the  president  to 
pledge  them,  until  after  suit  was  brought,  and 
failed  to  object  to  such  authority  within  a 
reasonable  time  after  knowledge  that  a 
right  of  pledge  was  asserted  by  the  pledgees, 
the  corporation  so  acquiesced  in  and  ratified 
the  president's  assumption  of  authority  to 
pledge  the  bonds,  that  his  agency  to  nego- 
tiate the  bonds  must  be  held  to  have  extend- 


ed to  the  hypothecation  of  them.  (Illinois 
Trust  etc.  Bank  v.  Pacific  Ry.  Co.,  117  Cal. 
332.) 

23.  Where  the  evidence  of  the  number  of 
bonds  outstanding  was  received  without  ob- 
jection and  made  a  prima  facie  case,  and 
where  the  appellant  had  received  the  cus- 
tody of  the  bonds  from  the  trustee,  it  de- 
volved upon  the  appellant  to  rebut  the  prima 
facie  showing  and  to  prove  its  falsity.  (Illi- 
nois Trust  etc.  Bank  v.  Pacific  Ry.  Co.,  117 
Cal.  332.) 

Mortgage  by  street  railroad  purporting  to 
cover  personalty,  when  void.  See  Mort- 
gages, 189. 

VI.  Lease  of  Railroad  or  Alienation  of  Prop- 
erty. 

24.  Section  10  of  article  XII  of  the  consti- 
tution, providing  that  "the  legislature  shall 
not  pass  any  law  permitting  the  leasing  or 
alienation  of  any  franchise  so  as  to  relieve 
the  franchise  or  property  held  thereunder 
from  the  liability  of  the  lessor  or  grantor, 
lessee  or  grantee,  contracted  or  incurred  in 
the  operation,  use,  or  enjoyment  of  such 
franchise,  or  any  of  its  privileges,"  does  not 
give  a  personal  action  against  the  corpora- 
tion which  has  owned  property  for  an  In- 
jury which  has  resulted  to  an  employee  of 
a  lessee  of  the  owner  in  the  use  of  the  prop- 
erty in  the  hands  of  the  lessee,  but  is  design- 
ed to  subject  the  franchise  and  property  to 
liability  incurred  in  its  occupation,  use,  or 
enjoyment,  whether  the  franchise  be  exer- 
cised or  the  property  be  used  by  the  origi- 
nal owner  or  the  lessee  or  grantee.  (Lee  v. 
Southern  Pac.  R.  R.  Co.,  116  Cal.  97.) 

25.  If  the  lease  of  a  railroad  Is  invalid, 
because  made  without  legislative  sanction, 
the  lessor  continues  liable  for  all  negligence 
of  the  lessee  affecting  the  public,  and  the 
lessee  is  to  be  treated  as  operating  the  road 
as  agent  of  the  lessor.  (Lee  v.  Southern  Pac. 
R.  R.  Co.,  116  Cal.  97.) 

26.  The  act  of  1880  permitting  and  au- 
thorizing leases  of  railroads  in  this  state  to 
corporations  organized  under  the  laws  of 
another  state,  etc.,  does  not  afford  any  ex- 
press exemption  to  any  lessor  company,  and 
the  lessor  of  the  railroad  still  remains  liable 
for  an  Injury  resulting  from  a  'negligent 
omission  of  duty  in  the  construction  and 
maintenance  of  its  road;  though  it  is  not 
liable  for  any  injury  resulting  from  the  mere 
negligence  of  the  lessee  in  the  operation  of 
the  road.  (Lee  v.  Southern  Pac.  R.  R.  Co., 
116  Cal.  97.) 

27.  The  responsibility  of  the  lessor,  in 
case  of  a  valid  lease  of  a  railroad,  arises 
solely  from  a  failure  to  perform  his  duty  to 
the  public,  of  which  public  an  employee  of 
the  operating  company  may  be  regarded  as 
one;  but  the  lessor  owes  no  duty  whatever 
as  an  employer  to  the  operatives  of  the 
lessee,  with  whom  it  has  no  contractual 
privity.  (Lee  v.  Southern  Pac.  R.  R.  Co.,  116 
Cal.  97.) 

28.  Where  the  complaint  against  a  rail- 
road company,  which  had  leased  its  road  to 
another  company,  alleged  that  plaintiff  was 
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an  employee  of  the  defendant,  and  the  proof 
showed  that  he  was  in  fact  an  employee  of 
the  lessee  of  the  defendant,  the  variance  is 
Immaterial,  it  being  sufficient  that  he  was 
not  a  trespasser  upon  the  road,  to  entitle 
him  to  recover  against  the  defendant, 
where  it  appears  that  his  injury  resulted 
from  the  negligence  of  the  defendant  in  the 
defective  construction  of  its  road.  (Lee  v. 
Southern  Pac.  R.  R.  Co.,  116  Cal.  97.) 

Ultra  vires  grant  by  railroad,  rights  and 
liabilities  arising  out  of.  See  ante,  18  et 
seq. 

VII.  Management   of  Trains   and   Liability 

for  Negligence. 

1.  Injuries  to  Persons. 

Death  of  wife,  what  evidence  admissible 
in  action  for.  See  Negligence,  34. 

Negligence  in  management  of  street-cars. 
See  post,  VIII,  3. 

29.  The  plaintiff  is  guilty  of  contributory 
negligence  as  matter  of  law,  when  injured 
while  crossing  a  railroad  track  with  a  ve- 
hicle in  front  of  an  approaching  train,  which 
he  knew  was  near,  and  which  might  have 
passed  him  in  safety  had  he  stopped  and 
waited  a  few  seconds,  before  making  the 
attempt  to  cross,  notwithstanding  the  negli- 
gence of  the  railroad  company  in  falling  to 
ring  the  bell  or  sound  the  whistle,  or  to 
maintain  a  lookout  by  the  fireman  at  the 
crossing.  (Herbert  v.  Southern  Pac.  Co., 
121  Cal.  227.) 

30.  One  who,  after  having  looked  and  lis- 
tened both  ways  for  an  approaching  train, 
without  indication  thereof,  and  shortly  after 
having  seen  a  person  drive  toward  him 
across  the  track  without  indication  of  dan- 
ger, drove  across  it  at  a  walk,  and  was  in- 
jured by  a  train  negligently  backed  upon 
him,  which  he  could  not  see  approaching  by 
reason  of  stationary  cars  and  other  ob- 
structions, cannot  be  said,  as  matter  of  law, 
to  be  guilty  of  contributory  negligence, 
regardless  of  whether  he  did  or  did  not 
hear  the  ringing  of  the  bell;  but  the  ques- 
tion as  to  his  contributory  negligence  is  for 
the  jury.  (White  v.  Southern  Pac.  Co.,  122 
Cal.  305.) 

.  31.  Where  it  appears  that  the  deceased, 
though  an  elderly  man,  was  strong  and 
healthy  at  the  time  he  was  killed  while 
crossing  a  railroad  track,  If  the  defendant 
did  not  know,  or  have  reason  to  believe, 
that  he  was  not  in  the  full  possession  and 
enjoyment  of  his  faculties,  the  defendant 
had  the  right  to  presume  that  he  was  able 
to  care  for  himself,  and  would  take  ordinary 
precaution  to  protect  himself  from  injury; 
and  an  instruction  implying  that  his  age 
and  condition  called  for  greater  care  from 
the  defendant,  with  nothing  in  the  evidence 
to  sustain  such  implication,  and  ignoring  the 
element  of  knowledge  on  the  part  of  the 
defendant,  is  erroneous.  (Green  v.  South- 
ern Pac.  Co.,  122  Cal.  563.) 

32.  An  Instruction  to  the  Jury  that  negli- 
gence of  the  defendant  might  be  inferred  if 
it  did  not  "rine  the  bell  or  sound  the  whistle 
continuously  for  the  distance  of  eighty  rods 


before  reaching  the  crossing/*  imposes  a 
greater  burden  upon  the  defendant  than  that 
charged  by  the  statute,  which  only  requires* 
In  the  alternative  that  the  whistle  be  kept 
sounding  at  intervals.  (Green  v.  Southern 
Pac.  Co.,  122  Oal.  663.) 

33.  A  child  between  twelve  and  thirteen 
years  old,  who  attempts  to  cross  between  the 
cars  of  a  freight  train  standing  at  a  cross- 
ing, and,  while  in  the  act  of  climbing  over 
the  couplings,  is  killed  by  the  sudden  and  un- 
announced starting  of  the  train,  is  charge- 
able with  contributory  negligence  as  matter 
of  law,  and  in  an  action  to  recover  for  such 
death  a  nonsuit  Is  properly  granted. 
(Studer  v.  Southern  Pac.  Co.,  121  Cal.  400.1 

34.  Neither  a  railroad  company  having  the 
right  to  use  temporarily  a  crossing  of  its 
road  over  a  street,  as  a  part  of  its  right  of 
way,  nor  persons  passing  over  the  street 
crossing  are  to  be  regarded  as  trespassers. 
Each  is  required  to  exercise  his  rights  with 
reference  to  the  rights  of  the  other;  but  an 
Interference  by  one  with  the  rights  of  the 
other  cannot  entitle  the  other  to  disregard 
the  proper  mode  of  using  the  street,  nor  to 
act  negligently  in  crossing  it.  (Studer  v. 
Southern  Pac.  Co.,  121  Cal.  400.) 

35.  A  train  of  cars,  unlawfully  blocking  a 
crossing,  does  not  justify  a  negligent  at- 
tempt to  pass  between  the  cars;  and  the  risk 
of  passing  between  a  train  of  cars  likely  to 
get  under  way  at  any  moment  is  so  great 
that  no  one  who  has  a  knowledge  of  the  dan- 
ger has  a  right  to  assume  it  (Studer  v. 
Southern  Pac.  Co.,  121  Cal.  400.) 

36.  The  failure  of  the  railroad  company  to 
give  notice  that  the  train  was  about  to  start 
was  not  the  proximate  cause  of  the  injury 
received  while  crossing  between  the  freight 
cars;  and  it  is  sufficient  to  defeat  a  recovery 
that  the  injury  could  not  have  occurred  but 
for  that  act  and  that  that  act  contributed 
to  the  injury,  notwithstanding  any  wrong 
or'  negligence  of  the  railroad  company  in 
starting  the  train  suddenly  and  without 
notice.  (Studer  v.  Southern  Pac.  Co.,  121 
Cal.  400.) 

37.  In  an  action  against  a  railway  com- 
pany for  negligence,  where  the  complaint 
charged  that  the  negligence  consisted  in 
causing  a  drain  to  be  opened  and  excavated 
beneath  the  track  at  the  crossing  of  a  public 
street  and  thereafter  negligently  leaving 
it  open  and  unprotected,  and  in  a  dangerous 
condition  for  the  whole  distance  across  the 
street,  and  that  plaintiff  was  injured  by 
lgnornntly  falling  into  such  excavation  at 
night-time,  evidence  offered  to  show  an  in- 
jury resulting  from  such  excavation  made 
upon  the  private  property  of  the  defendant, 
but  at  a  point  where  plaintiff  and  others 
were  privileged  to  pass  over  its  track  by  a 
footpath  crossing  its  right  of  way,  presents  a 
material  variance  between  the  pleadings  and 
proof,  which  justifies  an  exclusion  of  the 
offered  evidence.  (Davey  v.  Southern  Pac. 
Co.,  116  Cal.  325.) 

3S.  It  is  erroneous  to  Instruct  the  jury  that 
plaintiff  must  establish  by  a  preponderance 
of  evidence  "that  the  defendant  had  no 
notice  or  knowledge  that  the  crossing  was 
out    of    repair,    and    that    such  absence  of 
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knowledge  was  not  due  to  defendant's  neg- 
lect in  examining  the  crossing";  and  it  is  also 
erroneous  to  instruct  the  Jury  that  "plain- 
tiff must  prove  by  a  preponderance  of  evi- 
dence that  the  deceased  was  free  from  con- 
tributory negligence."  (Heckle  v.  Southern 
Pac.   Co.,  123  Cal.  441.) 

2.  Injury  to  Animals  Trespassing. 

39.  A  complaint  for  the  loss  of  animals 
killed  upon  a  railroad  track  which  alleges 
that  the  animals  strayed  without  the  fault 
of  plaintiff  upon  the  track  and  grounds  of 
defendant  at  a  railway  station,  and  that; 
at  or  near  where  they  were  killed,  there  is  a 
public  highway  transsecting  defendant's 
railway,  shows  on  its  face  that  there  was  no 
duty  or  right  of  the  defendant  to  fence  its 
road  upon  the  highway  where  the  animals 
were  killed.  (Baker  v.  Southern  Cal.  Ry. 
Oo..  114  Cal.  501.) 

40.  An  averment  in  an  amended  complaint 
that  "defendant's  railway  is  not  fenced  on 
either  side  thereof,"  relates  only  to  the  date  of 
the  filing  of  the  amended  complaint,  and  is 
not  sufficient  as  an  averment  that  the  rail- 
way was  unfenced  at  the  time  when  the  ani- 
mals were  killed.  (Baker  v.  Southern  Oal. 
Ry.  Co.,  114  Cal.  501.) 

41.  Where  the  complaint  for  the  loss  of 
the  animals  averred  generally  that  defend- 
ant so  carelessly  and  negligently  ran  and 
managed  Its  cars  and  locomotive  as  to  kill 
and  destroy  the  animals,  and  also  specifi- 
cally alleged  failure  of  the  defendant  to 
fence  its  track,  and  its  failure  to  ring,  or 
cause  to  be  rung,  a  bell  at  or  near  the  pub- 
lic highway,  the  complaint  is  demurrable  for 
uncertainty  as  to  whether  the  cause  of  action 
is  based  upon  the  alleged  negligent  acts  in 
the  management  of  the  train,  or  upon  fail: 
ure  of  the  defendant  to  fence  its  track  or 
right  of  way.  (Baker  v.  Southern  Cal.  Ry. 
Co.,  114  Cal.  501.) 

3.  Injuries  from  Fire. 

42.  A  fire  insurance  company  which  has 
been  compelled  to  pay  insurance  upon 
premises  destroyed  by  fire  caused  by  a  de- 
fective spark-arrester  upon  an  engine,  may, 
by  subrogation  to  the  rights  of  the  owner  of 
tine  premises,  compel  the  railroad  company 
to  reimburse  it  for  the  amount  of  such  pay- 
ment if  there  was  no  contributory  negli- 
gence upon  the  part  of  the  owner.  (Liver- 
pool etc.  Ins,  Co.  v.  Southern  Pac.  Co.,  125 
Cal.  434.) 

43.  Where  it  appears  that  the  owner  of 
the  burned  premises  did  not  directly  know 
that  the  engine  used  was  dangerous,  and  did 
not  invite  the  use  of  that  particular  engine, 
and  used  counter-precautions  against  the 
risk  of  fire  by  employing  a  man  to  watch 
and  guard  against  the  danger,  the  question 
whether  those  precautions  were  such  as  rea- 
sonable care  would  dictate  is  for  the  jury. 
(Liverpool  etc.  Ins.  Co.  v.  Southern  Pac.  Co.. 
125  Cal.  434.) 

44.  Where  the  evidence  as  to  the  cause  and 
origin  of  the  fire  was  circumstantial,  an  in- 


struction grouping  the  facts  in  hypothetical 
form,  and  telling  the  jury  that  if  they  be- 
lieve these  facts  to  be  established  by  the 
evidence,  a  prima  facie  case  is  made  out 
which  would  warrant  the  jury  in  finding  that 
the  engine  of  the  defendant  caused  the  fire, 
does  not  invade  the  province  of  the  jury,  and 
is  not  argumentative  or  unfair.  (Liverpool 
etc.  Ins.  Co.  v.  Southern  Pac.  Co.,  125  Cal. 
434.) 

45.  A  portion  of  such  instruction  that  "If, 
upon  the  whole  evidence,  and  taking  into 
consideration  all  the  conditions  and  circum- 
stances surrounding  the  fire,  you  find  it  to 
be  more  probable  that  the  fire  was  caused 
by  sparks  escaping  from  the  swing  engine 
than  from  any  other  cause,  your  finding  upon 
that  point,  to  wit,  the  origin  of  the  fire, 
should  be  accordingly,"  does  not  throw  the 
question  into  the  domain  of  conjecture  and 
surmise;  but  the  question  as  to  the  probabil- 
ity of  the  origin  of  the  fire  is  properly  left 
to  the  jury  to  determine  from  the  circum- 
stantial evidence.  (Liverpool  etc.  Ins.  Co. 
v.  Southern  Pac.  Co.,  125  Cal.  434.) 

46.  Where  the  court  properly  left  it  to  the 
jury  to  determine  the  reasonable  sufficiency 
of  the  counter-precautions  used  by  the  owner 
of  the  property,  the  assumption  in  the  in- 
struction to  the  jury  of  the  undisputed  fact 
that  counter-precautions  were  used  is  not 
objectionable,  and  could  not  injure  the  de- 
fendant. (Liverpool  etc.  Ins.  Co.  v.  South- 
ern Pac.  Co.,  125  Cal.  434.) 

4T.  The  proofs  of  loss  made  by  the  owner 
of  the  insured  buildings  which  were  de- 
stroyed by  fire  were  admissible  in  evidence 
for  the  limited  purpose  of  establishing  the 
liability  of  the  insurance  company  plaintiff 
to  such  owner  for  the  moneys  paid  upon  the 
Insurance,  for  which  reimbursement  was 
claimed  from  the  defendant  (Liverpool  etc. 
Ins.  Co.  v.  Southern  Pac.  Co.,  125  Cal.  434.) 

48.  The  admission  in  evidence  of  a  stip- 
ulation between  the  parties,  which  upon  its 
face  is  made  admissible  in  evidence,  and 
which  contained  a  declaration  that  defend- 
ant had  offered  to  pay  the  owner  of  the 
premises  a  large  sum  in  addition  to  the 
insurance  money,  is  not  prejudicial  to  the 
defendant,  where  the  court  instructed  the 
jury,  at  defendant's  request,  that  said  offer 
was  of  itself  neither  an  admission  that  the 
defendant  had  been  guilty  of  negligence,  nor 
that  it  had  caused  the  fire,  nor  that  any- 
thing was  due  to  the  owner  of  the  premises, 
or  the  plaintiff,  by  reason  of  the  fire. 
(Liverpool  etc.  Ins.  Co.  v.  Southern  Pac.  Co.. 
125  Cal.  434.) 

4.  Effect  of  Lease  on  Liability. 

Lease  of  railroad,  liability  of  lessor  for 
negligence  of  employee  of  lessee.    See  ante, 

VIII.  Street  Railways. 

1.  Time  for  Commencement  and  Completion 
of  Work;  Nonuser;  Forfeiture. 

49.  The  amendment  of  section  502  of  the 
Civil  Code  in  1895,  by  authorizing  the  board 
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granting  the  franchise  to  fix  the  time  for 
granting  and  continuing  the  work,  and  al- 
lowing them  to  extend  the  time  therefor,  did 
not  operate  to  repeal  the  old  section;  but 
the  portions  thereof  copied  into  the  amended 
section  without  change  are  not  to  be  consid- 
ered as  repealed  and  again  re-enacted,  but 
to  have  been  the  law  continuously;  and  the 
terms  of  the  former  law,  as  to  the  time 
within  which  the  work  must  be  done,  and 
as  to  the  forfeiture  being  continuous,  are 
applicable  to  a  street  railway  company, 
which  had  forfeited  its  franchise  there- 
under, notwithstanding  the  passage  of  the 
amendment  after  the  action  was  com- 
menced, and  before  the  trial  thereof.  (Peo- 
ple ex  rel.  Warfleld  v.  Sutter  St.  Ry.  Co.,  117 
Cal.  604.) 

50.  The  nonuser  of  a  street  railway  fran- 
chise is  clearly  established  by  proof  that 
there  was  a  sham  pretense  of  user,  by  run- 
ning but  one  car  a  day,  without  intending 
to  accommodate  the  public,  and  which  could 
have  had  no  effect  in  that  direction.  (Peo- 
ple ex  rel.  Warfleld  v.  Sutter  St.  Ry.  Co., 
117  Cal.  604.) 

51.  A  complaint  which  alleges  the  grant- 
ing of  a  franchise  by  city  ordinance  to  con- 
struct, maintain,  and  operate  a  street  rail- 
road along  five  streets  named  therein;  that 
no  part  of  the  right  of  way  or  franchise 
granted  has  been  abandoned;  that  the  de- 
fendant company  has  acquired  the  same  by 
assignment;  that  the  work  of  constructing 
the  street  railway  was  not  commenced 
within  one  year  after  the  franchise  was 
granted,  but  that  thereafter  street  railway 
tracks  were  constructed  along  two  of  said 
streets  only,  and  that  no  acts  have  been 
done  toward  operating  a  street  railway 
thereon,  except  that  a  single  car  is  run  once 
a  day  along  said  tracks,  not  to  accommodate 
the  "public  or  to  carry  passengers,  but  to 
hold  the  franchise,  and  that  defendant  has 
never  attempted  to  operate  the  road  as  and 
for  the  purpose  of  accommodating  the  pub- 
lic, is  not  ambiguous,  nor  does  it  unite  two 
or  more  causes  of  action,  but  states  a  single 
cause  of  action  to  enforce  a  forfeiture  of 
the  franchise  for  failure  to  construct  and 
operate  the  street  railroad  in  accordance 
with  the  terms  of  the  grant.  (People  ex  rel. 
Warfleld  v.  Sutter  St.  Ry.  Co.,  117  Cal.  604.) 

52.  The  time  within  which  the  construc- 
tion of  the  track  must  be  completed  is  fixed 
by  section  502  of  the  Civil  Code;  and.  under 
that  section  (as  it  stood  prior  to  the  amend- 
ment of  1895),  no  different  period  could  be 
fixed  by  the  terms  of  the  grant  of  franchise, 
nor  had  the  supervisors  any  power  to  ex- 
tend the  time,  nor  to  fix  a  limit  within 
which  the  time  prescribed  in  the  statute 
should  not  commence  to  run;  and,  where 
the  streets  are  not  graded  in  time,  the  un- 
graded parts  must  be  abandoned  with  con- 
sent of  the  board,  else  the  franchise  is  sub- 
ject to  forfeiture.  (People  ex  rel.  Warfleld 
v.  Sutter  St.  Ry.  Co.,  117  Cal.  604.) 

2.  Liability    of    City  for  Damages  in    Con- 
struction. 

City  not  liable  for  damages  from  laying 
street  railroad  tracks.    See  Streets,  52. 


53.  A  municipality  is  not  liable  to  an  ad* 
joining  proprietor  for  damage  occasioned 
his  lot  for  work  done  by  a  street  railroad, 
acting  under  a  franchise  derived  from  the 
city.  In  laying  its  tracks  upon  the  official 
grade  as  required  by  its  franchise.  For 
such  damages  the  railroad  is  alone  liable. 
(Bancroft  v.  San  Diego,  120  CaL  432.) 

3.  Management  of. 
a.  Relative  Rights  of  Railroad  and  Public. 

54.  An  instruction  that  "a  street  rail- 
road has  only  an  equal  right  with  the  trav- 
eling public  to  the  use  of  the  street  where- 
on its  track  is  built,"  though  it  would  better 
be  modified  by  recognizing  the  superior 
right  of  the  street  railway  company  to  use 
its  track,  as  against  obstructions  needlessly 
remaining 'on  the  track,  and  by  asserting 
the  equal  right  of  the  traveling  public  to 
use  the  track  or  to  cross  it,  when  not  mate- 
rially interfering  with  the  progress  of  the 
cars  thereupon,  is  not  so  harmfully  erro- 
neous as  to  require  the  setting  aside  of  a  ver- 
dict finding  the  street  railway  company 
guilty  of  negligence  in  colliding  with  a 
wagon  crossing  the  track.  (Clark  v.  Ben- 
nett 123  Cal.  275.) 

Relative  rights  of  railroads  and  travelers. 
See  ante,  34. 

b.  Failure  to  Obey  Ordinances. 

55.  Whether  the  absence  of  guards  upon 
the  wheels  of  the  street-car,  as  required  by 
a  city  ordinance,  was  negligent,  as  well  as 
whether  the  absence  of  guards  was  the 
cause  of  the  Injury  to  the  plaintiff,  are  not 
to  be  determined  by  the  court  as  matter  of 
law,  but  by  the  jury  upon  a  consideration 
of  all  the  facts  connected  with  the  injury, 
and  the  inferences  that  might  be  drawn 
therefrom.  (Finkeldey  v.  Omnibus  Cable 
Co.,  114  Cal.  28.) 

Exclusion  of  ordinance.    See  post,  73. 

c.  Injury  to  one  Mounting  Cars;  Absence  of 

Ouarda 

56.  In  an  action  to  recover  damages  for 
Injury  to  the  plaintiffs  foot,  which  was 
caught  beneath  the  wheel  of  a  street-car 
while  he  was  attempting  to  board  the  car, 
owing  to  the  alleged  negligence  of  the  plain- 
tiff in  failing  to  stop  the  car  at  his  signal, 
and  in  failing  to  provide  the  wheels  with 
guards,  where  the  evidence  for  the  plaintiff 
showed  that  the  car  merely  slackened  its 
speed  at  plaintiff's  signal,  and  that  plaintiff 
in  attempting  to  board  the  front  platform, 
which  the  rule  required  him  to  occupy 
while  smoking  a  cigar,  missed  his  footing 
so  that  his  foot  went  under  an  unguarded 
wheel,  it  is  erroneous  to  grant  a  motion  to 
nonsuit  the  plaintiff,  either  for  the  absence 
of  evidence  tending  to  show  negligence  of 
the  street-car  company,  or  for  contributory 
negligence  of  the  plaintiff,  but  the  questions 
of  negligence  of  the  defendant  and  of  con- 
tributory negligence  of  the  plaintiff,  under 
the  circumstances  of  the  case,  should  be 
left  to  the  jury  to  determine.  (Finkeldey 
v.  Omnibus  Cable  Co.,  114  Cal.  28.) 
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57.  The  act  of  attempting  to  board  a 
street-car  in  motion  is  not  of  itself  negli- 
gence, as  matter  of  law,  but  whether  such 
act  is  negligent  must  depend  upon  the  par- 
ticular circumstances  under  which  it  is 
done;  nor  is  it  negligence,  as  matter  of  law, 
not  to  bring  the  car  to  a  full  stop  before  a 
passenger  attempts  to  board  it,  and  the 
driver  is  free  from  negligence  if  the  pas- 
senger attempts  to  board  the  car  without  in- 
dicating that  it  should  stop.  (Finkeldey  v. 
Omnibus  Gable  Co.,  114  Gal.  28.) 

58.  Although  the  plaintiff  would  assume 
the  risk  of  boarding  the  car  in  motion,  if 
he  was  fully  aware  that  there  were  no 
guard 8  upon  the  wheels,  yet  it  is  for  the 
jury  to  determine  the  extent  of  his  knowl- 
edge upon  that  point  and  whether  in  view 
thereof  he  was  guilty  of  negligence.  (Fin- 
keldey v.  Omnibus  Cable  Co.,  114  Cal.  28.) 

Absence  of  guards  as  required  by  ordi- 
nance.   See  ante,  VIII,  3,  b. 

d.  Injury  to  One  Grossing  Track;  from  Col- 
lision with  Team  or  Bicycler. 

Relative  rights  of  railroad  and  public. 
See  ante,  VIII,  3,  a. 

Contributory  neglience,  in  case  of.  See 
post,  VIII,  4,  a. 

59.  A  traveler  crossing  a  street  railway 
track  when  a  car  is  approaching  cannot  be 
held  to  exercise  the  very  highest  prudence 
end  judgment,  and  is  not  required  to  ex- 
ercise the  same  degree  of  care  that  is  re- 
quired in  crossing  a  track  upon  which  a 
heavy  steam  railway  train  is  traveling  at 
a  high  rate  of  speed.  It  is  sufficient  if,  in 
crossing  the  street  railway,  he  exercises 
that  degree  of  care  and  prudence  and  good 
sense,  which,  in  such  a  situation  are  exer- 
cised by  men  who  possess  those  qualities  in 
an  ordinary  or  average  degree.  (Clark  v. 
Bennett,  123  Cal.  275.) 

60.  In  walking  or  riding  along  a  line  of 
railway  where  cars  or  trains  are  passing  or 
likely  to  pass  at  short  Intervals,  one  while 
in  a  position  to  be  endangered  by  such 
vehicles  must  pay  attention  to  his  surround- 
ings, and  employ  his  natural  faculties,  and 
exert  due  diligence  to  avoid  such  danger; 
and  he  must  listen  and  look  to  ascertain 
whether  danger  is  threatened  by  his  situa- 
tion, and  a  failure  so  to  do  constitutes  neg- 
ligence per  se,  or  negligence  in  law  which 
is  not  a  question  for  the  jury;  and  there  is 
no  distinction  in  the  application  of  this  doc- 
trine between  an  electric  or  cable  line 
operated  upon  the  streets  of  a  city  and  that 
of  an  ordinary  steam  railway  operated  upon 
the  ri^ht  of  way  of  the  corporation.  (Ever- 
ett v.  Los  Angeles  Cons.  Electric  Ry.  Co., 
115  Cal.  105.) 

61.  Where  a  mature  person  of  good  eye- 
sight and  unimpaired  hearing,  who  was  an 
experienced  rider  of  the  bicycle,  rode  along 
the  track  of  a  double  line  electric  railway, 
and  crossed  from  one  track  to  the  other  to 
avoid  collision  with  an  approaching  train, 
and  then  rode  on  the  other  track  In  advance 
of  a  heavily  loaded  train,  which  was  rapidly 
overtaking  him,  without  turning  his  head, 


or  looking  to  see  the  approaching  train,  and 
without  hearing  the  ringing  of  the  gong  and 
other  warning  given  him  from  the  train  to 
get  off  the  track,  and  without  attempt- 
ing to  turn  or  increase  the  speed  of  his 
bicycle,  whereupon  the  motorman,  when 
within  about  ten  or  twenty  feet  of  him,  re- 
versed the  brakes,  and  endeavored  to  stop 
the  train,  but  did  not  succeed  in  time  to 
avoid  a  collision  in  which  the  rider  of  the 
bicycle  was  killed,  such  rider  is  chargeable 
with  contributory  negligence  which  will  pre- 
clude a  recovery  in  an  action  for  his  death, 
and  it  Is  erroneous  for  the  trial  court  to  re- 
fuse to  grant  a  nonsuit  in  such  action. 
(Everett  v.  Los  Angeles  Cons.  Electric  Ry. 
Co.,  115  Cal.  105.) 

62/  The  deceased  having  been  seen  to 
cross  from  one  track  to  the  other,  to  avoid 
a  train,  the  motorman  of  the  approaching 
train  was  justified  in  keeping  on  his  course, 
and  assuming  that  the  deceased  had,  in  the 
exercise  of  ordinary  care,  observed  the  ap- 
proach of  the  train,  and  would  either  in- 
crease his  speed  or  turn  aside  in  time  to 
avoid  danger,  and  might  presume  that  he 
would  get  out  of  the  way  up  to  the  last  mo- 
ment. (Everett  v.  Los  Angeles  Cons.  Elec- 
tric Ry.  Co.,  116  Cal.  105.) 

63.  The  motorman  of  an  electric-car,  in 
approaching  at  high  speed,  in  the  rear  of  an 
unwieldy  sprinkling  cart,  weighing  about 
five  tons,  which  was  known  to  him  to  be 
rightfully  upon  the  track,  in  its  customary 
position,  for  the  purpose  of  sprinkling  the 
street,  could  not  reasonably  assume  that 
the  street-car  track  could  be  quickly  cleared 
by  such  cart,  nor  that  a  warning  given  by 
him,  by  the  sounding  of  a  gong,  seven  hun- 
dred feet  away,  would  necessarily  be  heard 
by  the  driver  of  the  cart  The  motorman 
would  not  be  justified  in  quickening  his 
speed  and  advancing  without  further  warn- 
ing, on  the  assumption  that  the  signal  so 
given  would  be  heard  and  obeyed  by  the 
driver  of  the  sprinkling  cart  in  time  to  clear 
the  passing  car;  and  the  street  railway  com- 
pany is  responsible  for  damages  resulting  to 
the  driver  of  the  sprinkling  cart  from  a  col- 
lision therewith  by  the  electric-car.  (Abra- 
hams v.  Los  Angeles  Traction  Co.,  124  Cal. 
411.) 

64.  Evidence  tending  to  show  that  the 
street  railway  car  at  the  time  of  the  collision 
was  traveling  faster  than  the  prescribed 
limit,  and  that  those  in  charge  of  the  car, 
after  they  discovered  the  position  of  plain- 
tiff's wagon  in  crossing  the  track,  could, 
with  ordinary  diligence,  have  prevented  the 
collision  by  stopping  the  car  before  it 
reached  the  crossing  is  sufficient  to  warrant 
the  jury  in  finding  that  the  employees  of 
the  car  were  guilty  of  negligence,  notwith- 
standing conflicting  evidence  to  the  con- 
trary.    (Clark  v.  Bennett,  123  Cal.  275.) 

What  evidence  is  not  admissible.  See 
I>08t,  71  et  seq. 

Exclusion  of  ordinance  is  error,  when. 
See  post,  73. 

Opinion  of  witness  as  to  whether  car 
could  have  been  stopped.    See  post,  70. 

Instructions  in  action  for.  See  post,  VIII, 
4,  c. 
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4.  Actions  for. 

a.  Contributory  Negligence;  Who  to  Deter- 
mine. 

Contributory  negligence.  See  ante,  VIII, 
3.  d. 

65.  Persons  cannot  be  recklessly  and  wan- 
tonly run  down  on  a  railroad  track,  how- 
ever negligent  themselves,  where  the  cir- 
cumstances are  such  as  to  convey  to  the 
mind  of  a  reasonable  man  a  question 
whether  they  will  be  able  to  get  out  of  the 
way;  and  this  rule  applies  especially  where 
the  person  recklessly  collided  with  is  driv- 
ing an  unwieldy  vehicle.  (Abrahams  v.  Los 
Angeles  Traction  Co.,  124  Cal.  411.) 

66.  In  an  action  for  injuries  caused  by  the 
alleged  negligence  of  a  street  railway  com- 
pany in  causing  a  collision  with  plaintiffs 
wagon  while  crossing  the  track,  if  the  facts 
do  not  plainly  and  inevitably  point  to  the 
contributory  negligence  of  the  plaintiff,  and 
do  not  show  that  the  jury  were  bound  to 
find  that  his  acts  after  attempting  the  cross- 
ing constituted  contributory  negligence,  the 
question  as  to  his  contributory  negligence  is 
for  the  jury:  and  it  cannot  be  said,  as  mat- 
ter of  law,  that  he  was  guilty  of  contribu- 
tory negligence  merely  because  he  attempted 
to  cross  the  street  railway  track  with  his 
wagon  when  the  car  was  approaching. 
(Clark  v.  Bennett,  123  Oal.  275.) 


b.  Evidence. 

Evidence,  what  sufficient  in  action  for  col- 
lision of  street-car  with  wagon.  See  ante, 
64. 

67.  In  an  action  for  the  death  of  a  person 
injured  through  the  runaway  of  an  electric- 
car  on  a  down  grade,  by  reason  of  the  fact 
that  the  car  was  left  in  the  operation  of  a 
single  man,  who  was  compelled  to  leave  the 
car  to  adjust  the  trolley  at  a  switch,  and 
who,  through  a  fall  to  the  ground,  was  un- 
able to  regain  the  car,  expert  evidence  is  in- 
admissible to  show  that,  according  to  the 
experience  and  general  custom  of  electric 
street  railway  companies,  one  man  was  suf- 
ficient to  operate  an  electric-car,  although 
the  witnesses  could  speak  from  their  obser- 
vation of  the  fact  that  certain  roads  did 
operate  certain  cars  with  but  one  man  in 
charge.  (Redfleld  v.  Oakland  Cons.  St.  Ry. 
Co.,  112  Cal.  220.) 

68.  Where  evidence  as  to  a  custom  of 
electric  railway  companies  amounts  to  the 
opinion  of  such  companies  as  to  the  ultimate 
fact  of  negligence  in  the  employment  of  a 
single  man  to  attend  an  electric  car,  who  1h 
required  to  leave  it  when  in  motion,  such 
evidence  is  not  admissible;  but  such  ulti- 
mate fact  is  matter  to  be  inferred  by  the 
jury  from  the  evidence,  without  the  aid  of 
expert  or  opinon  evidence.  (Redfleld  v.  Oak- 
land Consolidated  Street  Ry.  Co..  112  Cal. 
220.) 

60.  A  question  asked  of  the  defendant's 
witness  upon  cross-examination,  for  the  pur- 
pose of  showing  that  more  women  than  men 
were  accustomed  to  ride  upon  the  electric- 


cars  where  the  injury  occurred  to  the  wo- 
man for  whose  death  the  action  wan 
brought,  should  properly  be  excluded  as  im- 
material; but  the  admission  of  such  evidence 
Is  harmless  where  it  appears  that  it  could 
not  and  did  not  affect  the  question  of  negli- 
gence, or  prejudicially  affect  the  defendant. 
(Redfleld  v.  Oakland  Consolidated  Street 
Ry.  Co.,  112  CaL  220.) 

70.  A  witness  who  was  on  the  platform  of 
the  horsecar  at  the  time  of  its  collision  with 
the  electric-car,  and  who  saw  the  situation, 
though  not  an  expert,  may  testify  to  his 
opinion  that  had  the  driver  of  the  horse-car 
been  at  his  post  the  car  could  have  been 
stopped  to  avoid  it.  (Howland  v.  Oakland 
Cons.  St.  Ry.  Co.,  115  Cal.  487.) 

71.  Upon  the  trial  of  an  action  for  alleged 
negligence  of  the  defendants  in  causing  a 
collision  of  an  electric  motor-car  and  a 
horse-car.  wherehy  plaintiff  was  injured, 
where  one  of  the  controverted  questions  re- 
lates to  the  defective  condition  of  the  brakes 
upon  the  electric-car,  where  a  witness  for 
the  defendant  had  testified  that  he  was  the 
car  repairer  for  the  defendant  owning  the 
electric-car,  and  that  its  brakes  were  in 
good  condition  on  the  day  of  the  accident  it 
is  error  to  allow  the  plaintiff,  on  cross-exam- 
ination, to  ask  if  the  witness  had  not  been 
told  that  the  motorman  had  testified,  in  an- 
other action,  that  the  brakes  were  out  of 
order,  the  witness  not  having  referred  to 
the  motorman.  nor  to  his  testimony,  on  the 
direct  examination;  nor  is  such  error  cured, 
or  rendered  harmless,  by  a  direction  to  the> 
jury  that  they  were  not  to  consider  as  evi- 
dence any  statements  of  counsel  as  to  what 
testimony  was  given  on'  a  previous  trial, 
which  omits  to  tell  them  that  there  was  no 
competent  evidence  before  them  of  what  the 
evidence  on  that  trial  was.  (Howland  v. 
Oakland  Consolidated  Street  Railway  Com- 
pany, 115  Cal.  487.) 

72.  It  is  error  to  permit  plaintiff  to  be  ex- 
amined as  to  irrelevant  particulars  of  his  in- 
jury from  another  collision,  for  which  de- 
fendants were  not  responsible,  as  explana- 
tory of  his  alleged  nervous  appearance  at 
the  time  of  trial.  (Howland  v.  Oakland 
Cons.  St.  Ry.  Co.,  lift  Oal.  487.) 

73.  Where  the  collision  which  caused  the 
death  of  the  decedent  occurred  at  a  street 
crossing,  by  the  sudden  stopping  of  the  car 
in  the  middle  of  the  crossing,  and  the  col- 
lision with  it  of  a  brewery  wagon  coming 
rapidly  down  a  grade  on  the  side  street  and 
there  was  evidence  tending  to  show  that  had 
the  car  not  stopped  when  and  where  it  did 
the  collision  might  have  been  avoided,  the 
defendant  brewing  company  has  a  right  to 
offer  in  evidence,  as  against  its  code  fend  am. 
the  street  railway  company,  a  municipal 
ordinance  forbidding  the  stopping  of  street- 
cars upon  any  street  crossing  or  crosswalk, 
so  as  in  any  manner  to  obstruct  travel 
thereon,  except  where  the  grade  of  the 
street  is  such  as  not  to  admit  of  stopping  at 
i!jc  further  crossing,  and  the  exclusion  of 
such  ordinance  is  material  error,  and  is  not 
rendered  harmless  by  evidence  that  the 
stopping  of  the  car  was  the  best  thing  to  do. 
where  that  fact  is  not  admitted,  and  is  for 
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the  jury  to  determine.    (Harrison  v.  Sutter 
St.  Ry.  Co.,  116  Cal.  156.) 

c.  Instructions. 

Instructions  as  to  relative  rights  of  rail- 
road and  public.    See  ante,  VIII,  3,  a. 

74.  In  an  action  against  an  electric  rail- 
way company  to  recover  damages  for  in- 
juries received  by  an  infant  plaintiff  from 
being  knocked  down  and  run  over  by  one  of 
the  cars  of  the  company,  by  reason  of  its 
alleged  negligence,  where  there  was  no  di- 
rect Issue  upon  the  employment  of  an  incom- 
petent servant,  an  instruction  to  the  jury 
that,  in  determining  whether  the  defendant 
was  negligent  in  not  stopping  its  car  so  as 
to  avoid  the  injury,  they  had  the  right  to 
take  into  consideration  the  fact,  in  evidence, 
that  the  motorman  "had  only  been  at  work 
about  twelve  days,"  and  "was  a  new  hand 
on  the  road,"  is  erroneous,  the  defendant 
not  being  responsible  for  slight  negligence, 
but  only  for  a  want  of  ordinary  care,  and 
the  question  whether  it  was  in  the  exercise 
of  such  care  must  be  determined  from  a 
consideration  of  what  actually  occurred  at 
the  time  of  the  alleged  negligent  act,  re- 
gardless of  any  fact  affecting  the  general 
character  of  the  servant  for  skill  or  pro- 
ficiency In  the  discharge  of  his  duty,  which 
fact  should  not  have  been  submitted  to  the 
jury.  (Cunningham  v.  Los  Angeles  Rv.  Co.. 
115  Cal.  561.) 

75.  An  instruction  to  the  jury,  in  such 
action,  that  It  was  the  duty  of  a  person  or 
company  operating  an  electric  railway 
upon  the  streets  of  a  city  to  provide  "prop- 
er cars  and  appliances,  and  to  provide  safe, 
skillful,  watchful,  and  competent  agents  or 
servants  to  manage  the  same"  is  deficient 
in  not  further  charging  that,  in  performing 
such  duty,  the  defendant,  so  far  as  its  obli- 
gation to  the  plaintiff  was  concerned,  was 
only  called  upon  to  exercise  ordinary  care, 
and  an  instruction  given  on  behalf  of  the  de- 
fendant as  to  the  degree  of  care  required 
of  Its  servants,  is  not  the  equivalent  of  such 
qualification.  (Cunningham  v.  Los  Angeles 
Ry.  Co..  115  Cal.  561.) 

5.  Other  Questions  Relating  to. 

Franchise,  exemption  of  does  not  include 
what.    See  Exemptions,  10. 

Waiver  of  franchise  by  city  and  estop- 
pel.   See  Franchises,  5. 

Decree  foreclosing  lien  against  subse- 
quent lienholder  cannot  object  to  finding 
when.    See  Appeals,  361. 

Mandamus  will  not  lie  to  compel  assessor 
to  assess  in  excess  of  its  value.  See  Taxa- 
tion, 13. 

Receiver  of  street  railway  company,  lia- 
bility of.    See  Receivers,  28. 

Receiver  of  street  railway,  expenses  of  in 
management.    See  Receivers,  24. 

Appointment  of  receiver  for,  presumption 
in  favor  of.    See  Receivers,  11. 

RAPE. 
See  Criminal  Law,  XI,  28. 
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RATES. 

Water,  questions  relating  to.  See  Water 
Companies,  V. 

Taxation,  rate  of.    See  Taxation,  IV. 

Schedule  of,  admissibility  of  to  show  value 
of  services.     See  Agency,  23. 

Customary  rates  of  architects.  See  Archi- 
tects. 

RATIFICATION. 

Action  by  officer  condemning  property, 
ratification  of.     See  Eminent  Domain,  18. 

Acceptance  of  benefits  of  contract  as  a 
ratification.     See  Contracts,  VII. 

Acquiescence,  ratification  by.  See  Corpora- 
tions, 8& 

Acts  of  agent,  ratification  of.  See  Agency* 
II,  3. 

Contracts  of  corporation,  ratification  of. 
See  Corporations.  VII.  3. 

Contract  of  sale  executed  by  third  person. 
See  Mexican  Lands,  4,  5. 

Distinction  between  and  estoppel.  See  Es- 
toppel. 4. 

Evidence  fails  to  show  ratification  of  hus- 
band's act  by  wife,  when.  See  Husband 
and  Wife.  33. 

Fraudulent  conveyance,  ratification  of, 
what  necessary.    See  Waiver,  1. 

Void  contract  cannot  be  ratified.  See 
Municipal  Corporations,  19;  Supervisors,  II, 
5. 

REAL  ESTATE. 
See  Exchange. 

Actions  for  injuries  to,  limitation  of.  See 
Statute  of  Limitations,  IV,  3. 

Contract  with  real  estate  agent  is  not  a 
partnership  when.    See  Partnership,  2. 

Corporations  are  presumed  to  have  power 
to  hold.     See  Corporations,  70. 

Ejectment  for.     See  Ejectment. 

Interest  in  Irrigating  ditch  is  interest  in. 
See  Statute  of  Frauds,  12. 

Growing  crops.     See  Growing  Grope. 

Mining  claim  is.  See  Mines  and  Mining, 
12. 

Mortgage  of.    See  Mortgages. 

Partition  of.    See  Partition. 

Partnership  to  deal  in  realty,  accounting 
and  settlement  of.    See  Partnership,  29,  30. 

Presumption  of  authority  of  corporation  to 
buy.    See  Mines  and  Mining,  23. 

Trespass.    See  Trespass. 

Trust  in  cannot  be  created  by  parol.  See 
Trust  and  Trustees,  10. 

Use  and  occupation.  See  Use  and  Occu- 
pation. 

Vendor  and  vendee.  See  Vendor  and 
Vendee. 


REAL  ESTATE  BROKERS. 
See  Agency. 

Agent  cannot  claim  as  tenant.  See  Land- 
lord and  Tenant,  4. 

Power  of  cannot  be  created  or  extended 
by  parol.    See  Statute  of  Frauds,  7. 
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REASONABLE  DOUBT. 

As  to  insanity,  instructions  as  to.  See 
Insanity,  III.  2. 

Instructions  as  to.  See  Criminal  Law, 
IX,  8,  d;  XI,  16,  e,  B. 

REASONABLENESS. 

Of  ordinances.    See  Ordinances,  II,  3. 

Of  ordinance,  what  taken  into  considera- 
tion.   See  Streets,  64. 

•  Will,  unreasonableness  of.    See  Wills,  IV, 
1. 

REBUTTAL. 
See  Evidence,  IX,  2. 

RECEIPTS. 

As  evidence.  See  Executors  and  Adminis- 
trators, 86;  Bailments,  2, 3;  Mechanics*  Liens, 
68. 

Admissibility  of  receipts  where  same  re- 
ceipts obtained  by  fraud.  See  Taxation,  76. 

Final  receipt  is  evidence  of  ownership. 
See  Public  Lands,  16. 

Possession  as  evidence  on  question  of  pay- 
ment.   See  Bailments. 

Presumption  of  receipt  of  telegram.  See 
Telegraph  Companies,  1. 

Presumption  of  payment  from.  See 
Mortgages,  46. 

Conclusiveness  of.  See  Trusts  and 
Trustees,  33. 

Obtained  through  fraud  or  mistake  by 
guardian,  effect  of.  See  Guardian  and 
Ward,  11  et  seq. 

Executed  under  mistake,  relief  against. 
See  Mistake,  5. 

Receipts  for  payments  not  indorsed  on 
note.    See  Bills  and  Notes,  26. 

Receipt  may  be  demanded  for  goods  ten- 
dered.   See  Tender,  6. 

Warehouse.    See  Warehousemen,  2  et  seq. 

A  receipt  may  always  be  explained;  and 
never  so  well  as  when  given  to  the  sheriff 
to  make  up  his  record  in  a  foreclosure  sale. 
(Hardin  v.  Dickey,  123  Cal.  513.) 

RECEIVERS. 

I.  Appointment  of;    Jurisdiction;    Notice; 
Review  of  Order. 

II.  Possession  of  Property. 

III.  Powers  and  Contracts  of;   Actions   by; 

Expenses  of  Management  of  Property. 

IV.  Liabilities    of;    Defense   of  Actions    or 

Performance  of  Contracts  by;  Actions 
against. 

V.  Discharge  and   Accounting;    Power   of 
Court  After. 

A  direction  in  a  judgment  that  deed  be 
made  after  confirmation  of  sale,  construc- 
tion of.    See  Judgments,  32. 

United  States  district  court,  control  of 
funds  in  hands  of  receiver  of  state  court. 
See  Federal  Practice. 

Orders  relating  to  compensation  of,  appeal- 
ability of.    See  Appeals,  II,  7. 


I.  Appointment  of;  Jurisdiction;  Notice;  Re- 
view of  Order. 

Foreclosure,  receivers  in.  See  Mortgages, 
XVIII,  6. 

Appointment  of  on  foreclosure  of  chat- 
tel mortgage.    See  Mortgages,  XIX,  8. 

Appointment  of  in  suit  to  set  aside  fraudu- 
lent conveyance.  See  Husband  and  Wife, 
12. 

Creditor's  bill  to  remove  fraudulent  mort- 
gage, receiver  may  be  appointed  In.  See 
Venue,  4. 

In  foreclosure  of  a  mortgage  by  a  sur- 
viving partner  a  receiver  is  not  a  necessary 
party.    See  Partnership,  38. 

Waterworks,  receiver  cannot  be  appoint- 
ed for,  when.    See  Water  Companies,  4,  5. 

Appointment  of  to  enforce  decree  for  main- 
tenance.   See  Marriage  and  Divorce,  86. 

Alimony,  appointment  of  receiver  on  al- 
lowance of.  See  Marriage  and  Divorce,  II, 
5,  d. 

1.  The  cases  are  exceptional  in  which  a 
receiver  may  be  appointed  ex  parte,  and  as 
a  rule  a  receiver  ought  not  to  be  appointed 
without  notice,  or  without  the  clearest  proofs 
of  the  propriety  of  the  appointment.  But 
where  there  is  nothing  in  the  transcript  on 
appeal  to  show  that  the  appointment  of  a  re- 
ceiver to  enforce  the  judgment  was  made  with- 
out an  application  or  without  notice,  it  most 
be  presumed  in  support  of  the  judgment  that 
the  court  acted  upon  due  application  and 
after  notice  to  the  defendants.  (Huellman- 
tel  v.  Huellmantel,  124  Cal.  683.) 

2.  Where  a  particular  person  is  appointed 
a  receiver  by  consent  of  the  then  parties  to 
the  action,  and  thereafter,  upon  objections 
made  by  Intervening  creditors,  he  Is  remov- 
ed, and  another  person  is  appointed  re- 
ceiver at  the  request  of  such  intervenors,  a 
party  who  is  subsequently  substituted  as 
plaintiff  in  the  place  of  the  original  plain- 
tin*  is  not  estopped  to  question  the  validity 
of  the  appointment  of  the  second  receiver. 
(Grant  v.  U  A.  &  P.  Ry.  Co.,  116  Oal.  71.) 

3.  As  against  a  collateral  attack  upon  an 
order  appointing  a  receiver,  If  the  jurisdic- 
tion of  the  court  can,  in  any  event,  be  upheld 
and  its  action  validated,  this  will  be  done, 
even  though  the  facts  showing  such  juris- 
diction are  defectively  stated,  and  infer- 
ences must  be  indulged  in  to  support  the 
judgment  (Illinois  etc.  Sav.  Bk.  v.  Pacific 
Ry.  Co.,  115  Cal.  285.) 

4.  After  the  entry  of  the  Judgment,  al- 
though there  had  been  no  appeal  therefrom, 
and  the  defendant  had  obtained  a  stay  of 
its  execution  until  after  the  decision  of  his 
motion  for  a  new  trial,  the  court  had  Juris- 
diction to  appoint  a  receiver  of  the  land 
which  it  directed  to  be  sold,  and  to  give 
him  authority  to  collect  the  rents  thereof 
and  to  hold  the  same  subject  to  its  further 
order.    (Krellng  v.  Kreling,  118  CaL  421.) 

5.  In  an  action  to  compel  a  conveyance 
from  the  heirs  of  a  deceased  person,  many 
of  whom  are  minors,  the  court  has  power  to 
appoint  a  receiver  in  whom  the  legal  title 
may  be  vested  by  the  decree  to  make  the  con- 
veyance, for  tine  purpose  of  carrying  the 
judgment  into  effect    A  person  to  execute 
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conveyances  ordered  by  a  court  of  equity 
is  usually  designated  a  "commissioner";  but 
it  is  immaterial  whether  be  be  called  a  com- 
missioner or  receiver,  as  his  powers  and 
duties  are  fixed  by  the  decree,  and  need  not 
be  inferred  from  the  name  or  title  of  the 
officer.  (Seadden  Flat  G.  M.  Oo.  y.  Scad- 
den,  121  Gal.  33.) 

6.  The  rights  of  a  mortgagee  do  not  in- 
clude the  right  to  possess  the  land,  nor  to 
have  possession  thereof  delivered  to  a  re- 
ceiver, in  an  action  not  prosecuted  for  the 
purpose  of  foreclosure;  and  in  an  action  by 
an  assignee  of  a  certificate  of  redemption, 
to  compel  a  sheriff's  deed,  and  to  quiet  the 
title  to  the  land  sold,  in  which  it  appears 
that  plaintiff  is  only  a  mortgagee  of  the  in- 
terest of  the  redemptioner  in  the  land,  he 
has  no  right  to  the  appointment  of  a  receiver 
to  take  possession  of  the  property,  and  to 
collect  the  rents.  (San  Jose  Safe  Deposit 
Bank  of  Savings  v.  Bank  of  Madera,  121  Cal. 
543.) 

7.  An  order  appointing  a  receiver,  made 
without  jurisdiction,  may  be  annulled  upon 
certiorari,  notwithstanding  the  petitioner  nas 
appealed  therefrom,  and  has  given  an  un- 
dertaking to  stay  proceedings  in  an  amount 
fixed  by  the  judge  of  the  court.  (Los  Ange- 
les City  Water  Company  v.  Superior  Court 
of  Los  Angeles  County.  124  Cal.  385.) 

8.  A  receiver  cannot  be  appointed  to  carry 
into  effect  a  judgment  for  plaintiff  for  the 
recovery  of  rents,  where  the  execution  of 
such  judgment  has  been  stayed  by  proper 
bond,  pending  an  appeal  therefrom  by  the 
defendant  (San  Jose  Safe  Deposit  Bank  of 
Savings  v.  Bank  of  Madera,  121  Cal.  543.) 

9.  A  receiver  cannot  be  appointed  for  the 
purpose  of  collecting  and  preserving  future 
rents  to  abide  the  result  of  an  action  which 
is  not  in  the  nature  of  a  suit  in  equity  to 
subject  the  rents  to  the  payment  of  a  mort- 
gage debt  but  which  proceeds  on  the  as- 
sumption of  ownership  by  plaintiff  of  the 
land  and  the  profits  thereof.  (San  Jose  Safe 
Deposit  Bank  of  Savings  v.  Bank  of  Madera, 
121  Cal.  543.) 

10.  In  such  an  action  involving  merely 
legal,  as  distinguished  from  equitable,  rights, 
the  law  does  not  authorize  the  appointment 
of  a  receiver.  (San  Jose  Safe  Deposit  Bank 
of  Savings  v.  Bank  of  Madera,  121  Cal.  543.) 

11.  In  an  action  to  foreclose  a  mortgage 
upon  a  street  railway,  where  the  trial 
court  finds  that  in  a  prior  action  a  receiver 
had  been  appointed  to  take  possession  of 
and  operate  the  street-car  lines,  and  that 
certain  receiver's  certificates  had  been  au- 
thorized and  issued  in  such  action,  and,  by 
its  judgment,  declares  such  certificates  to 
be  a  first  lien  upon  the  mortgaged  property, 
upon  appeal  from  such  judgment  by  a  sub- 
sequent llenholder,  taken  upon  the  judgment- 
roll  alone,  no  inference  can  be  indulged  to 
defeat  the  judgment,  and  facts  which  would 
have  authorized  the  action  of  the  trial 
court  must  be  presumed  to  have  existed: 
and  where  the  record  upon  such  appeal  does 
not  show  the  character  of  the  prior  action 
in  which  the  receiver  was  appointed,  nor 
that  there  was  not  before  the  court  in  that 
action    everything   in    the    way  of  subject 


matter  and  parties  requisite  to  give  the 
court  jurisdiction  to  bind  the  property  and 
parties  in  the  foreclosure  suit,  it  will  be  pre- 
sumed that  the  prior  action  was  one  which 
authorized  the  appointment  of  the  receiver, 
and  that  facts  existed  authorizing  the  court 
in  such  action  to  issue  the  certificates,  and 
giving  it  jurisdiction  to  bind  the  property 
and  parties  to  the  foreclosure  suit,  and  also 
that  such  facts  were  proved  at  the  trial  of 
the  foreclosure  suit,  in  the  absence  of  evi- 
dence and  findings  to  the  contrary.  (Illinois 
etc.  Sav.  Bank  v.  Pacific  Ry.  Oo.,  116  Cal. 
285.) 

Order  appointing,  not  reviewed  where  re- 
ceiver discharged.    See  Certiorari,  4. 

Prior  appeal  from  order  appointing  re- 
ceiver, effect  of.    See  Appeals,  212. 

II.  Possession  of  the  Property. 

Receiver  cannot  maintain  replevin  to  re- 
cover possession  of  personalty,  when.  See 
post,  20. 

Foreclosure,  receiver  on,  right  to  growing 
crops.    See  Growing  Crops. 

12.  Where  a  judgment  has  been  rendered 
directing  the  defendant  to  satisfy  a  partic- 
ular claim  within  a  specified  time,  and,  in 
default  thereof,  that  a  certain  piece  of  real 
property  described  in  the  judgment  be  sold 
and  the  proceeds  applied  in  payment  of 
said  claim,  and,  if  insufficient,  that  judg- 
ment should  be  docketed  against  the  de- 
fendant for  the  deficiency,  the  court  has 
no  jurisdiction,  in  an  order  thereafter  made 
appointing  a  receiver,  to  direct  him  to  take 
charge  and  possession  of  any  property  of* 
the  defendant  other  than  that  described  in 
the  judgment  (Kreling  v.  Kreling,  118  Cal. 
421.) 

13.  An  order  appointing  a  receiver  does 
not  constitute  ipso  facto  a  possession  of  any 
property  which  the  party  at  whose  instance 
the  appointment  is  made  has  no  estate  in, 
or  right  to,  or  lien  upon,  prior  to  and  in- 
dependent of  the  appointment  of  the  re- 
ceiver; and  such  an  order  made  in  a  suit 
for  the  foreclosure  of  a  mortgage  of  land 
which  creates  no  lien  upon  the  growing 
crops  confers  no  possession  thereof  upon 
the  receiver  prior  to  an  act  upon  his  part 
taking  possession  of  the  crop.  (Bank  of 
Woodland  r.  Heron,  120  Cal.  614.) 

14.  Upon  the  appointment  of  a  receiver 
in  an  action,  the  superior  court  has  no  jur- 
isdiction to  order  that  property  in  the  pos- 
session of  and  claimed  by  a  third  person  or 
corporation  not  a  party  to  the  suit  shall  be 
delivered  to  the  receiver.  The  court  can 
only  authorize  the  receiver  to  bring  suit 
therefor;  and  the  enforcement  of  an  order 
requiring  summary  delivery  of  the  posses- 
sion to  the  receiver,  without  an  action,  will 
be  restrained  by  writ  of  prohibition.  (Stup- 
arlch  Manufacturing  Company  v.  Superior 
Court,  123  Cal.  290.) 

15.  A  person  or  corporation  in  possession 
of  personal  property  under  a  claim  of 
ownership  cannot  be  summarily  deprived 
thereof  by  an  order  of  court  based  upon  ex 
parte  affidavits  in  a  proceeding  to  which 
such  claimant  is  not  a  party;  but  he  has  the 
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right  to  have  his  title  determined  in  an  ap- 
propriate action  by  the  verdict  of  a  jury  or 
the  findings  of  the  court  upon  issues  framed 
for  that  purpose.  (Stuparich  Mfg.  Co.  v. 
Superior  Court,  123  Cal.  290.) 

16.  The  fact  that  the  plaintiff  in  the  ac- 
tion in  which  a  receiver  is  appointed  has 
possession  of  property  as  an  officer  of  a 
corporation  which  claims  the  ownership  of 
the  property,  and  which  is  not  a  party  to 
the  suit,  does  not  change  the  rule  that  the 
corporation  cannot  be  deprived  of  its  pos- 
session without  an  action  properly  brought 
against  it;  but  the  plaintiff  in  such  case  has 
the  right  to  assert  the  ownership  of  the 
corporation,  and  the  character  in  which  he 
held  the  property  as  an  officer  thereof. 
(Stuparich  Mfg.  Co.  v.  Superior  Court,  123 
Cal.  290.) 

III.  Powers  and  Contracts  of;  Actions  by; 
Expenses  of  Management  of  Prop- 
erty. 

Powers  of.  See  Bankruptcy  and  Insol- 
vency, VI. 

Appointment  of,  does  not  enlarge  right  to 
intervene.    See  Partnership,  33. 

Promise  to  intervenor  to  hold  fund  until 
litigation  ended,  when  without  considera- 
tion.   See  Intervention,  3. 

Intervention  in  suit  by.    See  Intervention, 

3. 

Notice  to.  See  Bankruptcy  and  Insol- 
vency, VI. 

17.  A  receiver  appointed  in  a  foreclosure 
suit  against  a  deceased  mortgagor  may 
make  a  valid  contract  for  an  agreed  com- 
mission to  act  as  an  agent  in  negotiating 
the  purchase  by  third  parties  of  the  note 
and  mortgage  in  suit  for  full  consideration, 
with  the  view  of  acquiring  title  to  the 
mortgaged  land  by  the  foreclosure,  if  it  does 
not  appear  that  the  agent  did  any  act  as 
receiver  by  which  the  purchasers  were  mis- 
led, and  if  no  creditors  of  the  deceased 
mortgagor  complain.  Such  contract  is  not 
contrary  to  law,  or  to  good  morals,  or  pub- 
lic policy.  (De  Jarnatt  v.  Peake,  123  Cal. 
607.) 

18.  A  check  given  to  such  receiver  by  the 
purchasers,  for  his  agreed  commissions  as 
such  agent,  is  valid;  and,  upon  stoppage  of 
payment,  he  may  maintain  an  action  there- 
upon against  the  makers.  (De  Jarnatt  v. 
Peake,  123  Cal.  607.) 

19.  A  receiver  appointed  at  the  instance 
of  plaintiff  in  an  action  for  an  accounting 
and  dissolution  of  an  alleged  partnership 
between  plaintiff  and  defendant,  to  collect 
the  assets  of  that  partnership,  has  no 
power  to  institute  an  action  against  a  bank 
to  recover  the  proceeds  of  the  sales  of 
property  belonging  to  a  partnership  be- 
tween the  defendant  and  one  who  had  in- 
tervened in  the  action  for  an  accounting 
and  dissolution  of  partnership,  averring 
that  he  was  a  partner  with  defendant  in 
the  alleged  partnership  business,  and  that 
plaintiff  was  not  such  partner,  and  in  whose 
favor  judgment  had  been  rendered  prior  to 
the  commencement  of  the  action  by  the  re- 


ceiver, for  a  dissolution  and  accounting  of 
the  partnership  between  the  intervenor  and 
the  defendant;  and  where  such  receiver,  in 
the  action  against  the  bank,  alleged  special 
authority  to  collect  such  proceeds  of  sales 
as  were  held  by  the  bank,  a  finding  against 
such  authority,  which  has  support  in  the 
evidence,  is  fatal  to  any  recovery  by  the 
receiver  against  the  bank.  (Wheat  v.  Bank 
of  California.  119  Cal.  4.) 

20.  A  receiver  appointed  to  take  posses- 
sion of  mortgaged  railroad  property  in  an 
action  of  foreclosure  cannot,  without  an 
order  of  court,  maintain  an  action  of  re- 
plevin to  recover  the  possession  of  per- 
sonal property  belonging  to  the  railroad 
company,  which  was  not  taken  from  his 
possession,  but  was  held  by  the  sheriff 
under  a  writ  of  attachment,  and  had  come 
into  the  possession  of  the  receiver  only  as 
care-taker  for  the  sheriff.  (Bishop  v.  Mc- 
Killican,  124  Cal.  321.) 

21.  Where  the  action  of  a  receiver  ap- 
pointed against  a  water  company  to  collect 
water  rates  due  thereto  was  stayed  pending 
an  appeal  from  the  order  appointing  the  re- 
ceiver, the  receiver  will  be  restrained  by 
order  of  this  court  from  collecting  money 
received  by  the  water  company  for  water 
rates  and  deposited  by  it  in  bank.  (Los 
Angeles  City  Water  Co.  v.  Superior  Court 
of  Los  Angeles  Co.,  124  Cal.  385.) 

22.  In  the  account  of  a  receiver  who  had 
taken  unauthorized  possession  of  and  had 
harvested  a  crop  of  grain  belonging  to  the 
estate  of  the  deceased  mortgagor,  he  should 
not  be  charged  with  the  gross  proceeds  of 
the  crop,  but  should  be  allowed  the  reason- 
able expenses  incurred  by  him  without  any 
charge  for  his  services  as  receiver,  in  the 
absence  of  any  showing  that  he  failed  to 
harvest  the  crops  economically,  and  with 
as  little  cost  to  the  estate  as  they  could 
have  been  harvested  by  its  administratrix. 
(Locke  v.  Klunker.  123  Cal.  231.) 

23.  An  action  will  not  lie  for  services  ren- 
dered to  a  receiver  of  a  railroad  corporation 
in  aiding  and  supplementing  the  superin- 
tendence due  from  the  receiver;  but  all 
charges  for  services  rendered  to  the  re- 
ceiver, of  whatever  kind,  are  to  be  allowed 
by  the  court  to  the  receiver  as  part  of  his 
expenses,  and  not  to  the  claimant.  Such 
charges  are  in  this  respect  like  the  expenses 
of  administration  incurred  by  an  adminis- 
trator.   (Joost  v.  Bennett,  123  Cal.  424.) 

24.  When  a  court,  in  a  proper  case,  and 
under  circumstances  apparently  authorizing 
such  action,  takes  street  railway  property 
into  its  possession  through  a  receiver,  which 
is  of  a  character  to  give  the  public  a  right  to 
its  continued  operation  and  use,  the  court 
acquires  a  right  and  assumes  the  obligation 
of  keeping  such  property  in  operation,  and. 
for  that  purpose,  is  authorized  to  incur 
such  expenses,  and  create  such  obligations 
against  the  property,  as  are  necessary  to 
keep  the  same  in  repair  and  pay  operating 
expenses;  and  such  expenses  and  obliga- 
tions are  burdens  necessarily  on  the  prop- 
erty taken  possession  of,  irrespective  of  the 
question  who  may  be  the  ultimate  owner, 
or  who  may  have  the  preferred  lien,  or  who 
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may  invoke  the  receivership.    (Illinois  etc. 
Sav.  Bank  v.  Pacific  Ry.  Co.,  115  Cal.  285.) 
Receivers,     certificates,     presumption     in 
favor  of  court's  action.    See  ante,  11. 

IV.  Liabilities    of;    Defense    of    Actions  or 

Performance  of  Contracts  by;  Actions 
against. 

25.  In  no  case  should  a  receiver  of  a  rail- 
road corporation  undertake  the  defense  of 
any  actions  pending  against  the  corporation 
at  the  date  of  his  appointment,  unless  di- 
rected or  authorized  to  do  so  by  the  court. 
(Joost  v.  Bennett,  123  Cal.  424.) 

26.  A  receiver  of  an  insolvent  irrigation 
company  is  not  bound  to  perform  its  con- 
tracts, unless  it  appears  to  be  to  the  inter- 
est of  the  creditors;  but  a  demand  upon 
such  receiver  to  fulfill  its  contract  for  the 
supply  of  water  is  proper,  as  he  is  the  only 
person  who  can  perform  such  contract,  and 
it  would  be  to  the  interest  of  the  creditors 
for  him  to  deliver  the  water,  if  he  had  it. 
(Ruse  Lumber  &  Mill  Co.  v.  Muscupiabe 
Land  &  Water  Co.,  120  Cal.  521.) 

27.  A  verified  petition  to  compel  a  re- 
ceiver to  pay  over  funds  to  the  petitioner  is 
In  the  nature  of  a  motion,  in  which  the 
moving  party  makes  a  prima  facie  case  by 
his  sworn  statement;  and  it  is  immaterial 
whether  the  statement  be  termed  a  com- 
plaint, or  a  petition  in  the  nature  of  a  com- 
plaint, or  an  affidavit,  it  being  evidence 
which  is  to  be  met  at  the  hearing  upon  the 
order  to  show  cause;  and,  if  not  so  met,  the 
court  is  authorized  to  treat  the  statements 
of  the  verified  petition  as  established  facts. 
(California  Title  Insurance  and  Trust  Co.  v. 
Consolidated  Piedmont  Cable  Co.,  117  Cal. 
237.) 

28.  A  receiver,  appointed  with  authority 
only  to  take  possession  of  a  mortgaged 
street  railway,  and  to  operate  the  road,  etc., 
without  any  authority  to  collect  debts, 
which  were  due  to  the  street  railway  com- 
pany prior  to  his  appointment,  and  which 
were  not  covered  by  the  mortgage,  is  not 
absolved  from  liability  to  an  attaching 
creditor  of  the  street  railway  company 
under  a  garnishment  for  the  amount  of  the 
debts  so  collected,  by  reason  of  having 
wrongfully  mingled  the  funds  with  those 
received  in  the  course  of  his  receivership, 
and  paid  them  out  without  authority;  and 
he  may  be  properly  ordered  to  pay  over 
the  funds  so  collected,  to  be  applied  upon  a 
Judgment  obtained  by  the  attaching  creditor 
against  the  railway  company.  (California 
Title  Ins.  and  T.  Co.  v.  Consolidated  Pied- 
mont Cable  Co.,  117  Cal.  237.) 

Action  will  not  lie  for  services  rendered 
receiver.    See  ante,  23. 

V.  Discharge    and    Accounting;    Power    of 

Court  After. 

Allowances  to  receivers.  See  ante,  22  et 
sec]. 

Order  appointing  not  reviewed  where  re- 
ceiver discharged.    See  Appeals,  212. 

20.  The  entry  of  a  Judgment  of  dismissal 
by  the  clerk  at  the  request  of  the  plaintiff 


before  the  issuance  of  summons,  or  the  ap- 
pearance of  any  defendant,  cannot  deprive 
the  court  of  jurisdiction  to  settle  the  ac- 
count of  a  receiver  appointed  by  the  court 
at  the  instance  of  the  plaintiff,  to  take  pos- 
session of  the  property  described  in  the 
complaint  The  receiver  is  still  amenable 
to  the  court  as  its  officer,  until  discharged 
by  the  court,  and  it  may  direct  the  appli- 
cation of  the  funds  in  his  hands.  (Pacific 
Bank  v.  Madera  Fruit  and  Land  Co.,  124 
Cal.  525.) 

30.  Where  a  receiver  of  the  rents  and 
profits  of  real  estate  in  controversy  was 
discharged  under  a  stipulation  that  the  net 
proceeds  received  by  him  should  be  placed 
in  the  county  treasury,  subject  to  future 
order  of  the  court,  and  that  defendant 
should  give  bond  to  pay  and  account  for 
rents  and  profits  to  be  thereafter  received 
by  him,  and  to  pay  any  judgment  which 
might  be  recovered  against  him  therefor, 
the  pendency  of  an  appeal  from  a  judgment 
against  the  plaintiff  for  costs,  and  the  fact 
that  no  bond  upon  appeal  from  the  judg- 
ment was  necessary  or  authorized  by  the 
code  to  stay  proceedings  as  to  the  money 
held  by  the  county  treasurer,  and  that  the 
statutory  bond  was  given  upon  the  appeal, 
besides  a  bond  in  double  the  amount  of  the 
judgment  for  costs,  did  not  operate  to  stay 
the  authority  of  the  court  to  deal  with  the 
receiver,  and  with  the  funds  paid  into  the 
treasury  by  him  under  the  order  of  the 
court,  and  an  order  directing  the  funds  to 
be  paid  to  the  defendant  will  be  affirmed 
under  the  stipulation,  upon  the  ground  that 
the  money  so  paid  to  him  became  subject 
to  the  terms  of  the  bond  given  by  him 
thereunder  for  rents  and  profits  thereafter 
to  be  received  by  him.  (Broder  v.  Conklin, 
121  Cal.  289.) 

RECEIVING  STOLEN  GOODS. 
See  Criminal  Law,  XI,  29. 

RECITALS. 

Judgments,  recitals  in.  See  Judgments, 
IX. 

Docket,  recitals  in,  effect  of,  where  no  pro- 
vision made  by  statute.    See  Summons,  9. 

Bonds,  recitals  in,  conclusiveness  of.  See 
Appeals,  100. 

Deeds,  recitals  in,  as  evidence.  See  Hus- 
band and  Wife,  50. 

Homestead  declaration,  recitals  in  as  evi- 
dence.   See  Homesteads,  7. 

Tax  deeds,  recitals  in.    See  Taxation,  XI. 

RECLAMATION  DISTRICTS. 
See  Swamp  and  Overflowed  Lands,  II. 

RECORDERS. 

See  Registration. 

It  is  no  part  of  the  official  duties  of  a 
county  recorder,  as  such,  to  record  notices 
of  locations  of  mining  claims,  and  any 
moneys  which  he  may  receive  for  so  doing 
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are  not  fees  for  which  he  or  his  bondsmen 
are  accountable  to  the  county.  (County  of 
San  Bernardino  v.  Davidson,  112  Cal.  508.) 

RECORDS. 
See  Registration. 

Findings  are  part  of  record.  See  Find- 
ings, 7. 

Not  conclusive.    See  Jury  and  Jurors,  20. 

Services  in  procuring  abstract  of  records, 
admissibility  of  schedule  of  rates  to  show 
value  of.    See  Agency,  III,  1. 

Searchers  of,  relief  against  mistakes  of. 
See  Homesteads,  27. 

Corporations  are  estopped  to  show  falsity 
of,  when.    See  Corporations,  116. 

Of  notice,  attorney  cannot  impeach,  when. 
See  Certiorari,  9. 

Constructive  notice  by  record  does  not  ap- 
ply to  void  judgment.    See  Homesteads,  28. 

Judgment-roll  of  another  county  as  evi- 
dence.   See  Evidence,  II,  6. 

Failure  to  make  amendment  allowed, 
record  will  be  corrected.  See  Pleading  and 
Practice,  51. 

Court  may  correct.  See  Jury  and  Jurors, 
20. 

Amendment  of,  supplying  proof  of  service. 
See  Default,  1. 

Denying  on  information  and  belief.  See 
Pleading  and  Practice,  15. 

Lost  judgment-book  as  evidence  of  mat- 
ters decided.    See  Judgments,  3. 

Appeal,  record  on,  questions  relating  to. 
See  Appeals,  VI. 

Verity  of  record.    See  Appeals,  XI,  2. 

A  court  has  power  to  cause  its  records  to 
correctly  set  forth  the  orders  which  it  has 
actually  made,  as  well  as  to  set  aside  an 
order  which  it  has  made  through  inadvert- 
ence or  mistake;  and  if  the  question  of  mis- 
take or  inadvertence  is  disputed,  the  deci- 
sion of  the  judge  upon  any  controverted 
fact  is  not  open  to  review.  (People  v.  Cur- 
tis, 113  Cal.  08.) 


RECOUPMENT. 
See  Counterclaim;  Setoff. 

REDEMPTION. 

Offer  to  redeem  after  title  passed.  See 
Injunctions,  VII. 

From  execution  sale.    -See  Executions,  IV. 

From  foreclosure  sale.  See  Mortgages, 
XVIII,  12. 

Chattel  mortgage,  redemption  from.  See 
Mortgages,  XIX,  8. 

Tax  sale,  redemption  from.  See  Taxa- 
tion, X. 

Action  to  redeem  from  deed  intended  as 
mortgage,  decree  in.    See  Mortgages,  11. 

Change  in  redemption  law,  effect  of.  See 
Taxation,  X. 


RE-EXAMINATION. 

As  to   competency   on   second  trial. 
Witnesses,  I,  1. 


See 


REFERENCES. 
See  Court  Commissioners. 

What  is  a  reference.  See  Court  Commis- 
sioners, 3. 

Fees  of  referees  should  be  allowed  as 
costs.    See  Costs,  4. 

Account  of  assignee  may  be  referred  to 
referee.  See  Bankruptcy  and  Insolvency. 
61. 

To  prior  decree  in  decree  of  distribution. 
See  Estates  of  Deceased  Persons,  VIII.  3. 

Reference  to  deed  in  a  will.  See  Wills, 
VI.  2. 

Survey  and  map  referred  to  in  deed,  ad- 
missibility of.    See  Evidence,  20,  21. 

The  finding  of  the  referee  will  not  be  dis- 
turbed for  insufficiency  of  the  evidence, 
where  it  is  conflicting,  confused,  and  uncer- 
tain, if  there  is  any  evidence  to  support  1L 
(Jackson  v.  Puget  Sound  Lumber  Co.,  123 
Cal.  97.) 

REFORMATION  OF  CONTRACTS. 

Action  to  correct  deed  and  quiet  title.  See 
Statute  of  Limitations,  IV,  7. 

Contract  of  married  woman,  reformation 
of.    See  Married  Women,  L 

Defective  execution  of  contract  not  aided 
when.    See  Municipal  Corporations,  52. 

Mistake,  reformation  for.  See  Mortgages, 
IV. 

Will  not  reformed  for  mistake,  when. 
Seel  Estates  of  Deceased  Persons,  121. 

Mortgages,  reformation  of.  See  Mort- 
gages, IV. 

Parties  not  entitled  to  jury  trial  in  action 
for.    See  Jury  and  Jurors/  2. 

Cross-complaint  may  seek  reformation, 
when.    See  Cross-complaint,  1. 

Relief  beyond  specific  allegations,  when 
granted.    See  Acknowledgments,  9. 

1.  An  action  lies  to  reform  a  mistaken 
description  in  a  properly  executed  instru- 
ment; and,  for  the  purpose  of  such  action, 
there  is  no  difference  between  a  description 
which  does  not  include  all  the  property  in- 
tended to  be  conveyed  and  a  description 
which  is  defective  in  any  other  respect. 
(Stevens  v.  Holman,  112  Cal.  345.) 

2.  Where  a  mortgage  executed  in  due 
form  by  the  husband  and  wife  upon  the 
homestead  did  not  include  all  of  the  home- 
stead premises  which  the  husband  and 
wife  had  agreed  to  mortgage,  and  the 
mortgagee  accepted  the  mortgage  under  the 
mistaken  belief  that  it  included  all  the  land 
agreed  to  be  mortgaged,  and  the  husband 
and  wife  knew  that  he  so  mistakenly  be- 
lieved, and  that  he  was  deceived  in  so  be- 
lieving, and  that  he  accepted  the  mortgage 
with  such  mistaken  belief,  the  mortgagee  is 
entitled,  under  section  3399  of  the  Civil 
Code,  to  have  the  mortgage  reformed  so  as 
to  express  the  intention  and  agreement  of 
the  parties,  and  to  have  it  foreclosed  upon 
the  homestead  as  thus  reformed.  (Stevens 
v.  Holman,  112  Cal.  345.) 

3.  A  mortgagee  is  entitled  to  all  the  se- 
curity for  which  he  contracted;  and  a  com- 
plaint in  an  action  to  reform  a  mistaken 
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description  of  the  land  mortgaged  by  the 
inclusion  of  other  land  agreed  to  be  mort- 
gaged, need  not  aver  that  the  mortgage,  as 
mistakenly  made,  was  insufficient  security. 
(Stevens  v.  Holman,  112  Cal.  345.) 

4.  In  an  action  to  reform  a  conveyance 
which  by  mistake  conveyed  the  whole 
of  a  certain  lot  instead  of  the  undivid- 
ed half  thereof,  as  intended,  where  the 
complaint,  though  averring  a  mutual  mis- 
take of  the  grantor  and  grantee,  also 
averred  that  the  defendant  knew  at  the 
time  of  accepting  the  deed  that  the  plaintiff 
also  supposed  that  the  deed  described  and 
conveyed  only  the  undivided  half  of  the 
property,  the  last  averment  brought  the 
case  within  section  3399  of  the  Civil  Code 
and  justified  a  reformation  of  the  deed;  and 
where  the  evidence  showed  and  the  court 
found  that,  at  the  time  of  the  acceptance 
and  record  of  the  deed,  the  grantee  knew 
that  the  deed  conveyed  the  whole  lot  and 
that  the  grantor  supposed  that  the  deed 
conveyed  only  the  undivided  one-half  of  the 
lot,  and  that  the  language  of  the  deed  con- 
veying the  whole  lot  was  a  mistake,  there  is 
no  substantial  or  material  variance,  which 
could  mislead  the  defendant  to  his  preju- 
dice, between  the  complaint  and  the  find- 
ings and  proof.    (Holt  v.  Holt,  120  Cal.  67.) 

5.  A  court  is  not  authorized  to  reform  a 
deed  upon  the  ground  of  mistake,  unless  it 
is  shown  by  clear  and  satisfactory  evi- 
dence that  there  was  a  mutual  mistake,  and 
that,  as  written,  it  does  not  express  the  in- 
tention of  both  parties;  and  the  evidence 
must  be  such  as  to  leave  no  reasonable 
doubt  in  the  mind  of  the  court  in  what  the 
mistake1  consisted,  and  what  reformation 
should  be  made  to  express  the  intention  of 
both  parties.  (Hochstein  v.  Berghauser, 
123  Cal.  681.) 

6.  In  an  action  to  reform  a  deed  upon  the 
ground  of  mutual  mistake,  the  rules  that 
evidence  warranting  the  reformation  of  the 
deed  must  be  clear  and  convincing  and  not 
loose,  equivocal,  or  contradictory,  leaving 
the  mistake  open  to  doubt,  and  that  unless 
the  proofs  come  up  to  this  standard  equity 
will  withhold  relief,  are  merely  rules  for 
the  government  of  the  trial  court;  and  they 
are  not  controlling  upon  appeal  from  a 
judgment  reforming  the  deed,  where  the 
findings  find  support  in  the  evidence,  not- 
withstanding the  evidence  is  conflicting. 
The  court  cannot  in  such  a  case  enter  upon 
an  examination  of  the  evidence  to  deter- 
mine where  the  preponderance  lies,  or  de- 
cide as  to  the  weight  of  conflicting  evi- 
dence.   (Capelli  v.  Dondero,  123  Oal.  324.) 

7.  A  vendor  of  real  estate  is  not  entitled 
to  have  the  contract  of  sale  reformed  so  as 
to  limit  the  contract  for  the  sale  of  the 
property  described,  to  the  sale  merely  of 
his  right,  title,  and  interest  in  the  property, 
on  the  ground  of  mistake,  unless  he  shall 
show  by  satisfactory  evidence  that  the 
agreement  between  him  and  the  defendant 
was  as  alleged,  and  was  so  understood  by 
both  the  defendant  and  himself  when  they 
signed  the  instrument  The  terms  of  the 
written  instrument,  as  actually  signed,  must 
prevail  over  previous  negotiations  unless  it 


is  shown  that  by  reason  of  a  mutual  mis- 
take, it  did  not  express  their  actual  agree- 
ment.   (Ward  v.  Yorba,  123  Cal.  447.) 

8.  An  agreement  to  convey  a  specified 
number  of  acres  of  land  out  of  a  larger 
tract,  at  a  fixed  price  per  acre,  vests  the 
equitable  title  to  that  quantity  of  land  in 
the  purchaser;  and  where,  by  mutual  mis- 
take in  description,  the  deeds  to  adjoining 
purchasers  did  not  include  the  quantity  of 
land  specified,  and  by  consent  of  the 
grantor  and  grantees,  the  possession  of  each 
grantee  was  changed,  so  as  to  give  to  each 
actual  possession  of  the  full  acreage  sold 
pursuant  to  a  survey  made  for  that  pur- 
pose, and,  under  an  oral  agreement  that  the 
grantor  should  execute  new  deeds  accord- 
ingly, a  perfect  equity  became  thereby 
vested  in  each  grantee;  and  a  court  of 
equity  will  reform  such  a  deed,  and  compel 
a  conveyance  from  a  subsequent  grantee  of 
the  legal  title,  who  took  with  notice  of  the 
•equitable  title.  (Stonesifer  v.  Kilburn,  122 
Cal.  659.) 

9.  Where  the  purpose  of  the  action  and 
the  effect  of  the  judgment  was  merely  to 
reform  a  deed  made  from  the  defendant  to 
the  plaintiff,  the  effect  of  a  decree  of  divorce 
between  plaintiff  and  defendant  regulating 
the  rights  of  the  parties  in  a  homestead, 
and  providing  for  a  conveyance  from  the 
divorced  husband  to  the  divorced  wife  of 
an  undivided  half  thereof,  is  not  involved, 
and  none  of  the  rights  of  the  parties  under 
such  decree  of  divorce  are  determined  or 
affected,  by  the  judgment  reforming  the 
deed;  and,  where  the  defendant  in  her  an- 
swer claimed  the  whole  of  the  property, 
she  cannot  complain  of  a  judgment  giving 
her  an  undivided  half  thereof.  (Holt  v. 
Holt,  120  Cal.  67.) 

■ 

REFORMATORIES. 
See  Whittier  Reform  School. 

Commitment  of  minor  to  Whittier  Reform 
School.    See  Criminal  Law,  204,  205. 

REFRESHING  MEMORY. 
See  Witnesses,  II,  5. 

REGISTRAR. 

Mandamus  to  compel  registrar  to  file  cer- 
tificate of  nomination  will  hot  lie,  when. 
See  Elections,  6. 

REGISTRATION. 
See  Recorders. 

Building  contract,  recording.  See  Me- 
chanics' Liens,  I,  3. 

Chattel  mortgage,  recording  of.  See  Mort- 
gages, XIX,  5. 

Mortgages,  recording  of.  See  Mortgages, 
V. 

Unauthorized  and  void  record  of  mort- 
gage, effect  of.    See  Homesteads,  19. 

Street  contract,  recording  of.  See  Streets, 
X,  1. 

Prior  recordation  does  not  give  prior- 
ity, when.    See  Mortgages,  17. 
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REGULAR    ELECTIONS— RELATION. 


Presumption  that  deed  first  recorded  was 
first  delivered.    See  Mortgages,  72. 

Notice,  record  as.    See  Mortgages,  39,  40. 

Record  of  deed  is  not  constructive  notice 
of  dissolution  of  partnership.  See  Mines 
and  Mining,  21. 

Purchaser  of  decedent's  property  not 
chargeable  with  notice  of  secret  defects  not 
appearing  of  record.  See  Estates  of  De- 
ceased Persons,  91. 

Knowledge  of  cashier  of  prior  mortgage 
as  notice  to  bank.  See  Banks  and  Banking, 
10. 

Registry  of  assignment  of  mortgage,  pur- 
chaser must  take  notice  of.  See  Mortgages, 
71. 

Release,  record  of  as  notice.  See  Mort- 
gages, 69. 

Record  of  conveyances  is  not  construc- 
tive notice  to  prior  mortgagee.  See  Mort- 
gages, 68. 

Rights  of  bona  fide  assignee  of  mortgagee 
with  notice  of  prior  mortgage.  See  Mort- 
gages, 19,  20. 

Assignee  of  mortgagee  with  notice  is 
chargeable  with  constructive  notice,  when. 
See  Mortgages,  20. 

Rights  of  purchaser  under  unrecorded 
deed  where  defendant  had  notice.  See 
Trusts  and  Trustees,  47. 

Unrecorded  deed,  delivery  of  to  agent  of 
grantee.     See  Deeds,  8. 

Unrecorded  mortgage  prevails  over  home- 
stead.   See  Homesteads,  15. 

Assignee  of  unrecorded  assignment  of 
mortgage  is  bound  by  decree  in  foreclosure. 
See  Mortgages,  102. 

Mortgage,  not  properly  recorded,  is  admis- 
sible against  mortgagor.  See  Mortgages, 
128. 

Certificate  of  record  by  recorder,  what 
attestation  sufficient    See  Mortgages,  16. 

Forging   certification     of    recordation    of 
deed.    See  Criminal  Law,  313. 
.   Re-reglstration  is  not  required  for  annual 
school  elections.    See  Schools,  16,  17. 

1.  An  instrument  is  deemed  to  be  re- 
corded when,  being  duly  acknowledged,  or 
proved  and  certified,  it  Is  deposited  in  the 
recorder's  office  with  the  proper  officer  for 
record,  and  it  is  filed  for  record  when  so  de- 
posited with  directions  to  record  it.  In- 
dorsing the  fact  and  time  of  its  deposit  is 
not  an  essential  part  of  its  filing.  (Edwards 
v.  Grand,  121  Gal.  254.) 

2.  The  delivery  of  an  instrument  to  the 
proper  officer  at  a  place  other  than  the  of- 
fice where  it  is  required  to  be  filed  is  not 
sufficient,  even  though  the  officer  should 
indorse  it  as  properly  filed  when  so  deliv- 
ered.   (Edwards  v.  Grand,  121  Cal.  254.) 

3.  The  fact  that  the  mortgage  was  depos- 
ited in  the  recorder's  office,  and  delivered  to 
the  recorder  therein  for  record  after  the 
usual  hour  for  closing  the  office,  does  not 
preclude  that  it  should  be  deemed  filed  for 
record  at  the  time  of  such  deposit.  Office 
hours  are  established  to  define  a  duty  of 
the  officer,  and  for  the  convenience  of  the 
public,  and  are  not  to  be  construed  as  lim- 
iting the  time  within  which  individuals  may 
avail  themselves  of    rights    elsewhere  con- 


ferred by  statute.    (Edwards  v.  Grand,  121 
Cal.  254.) 

4.  A  mortgage,  executed  by  a  husband, 
duly  acknowledged  and  deposited  in  the  re- 
corder's office  after  the  usual  hour  of  clos- 
ing in  the  evening,  with  direction  to  the 
recorder  to  record  it,  though  not  marked  by 
the  recorder  as  filed  for  record  until  the 
following  morning,  will  prevail  over  a  dec- 
laration of  homestead  made  by  the  wife 
upon  a  portion  of  the  mortgaged  premises 
which  was  handed  to  the  recorder  on  his 
way  to  the  office  on  the  following  morning, 
and  marked  filed  for  record  at  the  same 
time  with  the  mortgage.  (Edwards  v. 
Grand,  121  Cal.  254.) 

5.  An  unrecorded  deed  is  valid  as  between 
the  parties  and  as  against  subsequent  pur- 
chasers having  notice  thereof,  and  the  pos- 
session of  the  grantee  of  such  unrecorded 
deed  is  notice  of  his  title  to  a  subsequent 
purchaser  from  the  same  grantor.  (Beattie 
v.  Crewdson,  124  Cal.  577.) 

6.  If  there  is  nothing  of  record  to  charge 
the  purchasers  with  notice  of  plaintiff 8 
rights  when  their  deed  was  recorded,  It  is 
incumbent  upon  the  plaintiff,  who  seeks  to 
enforce  the  executed  parol  agreement  as 
against  such  purchasers,  to  plead  and  prove 
that  they  took  the  title  with  notice  or 
knowledge  of  the  plaintiff's  rights,  and  an 
omission  to  find  upon  that  material  question 
is  ground  for  reversal  of  a  judgment  in 
favor  of  the  plaintiff,  enforcing  his  rights  as 
against  the  purchasers.  (Blankenshlp  v. 
Whaley,  124  Cal.  300.) 

REGULAR  ELECTIONS. 
See  Elections,  I. 

REHEARING. 
On  appeal.    See  Appeals,  XII,  9. 

REINSTATEMENT. 

Action  to  compel  reinstatement  to  produce 
exchange,  limitation  of.  See  Statute  of 
Limitations,  IV,  8. 

Policy,  reinstatement  of  policy.  See  In- 
surance, I,  4,  c. 

REJECTION. 

Claims,  rejection  of.  See  Estates  of  De- 
ceased Persons,  V,  3. 

REI4ATION. 

Title,  relation  of.    See  Executions,  III,  3. 

Sheriff's  deed,  relation  of.  See  Mort- 
gages, 160,  173. 

Judgment  of  dismissal,  relation.  See  Dis- 
missal, 14. 

Title  of  executor,  relation  of.  See  Es- 
tates of  Deceased  Persons,  71. 

Patent,  relation  of.  See  Mexican  Lands, 
12  et  seq. 

Title  to  indemnity  lands,  relation  of.  See 
Railroads,  6. 
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RELATIONSHIP. 

Disqualification  of  judge  because  of.  See 
Judges.  6. 

Judge,  relationship  of  to  attorney  as  a 
disqualification.    See  Venue,  8,  9. 

RELEASE. 

What  is  not     See  Mines  and  Mining,  22. 

Consideration   for.    See   Indemnity,   2. 

Contract  to  indemnify  party  and  release 
him  from  liability,  consideration  for.  See 
Indemnity,  2. 

Effect  of,  is  question  of  law.  See  Evi- 
dence, 67. 

Parol  evidence  affecting.  See  Evidence, 
66,  67. 

Limitation  of  general  words  of  satisfac- 
tion in.    See  Mortgages,  70. 

Executed  under  mistake,  relief  against. 
See  Mistake,  5. 

Guardian,  release  by.  obtained  through 
fraud  or  mistake,  effect  of.  See  Guardian 
and  Ward,  11  et  seq. 

Attachment,  bond  on  release  of.  See  At- 
tachments,  VII. 

Liability  of  stockholder,  release  of.  See 
Corporations,  V,  6,  c. 

Mortgage,  release  of,  to  grantees.  See 
Mortgages,  XIV,  2. 

Sureties.    See  Suretyship,  I. 

Guarantor,  release  of  by  modification  of 
contract.    See  Guarantor,  14  et  seq. 

Right  of  succession,  release  of,  what  Is 
not.    See  Husband  and  Wife.  31,  32. 

By  respondent.    See  Appeals,  XII,  5. 

Obtained  by  fraud,  relief  from.  See  Part- 
nership, 9,  10.  , 

Record  of,  as  notice.    See  Mortgages,  69. 

1.  In  a  joint  action  for  damages  against 
several  defendants,  where  all  are  held  lia- 
ble, the  judgment  must  be  for  joint  dam- 
ages; and  a  satisfaction  and  release  of  such 
judgment  as  to  one  of  the  defendants  oper- 
ate in  law  a9  a  satisfaction  and  release  of 
all  of  the  defendants.  (Chetwood  v.  Cali- 
fornia Nat.  Bank,  113  Cal.  414.) 

2.  When  several  tort  feasors  have  been 
sued  jointly  in  a  single  action,  a  payment 
made  by  one  of  them,  however  large  or 
small,  in  settlement  and  discharge  of  the 
claim  against  him,  and  a  retraxit  of  the 
cause  of  action  as  against  him,  operates  to 
release  all  of  the  defendants  sued  as  joint 
tort  feasors.  (Chetwood  v.  California  Nat. 
Bank,  113  Cal.  414.) 

3.  In  a  joint  action  of  tort  by  a  share- 
holder against  three  directors,  the  litigation 
is  ended  when  moneys  are  collected  from 
two  of  them  in  full  satisfaction  of  a  judg- 
ment against  them,  and  a  retraxit  and  dis- 
missal of  the  action  is  made  as  to  them,  op- 
erating In  law  as  a  release  of  the  third  di- 
rector. (Chetwood,  Jr.,  v.  California  Nat 
Bank.  113  Cal.  649.) 

4.  The  release  of  a  codefendant  who  was  a 
joint  obligor  with  the  other  defendant  does 
not  release  the  other  defendant  from 
his  obligation  to  pay  so  much  of  the  debt 
as  was  not  paid  by  the  codefendant  re- 
leased.   (French  v.  McCarthy,  126  Cal.  608.) 

One  joint  debtor,  release  of,  effect  of.  See 
Debtor  and  Creditor,  1  et  sea. 


RELEVANCY. 
Of  evidence.    See  Evidence,  VIII. 

RELIGIOUS  SOCIETIES. 

Secretary  of  religious  corporation  canuot 
make  contract  for  street  improvement.  See 
Corporations,  76. 

1.  A  religious  society  organized  as  a  cor- 
poration, which  assumes  the  actual  use  and 
control  for  the  purposes  of  a  church  of  prem- 
ises which  prior  to  its  incorporation  had  been 
deeded  to  trustees  of  the  religious  society 
which  formed  the  corporation,  will  be  pre- 
sumed to  hold  possession  of  the  premises  as 
a  corporation  although  no  formal  act  or  reso- 
lution of  the  corporation  for  taking  posses- 
sion is  shown,  and  although  it  controls  the 
premises  through  agents  other  than  the  legal 
officers  of  the  corporation.  (Sanchez  v. 
Grace  M.  E.  Church,  114  Cal.  295.) 

2.  Where  an  incorporated  Presbyterian 
church  was  divided,  by  authority  of  the 
Presbytery,  into  two  organizations,  to  each 
of  which  was  given  a  new  name,  and  the 
Presbytery  directed  a  dvision  of  funds  real- 
ized from  a  sale  of  real  estate  of  the  corpora- 
tion to  be  made  between  the  two  churches 
in  proportion  to  their  membership,  and  the 
minority  organized  another  church  in  pursu- 
ance of  the  decree  of  the  Presbytery,  but  the 
majority  repudiated  its  action,  and  refused 
to  organize  a  new  church  as  directed,  but  re- 
tained and  Insisted  upon  the  corporate  name, 
and  refused  to  pay  any  part  of  the  funds  to 
the  new  church,  an  action  in  equity  may  be 
brought  on  behalf  of  the  new  church  to  com- 
pel an  equitable  division  of  the  trust  funds: 
and  the  new  church  being  an  unincorporated 
body,  consisting  of  numerous  members,  al- 
leged to  have  a  common  and  personal  inter- 
est in  the  cause  of  action,  a  few  of  its 
members  may  maintain  the  action  on  be- 
half of  themselves  and  all  others  of  its 
members,  and  where  the  parties  defendant 
consisted  of  the  corporation  and  its  trustees, 
and  of  a  few  individuals  who  were  made 
members  of  the  other  church  ordered  by  the 
Presbytery  to  be  organized  by  the  majority, 
who  are  alleged  to  be  sued  on  behalf  #of 
themselves  and  all  other  members  ordered  to 
make  such  organization,  and  who  refused  to 
abide  by  the  action  of  the  Presbytery,  there 
is  no  defect  of  parties  plaintiff  or  defendant. 
(Wheelock  v.  First  Presbyterian  Church  of 
Los  Angeles,  119  Cal.  477.) 

3.  Conceding  that  neither  the  Presbytery 
nor  a  commission  appointed  by  it  had  power 
to  divide  and  apportion  the  moneys  of  the 
corporation,  and  that  the  division  thereof  is 
matter  for  the  civil  courts,  yet  the  Presby- 
tery, as  an  ecclesiastical  court  had  the 
power  to  deal  with  the  Presbyterian  church 
as  an  ecclesiastical  body,  in  all  matters  ec- 
clesiastical, and  had  power  to  dissolve  and 
disband  the  church,  and  to  divide  it  into  two 
new  and  independent  organizations,  and  its 
decisions  and  decrees  pertaining  to  the 
church  as  an  ecclesiastical  body  are  not  only 
binding  upon  that  body,  but  are  also  binding 
and  conclusive  upon  the  courts,  wherever 
and  whenever  material  to  pending  litigation. 
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(Wheelock  v.   First  Presb.  Church  of  Los 
Angeles,  119  Cal.  477.) 

4.  The  incorporation  of  a  church  as  a  re- 
ligious body,  under  the  Civil  Code  of  this 
state,  is  permitted  only  as  a  convenience  to 
assist  in  the  conduct  of  the  temporalities  of 
the  church,  and.  notwithstanding  incorpora- 
tion, the  ecclesiastical  body  is  all  Important; 
and  the  incorporation  is  subordinate  in  the 
life  and  purposes  of  the  church,  and  its  func- 
tion and  object  is  to  stand  in  the  place  of  an 
agent  holding  title  to  the  property  and  man- 
aging it  in  the  interest  of  the  church  as  an 
ecclesiastical  body,  and  its  position  is  that 
of  a  trustee,  holding  property  for  the  use  and 
enjoyment  of  the  church,  and  every  member 
of  the  church  is  a  beneficiary  of  that  trust; 
and  courts  will  deal  with  the  property  of  a 
church  and  enforce  a  trust  therein  in  the 
same  way,  whether  it  is  incorporated  or  not. 
^Wheelock  v.  First  Presb.  Church  of  Los 
Angeles,  119  Cal.  477.) 

5.  The  fact  of  incorporation  of  a  church 
under  the  Civil  Code,  in  accordance  with  its 
rules,  regulations,  and  discipline,  does  not 
stand  in  the  way  of  or  preclude  an  ecclesias- 
tical division  of  the  church  into  two  churches 
under  an  ecclesiastical  authority  having  jur- 
isdiction of  that  matter;  and  where  an  in- 
corporated Presbyterian  church  has  been 
thus  divided  by  the  Presbytery,  a  court  of 
equity  will  divide  a  trust  fund  held  by  the 
corporation  for  the  benefit  of  its  members, 
pro  rata  between  the  two  churches,  accord- 
ing to  the  number  of  members  assigned  by 
the  Presbytery  to  each  new  church  organiza- 
tion decreed  by  it  to  be  formed;  and  it  is  im- 
material to  inquire  whether  such  division 
will  have  the  effect  indirectly  to  result  in  the 
dissolution  or  death  of  the  corporation  or 
not.  (Wheelock  v.  First  Presb.  Church  of 
Los  Angeles,  119  Cal.  477.) 


REMAINDERS. 

Limitation  of  part  of  remainder  to  "heirs." 
See  Deeds,  14. 


REMEDIAL  POWERS. 
Of  supreme  court.    See  Appeals,  XII,  5. 

REMEDIES. 

Election  between.    See  Election. 

Cumulative,  remedies  when  are.  See  Ap- 
peals, 30;  Receivers,  7. 

Exclusive,  quo  warranto  is  not.  See  Quo 
Warranto,  1. 

Specific  performance.  See  Specific  Per- 
formance. 

Injunctions,    See  Injunctions. 

Other  states,  remedies  in,  enforcement  of. 
See  Corporations,  V,  5,  d. 

Where  claim  to  mechanic's  lien  lost.  See 
Mechanics'  Liens,  IX. 

Injunction,  remedy  at  law  bars  right  to. 
See  Injunctions,  7. 

Statutory  remedy,  when  exclusive.  See 
Marriage  and  Divorce,  54. 

Particular  remedies.    See  Particular  Title. 


REMITTITUR. 
See  Appeals,  XII,  10. 

REMOTE  CAUSE. 
See  Negligence,  I. 

REMOVAL. 

Executor,  removal  of.  See  Executors  and 
Administrators,  V. 

Of  officers.    See  Offices  and  Officers,  IX. 

Supervisors,  removal  of.  for  failure  to  fix 
water  rates.    See  Water  Companies,  V,  1. 

REMOVAL  OF  CAUSES. 

From  justice's  court  to  superior  court.  See 
Justices  of  the  Peace,  I. 

Right  of  consul  to  have  cause  removed. 
See  Consuls,  4,  5. 

1.  In  an  action  for  a  death  caused  by  neg- 
ligent injury  to  the  deceased  while  upon  the 
sidewalk  passing  a  building  in  process  of 
erection,  where  the  resident  owner  of  the 
building  and  the  nonresident  contractor  em- 
ployed in  erecting  it  were  joined  as  code- 
fendants.  In  good  faith,  and  not  for  the 
fraudulent  purpose  of  preventing  a  removal 
of  the  cause  to  the  circuit  court  of  the  United 
States,  and  the  cause  had  been  removed  to 
that  court  upon  an  insufficient  petition,  and 
remanded  for  that  reason,  the  contractor  is 
not  subsequently  entitled  to  a  removal  of  the 
cause  merely  because  upon  the  trial  the  resi- 
dent owner  obtains  a  nonsuit,  on  the  ground 
that  the  nonresident  defendant  was  an  In- 
dependent contractor  who  was  alone  re- 
sponsible for  the  death.  (Knott  v.  McGil- 
vray,  124  Cal.  128.) 

2.  The  mere  filing  of  a  petition  for  removal 
of  a  cause  to  the  circuit  court  of  the  United 
States  Is  not  enough,  unless,  when  taken  in 
connection  with  the  rest  of  the  record,  it 
shows  on  its  face  that  the  petitioner  has  un- 
der the  statute  the  right  to  remove  the  suit. 
(Knott  v.  McGilvray,  124  Cal.  12&) 

3.  Where  affidavits  by  the  defendant  con- 
tractor and  conflicting  counter-affidavits  by 
the  plaintiff  were  filed  in  reference  to  the 
right  of  removal  sought  by  such  defendant 
as  a  nonresident,  after  the  granting  of  the 
nonsuit  to  the  owner  of  the  building,  upon 
the  refusal  of  the  court  to  grant  the  re- 
moval, it  must  be  presumed  that  it  found  the 
facts  to  be  true  as  set  forth  In  the  counter- 
affidavits  of  the  plaintiff,  and  not  as  set 
forth  in  the  affidavits  of  the  defendant. 
(Knott  v.  McGilvray,  124  Cal.  128.) 

RENEWAL. 

Mortgages,  renewal  of.  See  Mortgages,. 
XV. 

Motion  to  change  venue,  renewal  of.  See 
Venue,  II,  2. 

Motions,  renewal  of.  See  Pleading  and 
Practice,  53. 

RENTS. 
See  Landlord  and  Tenant,  VI. 
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RENUNCIATION. 

Executor,  renunciation  of.  See  Executors 
and  Administrators,  II. 

REPAIRS. 

To  leased  premises.  See  Landlord  and 
Tenant,  V. 

Accepted  streets,  repair  of.  See  Streets, 
IX,  2. 

REPEAL. 
Statutes,  repeal  of.    See  Statutes,  IV. 

REPLEVIN. 

I.  In  What  Cases  Will  Lie. 
II.  Complaint  In. 

III.  Evidence  and  Instructions;  Notice  of 

Defendant's  Claim. 

IV.  Verdict;  Judgment;  Damages. 

V.  Liability  of  One  Purchasing  After  Suit 
Brought 

Action  of  claim  and  delivery,  limitation  of. 
See  Statute  of  Limitations,  IV,  7. 

I.  In  What  Cases  Will  Lie. 

Action  by  pledgee  of  claim  and  delivery. 
See  Pledges,  III,  3. 

Pledgee  of  chattel  mortgage  may  main- 
tain, when.    See  Mortgages,  213. 

Pledgee,  replevin  by,  effect  of  reassign- 
ment.   See  Mortgages,  214. 

Mortgagee,  replevin  by,  against  mortgagor 
during  time  of  redemption  is  premature.  See 
Mortgages,  32. 

Receiver  of  railroad  cannot  maintain  re- 
plevin for  personalty  against  sheriff,  when. 
See  Receivers,  20. 

Demand,  necessity  for.    See  Pledges,  20. 

1.  An  action  of  claim  and  delivery  will  not 
lie  to  recover  shares  of  stock  in  a  corpora- 
tion, where  the  proceeding  is  not  aimed  at 
the  certificate  representing  the  shares,  and 
it  is  not  mentioned  or  described  in  the  com- 
plaint. "Stock"  in  a  corporation  is  an  in- 
corporeal, Intangible  thing,  not  capable  of 
identification  or  seizure  under  the  writ,  in 
such  an  action.  (Ashton  v.  Heydenfeldt,  124 
Cal.  14.) 

2.  To  sustain  an  action  of  claim  and  deliv- 
ery the  plaintiff  must  have  the  right  to  the 
immediate  and  exclusive  possession  of  the 
property  sought  to  be  recovered  at  the  time 
of  the  commencement  of  the  action,  and  an 
after-acquired  interest  will  not  support  the 
action.  (People's  Sav.  Bank  of  Fresno  v. 
Jones,  114  Cal.  422.) 

3.  To  sustain  an  action  of  claim  and  deliv- 
ery of  personal  property  the  plaintiff  must 
have  a  right  to  the  immediate  and  exclusive 
possession  thereof  at  the  time  of  the  com- 
mencement of  the  action,  through  some  gen- 
eral or  special  property  therein,  though  it  is 
not  essential  that  plaintiff  should  ever  have 
had  actual  possession  of  the  property 
claimed.  A  subsequently  acquired  title  is 
not  alone  sufficient  to  sustain  the  action. 
(Garcia  v.  Gunn,  119  Cal.  315.) 


II.  Complaint  in. 

Amendment  changing  replevin  to  trover. 
See  Pleading  and  Practice,  40. 

Motion  for  judgment  on  pleadings  obvi- 
ated by  amendment.    See  Judgments,  18. 

4.  A  complaint  in  an  action  of  claim  and 
delivery  of  personal  property  must  show  the 
ultimate  fact  that  plaintiff  was  the  owner  or 
entitled  to  the  possession  of  the  property  at 
the  time  of  the  commencement  of  the  action; 
and  it  is  not  sufficient  to  aver  that  he  was 
the  owner  or  entitled  to  possession  at  some 
period  prior  to  that  time.  (Holly  v.  Heiskell, 
112  Cal.  174.) 

5.  A  complaint  in  an  action  of  claim  and 
delivery  for  the  recovery  of  personal  prop- 
erty, which  merely  alleges  that  on  a  specified 
date  prior  to  the  commencement  of  the 
action,  plaintiff  was  the  owner  and  entitled 
to  the  immediate  possession  of  certain  goods 
and  chattels  described,  without  any  allega- 
tion that  plaintiff  was  the  owner,  or  any 
averment  showing  a  right  of  possession 
thereof  in  plaintiff  after  that  date,  is  insuf- 
ficient to  state  a  cause  of  action,  notwith- 
standing subsequent  averments  of  a  demand 
of  possession  and  of  refusal  of  defendants 
to  deliver  the  same,  and  that  defendant  un- 
lawfully withholds  and  detains  the  same 
from  the  possession  of  plaintiff.  (Truman 
v.  Young,  121  Cal.  490.) 

G.  A  complaint  in  an  action  of  claim  and 
delivery,  which  merely  avers  the  past  owner 
ship  by  the  plaintiff  of  the  personal  property 
claimed,  on  the  day  of  the  seizure  thereof 
by  the  defendant,  and  a  demand  of  posses- 
sion on  that  day,  and  does  not  aver  any  con- 
tinued or  present  ownership  or  right  of  pos- 
session of  the  plaintiff,  is  not  aided  by  an 
averment  that  defendant  "still  unlawfully 
withholds  and  detains  said  goods  and  chat- 
tels," and  is  insufficient  to  sustain  a  cause 
of  action,  or  to  support  a  judgment  for  the 
plaintiff.    (Bane  v.  Peerman,  125  Cal.  220.) 

7.  Such  complaint  cannot  be  supported  or 
cured  by  findings  outside  of  the  issues,  set- 
ting forth  the  ownership  and  right  of  posses- 
sion of  the  plaintiff  at  the  commencement 
of  the  action.  Findings  of  fact  must  have  a 
basis  in  the  pleadings  and  be  within  the  is- 
sues and  can  never  cure  the  absence  of  an 
essential  allegation.  (Bane  v.  Peerman,  125 
Cal.  220.) 

8.  In  an  action  of  claim  and  delivery,  to 
recover  personal  property,  the  complaint 
must  describe  the  property  with  a  reasonable 
degree  of  certainty  to  enable  the  defendant 
to  make  return  thereof.  (Hawley  v.  Kocher, 
123  Cal.  77.) 

9.  In  an  action  by  an  assignee  of  an  in- 
solvent debtor  to  recover  personal  property 
transferred  by  the  insolvent  long  before  suit 
brought,  a  general  description  of  the  prop- 
erty as  being  "the  greater  part  or  portion"  of 
a  stock  of  merchandise  in  the  store  of  such 
insolvent  followed  by  statements  in  gross  of 
the  value  of  numerous  articles  sold  by  him, 
without  stating  the  quality,  quantity,  value, 
or  price  given  to  any  particular  kind  of  prop- 
erty named,  and  without  averring  where  the 
property  was  at  the  time  of  the  commence- 
ment of  the  suit,  is  bad  for  uncertainty,  and 
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is  not  sufficient  to  support  the  complaint  as 
against  a  demurrer  on  that  ground.  (Haw- 
ley  v.  Kocher,  123  Cal.  77.) 

10.  In  an  action  to  recover  shares  of  stock 
a  complaint  averring  merely  a  demand  and 
refusal,  without  alleging  a  conversion  of  the 
stock,  is  not  sufficient  as  a  complaint  for  Its 
conversion.  (Ashton  v.  Heydenfeldt,  124  Cal. 
14.) 

11.  A  complaint  showing  that  the  stock 
sought  to  be  recovered  by  the  plaintiffs  as 
executors  of  the  will  of  a  decedent,  was  the 
property  of  the  decedent,  and  was  distrib- 
uted to  one  of  the  defendants  under  a  de- 
cree of  distribution  of  the  estate  which  was 
afterward  reversed  upon  appeal,  and  that  the 
stock  was  transferred  to  a  codefendant  with- 
out valuable  consideration,  and  averring  a 
demand  upon  the  defendants  for  the  return 
of  the  stock,  and  their  refusal  to  return  the 
same,  states  a  cause  of  action  in  equity  for 
restitution  of  the  stock  distributed  under 
the  reversed  decree,  or  the  payment  of  its 
value.    (Ashton  v.  Heydenfeldt,  124  Cal.  14.) 


III.  Evidence  and  Instructions;  Notice  of  De- 
fendant's Claim. 

12.  In  an  action  to  recover  the  possession 
of  property  seized  by  the  sheriff  from  the 
possession  of  a  successor  in  Interest  of  the 
execution  debtor,  or  its  value,  it  is  error  to 
refuse  to  allow  the  plaintiff  to  prove  what 
It  would  cost  to  purchase  in  open  market, 
and  replace  the  property  levied  upon  by  the 
sheriff  and  sold.    (Levy  v.  Scott.  115  Cal.  39.) 

13.  In  an  action  of  replevin  to  recover  a 
band  of  sheep,  in  which  a  purchaser  thereof 
from  the  original  defendant  was  substituted 
as  defendant,  evidence  of  an  agreement  be- 
tween plaintiffs  and  the  original  defendant 
with  relation  to  another  and  distinct  band  of 
sheep,  apparently  not  Involved  in  the  action. 
Is  inadmissible,  as  appearing  to  be  irrelevant 
and  Immaterial;  but  any  error  in  admitting 
the  same  in  evidence  is  cured  by  subsequent 
testimony  that  the  agent  of  plaintiffs  called 
upon  the  original  defendant  and  proceeded 
to  separate  that  band  from  other  sheep,  but 
did  not  get  them  all,  and  that  such  defend- 
ant refused  to  let  him  have  about  two  hun- 
dred of  them,  and  that  some  of  them  were 
taken  by  the  sheriff  in  the  action.  This  tes- 
timony rendered  proof  of  title  to  the  other 
band  of  sheep  proper  and  necessary.  (Wise 
v.  Collins,  121  Cal.  147.) 

14.  Where  the  testimony  on  the  part  of  the 
plaintiffs  tended  to  show  that  the  agreement 
made  between  plaintiffs  and  the  original  de- 
fendant was  that  plaintiffs  should  retain  the 
ownership  of  a  band  of  sheep  delivered  to 
him  until  he  either  paid  for  them,  or  exe- 
cuted a  chattel  mortgage  upon  them  and 
other  sheep  belonging  to  him,  and  that  the 
mortgage  was  prepared  and  forwarded  to 
him,  but  that  he  refused  to  execute  it,  ob- 
jecting to  the  rate  of  interest  charged,  the 
evidence  is  sufficient  to  sustain  the  decision 
of  the  court  that  plaintiffs  retained  the  own- 
ership of  the  sheep.  (Wise  v.  Collins,  121 
Cal.  147.) 


15.  Mortgages  executed  by  appellant's  as- 
signor to  third  parties  were  admissible  in 
evidence  as  tending  to  show  a  violation  of 
his  agreement  with  the  plaintiffs.  (Wise  v. 
Collins,  121  Cal.  147.) 

16.  In  an  action  of  claim  and  delivery 
against  a  corporation  and  its  superintendent 
and  manager  where  the  questions  at  issue 
were  whether  the  plaintiffs  were  the  owners 
and  entitled  to  the  possession  of  certain 
trays,  the  trade  books  of  a  lumber  company, 
from  which  the  trays  in  controversy  were 
purchased,  containing  entries  showing  that 
the  trays  were  charged  to  the  plaintiffs,  who 
had  advanced  money  on  the  raisin  crop  of 
the  defendants,  which  required  additional 
trays  to  handle,  and  that  the  trays,  were 
shipped  to  the  defendants,  are  consistent 
with  a  sale  to  the  defendants,  to  be  paid  for 
out  of  the  proceeds  of  defendants'  crop  of 
raisins  when  sold  by  the  plaintiffs,  and  are 
not  admissible  to  show  title  to  the  trays  in 
the  plaintiffs.  (Butler  v.  Estrella  Raisin 
Vineyard  Co..  124  Cal.  239.) 

17.  The  testimony  of  the  witness  by  whom 
the  entries  were  made  that  he  made  them  by 
direction  of  the  shipping  clerk,  and  in  accord- 
ance with  instructions  from  the  manager  of 
the  lumber  company,  Is  hearsay  and  inad- 
missible. The  manager,  who  made  the  sale, 
should  be  called  to  testify  to  the  facts  of  the 
transaction;  and  the  court  should  then  In- 
struct the  jury  whether  these  facts  consti- 
tuted a  sale  to  the  one  party  or  the  other. 
(Butler  v.  Estrella  Raisin  Vineyard  Co.,  124 
Cal.  239.) 

18.  Instructions  requested  by  the  plain- 
tiffs which  were  covered  by  other  Instruc- 
tions given  at  their  request,  were  not  im- 
properly refused;  and  a  requested  instruc- 
tion placing  upon  the  defendants  the  burden 
of  proving  by  a  preponderance  of  evidence 
that  the  trays  were  purchased  by  them,  was 
properly  refused.  (Butler  v.  Estrella  Raisin 
Vineyard  Co.,  124  Cal.  239.) 

19.  The  answer  of  the  defendants  deny- 
ing the  title  of  plaintiffs  to  the  trays  in  con- 
troversy, and  pleading  that  the  corporation 
defendant  purchased  the  trays  at  a  time 
specified,  is  notice  of  the  defendant's  claim, 
of  which  the  plaintiffs  cannot  urge  igno- 
rance as  an  excuse  for  not  procuring  the  evi- 
dence of  the  manager  of  the  lumber  com- 
pany. (Butler  v.  Estrella  Raisin  Vineyard 
Co.,  124  Cal.  239.) 

IV.  Verdict;  Judgment;  Damages. 

Evidence  of  what  it  would  cost  to  pur- 
chase property  in  the  market    See  ante,  12. 

Judgment  is  properly  entered  against  one 
purchasing  during  suit  and  substituted  for 
defendant    See  post  V. 

Persona]  judgment  in  action  against  as- 
signee.   See  Bankruptcy  and  Insolvency,  62. 

There  can  be  but  one  satisfaction  of  judg- 
ment.   See  Bankruptcy  and  Insolvency,  63. 

20.  In  an  action  of  claim  and  delivery 
against  a  corporation  and  its  superintendent 
and  manager,  where  the  questions  at  issue 
were  whether  the  plaintiffs  were  the  owners 
and  entitled   to   the   possession  of   certain 
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raisin  trays,  and  no  affirmative  relief  wa8 
sought  by  the  defendants,  a  verdict  for  the 
"defendant"  is  not  so  uncertain  and  in- 
formal that  it  cannot  form  a  basis  for  a 
judgment  that  plaintiffs  take  nothing,  and 
that  the  defendants  named  recover  from  the 
plaintiffs  their  costs.  (Butler  v.  Estrella 
Raisin  Vineyard  Co.,  124  Cal.  239.) 

21.  Where  the  judgment  allowed  one  dol- 
lar as  damages  for  the  detention  of  the  prop- 
erty, it  cannot  also  allow  interest  on  the 
value  of  the  property  from  the  date  of  the 
taking,  which,  if  it  could  be  allowed  at  all, 
can  only  be  allowed  as  damages  for  the  de- 
tention.   (Garcia  v.  Gunn,  119  Cal.  315.) 


V.  Liability  of   One   Purchasing  After  Suit 

Brought. 

22.  When,  after  suit  brought  to  recover  a 
band  of  sheep,  appellant,  with  full  notice, 
became  the  purchaser  of  the  sheep  from  the 
original  defendant,  and  procured  himself  to 
be  substituted  as  a  defendant  in  the  cause, 
he  took  the  place  of  the  original  defendant 
cum  onere.  and  the  judgment  in  favor  of 
the  plaintiffs  for  the  recovery  of  the  sheep 
or  of  their  value,  if  delivery  could  not  be 
had.  was  properly  entered  against  him. 
(Wise  v.  Collins,  121  Cal.  147.) 

Evidence  of  agreement  as  to  other  sheep 
where  a  purchaser  from  defendant  substi- 
tuted.   See  ante,  13. 


REPLY. 

See  Pleading  and  Practice,  III. 

Gross  negligence  on  defense  of  exemption 
from  liability,  is  matter  of.  See  Common 
Carriers,  13. 

REPORTERS. 

See  Shorthand  Reporters. 

Competency  of,  evidence  of  in  action  for 
libel.    See  Libel,  II,  1,  d. 

REPRESENTATIONS. 

Vendor,  representations  of.  See  Vendor 
and  Vendee,  II. 

False.    See  Fraud. 

Vendee  may  rely  on  representations  of 
vendor,  when.    See  Vendor  and  Vendee,  3. 

Right  to  rely  upon,  although  there  are 
means  of  knowledge.    See  Notice,  4. 

REPUBLICATION. 
Statute,  republication  of.    See  Statutes,  V. 

REPUDIATION. 
Of  trust     See  Trusts  and  Trustees,  XIII. 

REPUGNANCIES. 

Between  Inconsistent  defenses.  See 
Pleading  and  Practice,  21. 


REPUTATION. 

Evidence  of  character  of  deceased  on  pros- 
ecution for  murder.  See  Criminal  Law,  XI, 
16,  d,  B. 

Prosecutrix  in  rape, .  evidence  of  reputa- 
tion of.    See  Criminal  Law,  XI,  28,  c.  C. 

Impeachment  of  witness  by  proof  of.  See 
Witnesses,  III,  6. 

Reputation,  admissible  to  prove  de  facto 
existence  of  bank.    See  Corporations,  2. 

RESALE. 

Agreement  for,  and  for  division  of  profits. 
See  Vendor  and  Vendee,  VIII. 

RESCISSION   OF   CONTRACTS. 

I.  Grounds  for;  Election  and  Waiver. 

II.  Restoration  of  Consideration  and  Plac- 
ing Party  in  Statu  Quo. 

III.  Intervention  of    Rights    of    Third  Per- 
sons, Effect  of. 

What  is  not  a  rescission  of  a  contract 
See  Vendor  and  Vendee,  42. 

Sale,  rescission  of  need  not  be  shown  be- 
fore bringing  action  for  fraud,  when.  See 
Fraud.  14. 

Husband  alone  cannot  rescind  insurance 
policy  for  fraud.    See  Insurance,  33. 

Of  contract  of  sale,  action  to  foreclose 
rights  of  purchaser  is  not.  See  Vendor  and 
Vendee,  52. 

I.  Grounds  for;  Election  and  Waiver. 

Fraud,  rescission  for.    See  Brokers. 

1.  One  who  has  been  induced  to  enter  into 
a  contract  for  the  purchase  of  land,  in  re- 
liance upon  fraudulent  representations  of 
the  vendor,  may  either  rescind  the  contract 
for  the  fraud,  or  ratify  it  and  sue  for  dam- 
ages; and  when  the  vendor  falsely  and 
fraudulently  represented  that  he  owned  and 
possessed  ten  acres  of  land  free  from 
streets,  and  assumed  to  sell  ten  acres,  at 
a  fixed  price  per  acre,  which  the  purchaser 
was  Induced  to  pay  in  reliance  upon  the 
representations  made,  whereas  in  fact  the 
vendor  only  owned  and  possessed  nine  and 
one-tenth  acres,  and  had  previously  con- 
veyed nine-tenths  of  an  acre  for  streets,  the 
purchaser,  upon  discovery  of  the  fraud,  may 
demand  a  return  of  nine-tenths  of  the  agreed 
price  for  one  acre,  and  may  maintain  an  ac- 
tion of  damages  to  recover  the  same,  with 
Interest  from  the  time  of  payment  and  re- 
scission of  the  contract  of  purchase  is  un- 
necessary.   (Morris  v.  Courtney,  120  Cal.  63.) 

2.  In  an  action  to  rescind  an  exchange  of 
land  for  foundry  stock,  fraud  justifying  the 
rescission  was  established  by  findings  that 
plaintiffs  were  induced  to  make  the  ex- 
change solely  by  reliance  upon  materially 
false  and  fraudulent  representations  of  fact 
by  the  defendants  as  to  the  solvency,  profits, 
and  assets  of  the  corporation  owning  the 
foundry,  and  that  the  value  of  the  stock 
could  have  been  approximately  ascertained 
only  by  a  thorough  investigation  by  experts 
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of  the  value  of  the  assets,  property,  books, 
and  business  of  the  corporation  and  that  the 
plaintiffs  were  ignorant  of  the  falsity  of  the 
representations,  and  acted  upon  them  as 
true.    (Dow  v.  Swain,  125  CaL  674.) 

3.  Further  findings  that  there  was  no  rela- 
tion of  trust  or  confidence  between  the  par- 
ties, that  plaintiffs  were  not  fraudulently 
induced  to  forbear  inquiry  into  the  truth  of 
the  representations,  and  that  'they  might 
have  ascertained  their  falsity  by  making  the 
necessary  investigations  and  employing  the 
proper  means  to  that  end/'  cannot  overcome 
the  effect  of  the  other  findings,  or  sustain  a 
judgment  for  the  defendants  upon  the  entire 
findings;  and  judgment  for  the  plaintiff 
upon  the  findings  will  be  ordered  upon  ap- 
peal.   (Dow  v.  Swain,  125  Cal.  674.) 

4.  A  finding  placed  in  the  conclusions  of 
law  "that  by  reason  of  their  neglect  and 
failure  to  properly  examine  the  property 
which  they  took  in  exchange  for  their  prop- 
erty, and  to  investigate  and  ascertain  Its 
value,  eoulty  will  not  grant  relief  to  the 
plaintiffs/'  is  not  a  misplaced  finding  of  fact, 
nor  properly  a  conclusion  of  law,  but  Is  in 
Its  nature  the  statement  of  a  reason  for  de- 
cision.   (Dow  v.  Swain,  125  Cal.  674.) 

5.  When  the  seller  knows  the  facts  and 
the  buyer  is  ignorant,  and  to  the  knowledge 
of  the  seller  the  buyer  relies  upon  the  false 
representations,  equity  will  not  refuse  relief 
because  an  Imperfect  examination  was  made 
by  the  buyer  because  of  the  false  representa- 
tions, and  especially  if  means  were  used  by 
the  seller  to  prevent  a  perfect  examination 
by  the  buyer.    (Dow  v.  Swain,  125  Cal.  674.) 

6.  A  purchaser  desiring  to  rescind  the  con- 
tract of  purchase  for  alleged  fraudulent 
representations  of  the  vendor  in  inducing  the 
purchase  must  do  so  promptly,  upon  dis- 
covery of  the  facts  constituting  the  fraud, 
and  as  soon  as  reasonably  possible  there- 
after should  commence  the  proceedings  for 
relief.  (Harrington  v.  Paterson,  134  Oal. 
542.) 

7.  In  an  action  brought  by  the  members 
of  a  succeeding  firm  to  enjoin  a  breach  of  a 
contract  made  by  the  retiring  partner  of  a 
former  firm  upon  the  sale  of  his  Interest  in 
the  partnership  property  and  goodwill  of  the 
business  to  his  copartner,  one  of  the  plain- 
tiffs, in  which  he  agreed  that  he  would  not 
establish,  carry  on,  or  conduct  or  maintain 
or  act  as  agent  for  a  like  business,  within 
the  city  and  county,  for  a  period  of  three 
years,  a  cross-complaint  charging  fraud  in 
such  sale  committed  by  the  purchasing  part- 
ner, in  the  concealment  of  a  combination, 
trust,  and  monopoly  of  the  business  effected 
by  him  with  the  other  plaintiffs  prior  to  the 
sale,  which  enhanced  the  value  of  the  Inter- 
est sold  to  the  extent  of  seven  thousand  five 
hundred  dollars,  that  the  plaintiff  thereby 
received  more  money  for  the  partnership 
property  when  conveyed  to  the  combination 
than  he  could  otherwise  obtain,  and  that  all 
of  the  plaintiffs  were  aware  of  and  took  part 
In  the  fraud  practiced  upon  cross-complain- 
ant, and  praying  for  a  rescission  of  the  sale, 
and  restitution  of  his  rights  as  a  partner  in 
the  former  firm,  and  for  the  appointment  of 
a  receiver  of  the  partnership  property,  is  in- 


sufficient, and  states  no  ground  for  relief, 
and  a  general  demurrer  thereto  is  properly 
sustained.  (Meyers  v.  Merillion,  118  CaL 
352.) 

8.  A  party  to  a  contract  may  elect  to  re- 
scind the  contract  for  fraudulent  represen- 
tations promptly  upon  discovering  the  fraud, 
and  restoring  the  other  party,  as  near  as 
may  be,  to  his  former  condition,  or  to  affirm 
the  contract  and  sue  to  recover  damages 
for  the  deceit,  without  warning  the  other 
party  that  he  Intends  at  some  future  time  to 
charge  him  with  fraud;  but  the  rule  which 
relieves  a  party,  when  he  elects  to  sue  for 
damages,  from  the  acts  required  of  him 
when  he  elects  to  rescind,  has  the  just  limi- 
tations that,  after  knowledge  of  the  fraud 
and  election  to  sue  for  damages,  he  must 
stand  toward  the  other  party  at  arm's 
length,  must  comply  with  the  terms  of  the 
contract  on  his  part,  must  not  ask  favors 
of  the  other  party,  or  offer  to  perform  the 
contract  on  conditions  which  he  has  no  right 
to  exact,  and  must  not  make  any  new 
agreement  or  engagement  respecting  It: 
otherwise  he  waives  the  alleged  fraud. 
(Schmidt  v.  Mesmer,  116  Cal  267.) 

9.  The  right  of  the  purchaser  of  land  to 
rescind  the  contract  of  sale  and  purchase 
for  alleged  fraud  of  the  vendor,  is  waived, 
where  it  appears  that  the  purchaser  went 
into  possession  of  the  land,  and  one  year 
after  making  the  deed,  and  after  discovery 
that  he  had  been  imposed  upon,  conveyed 
city  property  to  the  vendor  in  part  payment 
of  the  purchase  money,  and  one  year  later, 
after  default  in  the  payment  of  interest,  exe- 
cuted a  new  note  and  mortgage,  which  In- 
cluded the  unpaid  interest,  whereupon  the 
earlier  note  and  mortgage  were  canceled. 
No  fraud  nor  imposition  having  been  prac- 
ticed by  the  vendor  to  secure  these  new 
arrangements,  they  were  distinct  acts  of 
affirmance  of  the  contract  by  the  purchaser 
after  knowledge  by  him  of  the  fraud,  and 
precluded  his  right  to  rescind  the  contract. 
(Ruhl  v.  Mott,  120  CaL  668.) 

10.  Where  it  appears  from  plaintiff's  tes- 
timony that  plaintiff  early  discovered  that 
defendant  had  made  false  representations  as 
to  the  character  of  the  land  and  the  income 
derived  from  it  and  that  defendant  was  not 
his  friend,  but  was  hostile  and  false  to 
him,  from  that  time  he  was  not  justified  nor 
excused  in  taking  upon  faith  any  declara- 
tions made  to  him  by  the  defendant,  and  it 
was  his  duty  to  have  obtained  legal  advice, 
if  he  purposed  to  prosecute  his  right  of  re- 
scission.   (Ruhl  v.  Mott,  120  Oal.  668.) 

11.  Where  the  plaintiff  had  knowledge  of 
facts  and  of  law  sufficient  to  perform  the 
legal  duty  of  offering  to  rescind,  which  the 
court  finds  that  he  did,  a  finding  that  he  did 
not  know  his  rights  in  the  premises  when 
subsequently  entering  into  the  new  arrange- 
ments with  the  vendor  is  to  be  construed  as 
a  mere  declaration  of  his  partial  ignorance 
of  the  law  in  relation  to  his  acts  of  affirm- 
ance, which  could  not  excuse  those  acts,  or 
prevent  them  from  binding  him.  (Ruhl  v. 
Mott,  120  Cal.  668.) 

12.  A  defrauded  party  has  but  one  elec- 
tion to  rescind,  and  he  must  exercise  that 
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election  with  reasonable  promptness  after 
discovering  the  fraud;  and  delay  In  rescis- 
sion Is  evidence  of  a  waiver  of  the  fraud, 
and  of  an  election  to  treat  the  contract  as 
valid,  and  any  acts  evincive  of  an  Intent 
to  abide  by  the  contract  are  evidence  of  an 
affirmance  of  the  contract,  and  of  a  waiver 
of  the  right  of  rescission.  (Ruhl  v.  Mott, 
120  Cal.  668.) 

Election  to  rescind  agreement,  what  is  not 
See  Vendor  and  Vendee,  16. 

Waiver  of  right  to,  by  laches  and  acqui- 
escence.   See  Fraud,  19,  20. 


II.  Restoration  of  Consideration  and  Placing 
Party  in  Statu  Quo. 

Fraud,  restitution  need  not  be  made  on 
rescission  for  fraud,  when.    See  Brokers,  3. 

Use  and  occupation,  where  contract  re- 
scinded.   See  Use  and  Occupation. 

Fraud,  plea  of  as  defense,  rescission  not 
necessary,  when.    See  Bills  and  Notes,  47. 

Rescission  or  return  of  interest,  when  not 
necessary.    See  Bills  and  Notes,  56. 

13.  Sections  3406-3408  of  the  Civil  Code,  re- 
specting relief  in  cases  of  rescission  of  con- 
tracts, do  not  establish  any  new  rule  upon 
the  subject.    (Kelley  v.  Owens,  120  Cal.  502.) 

14.  One  who  attempts  to  rescind  a  trans- 
action on  the  ground  of  fraud  is  not  re- 
quired to  restore  that  which,  in  any  event, 
he  would  be  entitled  to  retain.  (Richards  v. 
Fraser,  122  Cal.  456.) 

15.  In  an  action  to  set  aside  a  release  on 
the  ground  of  fraud,  a  note  and  mortgage 
given  by  plaintiff  for  the  purchase  price  of 
partnership  property,  which  were  discharged 
when  the  release  was  given,  and  should  re- 
main discharged,  if  the  complaint  is  not 
proved,  but  which  are  alleged  to  have  been 
the  fruits  of  a  fraudulent  misrepresentation 
and  concealment  of  the  price  of  the  prop- 
erty, and  which  ought  never  to  have  been 
executed,  if  the  complaint  is  proved,  and 
should  be  disregarded  upon  an  accounting, 
need  not  be  restored,  as  a  condition  of  re- 
lief, and  the  complaint  need  not  offer  to 
place  the  defendants  in  statu  quo  in  rela- 
tion to  them.  (Richards  v.  Fraser,  122  Cal. 
466.) 

16.  The  distinction  between  an  action  for 
a  rescission  and  an  action  upon  a  rescission 
Is  not  based  upon  the  form  of  the  action,  but 
upon  the  difference  between  the  cases  which 
are  within  the  rule  that  restitution  must  be 
offered  before  suit,  and  those  which,  owing 
to  peculiar  facts,  are  exceptions  to  the  rule; 
and  the  real  facts,  and  rights  arising  there- 
on, cannot  be  kept  out  of  sight  by  the  device 
of  a  particular  form  of  action.  (Kelley  v. 
Owens,  120  Cal.  502.) 

17.  An  action  for  a  rescission  in  equity, 
in  which  restoration  or  an  offer  to  restore 
before  suit  brought  is  unnecessary,  as  dis- 
tinguished from  an  action  upon  a  rescission, 
will  lie  only  in  such  exceptional  cases  as 
where  the  thing  received  is  of  no  value  to 
either  of  the  parties,  of  is  merely  the  indi- 
vidual note  of  the  defendant,  or  where  the 
defendant  could  not  have  been  injuriously 
affected  by  a  failure  to  restore,  or  where  the 


contract  Is  absolutely  void,  or  where,  with- 
out fault  of  the  plaintiff,  the  circumstances 
are  such  that  plaintiff  could  not  offer  full 
restoration,  and  the  court  may,  by  final  de- 
cree, adjust  the  equities  between  the  parties. 
(Kelley  v.  Owens,  120  Cal.  502.) 

18.  In  an  action  to  rescind  a  contract 
under  which  plaintiff's  land  was  exchanged 
for  shares  of  stock  held  by  the  defendant, 
which  were  transferred  to  the  name  of  the 
plaintiff,  for  alleged  fraudulent  representa- 
tions of  the  defendant  as  to  the  stock,  if 
the  stock  has  any  value,  if  must  be  averred 
In  the  complaint  that  before  the  commence- 
ment of  the  action  plaintiff  gave  notice  of 
the  rescission  and  offered  to  restore  the 
shares  of  stock  to  the  defendant,  unless 
sufficient  excuse  is  shown  for  the  failure  to 
do  so;  and  it  is  not  sufficient  merely  to  offer 
In  the  complaint  to  restore  the  stock,  and  to 
leave  the  unindorsed  shares  with  the  clerk, 
to  be  indorsed  under  the  order  of  the  court, 
and  to  aver  a  mere  readiness  and  willing- 
ness to  return  and  deliver  the  stock.  (Kel- 
ley v.  Owens,  120  Cal.  502.) 

10.  The  placing  of  the  certificate  of  the 
shares  of  stock  In  the  hands  of  the  clerk 
without  Indorsement  or  assignment  thereof 
was  unavailing,  and  could  not  throw  upon 
the  defendants  the  burden  of  caring  for  the 
stock  and  paying  assessments  thereon;  and 
where  the  shares  of  stock  were  sold  for 
unpaid  assessments  during  the  pendency  of 
the  action,  rescission  was  thereby  rendered 
impossible  by  the  conduct  of  the  plaintiff; 
and  a  decree  therefor  subsequently  ren- 
dered, upon  condition  that  plaintiff  should 
indorse  and  deliver  the  stock,  cannot  be  sus- 
tained.   (Kelley  v.  Owens,  120  Cal.  502.) 

20.  The  fact  that  the  defendant  conveyed 
the  land  to  his  wife  shortly  after  the  ex- 
change of  it  for  the  shares  of  stock,  and 
that  the  action  was  brought  against  them 
jointly  to  compel  a  rescission  of  the  contract, 
could  not  relieve  the  plaintiff  of  the  duty 
of  restoring  or  offering  to  restore  the  stock, 
or  of  making  demand  for  a  rescission,  or 
giving  notice  thereof,  before  the  commence- 
ment of  the  action.  (Kelley  v.  Owens,  120 
Cal.  502.) 

21.  In  an  action  upon  a  promissory  note, 
in  which  the  answer  pleaded  a  want  of  con- 
sideration and  a  total  failure  of  considera- 
tion, and  alleged  that  the  note  was  given  for 
the  purchase  price  of  shares  of  stock  in  a 
Colorado  corporation,  of  which  plaintiff  was 
president  and  managing  agent,  and  that  de- 
fendant was  Induced  to  purchase  the  stock 
by  fraudulent  representations  of  the  defend- 
ant upon  which  he  relied,  and  that  the  as- 
sets of  the  corporation  were  transferred  to  a 
new  corporation  which  assumed  Its  liabili- 
ties, and  that  defendant  was  induced  to  sur- 
render the  original  stock  purchased  and  ac- 
cept the  same  number  of  shares  in  the  new 
corporation  in  lieu  thereof,  and  that  the  con- 
tract of  purchase  was  rescinded,  and  said 
shares  of  stock  tendered  back  to  plaintiff,  on 
account  of  said  fraud;  but  the  evidence  dis- 
closed that  part  of  the  assets  of  the  original 
corporation  were  transferred  to  a  dredging 
company  not  referred  to  in  the  answer,  and 
that  the  defendant  received  stock  in  both 
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corporations,  in  lieu  of  the  stock  purchased, 
and  had  sold  all  of  his  stock  in  the  dredg- 
ing company,  the  defendant  could  not  defeat 
the  action  upon  the  note  and  retain  any  part 
of  the  consideration,  but  the  tender  of  all 
the  stock  received  in  both  corporations  was 
essential  to  a  rescission  or  right  of  rescission 
of  the  contract  of  purchase,  and  judgment 
was  properly  rendered  in  favor  of  plain  tiff 
for  the  amount  of  the  note.  (Rohrbacher  v. 
Kleebauer,  119  Cal.  260.) 


III.  Intervention  of  Rights  of  Third  Per- 
sons, Effect  of. 

22.  Where  the  rights  of  third  parties  have 
intervened,  and  the  circumstances  of  the 
parties  to  an  alleged  fraud  have  so  far 
changed  that  rescission  therefor  may  not  be 
decreed  without  injury  to  such  third  parties 
and  to  their  rights,  rescission  will  be  denied, 
and  the  complaining  party  left  to  his  action 
at  law  for  damages  for  the  fraud.  (Meyers 
v.  Merillion,  118  Cal.  352.) 

RESERVATIONS. 

Of  lands.    See  Public  Lands,  II. 

Deeds,  reservation  in  is  for  benefit  of 
grantor  alone.    See  Highways,  2. 

Dedication  of  highway  to  public  use  by 
reservation  in  deed.    See  Highways,  4. 

Presumption  of  dedication  does  not  arise 
from  reservation  of  way  in  deed.  See  High- 
ways, 2.  t 

Deed  of  executor,  reservations  in.  See  Es- 
tates of  Deceased  Persons,  VI,  2,  e. 

Of  tide  lands,  from  sale.  See  Swamp  and 
Overflowed  Lands,  3. 

From  sale,  effect  of  prior  application.  See 
Swamp  and  Overflowed  Lands,  4. 

Of  pasturatre,  does  not  conflict  with  exclu- 
sive right  of  hunting.  See  Landlord  and 
Tenant,  10. 

Lease  by  Mexican  government,  reserva- 
tion in.    See  Landlord  and  Tenant,  9. 

Parol  evidence  is  inadmissible  to  show. 
See  Sales.  1. 

Delarations  of  common  vendor  as  to  cus- 
tom in  making.    See  Evidence,  47. 

RESERVE  FUND. 

Of  benevolent  societies.  See  Benevolent 
Societies,  VI. 

RES  GESTAE. 

Declarations,  admissibility  of  as  part  of. 
See  Evidence,  50-52. 

Declarations,  admissibility  of  as  part  of. 
See  Evidence,  52  et  seq. 

Declarations,  what  not  part  of.  See  Evi- 
dence, 53,  54. 

RESIDENCE. 
See  Domicile;  Homesteads,  II. 

What  constitutes.  See  Executors  and  Ad- 
ministrators, 7. 

Change  of  venue  because  of  residence  of 
defendants.    See  Venue,  II,  1,  b. 


Nonresidence,  removal  of  causes.  See  Re- 
moval of  Causes. 

Change  of,  is  not  an  abandonment  of  a 
homestead.     See  Homesteads,  29. 

Finding  as  to.  not  disturbed,  when.  See 
Elections,  14. 

Evidence  shows  one  is  a  nonresident, 
when.  See  Executors  and  Administrators. 
3. 

RESIDUARY  LEGATEES. 
See  Wills,  VI,  1. 

RESIDUE. 

Legacies  payable  out  of,  do  not  bear  in- 
terest.   See  Wills,  67. 

RESIGNATION. 

Of  court  commissioner,  does  not  affect 
power  to  report,  when.  See  Court  Commis- 
sioners, 3. 

RESISTING  OFFICERS. 
See  Criminal  Law,  XI.  30. 

RES  JUDICATA. 
See  Judgments.  VII;  Stare  Decisis. 

Law  of  the  case.    See  Law  of  the  Case. 

Judgment  of  dismissal  as.  See  Dismissal. 
V. 

Irregular  motion  for  new  trial  is  not  res 
judicata.    See  New  Trial.  81. 

Doctrine  of,  does  not  apply  to  motion  for 
change  of  venue.    See  Venue,  19. 

Refusal  of  one  department  to  relieve,  con- 
clusiveness on  other  departments.  See  Jury 
and  Jurors,  5. 

RESOLUTIONS. 
See  Ordinances. 

Supervisors,  resolutions  of.  See  Super- 
visors, I. 

Of  intention  to  do  street  work.  See 
Streets,  IX,  3. 

Are  not  written  instruments.  See  Stat- 
ute of  Limitations,  10. 

RESTITUTION. 

Property  distributed,  restitution  of.  See 
Estates  of  Deceased  Persons,  VIII,  6. 

On  reversal.    See  Appeals,  XII,  6. 

Modification  of  judgment  on  appeal,  resti- 
tution on.    See  Appeals,  410,  411. 

Writs  of.    See  Ejectment,  V. 

RESTORATION. 

Consideration,  restoration  of.    See  Rescis- 
sion of  Contracts,  II. 
Sanity,  restoration  to.    See  Insanity,  VI. 

RESTRAINT  OF  TRADE. 

Monopolies  and  combinations.  See  Con- 
tracts, III,  4. 
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1.  The  rule  of  liberal  construction  to  be 
given  to  the  code  provisions  as  to  contracts 
accompanying  sales  of  goodwill  is  in  aid  of 
agreements  falling  within  the  permitted  ex- 
ceptions  of  the  code  as  to  contracts  in  re- 
straint of  trade,  and  does  not  apply  to  cases 
not  falling  within  those  exceptions.  (Mer- 
chants* Ad-Sign  Co.  v.  Sterling,  124  Cal.  429.) 

2.  The  tendency  of  the  courts  is  to  regard 
contracts  in  partial  restraint  of  trade  with 
less  disfavor  than  formerly.  (Herriman  v. 
Menzies,  115  Cal.  10.) 

3.  The  rule  invalidating  contracts  in  re- 
straint of  trade  does  not  include  every  con- 
tract limiting  the  right  of  the  owner  of  prop- 
erty to  dispose  of  it  except  upon  certain  con- 
ditions; and  an  agreement  between  two  or 
more  persons  who  contemplate  the  purchase 
of  property  that,  as  a  condition  of  the  pur- 
chase neither  will  dispose  of  his  share  with- 
in a  limited  period,  or  that  they  will  hold  it 
upon  certain  limitations,  is  not  invalid,  as 
being  in  restraint  of  trade.  (Smith  v.  San 
Francisco  etc.  Ry.  Co.,  115  Cal.  584.) 

4.  The  vendor  of  stock  in  a  trading  corpo- 
ration has  no  vendible  interest  in  the  good- 
will of  the  business  and  cannot  transfer 
such  goodwill;  and  an  agreement  by  such 
vendor  not  to  engage  in  a  similar  business  in 
the  city  where  the  business  of  the  corpora- 
tion is  carried  on  so  long  as  the  vendee  or 
his  successor  in  interest  should  carry  on  a 
like  business  therein,  not  being  within  any 
statutory  exception,  is  void,  as  being  in  re- 
straint of  trade,  and  cannot  be  enforced. 
(Merchants'  Ad-Sign  Co.  v.  Sterling,  124  Cal. 
429.) 

5.  The  vendee  must  be  presumed  to  have 
known  that  the  vendor  had  no  vendible  in- 
terest in  the  goodwill  of  the  corporation,  and 
the  vendor  is  not  estopped  from  denying  the 
existence  of  such  interest.  (Merchants'  Ad- 
Sign  Co.  v.  Sterling,  124  Cal.  429.) 

6.  Trusts  and  monopolies  which  design  to 
control  the  prices  of  commodities  are  illegal 
as  restraining  freedom  of  trade,  and  destroy- 
ing competition;  and  a  pleading  which  seeks 
to  share  in  the  gains  of  an  illegal  trust  and 
monopoly  by  averring  that  property  sold  by 
the  pleader  was  enhanced  In  value  by  reason 
of  the  existence  thereof,  and  that  the  pleader 
was  deprived  of  such  enhanced  value  by 
fraudulent  concealment  thereof  by  the  pur- 
chaser, is  devoid  of  merit,  either  as  a  ground 
of  defense  or  of  affirmative  relief.  (Meyers 
v.  Merillion,  118  Cal.  352.) 

7.  The  formation  by  defendant's  former 
partner  of  a  combination  to  control  business 
and  increase  prices,  made  with  the  other 
plaintiffs,  who  owed  no  duty  to  the  defend- 
ant, and  were  not  bound  to  disclose  to  him 
any  of  their  present  or  prospective  business 
ventures,  cannot  Justify  a  charge  that  the 
other  plaintiffs  participated  in  the  alleged 
fraud  of  such  former  partner,  in  concealing 
the  existence  of  such  combination,  and  such 
charge,  as  against  them,  falls  to  the  ground 
of  its  own  weight.  (Meyers  v.  Merillion,  118 
Cal.  352.) 

8.  An  Inhibition  as  to  agency  for  others  in 
a  contract  by  one  who  has  sold  the  goodwill 
of  a  business,  engaging  not  to  carry  on  a 
like  business,  or  to  act  as  agent  in  so  doing, 
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is  within  the  provision  of  the  code  permit- 
ting a  contract  in  restraint  of  trade  to  go 
to  the  carrying  on  of  a  similar  business  in 
such  case;  and  the  language  of  the  code  is 
to  receive  a  reasonable  construction,  so  as 
to  effect  the  end  for  which  the  legislature 
says  such  contracts  may  be  made,  and  to 
give  reasonable  protection  to  him  in  whose 
favor  such  a  contract  is  executed,  and  the 
code  provision  as  to  the  carrying  on  of  a 
similar  business  is  not  to  be  limited  to  the 
carrying  of  it  on  as  owner  or  proprietor,  but 
is  equally  inclusive  of  the  conduct  of  it, 
wholly  or  in  part,  as  the  agent  of  another. 
(Meyers  v.  Merillion,  118  Cal.  352.) 

9.  An  Inhibition  of  agency  in  a  contract 
not  to  establish,  carry  on,  conduct,  or  main- 
tain a  rival  business,  or  act  as  agent  there- 
for, for  a  period  of  three  years,  and  a  de- 
cree enforcing  such  contract  according  to 
its  terms,  are  to  be  construed  as  prohibiting 
only  an  agency  wholly  or  partially  for  the 
conduct  of  the  business,  and  not  as  prohib- 
iting employment  as  a  mere  servant  or 
clerk,  though  such  employment  may  fall 
within  the  more  enlarged  meaning  of  agency 
as  a  general  term.  (Meyers  v.  Merillion,  118 
Cal.  352.) 

10.  A  decree  enjoining  breach  of  such  con- 
tract should  not  purport  to  enjoin  the  carry- 
ing on  of  the  rival  business  for  the  space  of 
three  years,  from  the  date  of  the  contract, 
"or  so  long  as  plaintiffs,  or  anyone  deriving 
title  to  the  goodwill  of  the  business,  carry 
on  said  business,"  but  it  should  read:  "So 
long  as  plaintiffs,  or  anyone  deriving  title 
to  their  business,  shall  carry  on  said  busi- 
ness, not  exceeding  three  years."  from  the 
date  of  the  contract.  (Meyers  v.  Merillion, 
118  Cal.  352.) 

11.  A  denial  in  the  answer  of  an  averment 
in  the  complaint  that  plaintiffs  had  suc- 
ceeded to  the  goodwill  of  the  business  sold 
by  the  defendant  to  his  copartners,  pre- 
sents an  issue  material  to  plaintiffs'  cause 
of  action  for  breach  of  defendant's  contract 
not  to  carry  on  a  rival  business,  nor  is  the 
denial  in  the  answer  waived  or  overcome  by 
an  averment  of  that  fact  in  defendant's 
cross-complaint;  and  it  is  error  to  sustain  a 
demurrer  to  such  answer.  (Meyers  v.  Mer- 
illion, 118  Cal.  352.) 

12.  The  maxim,  Ex  turpi  causa  non  oritur 
actio,  applies  to  prevent  an  action  to  enforce 
a  void  contract  in  restraint  of  trade  by  In- 
junction to  restrain  the  defendant  from  en- 
gaging in  business  contrary  to  the  terms  of 
such  void  contract.  (Merchants'  Ad-Sign 
Co.  v.  Sterling,  124  Cal.  429.) 

RESTRICTIONS. 

On  liability  of  carriers.  See  Common  Car- 
riers, I,  2. 

RESULTING  TRUSTS. 
See  Trusts  and  Trustees,  VI. 

RETAXATION. 
Costs,  retaxation  of.    See  Costs,  V. 
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RETIREMENT. 

Of  partner.    See  Partnership,  V. 

RETRACTION. 
Effect  of.    See  Libel,  II,  3. 

RETRANSFER. 
Of  gift.    See  Gifts,  IV. 

RETRAXIT. 

Release  of  part  of  defendants  jointly 
sued  for  tort,  effect  of.    See  Release. 

RETROACTIVE. 

Laws,  amendment  of.  See  Constitutional 
Law,  III,  6. 

Amendment  of  statute,  effect  of.  See 
Statute  of  Limitations,  II. 

Code  Is  not  retroactive,  when.  See  Trusts 
and  Trustees,  1. 

Alteration  In  redemption  act,  effect  of. 
See  Taxation,  X. 

Statute  changing  time  for  taking  appeal  is 
not  retroactive.    See  Appeals,  IV,  1. 

Constitutional  amendment  is  not  See 
Police  Courts,  2. 

Judgment  cannot  have  retroactive  effect 
so  as  to  overthrow  settlement.  See  Mistake, 
6. 

RETROSPECTIVE  LAWS. 
See  cross-references  under  Retroactive. 

RETURN. 

Street  assessment,  return  of  warrant.  See 
Streets,  XI,  3. 

Of  property  attached  on  judgment  for  de- 
fendant.   See  Attachments,  VIII. 

Pledge,   return  of.    See  Pledges,   IV. 

Tax  sale,  return.    See  Taxation,  IX. 

Amendment  of,  time  for.  See  Taxation, 
46. 

REVENUE. 

See  Taxation. 

Licenses.    See  Licenses. 
Revenue    laws,    violation    of.    See    Con- 
tracts, III,  5. 

REVERSAL. 

On  appeal.    See  Appeals,  XII,  6. 

Appeal  to  superior  court,  reversal  on.  See 
Appeals,  437  et  seq. 

Effect  of,  on  sale  under  execution.  See 
Executions,  III,  4. 

Amendment  after.  See  Pleading  and 
Practice,  37. 

REVIEW. 

Writs  of.    See  Certiorari. 

Supervisors,  action  in  fixing  water  rates, 
review  by  courts.  See  Water  Companies,  V, 
2. 


Street  Improvement  proceedings,  review  of 
and  parties  to.    See  Streets,  IX,  4. 
Appeal,  review  on.    See  Appeals,  XI. 


REVIVALl 

Of  debt.    See  Statute  of  Limitations,  VII. 
Of  discharged  debt    See  Bankruptcy  and 
Insolvency,  VIII,  2. 

REVOCATION. 

Letters,  revocation  of.  See  Executors  and 
Administrators,  V. 

Wills,  revocation  of.    See  Wills,  VIII. 

Probate  of  wills,  revocation  of.  See  Wills, 
V,  4. 

Power  of  revocation  exercised  in  part, 
effect  of.    See  Trusts  and  Trustees,  4. 

REWARDS. 

Police,  rewards  to.    See  Police,  1,  2. 

1.  Under  section  1847  of  the  Civil  Code 
the  authority  of  the  governor  to  offer  a  re- 
ward is  limited  to  the  apprehension  of  cer- 
tain criminals,  and  no  importance  can  be 
attached  to  services  rendered  in  furnishing 
evidence  to  convict  the  criminal  apprehend- 
ed, though  the  reward  offered  by  the  gov- 
ernor purported  to  include  conviction  of  the 
offender.    (Lees  v.  Colgan,  120  Cal.  2(52.) 

2.  A  public  officer  working  for  a  fixed 
compensation,  or  whose  fees  are  prescribed 
by  law.  cannot  demand  or  contract  for  a  re- 
ward for  services  rendered  in  the  line  or 
scope  of  his  public  duty,  either  from  private 
parties,  or  from  the  state,  or  from  any  mu- 
nicipality.   (Lees  v.  Colgan,  120  Cal.  262.) 

3.  Although  the  legislature  has  power  to 
declare  a  public  policy  which  has  been  de- 
clared unsound  and  vicious  in  every  other 
jurisdiction,  yet  it  will  not  be  held  to  have 
taken  such  a  step,  unless  the  intent  is 
plainly  manifest  from  the  terms  of  the  act; 
and  the  grant  of  mere  power  to  the  gov- 
ernor to  offer  a  reward  for  the  apprehen- 
sion of  criminals,  does  not  carry  an  implied 
power  to  offer  it  to  any  and  all  persons,  in- 
cluding public  officers  whose  duty  it  is  to 
make  the  arrest,  but  it  will  be  construed  to 
apply  only  to  induce  an  arrest  by  private 
persons  not  under  obligation  to  make  such 
arrest.    (Lees  v.  Colgan,  120  Cal.  262.) 

4.  A  captain  of  police  of  the  city  and  coun- 
ty of  San  Francisco,  who  apprehends  a  mur- 
derer in  such  city  and  county,  for  a  murder 
committed  in  another  county,  makes  the  ar- 
rest of  the  murderer  in  the  line  of  his 
official  duty;  and  it  is  against  sound  public 
policy  to  allow  such  an  officer  to  receive  a< 
reward  offered  by  the  governor  of  the  state 
for  the  arrest  and  conviction  of  said  mur- 
derer.   (Lees  v.  Colgan,  120  Cal.  262.) 

5.  Where  a  reward  was  offered  by  a  wa- 
ter company  for  the  arrest  and  conviction  of 
an  offender  who  polluted  the  stream  in  vio- 
lation of  law,  it  is  a  defense  to  an  action 
for  the  recovery  of  such  reward,  that  plain- 
tiff was  employed  by  defendant  as  its  agent 
for  the  purpose  of  preventing  and  reporting 
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nuisances  upon  the  stream  to  the  company, 
for  a  compensation,  and  that  he  reported 
the  offense  for  which  the  conviction  was 
had  to  the  company,  and  received  compensa- 
tion for  his  services  In  reporting  the  nuis- 
ance. (Van  Horn  v.  Ricks  Water  Co.,  115 
Cal.  448.) 

6.  A  reward  for  the  arrest  and  conviction 
of  an  offender  is  not  apportionable;  and  to 
entitle  plaintiff  to  recover  it,  he  must  show 
that  he  is  entitled  to  it,  as  well  for  the  de- 
tection as  for  the  conviction  of  the  offender, 
and,  If  he  has  received  compensation  for 
such  detection,  as  agent  of  the  defendant, 
he  cannot  recover  the  reward  for  the  arrest 
and  conviction;  nor  can  an  offer  of  reward 
be  construed  to  apply  to  cases  where  all 
the  information  and  means  essential  to  a 
conviction  are  in  the  possession  of  the  de- 
fendant, before  the  prosecution  was  com- 
menced by  the  plaintiff,  the  plaintiff  having 
full  knowledge  thereof  before  causing  the 
arrest  and  conviction.  (Van  Horn  v.  Ricks 
Water  Co.,  115  Cal.  448.) 

RIPARIAN   RIGHTS. 
See  Watercourses,  VI. 

RISKS. 

Assumption  of.  See  Master  and  Servant, 
II.  2,  a. 

Purchaser  of  article  manufactured  to  or- 
der assumes  risk.    See  Warranty. 

RIVERS. 

See  Watercourses. 

ROADS. 

See  Highways. 

Streets.      See  Streets. 
Bridges.    See  Bridges. 
Toll  roads.    See  Tolls. 
Condemning  land  for.    See  Eminent  Do- 
main, 3. 

ROBBERY. 
See  Criminal  Law,  XI,  31. 

Action  for  conversion  of  county  funds  and 
defense  of  robbery.  See  Treasurers,  4  et 
seq. 

Evidence  of,  sufficiency  of.  See  Treasur- 
ers, 5,  6. 

Train  robbery.    See  Criminal  Law,  XI,  33. 

ROLL. 

See  Judgment-roll. 

Judgment-roll.    See  Appeals,  VI,  1. 
Judgment-rolls  of  another  county  as  evi- 
dence.   See  Evidence,  II,  5. 

RULES. 

Of  benefit  societies.  See  Benevolent  So- 
cieties, I. 

Rules  of  association  of  architects  as  to 
ralue  of  services,  effect  of.    See  Architects. 


Failure  to  obey.  See  Master  and  Servant, 
II,  2,  h. 

Master,  rule  of,  when  against  public  pol- 
icy.   See  Master  and  Servant,  30. 

Of  board  of  education  must  not  conflict 
with  statute.    See  Schools,  II. 

RULES  OF  COURT. 

Requiring  fund  to  remain  on  deposit  in 
pursuance  of.    See  Guardian  and  Ward,  7. 

Rule  requiring  answer  to  be  filed  on  mo- 
tion to  set  aside  default  Is  reasonable.  See 
Default,  18. 

Rule  requiring  instructions  to  be  handed 
up  before  argument.    See  Instructions,  37. 

Requiring  prepayment  of  Jury  fees.  See 
Jury  and  Jurors,  46,  47. 

Suspended  when  observance  would  defeat 
justice.    See  Instructions,  37. 

Attorney  is  presumed  to  know  the  rules 
of  court.    See  Judgments,  58. 

RULINGS. 


3. 


Evidence,  rulings  on.    See  Evidence,  IX, 
SACRAMENTO. 


Adoption  of  charter,  effect  of.  See  Police 
Judges,  3. 

Supervisors  cannot  issue  bonds  for  county 
roads.    See  Bonds,  7. 

Bonds  issued  for  county  road  purposes  are 
void.    See  Highways,  6. 

Bonds,  mandamus  to  compel  payment, 
questions  not  arising  on  demurrer.  See 
Bonds,  6. 

Rights  of  bondholders  depend  on  statute. 
See  Bonds,  5. 

Bonds  of,  what  interest  bear.  See  Bonds, 
5. 

Resolution  of  intention  to  improve  streets 
need  not  contain  names  of  trustees.  See 
Streets,  42. 

Trustees  of,  not  restrained  from  removing 
superintendent  of  streets.  See  Prohibition, 
2. 

Charter  giving  trustees  power  to  try  and 
remove  superintendent  of  streets  is  valid. 
See  Constitutional  Law,  17. 

Vacancy  in  office  of  chief  of  police,  what 
creates.    See  Offices  and  Officers,  22. 

Police  courts  of.  See  Police  Judges,  1  et 
seq. 

Police  courts  under  new  charter  not  ef- 
fective.    Soe  Police  Judges. 

1.  Under  the  municipal  charter  of  the  city 
of  Sacramento,  the  board  of  trustees  has 
jurisdiction  to  try  the  superintendent  of 
streets  upon  charges  of  incompetency,  neg- 
lect of  official  duty,  and  being  interested  In 
contracts  payable  from  the  city  treasury.  In 
-violation  of  the  charter,  and  to  remove  him 
from  office,  if  found  guilty  thereof;  and  the 
question  of  the  sufficiency  of  the  charges  in 
form  must  be  made  to  the  board  having  the 
authority  to  determine  them,  and  cannot  be 
considered  upon  application  for  a  writ  of 
prohibition,  nor  will  such  writ  lie  to  prevent 
a  trial  of  the  charges,  where  none  of  them 
is  based  upon  a  violation  of  the  general 
laws  of  the  state,  and  the  subject  matter  of 
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tbe  charges  is  within  the  class  of  matters 
that  the  board  is  authorized  to  try.  (Croly 
v.  Sacramento,  119  Cal.  229.) 

2.  The  provision  of  the  act  of  1870,  page 
148,  to  the  effect  that  "the  tax  collector  of 
the  several  counties  shall  receive  for  the  col- 
lection of  state  and  county  taxes,  except 
taxes  for  school  purposes,  six  per  centum 
on  the  first  ten  thousand  dollars  collected, 
four  per  centum  on  all  over  ten  thousand 
dollars,  and  under  twenty  thousand  dollars, 
and  two  per  centum  on  all  over  twenty  thou- 
sand dollars,"  was  repealed,  so  far  as  the 
county  of  Sacramento  is  concerned,  by  the 
act  of  1874.  page  204,  providing  that  the  tax 
collector  of  said  county  should  be  allowed 
one  per  cent  on  all  state  and  county  taxes 
collected  by  him.  This  conclusion  is  not  af- 
fected by  the  subsequent  act  of  March  30. 
1874,  making  the  sheriff  of  Sacramento 
county  ex  officio  tax  collector,  and  fixing  his 
salary  at  "fifteen  hundred  dollars  per  an- 
num, and  five  per  centum  upon  all  delin- 
quent taxes  by  him  collected,  and  the  per 
per  cent  now  allowed  the  tax  collector  for 
the  collection  of  licenses/'  (Sacramento  v. 
Colgan,  114  Cal.  246.) 


SALARIES. 

See    cross-references    under    Compensation. 

Officers,  salaries  of.  See  Offices  and  Offi- 
cers, V. 

SALES. 

I.  What  Constitutes;  What  Property  In- 
cluded in  Sale;  Parol  Evidence  as 
to. 

II.  Delivery. 

1.  Necessity  of;  Herein  of  Sales  of 

Growing  Crops. 

2.  Change  of  Indicia  of  Ownership 

or  of  Possession;  Vendor  Re- 
maining in  or  Resuming  Pos- 
session. 

3.  Effect  of  Want  of  on  Validity  of 

Sale  and  Who  may  Question. 

III.  Severable  Contracts;  Refusal  to  Ac- 

cept Part  of  Goods. 

IV.  Title  of  Purchaser;  Surrender  of  Pos- 

session to  Paramount  Owner. 

V.  Conditional  Sales. 

VI.  Warranties. 

VII.  Payment;  Questions  Relating  to  Price 
or  Value;  Freight  Allowance;  De- 
fenses in  Action  for. 

Attachment  may  issue  in  suit  on  execu- 
tory contract  for  sale  of  patent  right.  See 
Attachments,  16. 

Attacking  sales  of  intestate  by  executor. 
See  Executors  and  Administrators,  VI,  3. 

Auctions.    See  Auctions. 

Certificate  of  sale.    See  Taxation,  IX. 

Chattel  mortgage,  property  subject  to,  sale 
of.    See  Mortgages.  XIX,  6. 

Execution.    See  Executions,  III. 

Executor,  sales  by.  See  Estates  of  De- 
ceased Persons,  VI. 


Foreclosure,  sale  under.  See  Mortgages, 
XVIII,  11. 

Fraudulent  conveyances.  See  Fraudulent 
Conveyances. 

Growing  crops.    See  Growing  Grope. 

Guardian,  sales  by.  See  Guardian  and 
Ward,  III. 

Injunction,  sales  in  violation  of.  See  In- 
junctions, VII. 

Mistake,  delivery  by,  property  may  be  re- 
covered when.  See  Bankruptcy  and  Insol- 
vency, 47. 

Pledge,  sale  for.     See  Pledges,  III.  4. 

Railroad,  alienation  of  property  by.  See 
Railroads,  VI. 

Railroad  lands,  sales  of.  See  Railroads. 
IV. 

Sale  of  personalty  over  two  hundred  dol- 
lars, validity  of.    See  Statute  of  Frauds,  & 

Sheriff  selling  property  on  execution 
against  seller  is  guilty  of  conversion,  when. 
See  Trover,  2. 

State  lands,  sale  of.    See  Public  Lands.  II. 

Swamp  and  overflowed  lands,  sale  of. 
See  Swamp  and  Overflowed  Lands,  I. 

Tax  sales.    See  Taxation,  IX. 

Vendor  and  vendee.  See  Vendor  and 
Vendee. 

Warehouse,  sale  of  goods  in.  See  Ware- 
housemen. 

Water  rights,  conveyance  of.  See  Water- 
courses, VI,  3. 


I.  What  Constitutes:  What  Included  In  Sale: 
Parol  Evidence  as  to. 

Contracts  whether  of  construction  or  of 
sale.    See  Mechanics'  Liens,  I,  1. 

Transaction  is  sale  and  not  assignment  for 
benefit  of  creditors,  when.  See  Assignments 
for  the  Benefit  of  Creditors,  2. 

Court  should  instruct  whether  facts  con- 
stitute.   See  Replevin,  17. 

Burden  of  proof  of.    See  Replevin,  18. 

1.  Under  a  written  contract  of  sale  of  a 
photographic  business,  and  all  the  materials 
and  working  apparatus  and  property  of 
every  description  contained  in  the  vendor's 
art  gallery,  parol  evidence  Is  inadmissible  to 
show  that  any  materials,  lens,  cameras,  or 
negatives  therein  contained  were  reserved 
from  the  sale.  (Hodson  v.  Varney,  122  Cal. 
619.) 

2.  Where  only  the  property  situated  in  a 
named  art  gallery  was  sold  by  the  terms  of 
the  written  contract,  it  is  a  question  of  fact 
whether  particular  rooms  on  the  same  floor 
of  the  building  containing  other  materials 
and  articles  of  personal  property  belonging 
to  the  vendor  were  or  were  not  part  of  the 
gallery,  and,  if  not,  the  property  situated 
therein  did  not  pass  by  the  sale,  but  the 
title  thereto  remained  in  the  vendor  of  the 
gallery.    (Hodson  v.  Varney,  122  Cal.  619.) 

Growing  crop,  parol  contemporaneous 
agreement  to  make  advances.  See  Growing 
Crops,   (5. 

Admissibilty  of  evidence.  See  Replevin. 
16,  17. 

Declarations  of  vendor,  admissibility  of. 
See  Evidence,  49  et  seq. 
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II.  Delivery. 

1.  Necessity  of;  Herein  of  Sales  of  Growing 

Crops. 

Delivery,  immediate.  See  Fraudulent 
Conveyances,  14. 

Attacking  sale  for  want  of  delivery,  alle- 
gations necessary.'  See  Executors  and  Ad- 
ministrators, 29. 

Constructive  delivery  is  limited  to  what 
articles.    See  Gifts,  22. 

Sales  within  statute  of  frauds,  delivery 
and  acceptance.    See  Statute  of  Frauds,  8. 

3.  Section  3440  of  the  Civil  Code,  requiring 
an  immediate  delivery  and  actual  and  con- 
tinued change  of  possession  of  property  sold, 
has  no  application  where  the  property  is  not 
in  the  possession  nor  under  the  control 
of  the  vendor  at  the,  time  of  the  sale; 
and  it  is  sufficient  if  the  vendee  subsequently 
obtains  possession  of  the  property,  as 
against  creditors  of  a  prior  owner  of  the 
property,  who  sold  to  such  vendor  without 
delivery  of  possession.  (Williams  v.  Borg- 
wardt,  119  Cal.  80.) 

4.  Growing  crops  are  chattels  not  sus- 
ceptible of  manual  delivery  until  harvested, 
and  a  sale  thereof  is  not  within  the  statute 
requiring  an  immediate  delivery  and  con- 
tinued change  of  possession,  but  the  sale 
passes  title  without  a  delivery  of  possession, 
though  when  the  crop  is  harvested  it  is  the 
duty  of  the  purchaser  to  take  Immediate 
possession  of  the  crop  and  retain  such  pos- 
session.   (O'Brien  v.  Ballou,  116  Cal.  318.) 

5.  Where  the  vendor  of  a  growing  crop  of 
wheat  did  not  live  upon  the  land  where  the 
wheat  was  grown,  and  exercised  no  do- 
minion over  it  after  the  sale  thereof,  but 
the  purchaser  gathered  and  marked  the 
wheat  as  his  own  in  a  manner  sufficient 
to  notify  the  public  of  his  ownership,  and 
exercised  such  dominion  over  it  as  is  usual 
In  such  cases,  the  wheat  cannot  thereafter 
be  lawfully  attached  as  the  property  of  the 
vendor.    (O'Brien  v.  Ballou.  116  Cal.  318.) 

6.  The  fact  that  the  purchaser  of  the 
wheat  was  an  employee  of  the  vendor  Is  a 
matter  of  slight  importance,  where  the  evi- 
dence is  sufficient  to  show  a  sale  and  pur- 
chase which  were  not  void  under  the  statute 
of  frauds,  and  the  verdict  of  the  jury  was 
in  favor  of  the  ownership  of  the  wheat  by 
the  purchaser.  (O'Brien  v.  Ballou,  116  Cal. 
318.) 

7.  Where  the  only  question  upon  the  evi- 
dence is  whether  the  plaintiff  took  posses- 
sion of  the  crop  when  harvested  before  the 
levy  of  the  attachment,  and  the  jury  were, 
upon  the  whole  case,  instructed  as  to  the 
necessity  and  continuous  possession  of  plain- 
tiff, an  instruction  that,  if  the  jury  find  that 
plaintiff,  in  good  faith,  reduced  the  crop  to 
his  possession  when  harvested,  and  was  in 
possession  thereof  when  it  was  levied  upon, 
their  verdict  should  be  for  the  plaintiff,  is 
not  subject  to  the  objection  that  it  ignores 
the  continuous  character  of  the  possession 
necessary  to  satisfy  the  law.  (O'Brien  v. 
Ballou,  116  Cal.  318.) 

8.  An  Instruction  requested  by  the  defend- 
ant to  the  effect  that  the  burden  was  upon 


plaintiff  to  show  an  actual  and  continued 
change  of  possession  from  the  date  of  the 
sale,  is  erroneous  and  misleading,  as  applied 
to  the  crops  which  were  growing  at  the  date 
of  the  sale.  (O'Brien  v.  Ballou,  116  Cal. 
318.) 

9.  Where  the  wheat  crop  wae  mortgaged 
to  the  lessors,  and  the  harvested  crop  was 
stored  in  a  warehouse  in  the  names  of  the 
lessors  as  mortgagees,  and  the  lessee  and 
lessors  counted  the  sacks,  estimated  the 
weight,  and  fixed  the  value  at  market  rates, 
upon  a  sale  thereof  to  the  lessors,  the  de- 
livery of  the  harvested  crop  Is  sufficient. 
(Adams  v.  Weaver,  117  Cal.  42.) 

2.  Change  of  Indicia  of  Ownership  or  of  Pos- 
session; Vendor  Remaining  in  or  Re- 
suming Possession. 

Change  of  Indicia  of  ownership.  See 
Fraudulent  Conveyances,  II.  5. 

Change  of  possession.  See  Fraudulent 
Conveyances,  II,  5. 

Sale  by  husband  to  wife  must  be  fol- 
lowed bv  change  of  possession.  See  Hus- 
band and  Wife,  27,  28. 

Marking  of  sacks  is  not  delivery  and 
change  of  possession.  See  Landlord  and 
Tenant,  36. 

Sale  without  change  of  possession  doe*  not 
affect  right  to  attachment.  See  Croppers, 
4. 

Transfer  of  bulky  articles.  See  Fraudu- 
lent Conveyances,  15. 

Growing  crops,  delivery  and  change  of 
possession  on  sale  of.    See  ante,  II,  1. 

10.  Upon  sale  of  a  stock  of  merchandise 
to  certain  creditors  of  the  merchant,  in  full 
of  their  claims,  in  order  to  render  the  change 
of  possession  sufficient  to  satisfy  the  stat- 
ute of  frauds,  it  must  not  only  be  actual 
and  continued,  but  must  be  open  and  un- 
equivocal, carrying  with  it  the  usual  marks 
and  indications  of  ownership  on  the  part  of 
the  vendees,  and  must  be  such  as  to  proclaim 
to  the  world  the  new  ownership,  and  to 
evidence  the  usual  relationship  between 
property  and  its  owner,  and  must  be  taken 
to  be  retained,  and  not  with  the  purpose  to 
return  it  to  the  vendor;  and  where  the 
change  of  possession  is  not  of  that  character, 
the  sale  is  void  ab  initio,  as  to  other  cred- 
itors of  the  vendor,  and  the  unsold  portiou 
of  the  goods  may  be  seized  upon  attachment 
against  the  vendor,  at  suit  of  a  creditor  not 
participating  In  the  sale.  (Rothschild  v. 
Swope,  116  Cal.  670.) 

11.  The  character  of  the  sale  and  the 
character  of  the  possession  give  the  true 
color  to  the  transaction,  as  valid  or  void, 
depending  upon  the  intention  and  conduct 
of  the  parties  in  making  the  sale,  and  upon 
the  circumstances  surrounding  the  parties 
while  the  vendor  is  out  of  possession;  and 
the  mere  fact  alone  that  the  vendor  re- 
sumed possession  within  two  weeks  after 
the  sale  does  not  necessarily  import  fraud, 
nor  that  the  possession  of  the  vendees  was 
not  continued;  neither  does  it  imply  a  right 
to  repurchase  or  take  back  the  property,  but 
is  at  most  a  circumstance  to  be  considered 
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in  reference  to  the  intention  of  the  parties. 
(Rothschild  v.  Swope,  116  Cal.  670.) 

12.  Where  the  •  evidence  tended  to  show 
that  an  agent  of  the  vendees,  having  full 
authority  to  represent  them,  agreed  with  the 
vendor,  not  for  an  absolute  or  unconditional 
change  of  possession,  but  for  a  temporary 
possession  for  the  purpose  of  a  forced  and 
limited  sale,  and  that  the  vendor  was  again 
to  have  possession  when  the  amount  due  the 
vendees  as  creditors  was  realized,  it  being 
believed  that  the  assets  were  sufficient  to 
pay  all  the  creditors,  upon  a  return  of  pos- 
session to  the  vendor  by  such  agent,  the 
goods  may  be  attached  in  his  possession,  as 
his  property,  regardless  of  the  question 
whether  the  claims  of  the  creditors  to  whom 
the  transfer  was  made  had  been  satisfied 
in  full  or  not.  (Rothschild  v.  Swope,  116 
Cal.  670.) 

13.  The  vendor  may  testify  that,  at  the 
time  he  made  the  bill  of  sale  to  the  cred- 
itors, it  was  understood  and  agreed  be- 
tween him  and  the  agent  of  the  vendees 
that  the  store  was  to  be  returned  to  him 
when  the  claims  of  the  creditors  were 
realized,  as  showing  the  purpose  of  the  bill 
of  sale  made  while  he  was  in  possession,  nor 
does  the  rule  of  law  as  to  the  impeachment 
of  a  deed  by  the  grantor  after  the  execution 
apply  to  such  a  case;  and  the  statements 
of  the  agent  of  the  vendor,  both  when  mak- 
ing the  agreement  and  when  surrendering 
possession  to  him,  are  also  admissible  as 
tending  to  show  what  was  originally  con- 
templated by  the  parties,  and  the  agent  him- 
self may  be  asked  on  cross-examination  as 
to  the  purpose  of  the  bill  of  sale.  (Roths- 
child v.   Swope,  116  Cal.  670.) 

14.  Where  there  was  such  an  immediate 
delivery  and  actual  and  continuous  change 
of  possession  of  animals  sold  as  to  sustain 
a  finding  of  a  transfer  of  title  to  the  prop- 
erty to  the  vendee  as  against  the  creditors 
of  the  vendor,  the  fact  that  they  were  after- 
ward delivered  to  him  as  an  agister  for  hire 
will  not  defeat  the  vendee's  title.  (Hender- 
son v.  Hart,  122  Cal.  332.) 

15.  Where  the  owner  of  a  saloon  sold  the 
stock  and  fixtures  thereof  to  a  former  bar- 
tender, who  was  not  employed  at  the  time 
of  the  sale,  in  consideration  of  a  cash  pay- 
ment by  the  vendee  and  the  extinguishment 
of  indebtedness  from  the  vendor  to  him, 
amounting  in  all  to  more  than  the  full  value 
of  the  property  sold,  the  sale  not  being  in- 
tended to  hinder,  delay,  or  defraud  the 
creditors  of  the  vendor;  and  where  the  prop- 
erty sold  was  immediately  delivered  to  the 
vendee,  who,  not  then  having  a-  liquor 
license,  locked  up  the  stock  and  fixtures, 
and  kept  the  key  of  the  premises,  and  was 
the  only  person  thereafter  having  control 
of  the  property  sold,  until  it  was  attached 
as  the  property  o.f  the  vendor,  who  had  no 
access  to  the  premises  or  property  after  the 
sale,  the  facts  warrant  a  finding  that  there 
was  an  immediate  delivery  and  an  actual 
and  continued  change  of  possession  from  th3 
vendor  to  the  vendee,  and  that  the  title 
passed  from  the  vendor  to  the  vendee;  and 
the  mere  fact  that  the  sign  of  the  former 


owner  of  the  saloon  remained  upon  the 
premises,  until  the  property  was  attached, 
does  not  require  a  reversal  of  such  finding. 
(Howe  v.  Johnson,  117  Cal.  37.) 

16.  Where  the  lessee  had  given  chattel 
mortgages  to  the  lessors  for  personal  prop- 
erty purchased  from  them,  and,  being  unable 
to  carry  out  the  terms  .of  the  lease,  ver- 
bally surrendered  the  lease,  and  yielded  pos- 
session of  the  land  leased  to  the  lessors,  and 
at  the  same  time  transferred  the  personal 
property  to  them,  at  a  valuation  fixed  fairly 
by  appraisers,  in  order  to  pay  and  discharge 
his  indebtedness  to  them  and  to  others  of  his 
creditors,  of  whom  he  gave  them  what  he 
claimed  was  a  full  list,  and  the  court  finds 
that  all  of  the  creditors  named  in  the  list 
were  paid  in  full,  and  that  other  creditors 
not  named  therein  were  also  paid  by  the 
vendees  in  an  amount  in  excess  of  the  ap- 
praised valuation  of  the  property  sold,  and 
further  finds  that  the  purchase  was  open, 
notorious,  and  for  a  valuable  consideration, 
and  was  accompanied  by  an  Immediate  de- 
livery and  continued  change  of  possession, 
the  mere  circumstance  that  after  the  sale 
and  delivery  of  the  property  the  vendor  was 
employed  as.  a  foreman  on  the  ranch  for 
about  ten  days,  does  not  per  se  vitiate  the 
sale,  or  conclusively  render  it  fraudulent, 
or  call  for  a  reversal  of  the  findings,  where 
it  appears  that  his  changed  position,  from 
that  of  an  owner  to  that  of  a  servant,  was 
open  and  notorious,  both  to  the  men  on 
the  ranch  and  to  the  neighbors.  (Adams  v. 
Weaver,  117  Cal.  42.) 

3.  Effect  of  Want  of  on  Validity  of   Sale 
and  Who  may  Question. 

17.  A  sale  of  personal  property,  though 
not  followed  by  an  immediate  delivery  and 
actual  and  continued  change  of  possession, 
as  required  by  section  3440  of  the  Civil  Code, 
te  noi^a  nullity,  but  is  good  against  all  the 
world  except  the  creditors  of  the  vendor, 
and  is  good  against  them  also  except  when 
attacked  in  legal  proceedings  for  the  col- 
lection of  their  debts;  and  the  vendee,  being 
the  owner,  can  convey  title  thereto,  and  the 
purchaser  would,  in  any  event,  acquire  a 
title  good  against  all  the  world  except  the 
creditors  of  the  original  vendor  and  against 
them  also  If  he  was  a  purchaser  in  good 
faith,  for  value,  and  without  notice  of  their 
claims,  and  had  finally  acquired  possession 
of  the  property  prior  to  the  seizure  of  it, 
under  attachment  by  them.  (Williams  v. 
Borgwardt,  119  Cal.  80.) 

III.  Severable  Contracts;  Refusal  to  Accept 

Part  of  Goods. 

18.  A  contract  for  the  sale  of  different 
kinds  of  personal  property,  at  an  agreed 
price  for  the  different  items,  is  severable, 
in  the  absence  of  anything  in  the  contract 
to  show  that  the  sale  of  one  item  was  con- 
tingent upon  the  sale  of  the  others,  or  that 
the  contract  was  for  any  otjher  reason  an 
entirety;  and  the  refusal  of  the  purchaser 
to  accept  a  tender  of  one  of  the  items  does 
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not  operate  to  waive  or  excuse  performance, 
or  offer  of  performance,  by  the  seller  as  to 
the  other  Items.  (Herzog  v.  Purdy,  119  Cal. 
99.) 

19.  Upon  the  refusal  of  the  purchaser  to 
accept  a  tender  as  to  one  of  the  items,  a 
resale  by  the  seller  of  all  the  property  in- 
capacitates him  from  any  performance  what- 
ever, and  releases  the  purchaser  from  the 
necessity  of  further  demand  or  tender  of 
performance  as  to  the  other  items,  and  as  to 
them  subjects  the  seller  to  liability.  (Her- 
zog v.  Purdy,  119  Cal.  99.) 

20.  Where,  at  the  time  of  the  execution  of 
such  contract,  the  buyer  made  a  payment 
which  the  seller  receipted  for  "on  account," 
the  subsequent  refusal  of  the  buyer  to  ac- 
cept one  of  the  items  does  not  work  a  for- 
feiture of  the  payment,  but  it  is  his  right 
to  have  it  applied  on  the  price  of  any  of  the 
items  which  he  accepted.  (Herzog  v.  Purdy, 
119  Cal.  99.) 


IV.  Title  of  Purchaser;  Surrender  of  Pos- 
session to  Paramount  Owner. 

Title  of  purchaser  from  vendee.  See  ante, 
II,  3. 

Title  of  purchaser  from  conditional 
vendee.    See  post,  23  et  seq. 

Title  when  vests  under  sale.  See  Muni- 
cipal Corporations,  14. 

Vendor  not  estopped  from  denying  ex- 
istence of  interest  sold,  when.  See  Re- 
straint of  Trade,  5. 

Want  of  delivery,  effect  on  purchaser 
from  vendee.    See  Execution,  11,  12. 

Rights  of  purchaser  from  one  in  posses- 
sion.   See  Bailments,  1. 

21.  In  sales  of  personal  property,  includ- 
ing assignments  of  estates  for  years,  though 
the  rule  of  caveat  emptor  applies  to  the  qual- 
ity of  the  thing  sold,  the  seller  impliedly 
warrants  the  title,  without  reference  to  the 
knowledge  or  want  of  knowledge  of  the  ven- 
dor as  to  the  real  state  of  the  title,  or 
whether  he  did  or  did  not  make  a  distinct 
affirmation  of  his  title,  and,  upon  the  total 
breach  of  a  warranty  of  title,  the  purchaser 
may  recover  the  purchase  money  paid,  and 
has  a  good  defense  against  an  action  by  the 
seller  to  recover  the  purchase  money.  (Jef- 
fers  v.  Easton,  Eldridge  &  Co.,  113  Cal.  345.) 

22.  One  who  receives  the  possession  of 
property  upon  a  sale  or  other  contract  from 
a  person  who  has  no  title  to  it,  may  yield  it 
to  the  true  owner  on  demand,  without  wait- 
ing for  an  eviction,  but  in  such  case  he  as- 
sumes the  burden  of  proving  that  the  one  to 
whom  he  yielded  the  possession  had  a  para- 
mount title.  (Jeffers  v.  Easton,  Eldridge  & 
Co.,  113  Cal.  345.) 


V.    Conditional    Sales. 

Conditional  contract  of  sale,  assignment 
of,  effect  of.    See  Assignment  op  Contracts,  5. 

Evidence  of  oral  agreement  with  vendor, 
admissible  against  stranger.  See  Evidence, 
71. 


23.  Conditional  sales  of  personal  prop- 
erty are  recognized  in  this  state  to  the  full- 
est extent,  and  even  bona  flde  purchasers 
from  the  person  to  whom  property  is  deliv- 
ered under  an  executory  contract  of  condi- 
tional sale,  get  no  valid  claim  to  the  prop- 
erty. Where  the  intent  is  clear  that  the  title 
shall  not  pass  but  remain  in  the  vendor  until 
full  payment  of  the  purchase  money,  or  un- 
til a  mortgage  is  given  therefor,  as  a  condi- 
tion precedent,  a  contract  agreeing  to  sell  the 
property,  upon  such  conditions,  is  one  of 
conditional  sale,  and  the  delivery  of  posses- 
sion to  the  purchaser  does  not  change  its  na- 
ture.   (Van  Allen  v.  Francis,  123  Cal.  474.) 

24.  The  fact  that  the  promise  to  pay  the 
purchase  money  is  absolute  and  not  condi- 
tional, is  but  a  circumstance  in  determining 
the  nature  of  the  contract,  but  it  is  not  a 
determinative  characteristic.  In  many  cases 
where  the  promise  to  pay  was  absolute,  the 
sale  has  been  held  conditional.  (Van  Allen 
v.  Francis,  123  Cal.  474.) 

25.  The  vendor  is  not  required  to  surren- 
der the  notes  given  by  the  original  purchaser 
in  an  action  to  recover  the  value  of  the  prop- 
erty as  against  his  assignee  and  successor 
in  interest  who  are  not  liable  upon  the  notes. 
(Van  Allen  v.  Francis,  123  Cal.  474.) 

26.  The  vendor  is  not  bound  by  any  estop- 
pel in  pais  not  to  assert  the  contract  of  con- 
ditional sale  as  against  a  corporation  which 
received  the  property  from  the  purchaser 
after  default,  and  paid  at  maturity  three  of 
the  unpaid  notes,  when  the  vendor  made  no 
misrepresentations  or  admissions  upon 
which  the  corporation  relied,  but  merely  re- 
ceived the  money  paid,  as  it  became  due. 
(Van  Allen  v.  Francis,  123  Cal.  474.) 

27.  The  fact  that  the  corporation  had  no 
actual  knowledge  that  a  contract  of  condi- 
tional sale  was  in  existence  and  only  had 
knowledge  that  a  portion  of  the  purchase 
money  was  unpaid,  is  immaterial,  where  the 
corporation  had  full  means  of  knowledge  by 
inquiry,  either  from  the  vendor  or  from  the 
vendee.    (Van  Allen  v.  Francis.  123  Cal.  474.) 

28.  An  agreement  to  sell  and  deliver  ad- 
ditional merchandise  In  the  future,  upon  the 
same  terms  and  prices  as  in  a  present  sale, 
conditional  upon  the  seller  having  the  addi- 
tional merchandise  to  sell  at  the  future  time 
agreed,  does  not  import  an  obligation  to  sell, 
where  the  proposed  purchaser  does  not  show 
that  the  condition  upon  which  the  sale  and 
delivery  was  to  be  made  existed.  Where  the 
contrary  appears,  and  the  terms  of  the  sale 
were  never  really  agreed  upon,  no  claims 
can  be  allowed  in  favor  of  the  purchaser  for 
breach  of  the  conditional  agreement  to  sell 
in  future.  (Peerless  Glass  Co.  v.  Pacific 
Crockery  etc.  Co.,  121  Cal.  641.) 

29.  In  an  action  to  recover  the  possession 
of  goods  conditionally  sold,  the  title  having 
been  reserved  in  the  vendor  until  full  pay- 
ment made  therefor,  brought  for  alleged  de- 
fault in  payment,  where. the  defendant  by 
cross-complaint  sought  to  recover  all  the  pay- 
ments made,  on  the  theory  that  the  action 
proceeded  in  rescission  of  the  contract  of 
sale,  and  the  court  allowed  only  part  thereof, 
as  being  the  excess  In  value  of  the  use  and 
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depreciation  of  the  property,  it  must  be  pre- 
sumed upon  appeal,  in  the  absence  of  find- 
ings and  evidence  from  the  record,  that  the 
court  imposed  upon  the  plaintiff,  In  favor  of 
the  defendants,  all  of  the  conditions  which 
the  facts  before  It  would  justify.  (Chicago 
Clock  Co.  v.  Tobin,  123  Cal.  377.) 

VI.  Warranties. 

Reliance  by  buyer  on  representations  of 
seller,  effect  of.  See  Rescission  of  Contracts. 
5. 

Manufactured  articles,  warranty  of.  See 
Warranty. 

Guaranty  by  factor  and  action  for  breach 
of.    See  Factors. 

30.  In  an  action  to  recover  for  the  breach 
of  a  written  warranty  of  the  capacity  of  a 
pump  manufactured  and  sold  by  the  defend- 
ant to  the  plaintiff,  in  which  the  defendant, 
by  answer,  denies  making  the  representa- 
tions alleged,  sets  out  the  representations 
that  were  made,  and  that  the  alleged  war- 
ranty was  without  consideration  and  given 
after  the  purchase  and  delivery  of  the  pump, 
and  as  a  counterclaim,  the  amount  of  cer- 
tain expenditures  made  by  him  in  sending  an 
agent  to  examine  the  pump,  under  an  al- 
leged agreement  with  plaintiff  that,  if  the 
pump  was  found  to  be  as  represented  by 
defendant,  plaintiff  would  repay  the  expense 
of  such  agent,  and  by  cross-complaint  set  up 
a  want  of  consideration  for  the  warranty 
and  prayed  for  its  reformation  on  account 
of  accident  and  mistake,  a  finding  that  the 
defendant  had  fully  complied  with  the  terms 
of  the  contract  is  suflttcient  to  support  a 
judgment  in  his  favor,  without  finding  specif- 
ically on  the  probative  facts  as  to  what  rep- 
resentations and  warranties  were  made,  and 
rendered  the  subject  matter  of  the  cross- 
complaint  immaterial.    (Spauldlng  v.  Dow, 

31.  A  finding  that  the  warranty  was  with- 
out consideration  rendered  immaterial  the 
issues  raised  by  the  cross-complaint  as  to  its 
being  made  by  accident  or  mistake. 
(Spaulding  v.  Dow,  118   Cal.  424.) 

Warranty  of  title.    See  ante,  21. 

VII.  Payment;  Questions  Relating  to  Price 
or  Value;  Freight  Allowance;  De- 
fenses on  Action  for. 

Payment  on  account,  effect  on  of  refusal 
to  accept  pa<rt  of  goods.    See  ante,  19,  20. 

Reservation  of  title  until  full  payment 
made.    See  ante,  29. 

Absolute  promise  to  pay,  sale,  whether  con- 
ditional.   See  ante,  24. 

Interest  for  goods  purchased.  See  Inter- 
est. 3. 

32.  Section  3049  of  the  Civil  Code,  which 
provides  that  "one  who  sells  personal  prop- 
erty has  a  special  lien  thereon  dependent 
upon  possession,  for  its  price,"  etc.,  is  merely 
declaratory  of  the  common  law,  under  which 
such  a  lien  does  not  exist,  unless  there  has 
been  a  complete  sale  which  passes  the  title 
to  the  property  to  the  vendee,  without  deliv- 
ery of  possession,  and  does  not  attach  when 


there  is  a  mere  executory  contract  to  sell 
upon  compliance  with  certain  conditions  by 
the  party  proposing  to  buy.  (Eads  v.  Kess- 
ler,  121  Cal,  244.) 

33.  Under  a  contract  for  the  sale  of  per- 
sonal property,  for  which  the  purchase  price 
was  partly  paid,  the  purchaser  who  had  re- 
ceived the  immediate  possession  of  the  goods 
and  had  agreed  that  if  he  failed  to  pay  the 
balance  of  the  price  on  a  day  certain  he 
would  restore  the  possession  to  the  seller  on 
demand,  but  who,  at  the  time  performance 
was  due,  refused  either  to  pay  or  to  restore 
the  goods,  whereupon  they  were  taken  pos- 
session of  by  the  seller  in  an  action  of  re- 
plevin and  subsequently  sold,  cannot  recover 
from  the  seller  the  amount  paid  on  the  pur- 
chase price,  in  the  absence  of  any  grounds 
for  equitable  relief.  In  such  a  case,  the 
remedies  given  to  a  seller  under  a  contract 
of  sale,  by  section  1749  of  the  Civil  Code,  are 
inapplicable.  (Rayfield  v.  Van  Meter.  120 
Cal.  416.) 

34.  A  buyer  of  personal  property  who 
without  lawful  excuse  refuses  to  perform  his 
contract  is  not  entitled  either  at  law  or  in 
equity  to  recover  back  money  paid  on  ac- 
count thereof.  (Rayfield  v.  Van  Meter,  120 
Cal.  416.) 

35.  A  contract  for  the  sale  of  merchandise 
shipped  from  Indiana,  to  this  state,  providing 
that  the  "freight  allowance  to  Los  Angeles 
from  Converse  is  seventy-four  cents,"  con- 
sidered in  view  of  evidence  that  the  term 
"freight  allowance"  imports  a  discount  al- 
lowed from  the  invoice  price  of  goods  ship- 
ped from  the  east  to  a  purchaser  who  pays 
the  freight,  the  amount  of  the  allowance  not 
being  determined  by  the  freight  paid,  and  In 
view  of  further  evidence  that  the  terms  used 
were  differently  understood  by  the  parties, 
is  insufficient  to  establish  the  allowance  of 
any  discount  from  the  invoice  price,  or  to 
show  a  meeting  of  minds  upon  that  subject. 
(Peerless  Glass  Co.  v.  Pacific  Crockery  etc, 
Co.,  121  Cal.  641.) 

36.  The  contract  cannot  reasonably  be 
construed  as  importing  an  allownce  of  a  dis- 
count merely  of  seventy-four  cents,  or  an 
allowance  of  seventy- four  per  cent  of  the  in- 
voice price;  nor  can  any  qualifying  words 
such  as  "per  cental,"  or  "per  carload,"  or 
"per  gross,"  be  deemed  inserted  therein.  If 
the  phrase  used  has  no  ascertainable  mean- 
ing, and  If  it  was  in  fact  differently  under- 
stood by  the  parties,  there  was  no  agreement 
for  any  rebate.  (Peerless  Glass  Co.  v.  Pa- 
cific Crockery  etc.  Co.   121  Cal.  641.) 

37.  A  purchaser  claiming  a  freight  allow- 
ance of  seventy-five  cents  per  hundred 
pounds  upon  the  invoice  price,  when  in- 
formed that  such  claim  was  disputed  by  the 
seller,  under  the  claim  that  no  allowance 
from  the  invoice  price  was  intended,  could 
not  thereafter  claim  a  freight  allowance  up- 
on further  receipts  of  merchandise.  (Peer- 
less Glass  Co.,  v.  Pacific  Crockery  etc  Co., 
121  Cal.  641.) 

38.  If  there  is  no  meeting  of  minds  upon 
the  terms  of  a  contract  for  the  sale  of  mer- 
chandise, a  purchaser  who  has  received  and 
sold  the  goods  is  liable  on  quantum  valebat; 
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and  where  the  evidence  showed  that  the 
goods  delivered  were  worth  the  contract 
price,  without  any  allowance  for  freight 
charges,  except  as  to  certain  inferior  goods 
for  which  an  allowance  of  damages  was 
made,  a  judgment  for  the  amount  so  ascer- 
tained will  be  affirmed.  (Peerless  Glass  Co. 
v.  Pacific  Crockery  etc.   Co.,  121  Cal.  641.) 

39.  A  sale  of  property  is  in  itself  an  as- 
sertion of  ownership;  and  where  the  notes 
in  suit  were  given  in  part  payment  for  per- 
sonal  property  purchased,  which  was  con- 
nected with  a  brewery  leased  by  plaintiff  to 
defendants,  a  statement  made  by  plaintiff, 
at  the  time  of  the  sale  and  lease,  that  he  was 
the  owner  of  the  property  sold,  and  had 
a  right  to  lease  it,  is  immaterial  and  an 
objection  thereto  is  properly  sustained. 
(Kriess  v.  Faron,  118  Cal.  142.) 

40.  Where  part  of  the  property  sold  con- 
sisted of  materials  for  making  beer,  which 
were  used  by  defendants  before  the  property 
was  seized  for  forfeiture  incurred  by  the 
vendor,  and  it  appears  that  two  hundred  dol- 
lars were  paid  in  cash  on  account  of  th# 
purchase,  and  the  notes  in  suit  were  for  the 
residue  of  the  purchase  money,  and  it  does 
not  appear  what  the  value  of  the  materials 
was,  and  there  is  no  action  to  recover  its 
value,  such  use  of  the  materials  does  not  af- 
fect the  correctness  of  the  findings  and  judg- 
ment as  to  want  of  consideration  of  the 
notes  by  reason  of  forfeiture  of  the  prop- 
erty sold.    (Kriess  v.  Faron,  118  Cal.  142.) 

Defense  that  note  given  for  properly  liable 
to  forfeiture  under  internal  revenue  laws  is 
valid.    See  Contracts,  20. 

Counterclaim  for  breach  of  warranty,  en- 
joining action.    See  Injunctions,  15. 

SALES     EN     MASSE. 
See  Mortgages,  XVIII,  11,  b. 


SAN  DIEGO. 

t 

Claim  for  damages  from  change  of  grade, 
time  of  presentation  of  claim.  See  Streets, 
53. 

Harbor  commissioners  may  assail  void 
patent  to  tide  land.  See  Harbor  Commis- 
sioners, 8. 

Patent  for  tide  lands  within  two  miles  of, 
is  void.  See  Swamp  and  Overflowed  Lands, 
3. 

1.  Under  chapter  5  of  the  charter  of  the 
city  of  San  Diego  (Stats.  1889.  p.  664),  the 
common  council  has  power  to  employ  special 
counsel.  This  power  may  be  exercised 
either  by  the  joint  resolution  of  the  two 
boards,  or  by  ordinance,  since  the  charter 
vests  the  power  in  the  common  council, 
and  does  not  prescribe  the  mode  in  which  it 
shall  be  exercised.  (Pollok  v.  San  Diego,  118 
Cal.  593.) 

2.  The  provision  of  chapter  II,  section  14, 
of  such  charter  (Stats.  1889,  p.  659),  that  all 
ordinances  or  resolutions  appropriating 
money  or  Incurring  indebtedness  or  liability 
against  the  treasury,  before  being  passed, 
shall  have  the  certificate  of  the  auditor  In 
writing  thereon  to  the  effect  that  such  appro- 


priation can  be  made  or  indebtedness  in- 
curred without  the  violation  of  any  of  the 
provisions  of  the  charter,  is  constitutional, 
and  a  resolution  purporting  to  Incur  an  in- 
debtedness or  create  a  liability,  without  such 
certificate,  Is  void  and  ineffectual  to  create  a 
contract.  (Pollok  v.  San  Diego,  118  Cal. 
593.) 

3.  An  ordinance  of  the  city  of  San  Diego, 
so  certified  to  by  the  auditor,  providing  for 
the  employment  of  special  counsel,  and  for 
the  payment  to  him  of  a  retainer,  and  fur- 
ther compensation  to  be  paid  upon  the  com- 
pletion of  future  legal  services  which  might 
happen  within  the  year,  operates  as  an  ap- 
propriation of  so  much  of  the  fund  of  that 
year  as  may  be  necessary  to  pay  such  com- 
pensation, and  upon  being  vetoed  by  the 
mayor,  and  not  again  acted  upon  by  the  com- 
mon council,  can  have  no  effect  as  an  ordi- 
nance; nor  can  it  be  given  effect  as  a  joint 
resolution,  because,  by  subdivision  40  of  sec- 
tion 1,  chapter  2,  of  the  charter  (Stats.  1889, 
p.  654).  the  allowance  and  payment  of  com- 
pensation of  special  counsel  must  be  by  ordi- 
nance, and  it  will  be  presumed  that  the 
common  council  did  not  intend  to  enter  into 
a  contract  unless  at  the  same  time  an  appro- 
priation of  funds  should  be  made  which 
would  enable  the  city  to  perform  its  part 
thereof.    (Pollok  v.  San  Diego,  118  Cal.  593.) 

4.  That  the  common  council  did  not  intend 
the  ordinance  to  operate  as  a<  resolution,  so 
as  to  create  a  contract  for  the  employment  of 
special  counsel,  will  be  further  presumed 
from  the  fact  that  the  ordinance  was  intro- 
duced in  pursuance  of  a  prior  resolution  pro- 
viding therefor.  (Pollok  v.  San  Diego,  118 
Cal.  593.) 

SAN  FRANCISCO. 

I.  Whether  a  City  or  County;  Nature  of 
Officers  of  and  Duration  of  Terms. 

II.  Fees  in. 

III.  Tax  Levy  In  and  Signature  of  Mayor. 

IV.  Schools  In;  Filling  Vacancy  in  Office  of 

Superintendent 

V.  Home  of  the  Inebriates. 
VI.  Lands  in:  Title  to  and  Conveyance  of. 
VII.  Other  Questions  Relating  to. 

I.  Whether  a    City    or    County;  Nature    of 
Officers  of  and  Duration  of  Terms. 

Coroner  of  is  county  officer.  See  Coron- 
ers, 1. 

Judicial  nature  that  it  is  an  incorporated 
city.    See  Judicial  Notice,  4. 

1.  Under  the  constitution,  and  the  act  of 
April  19,  1856,  commonly  known  as  the  con- 
solidation act,  and  other  acts  relative  there- 
to, the  body  politic  known  as  the  city  and 
county  of  San  Francisco  is  a  municipal  cor- 
poration, and  in  matters  of  government  is  to 
be  regarded  as  a  city,  with  the  right  to  select 
officers  to  execute  the  powers  of  that  gov- 
ernment according  to  the  terms  of  its  char- 
ter. But  the  territory  over  which  that  gov- 
ernment is  exercised,  considered  In  its  po- 
litical and  judicial  relations  to  other  portions 
of  the  state,  Is  at  the  same  time  a  county, 
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and  the  officers  elected  by  its  voters,  to  the 
extent  that  they  exercise  only  such  powers 
as  are  given  by  laws  relating  merely  to  coun- 
ties, and  who  do  not  derive  any  of  their  au- 
thority from  the  charter,  are  to  be  regarded 
ail  county  officers,  as  distinguished  from  city 
officers,  and  their  term  of  office  and  time  of 
election  is  determined  by  the  County  Govern- 
ment Act  of  1893.  (Kahn  v.  Sutro,  114  Cal. 
316.) 

2.  Those  officers  whose  election  is  author- 
ized by  both  the  consolidation  act  and  the 
County  Government  Act,  but  who  are  re- 
quired by  the  consolidation  act  to  perform 
the  duties  therein  prescribed,  do  not  cease  to 
be  municipal  officers  because  under  the 
County  Government  Act  similar  duties  are 
prescribed  for  county  officers  of  the  same 
name.  To  the  extent  that  these  officers  are 
a  component  part  of  the  municipal  govern- 
ment they  are  municipal  officers,  and  do  not 
cease  to  be  such  by  reason  of  the  fact  that 
other  functions  which  pertain  to  county 
officers  are  Imposed  upon  them.  (Kahn  v. 
Sutro,  114  Cal.  316.) 

3.  Of  the  officers  of  the  city  and  county  of 
San  Francisco,  provided  for  by  the  act  of 
April  2,  1866,  and  other  acts  amendatory 
thereto,  the  mayor,  attorney  and  counselor, 
superintendent  of  public  streets,  highways, 
and  squares,  and  school  directors,  are  not 
named  in  the  County  Government  Act  of 
1803  as  county  officers,  and  their  terms  of 
office  are  not  subject  to  the  provisions  of  that 
act.  They  are  municipal  officers,  and  their 
term  of  office  is  fixed  by  the  act  of  April  2, 
1866,  at  two  years.  Their  successors  are  to 
be  elected  at  the  general  election  to  be  held 
in  November,  1896.  (Kahn  v.  Sutro,  114  Cal. 
316.) 

4.  Judges  of  the  police  court  are  not 
named  in  the  County  Government  Act  of 
1893,  either  as  county  or  township  officers, 
and  no  provision  is  found  therein  relative  to 
their  duties  or  term  of  office.  That  court 
has  its  existence  by  virtue  of  section  1  of 
article  VI  of  the  constitution,  authorizing  the 
legislature  to  establish  inferior  courts  in  any 
incorporated  city,  town,  or  city  and  county, 
and  the  act  of  1893,  page  9,  establishing  it  in 
the  city  and  county  of  San  Francisco.  Their 
term  of  office  is  fixed  at  two  years,  and  their 
successors  are  also  to  be  elected  at  the  gen- 
eral election  to  be  held  in  November,  1896. 
(Kahn  v.  Sutro,  114  Cal.  316.) 

5.  The  treasurer,  auditor,  tax  collector, 
and  surveyor,  being  each  required  by  the 
consolidation  act  to  perform  certain  muni- 
cipal duties  not  imposed  upon  officers  of  the 
same  name  by  the  County  Government  Act, 
are  municipal  officers,  whose  term  of  office  is 
fixed  at  two  years.  Their  successors  are 
also  to  be  elected  at  the  general  election  to 
be  held  in  November,  1896.  (Kahn  v.  Sutro, 
114  Cal.  316.) 

6.  The  supervisors  authorized  by  the  con- 
solidation act  are  not  the  same  body  as  that 
authorized  by  the  County  Government  Act, 
although  they  bear  the  same  name.  Such 
board  consists  of  twelve  members,  while  the 
board  of  supervisors  authorized  for  a  county 
consists  of  only  five  members,  and  exercises 


functions  peculiarly  appropriate  to  a  county. 
The  members  of  such  board  are  municipal 
officers,  whose  term  of  office  is  fixed  at  two 
years.  Their  successors  are  also  to  be 
elected  at  the  general  election  to  be  held  in 
November,  1896.  (Kahn  v.  Sutro,  114  Cal. 
316.) 

7.  The  supervisors  of  San  Francisco, 
authorized  by  the  consolidation  act,  are 
municipal  and  not  county  officers,  and  are 
endowed  with  municipal  functions,  unknown 
to  the  County  Government  Act,  and  are  sepa- 
rate and  distinct  from  the  county  boards  of 
supervisors  established  by  the  latter  act. 
(People  ex  rel.  Young  v.  Babcock,  114  Cal. 
559.) 

8.  The  justices  of  the  peace  of  the  city  and 
county  of  San  Francisco,  provided  for  by  the 
act  of  March  26,  1866,  and  the  acts  amenda- 
tory thereto,  were  continued  in  force  by  the 
constitution,  section  3  of  article  XII,  and  by 
section  85  of  the  Code  of  Civil  Procedure  the 
term  of  office  of  such  justices  is  fixed  at  two 
years.  \  Being  a  part  of  the  judicial  system 
of  the  state,  such  Justices  of  the  peace  arc 
not  included  in  the  system  of  county  govern- 
ment, and  the  provision  In  the  County  Gov- 
ernment Act,  fixing  the  term  of  justices 
of  the  peace  for  the  townships  into  which 
the  several  counties  are  divided  at  four 
years,  does  not  apply  to  the  justices  of  the 
peace  elected  for  such  city  and  county. 
(Kahn  v.  Sutro,  114  Cal.  316.) 

9.  The  term  of  office  of  the  assessor  was 
made  four  years  by  section  4109  of  the  Polit- 
ical Code,  upon  its  adoption  in  1872,  and  by 
section  3  of  article  IX  of  the  constitution  the 
superintendent  of  schools  is  to  be  elected  at 
each  gubernatorial  election.  Such  officers 
having  been  elected  in  1894,  for  the  term  of 
four  years,  their  successors  are  not  to  be 
elected  at  the  general  election  to  be  held  in 
1896.    (Kahn  v.  Sutro,  114  Cal.  316.) 

10.  The  district  attorney,  sheriff,  county 
clerk,  county  recorder,  coroner,  and  public 
administrator,  are  officers  whose  powers  and 
duties  are  given  by  the  County  Government 
Act,  or  by  other  general  laws,  and  do  not 
derive  any  authority  from  the  consolidation 
act,  or  exercise  any  function  in  the  munic- 
ipal government  of  San  Francisco.  They 
are  county  officers,  and  their  term  of  office, 
as  well  as  the  time  of  their  election,  are  de- 
termined by  the  County  Government  Act  of 
1893.    (Kahn  v.  Sutro,  114  Cal.  316.) 


II.  Fees  in. 

Fees  of  jurors  in.  See  Jury  and  Jurors, 
48,  49. 

Act  providing  manner  of  collecting  fees  In 
is  special  and  void.  See  Constitutional  Law, 
11. 

11.  The  act  of  March  28,  1895,  establishing 
the  fees  of  county,  township,  and  other  offi- 
cers, and  which  provides  that  the  legal  fee 
for  the  entry  of  a  judgment  by  a  justice  of 
the  peace  is  two  dollars,  is  applicable  to  the 
city  and  county  of  San  Francisco.  (Reid  v. 
Groezinger,  115  Cal.  551.) 

12.  No  other  statute  on  the  subject  of  fees 
of  justices  of  the  peace  In  the  city  and  coun- 
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ty  of  San  Francisco,  contemplates  or  permits 
the  reception  by  the  justice  personally  of  a 
fee  for  the  entry  of  judgment;  and  manda- 
mus will  not  lie  to  compel  the  justice  to  ac- 
cept the  legal  fee  for  such  entry  tendered  to 
him  by  the  plaintiff,  and  thereupon  to  enter 
a  default  judgment  in  an  action  commenced 
in  his  court  in  such  city  and  county.  (Reid 
v.  Groezinger.  115  Cal.  551.) 

13.  The  general  act  of  March  28,  1895,  es- 
tablishing the  fees  of  county,  township,  and 
other  officers  and  of  jurors  and  witnesses,  is 
applicable  to  the  city  and  county  of  San 
Francisco,  and  worked  a  repeal  of  the  spe- 
cial act  of  February  9,  1866,  there  being  a 
plain  repugnancy  between  the  two  acts, 
which  cannot  be  disposed  of  except  upon  the 
conclusion  that  the  legislature  intended  in 
the  act  of  1895  to  pass  a  valid  general  law 
having  a  uniform  operation  throughout  the 
state,  which  necessarily  resulted  in  the  re- 
peal of  the  special  act  of  1866.  (Miller  v. 
Curry,  113  Cal.  644.) 


III.  Tax  Levy  in  and  Signature  of  Mayor. 

14.  The  act  of  1897  requiring  the  signature 
of  the  mayor  to  a  tax  levy  does  not  apply  to 
the  city  and  county  of  San  Francisco,  as  it 
deals  with  municipal  affairs  which,  by  the 
constitutional  amendment  of  1895,  are  ex- 
empted from  the  control  of  general  laws  in 
cities  and  towns  not  organized  under  the 
general  scheme  embraced  In  the  municipal 
incorporation  act,  but  which  are  organized 
under  special  charters;  and  the  signature  of 
the  mayor  of  San  Francisco  is  not  required 
in  order  to  establish  the  validity  of  a  tax 
levy  made  by  its  board  of  supervisors.  (Mor- 
ton v.  Broderick,  118  Cal.  474.) 


IV.  Schools  in;  Filling  Vacancy  in  Office  of 

Superintendent 

Lease  of  school  lots  by  supervisors  merges 
prior  negotiations.    See  Contracts,  5,  6. 

Superintendent  of  schools  appointed  to  fill 
vacancy  term  of  office.    See  Elections,  4. 

Term  of  office  and  election  of  superintend- 
ent.   See  ante,  9. 

15.  Under  the  consolidation  act  of  the 
city  and  county  of  San  Francisco,  the  power 
to  fill  a  vacancy  in  the  office  of  superintend- 
ent of  schools  is  vested  in  the  board  of  edu. 
cation;  and  the  provision  of  the  County  Gov- 
ernment Act  giving  such  power  to  the  boards 
of  supervisors  applies  to  such  boards  in  the 
several  counties  of  the  state,  other  than  the 
city  and  county  of  San  Francisco,  which  is 
governed  by  the  consolidation  act  as  to  the 
power  to  fill  vacancies  in  office.  (People  ex 
rel.  Young  v.  Dabcock,  114  Cal.  559.) 

16.  The  law  does  not  favor  the  repeal  of 
statutes  by  implication;  and  the  legislative 
will  will  not  be  implied  to  repeal  the  clause 
in  the  consolidation  act  which  devolves  the 
duty  of  filling  vacancies  in  the  office  of 
superintendent  of  schools  in  San  Francisco 
upon  the  board  of  education,  by  reason  of 
the  provision  of  the  County  Government  Act 
giving  to  county  boards  of  supervisors  the 


power  to  fill  vacancies  in  county  offices  gen- 
erally. (People  ex  rel.  Young  v.  Babcock, 
114  Cal.  559.) 

V.  Home  of  the  Inebriates. 

17.  The  dedication  of  a  lot  in  the  city  and 
county  of  San  Francisco  for  a  "Home  for 
Inebriates,"  by  virtue  of  proceedings  had 
under  order  800,  reserved  the  lot  from  pri- 
vate occupation,  and  dedicated  it  to  a  public 
use,  and  a  private  corporation  known  as  the 
"Home  for  the  Care  of  the  Inebriate,"  with- 
out any  of  the  elements  of  a  public  agency, 
can  have  no  right  to  the  lot.  or  to  its  posses- 
sion under  such  proceedings,  but  the  title  re- 
mained in  the  city  and  county  for  the  public 
use  designated.  (Home  for  Care  of  Inebri- 
ates v.  San  Francisco,  119  Cal.  534.) 

18.  In  an  action  to  quiet  the  title  of  such 
private  corporation  against  the  city  and 
county  of  San  Francisco  to  such  lot,  where 
plaintiff  claimed  title  under  the  act  of  April 
1,  1870,  purporting  to  vest  the  title  of  the 
city  and  county  in  such  corporation  to  a  lot 
described  therein  merely  as  "set  apart  by  the 
board  of  supervisors  of  San  Francisco,  or  a 
committee  of  said  board,  to  and  for  a  corpor- 
ation known  as  the  'Home  for  the  Care  of 
the  Inebriate,' "  upon  appeal  from  a  judg- 
ment quieting  the  title  of  the  city  and 
county,  where  there  is  no  evidence  or  find- 
ing in  the  record  to  show  that  any  lot  was 
ever  set  apart  to  such  corporation,  or  that 
the  lot  dedicated  by  the  city  to  public  use 
was  ever  intended  for  such  corporation,  it 
must  be  presumed  that  the  "Home  for  In- 
ebriates" described  in  Order  800  was  not  a 
corporation,  and  was  not  the  same  organiza- 
tion as  the  private  corporation,  "Home  for 
the  Care  of  the  Inebriate,"  and  that,  inas. 
much  as  the  board  of  supervisors  could  set 
apart  the  land  only  for  public  uses,  it  did 
not  set  apart  the  lot  in  question  for  the  pri- 
vate use  of  the  plaintiff,  and  it  must  be  pre- 
sumed further  that  there  was  no  evidence 
from  which  any  finding  could  be  made  that 
plaintiff  was  the  beneficiary  intended  by  the 
board  of  supervisors.  (Home  for  Care  of 
Inebriates  v.  San  Francisco,  119  Cal.  534.^ 


VI.  Lands  in;  Title  to  and  Conveyance  of. 

Dedication  of  lot  for  a  home  for  Inebri- 
ates, effect  of.     See  ante,  V. 

19.  The  title  to  the  unappropriated  pueblo 
lands  of  San  Francisco  passed  to  the  United 
States  upon  the  conquest  of  California  in 
1846;  though  the  city,  as  successor  of  the 
pueblo,  had  an  inchoate  and  imperfect  right 
thereto,  qualified  as  a.  trust  for  the  benefit 
of  the  inhabitants  of  the  city,  and  subject  to 
governmental  control.  The  city  could  not 
alienate  the  lands  in  violation  of  the  trust; 
nor  could  it  by  ordinance  divest  the  power  of 
Congress  to  modify  its  inchoate  rights.  The 
lands  were  confirmed  to  the  city  by  Con- 
gress, with  such  restrictions  as  it  chose  to 
Impose,  and  for  the  uses  and  purposes  spec- 
ified in  the  ordinances  of  the  city  ratified  by 
the  state  legislature  March  11,  1858.  (Holla- 
day  v.  San  Francisco,  124  Cal.  352.) 
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20.  The  title  of  the  city  of  San  Francisco 
to  lands  included  in  the  military  reservation 
was  not  originally  in  the  city,  but  upon  the 
conquest  of  California  vested  in  the  United 
States,  and  such  lands  were  reserved  from 
acquisition  by  private  individuals  by  a  valid 
executive  act,  and  the  portion  of  them  ac- 
quired by  the  city  were,  by  act  of  Congress 
of  1870,  granted  to  the  city  in  trust  for  per- 
sons who  were  then  in  actual  possession  of 
them;  by  themselves  or  their  tenants,  or  who 
had  been  deprived  thereof  by  the  n:ilitary 
authorities,  or  by  intruders  or  trespassers, 
and  a  conveyance  from  the  commissioners  of 
the  funded  debt  in  1852  passed  no  title  to 
such  lands  to  their  grantee.  (Galvin  v. 
Palmer,  113  Cal.  46.) 

21.  Where  a  deed  was  executed  by  the  city 
to  one  who  claimed  to  be  in  bona  fide  pos- 
session of  presidio  lands  under  the  act  of 
1870,  any  fraud  practiced  upon  the  city  in 
the  obtaining  of  the  deed  having  been  com. 
mitted  in  1870.  the  grantors  of  plaintiffs 
were  chargeable  with  knowledge  of  such 
fraud,  and  the  cause  of  action,  being  barred 
as  to  them,  is  barred  as  to  minors  claiming 
under  them.  (Galvin  v.  Palmer,  113  Cal. 
46.) 

22.  A  deed  from  the  city  under  and  pur- 
suant to  the  act  of  Congress  of  1870,  like  a 
patent,  is  prima  facie  evidence  that  the 
officers  performed  their  duty  in  issuing  it, 
and  that  it  was  issued  to  the  rightful  claim- 
ants, and  these  presumptions  can  be  at- 
tacked only  by  one  who  connects  himself 
with  the  title,  and  cannot  be  attacked  by  a 
stranger  or  one  in  hostility  to  the  title,  but, 
as  against  him,  the  presumptions  are  con- 
clusive.   (Galvin  v.  Palmer,  113  Oal.  46.) 

23.  That  portion  of  the  official  map  of  the 
military  reservation  *  which  includes  the 
lands  in  controversy  and  the  boundaries  of 
the  reservation,  is  admissible  for  the  pur. 
pose  of  showing  that  such  lands  are  included 
within  the  boundaries,  nor  is  it  necessary  to 
Introduce  the  whole  map  in  evidence;  and 
the  map  is  sufficiently  authenticated  by  the 
certificate  of  the  legal  custodian'  thereof, 
reciting  the  facts  showing  that  he  is  such 
custodian,  and  his  certificate  is  prima  facie 
evidence  of  his  official  character  and  right  to 
the  custody  of  the  map,  and  of  his  authority 
to  make  such  certificate.  (Galvin  v.  Palmer, 
113  Cal.  46.) 

24.  The  ruling  of  the  court  in  admitting 
the  map  in  evidence/  if  erroneous,  could  not 
be  prejudicial  to  the  plaintiffs,  where  there 
was  sufficient  independent  and  uncontra- 
dicted evidence  to  show  the  location  of  the 
land,  and  the  deed  of  the  city  to  the  defend- 
ant which  was  introduced  in  evidence  by 
plaintiffs  showed  the  land  to  be  within  the 
reservation,  and  plaintiffs  had  pleaded  in 
their  complaint  that  the  land  was  granted 
by  the  United  States  to  the  city  in  trust,  and 
had  failed  to  connect  themselves  with  the 
government  title.  (Galvin  v.  Palmer,  113 
Cal.  46.) 

25.  The  Van  Ness  ordinance  passed  by  the 
common  council  of  San  Francisco,  in  1855, 
granting  the  pueblo  lands  to  persons  in  pos- 
session thereof,  with  the  exception  of  lands 


reserved  for  streets  and  other  public  pur- 
poses, was  provisional  in  its  effect,  and  not 
operative  per  se,  but  derived  its  operative 
force  from  the  ratification  thereof  by  the 
state  legislature  and  the  relinquishment  of 
the  title  of  the  United  States  to  the  city  by 
Congress  for  the  uses  and  purposes  specified 
in  that  and  other  ordinances  ratified  by  the 
legislature  of  the  state.  (Holladay  v.  San 
Francisco,  124  Cal.  352.) 

26.  The  Van  Ness  ordinance  granted  only 
such  title  to  possessors  as  the  city  was  per. 
mitted  by  Congress  and  the  state  to  convey; 
and  it  did  not  operate  as  a  contract  of  the 
city  with  the  possessors  of  land  reserved  as 
a  public  square,  and  so  create  an  obligation 
beyond  legislative  impairment.  Compensa- 
tion was  not  required  to  be  made  to  Adverse 
possessors  of  part  of  such  square;  nor  could 
title  be  acquired  thereto  by  adverse  posses- 
sion. (Holladay  v.  San  Francisco,  124  Cal. 
352.) 

27.  The  reservation  of  Lafayette  Park  as 
a  public  square,  as  shown  upon  the  Van 
Ness  map,  was  made  ostensibly  under  the 
Van  Ness  ordinance  and  the  supplementary 
ordinance  No.  845,  and  said  map  Jiad  been 
adopted  as  a  city  map  by  order  of  the  super- 
visors, prior  to  the  legislative  ratification  of 
the  Van  Ness  ordinance,  which  included  also 
the  ratification  of  such  supplementary  ordi- 
nance and  order;  and  by  the  operation  of 
that  ratification  and  of  the  act  of  Congress 
conveying  the  pueblo  lands  to  the  city  for 
the  uses  and  purposes  specified  in  the  ordi- 
nances so  ratified,  Lafayette  Park  was  dedi- 
cated to  public  use  as  a  public  square,  and 
no  possessor  could  acquire  title  to  any  part 
thereof.  (Holladay  v.  San  Francisco,  124 
Cal.  352.) 

28.  The  decree  of  the  United  States  court 
confirming  the  claim  of  the  city  to  the  pueblo 
lands  "in  trust  for  the  benefit  of  the  lot- 
holders  under  grants  from  the  pueblo  town, 
or  city  of  San  Francisco  or  other  competent 
authority,  and  as  to  any  residue  in  trust  for 
the  use  and  benefit  of  the  inhabitants  of  the 
city,"  did  not  aid  any  possessor  of  Lafayette 
Park,  which  had  been  dedicated  by  compe- 
tent athority  to  public  use,  and  who  did  not 
hold  under  any  grant  from  the  pueblo,  town. 
or  city.  (Holladay  v.  San  Francisco,  124 
Cal.  352.) 

29.  One  claiming  under  an  original  pos- 
sessor of  pueblo  land  which  was  more  than 
one-twentieth  part  of  the  lot  designated  on 
the  Van  Ness  map  as  a  "hospital  lot,"  and 
which  was  dedicated  to  public  use  under  the 
ordinances  ratified  by  the  act  of  March  11, 
1858,  and  the  confirmatory  act  of  Congress 
of  July  1,  1864.  has  no  title  or  estate  in  the 
lot  which  could  be  asserted  against  the 
United  States,  the  state  or  the  city,  and  is 
not  entitled  under  section  6  of  the  Van  Ness 
ordinance  to  any  compensation  as  a;  condi- 
tion precedent  to  the  quieting  of  the  title  of 
the  city  to  such  "hospital  lot."  (San  Fran, 
cisco  v.  Sharp,  125  Cal.  534.) 

30.  The  terms  of  section  6  of  the  Van  Ness 
ordinance  were  superseded  so  far  as  incon- 
sistent with  the  Van  Ness  map  showing  the 
reservation  of  lots,  blocks,  and  squares  for 


SAN  FRANCISCO,  VII— SCHOOLS. 


621 


public  use,  and  with  the  order  adopting  said 
map,  and  the  legislative  ratification  thereof, 
which  operated  immediately  to  dedicate  the 
lots  to  public  use.  (San  Francisco  v.  Sharp, 
125  Cal.  534.) 


VII.  Other  Questions  Relating  to. 

Allowance  by  supervisors  of  void  demand 
cannot  estop  city.    See  Supervisors,  II,  6. 

Bequest  to  orphan  asylums  of.  See  Wills, 
VI,  4. 

Cannot  make  private  contract  to  improve 
street  in  front  of  lands  owned  by  it.  See 
Streets,  74. 

Coroner  of,  office  is  governed  by  general 
laws.    See  Coroners,  1. 

County  clerk,  act  relating  to  assistants  of 
in,  is  void.    See  Constitutional  Law,  37. 

Dupont  street  taxes.    See  Taxation,  XIV. 

Harbor  commissioners.  See  Harbor  Com- 
missioners. 

Jurors  in  selection  of.  See  Jury  and  Jur- 
ors, 9. 

Police  and  firemen,  act  increasing  pay  of 
in.  is  void.     See  Constitutional  Law,  14. 

Police,  captain  of,  cannot  receive  reward. 
See  Rewards,  4. 

Police  officers  in,  rewards  to.  See  Police, 
1.  2. 

Police,  judges  of,  may  hold  preliminary 
examination  of  one  charged  with  libel.  See 
Criminal  Law,  8. 

Probate  court,  there  is  none  in.  See  Pro- 
bate Courts,  1. 

Treasurer  refusing  to  obey  order  of  court 
directing  payment  of  reporter  is  not  punisha- 
ble by  contempt.  See  Shorthand  Report- 
ers, 3. 

SANITARY   DISTRICTS. 

1.  Sanitary  districts,  though  public  cor- 
porations, are  not  organized  under  the  muni- 
cipal incorporation  act,  and  may  be  annexed 
to  an  incorporated  city,  under  the  act  of  1889 
(Stats.  1889,  p.  358)  without  necessity  of 
"consolidation"  of  the  corporations  under 
section  8  of  the  municipal  government  act  of 
1883.  (People  ex  rel.  Cuff  v.  Oakland,  123 
Cal.  598.) 

2.  A  sanitary  district  being  an  inferior 
corporation  to  that  of  a  city  which  is  capable 
of  exercising  the  same  and  other  functions, 
its  annexation  to  the  city  under  the  statute 
involves  a  cession  of  the  powers  of  the  in- 
ferior corporation  to  the  greater,  and  a  con- 
sequent dissolution  of  the  sanitary  district 
as  the  result  of  the  annexation.  (People  ex 
rel.  Cuff  v.  Oakland,  123  Cal.  598.) 

3.  Where  part  of  a  sanitary  district  is  an- 
nexed to  a  city,  and  part  of  it  is  not  an- 
nexed, the  consequent  dissolution  of  the  dis- 
trict cannot  render  the  annexation  unlawful, 
but  the  property  of  the  district  is  to  be  dis- 
posed of  as  indicated  by  section  21  of  the  act 
under  which  sanitary  districts  are  organized. 
(Stats.  1891,  p.  223.)  (People  ex  rel.  Cuff  v. 
Oakland,  123  Cal.  596.) 

4.  A  sanitary  district  annexed  to  a  city, 
which  by  its  charter  is  limited  to  a  specified 
number  of  wards,  may  be  assigned  to  the 


ward  of  the  city  which  is  contiguous  to  the 
territory  annexed.  (People  ex  rel.  Cuff  v. 
Oakland,  123  Cal.  598.) 

SATISFACTION. 
See  Release. 

Accord  and  satisfaction.  See  Accord  and 
Satisfaction. 

Dismissal  of  appeal  where  judgment  satis- 
fied.   See  Appeals,  IX,  2. 

SAVINGS  BANKS. 
See  Banks  and  Banking. 

SCHEDULES. 

In  insolvency,  filing  of.  See  Bankruptcy 
and  Insolvency,  III. 

Of  rate,  admissibility  of,  to  show  value. 
See  Agency,  23. 

SCHOOL   LANDS. 
See  Public  Lands,  I. 

SCHOOLS. 

See  State  University. 

I.  High  Schools;  Organization  of  Districts; 
Contribution  Toward  Schools,  Recov- 
ery of. 

II.  Teachers'  Certificates. 

III.  Claims  against  District,  Payment  of  and 

When  Barred. 

IV.  Superintendent;  Election  of  and  Vacan- 

cies in  Board  of  Trustees. 

V.  Taxes  and  Funds  of;  Right  and  Lia- 
bility of  County  in  Relation  There- 
to. 

VI.  School  Districts  and  Annexation  of  to 
City. 

Actions  against  board  of  education,  limi- 
tation of.    See  Statute  of  Limitations,  IV,  1. 

Board  pleading  statute  of  limitations  must 
set  out  section  of  statute,  and  plea  by  presi- 
dent, and  secretary  is  insufficient.  See  Man- 
damus, 11. 

Compelling  board  of  education  to  draw 
order  on  county  school  superintendent.  See 
Mandamus.  4. 

Mandamus  to  compel  preference  of  ex- 
Union  soldier  in  employment.  See  Offices 
and  Officers,  7. 

School  lots  are  not  subject  to  street  assess- 
ment   See  Streets,  99.  • 

Lease  of  school  lots  by  supervisors  merges 
prior  negotiations.     See  Contracts,  5,  6. 

Resolution  of  board  of  education  is  not  a 
written  instrument.  See  Statute  of  Limita- 
tions, 10. 

Bequest  to  technical  school  not  included 
in  bequest  to  orphan  asylum.    See  Wills,  61. 

San  Francisco,  schools  in.  See  San  Fran- 
cisco. IV. 

Whittier  Reform  School.  See  Whittier  Re- 
form School. 
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I.  High  Schools;  Organization  of  Districts; 
Contribution  Toward  Schools,  Recov- 
ery of. 

School  district  is  regarded  as  part  of  city, 
when.    See  post,  19. 

Estimate  for  taxation  for  support  of  high 
school.    See  post,  19. 

Tax  for  support  of  high  school.  See  post, 
19,  20. 

School  districts  and  annexation  of,  to  city. 
See  post,  VI. 

1.  Section  1670  of  the  Political  Code,  as 
amended  in  1896,  providing  for  the  organiza- 
tion of  high  schools  in  cities,  towns,  and 
school  districts  having  a  population  of  one 
thousand  inhabitants  or  more,  is  not  uncon- 
stitutional as  delegating  legislative  power  of 
taxation  to  the  county  superintendent  His 
estimate  made  to  the  board  of  supervisors  is 
only  advisory,  and  that  board  is  authorized 
in  its  discretion  to  determine  the  amount  of 
taxation  and  to  levy  a  tax  sufficient  to 
maintain  the  high  school  for  the  current 
year,  or  to  erect  the  necessary  buildings,  as 
the  case  may  be.  (People  ex  rel.  Pixley  v. 
Lodi  High  School  Diet.  124  Cal.  694.) 

2.  Section  1671  of  the  Political  Oode,  as 
amended  in  1895,  is  not  special  legislation, 
but  is  general  in  its  operation  and  purpose, 
and  is  based  upon  a  reasonable  classification 
of  high  schools  and  gives  to  all  inhabitants 
of  the  state  similarly  situated  equal  oppor- 
tunity to  avail  themselves  of  the  benefits  of 
such  schools.  (People  ex  rel.  Pixley  v. 
Lodi  High  School  Dist.,  124  Cal.  694.) 

3.  The  law  is  not  special  merely  because 
it  vests  in  the  board  of  supervisors  power 
to  levy  a  tax  for  high  schools  which  the 
general  laws  of  the  state  do  not  give  to  the 
board,  nor  because  it  gives  to  the  high  school 
board  initiatory  powers  with  respect  to  taxa- 
tion not  possessed  in  other  schools  districts. 
The  legislature  may  constitute  high  schools, 
and  provide  for  their  support  by  methods 
different  from  those  adopted  for  like  pur- 
poses as  to  other  schools.  (People  ex  rel. 
Pixley  v.  Lodi  High  School  Dist,  124  Cal. 
694.) 

4.  A  petition  for  the  organization  of  a  high 
school  district,  directed  to  the  trustees  of  the 
school  district,  naming  them,  though  not 
directed  to  the  board  of  trustees,  stating  the 
population  of  the  school  district  to  be  more 
than  one  thousand,  and  showing  that  the 
boundaries  of  the  proposed  high  school  dis- 
trict are  the  same  as  those  of  the  school  dis- 
trict, and  to  which  is  appended  a.  certificate 
signed  by  the  school  census  marshal,  certify- 
ing that  the  petition  contains  the  names  of  a 
majority  of  tfte  heads  of  families  in  the 
school  district,  "as  shown  by  the  last  school 
census  report,"  though  that  fact  is  not  stated 
iD  the  body  of  the  petition,  is  a  sufficient 
compliance  with  the  law.  (People  ex  rel. 
Pixley  v.  Lodi  High  School  Dist.,  124  Cal. 
694.) 

5.  The  original  census  sheets  used  by  the 
census  marshal,  showing  the  last  census 
made  by  hiin  before  the  signing  of  the  peti- 
tion, furnish  evidence  from  which  the  fact 


could  be  determined  whether  a  majority  of 
all  the  heads  of  families  signed  the  petition, 
and  where  such  sheets  are  not  in  the  record 
upon  appeal  it  will  be  presumed  in  support 
of  the  judgment  that  the  evidence  was  sum. 
cient.  (People  ex  rel.  Pixley  v.  Lodi  High 
School  Dist,  124  Cal.  694.) 

6.  The  petition  of  the  trustees  of  the  school 
district  to  the  county  superintendent  of 
schools  to  call  an  election  need  not  be  veri- 
fied nor  authenticated  by  the  clerk,  and,  no 
form  thereof  having  been  prescribed  by  law, 
such  a  petition,  beginning:  "We,  the  under- 
signed trustees,"  etc.,  and  subscribed  by 
them  as  trustees  of  the  school  district, 
and  indorsed  as  a  petition  by  them  as  such 
trustees,  sufficiently  indicates  its  purpose, 
and  is  prima  facie  authority  to  the  county 
school  superintendent.  (People  ex  rel.  Pix- 
ley v.  Lodi  High  School  Dist,  124  Cal.  694.) 

7.  The  county  superintendent  is  required 
to  call  the  election,  and  to  appoint  three 
qualified  electors  to  conduct  the  election; 
but  where  one  of  the  electors  so  appointed 
was  sick  and  could  not  attend,  and  the  va- 
cancy was  filled  by  the  appointment  of  an- 
other qualified  elector  in  his  stead  by  the  re. 
malnlng  two  appointees,  such  appointment  if 
irregular,  did  not  affect  the  validity  of  the 
election,  provided  the  result  of  the  election 
was  not  thereby  changed.  (People  ex  rel. 
Pixley  v.  Lodi  High  School  Dist,  124  Cal. 
694.) 

8.  Under  section  1597  of  the  political  code, 
providing  that  in  such  districts  "the  polls 
must  not  be  opened  before  9  o'clock  A.  M., 
nor  kept  open  less  than  four  hours,"  a  notice 
of  election  requiring  the  polls  to  be  kept 
open  from  2  o'clock  P.  M.  until  sunset  of 
May  23d,  is  a  sufficient  compliance  with  the 
law.  (People  ex  rel.  Pixley  v.  Lodi  High 
School  Dist..  124  Cal.  694.) 

9.  Proof  made  that  the  notice  of  election 
was  posted  fifteen  days  before  the  election 
is  sufficient  to  show  a  posting  for  fifteen 
days,  as  required  by  the  law;  and  it  is  not 
necessary  to  prove  that  the  notice  remained 
posted  each  day  after  It  was  posted.  (Peo- 
ple ex  rel.  Pixley  v.  Lodi  High  School  Dist, 
124  Cal.  694.) 

Election  of  school  trustees.  See  post,  14 
et  seq. 

10.  Money  contributed  by  citizens  of  a 
locality  toward  the  purchase  of  a  lot  therein 
for  the  erection  of  a  high  school,  the  estab- 
lishment of  which  had  been  voted  for  by  the 
county,  which  did  not  g«  into  the  county 
treasury,  nor  become  part  of  the  county 
funds,  but  was  contributed  through  the 
person  who  wss  then  the  county  treasurer, 
and  paid  out  toward  purchase  of  the  lot  is 
not  chargeable  against  the  county,  and  can- 
not be  recovered  therefrom,  by  reason  of  the 
failure  of  the  board  of  supervisors  to  erect  a 
high  school  building  upon  the  lot  and  the 
consequent  reverter  of  the  title  to  the  gran- 
tor of  the  lot,  for  condition  broken;  and  the 
allowance  by  the  board  of  supervisors  of  a 
claim  for  the  refunding  by  the  county  of  an 
amount  so  contributed  is  illegal  and  void. 
(Walton  v.  McPhetridge,  120  Cal.  440.) 
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II.  Teachers'  Certificates. 

11.  A  graduate  from  a  state  normal  school 
is  entitled,  under  section  1403  of  the  Political 
Code,  as  amended  in  1883,  to  a  grammar 
grade  school  certificate  from  any  city,  city 
and  county,  or  county  board  of  education 
in  the  state;  and  a  rule  adopted  by  a  county 
tjoard  of  education,  requiring  one  year's  ex- 
perience in  teaching,  before  such  certificate 
-will  be  issued,  is  invalid,  as  being  inconsist- 
ent with  the  act  of  the  legislature;  and  man- 
damus will  lie  to  compel  the  issuance  of  such 
certificate.  (Mitchell  v.  Winnek,  117  Cal. 
520.) 

12.  Section  7  of  article  IX  of  the  state  con- 
stitution, conferring  upon  the  county  super- 
intendents and  the  county  boards  of  educa- 
tion "control  of  the  examination  of  teachers, 
and  the  granting  of  teachers'  certificates 
within  their  respective  jurisdictions,"  is  not 
to  be  construed  as  conferring  unlimited  or 
exclusive  control,  or  power  to  legislate  upon 
that  subject,  nor  as  taking  away  the  power 
of  the  legislature  to  prescribe  the  rules  by 
which  the  qualifications  of  teachers  shall  be 
determined,  and  to  determine  what  shall  en- 
title them  to  a  certificate;  and  the  board  of 
education  has  power  only  under  section  1771 
of  the  Political  Code,  to  make  such  rules  as 
are  not  inconsistent  with  the  laws  of  the 
state.    (Mitchell  v.  Winnek,  117  Cal.  520.) 


III.  Claims   against   District;    Payment   of 
and  When  Barred. 

13.  Where  a  claim  against  a  school  dis- 
trict has  been  properly  audited  and  allowed 
by  the  board  of  education,  it  became  a  duty 
imposed  by  statute  on  the  board  to  draw  an 
order  on  the  proper  officer  for  its  payment, 
and,  under  section  338  of  the  Code  of  Civil 
Procedure,  the  statute  of  limitations  barred 
the  right  to  such  order  in  three  years. 
(Barber  v.  Mulford,  117  CaL  356.) 


IV.  Superintendent;  Election  of  and  Vacan- 
cies in  Board  of  Trustees. 

Superintendent  of  schools  in  San  Fran- 
cisco, term  of  office  and  election  of.  See 
San  Francisco,  9. 

Filling  vacancy  in  office  of  superintendent 
in  San  Francisco.    See  San  Francisco,  IV. 

Superintendent  appointed  to  fill  vacancy 
holds  until  next  general  election.  See  Elec- 
tions, 4. 

Calling  of  election  to  organize  high  school 
by  school  superintendent.  See  ante,  6  et 
seq. 

Estimate  of  school  superintendent  as  to 
amount  of  taxation  necessary  is  advisory. 
See  ante,  1. 

Election  on  formation  of  high  school  dis- 
trict.   See  ante,  7  et  seq. 

14.  Where  no  election  had  been  held  in  a 
school  district  for  more  than  three  years,  a 
notice  of  election  of  trustees  for  the  district, 
given  by  proper  authority,  and  for  the 
proper  time,  specifying  that  it  was  for  the 
purpose  of  electing  trustees  for  the  school 


district,  implies  that  a  full  board  was  to  be 
elected  under  the  statute  which  determines 
the  respective  terms  for  which  they  should 
be  elected,  and  is  not  void  because  not  speci- 
fying that  vacanies  existed  in  the  office  of 
trustees,  which  were  to  be  filled,  if  the  vot- 
ers were  not  in  fact  misled  by  the  notice, 
and  elected  trustees  for  the  respective 
terms  fixed  by  law.  (People  v.  Prewett,  124 
Cal.  7.) 

15.  A  notice  of  election  for  trustees  of  a 
school  district,  stating  that  "the  polls  will  be 
open  between  the  hours  of  1  P.  M.  and  5 
P.  M.,"  obviously  imports  that  they  would  be 
open  from  1  to  5  P.  M.,  and  sufficiently 
states  that  the  polls  were  to  be  kept  open  for 
four  hours,  as  required  by  law.  (People  v. 
Prewett,  124  Cal.  7.) 

16.  The  great  register,  though  ordered  can- 
celed by  the  supervisors  for  the  purpose  of 
new  registration,  remains  for  all  purposes  re- 
quired by  law  until  the  new  registration  is 
completed,  and  re-registration  is  not  required 
for  the  annual  school  election.  (People  v. 
Prewett,  124  Cal.  7.) 

17.  Persons  who  did  not  offer  to  vote  at 
such  election  cannot  complain  that  they 
were  deprived  of  the  privilege  of  voting,  be- 
cause not  re-registered;  and  where  no  one 
was  challenged  on  that  ground,  the  general 
belief,  or  the  belief  of  a  candidate,  that  no 
one  had  a  right  to  vote  unless  re-registered, 
is  immaterial,  and  cannot  be  a  ground  for 
setting  aside  the  election,  or  constitute  evi- 
dence of  conspiracy  or  fraud.  (People  v. 
Prewett,  124  Cal.  7.) 

18.  The  school  superintendent  has  a  power 
of  appointment  to  fill  vacancies  in  the  board 
of  school  trustees;  but  when  an  entire  board 
of  trustees  is  properly  elected,  there  is  no 
vacancy  which  the  school  superintendent 
can  fill  by  appointment.  (People  v.  Prewett, 
124  Cal.  7.) 

Elections,  insufficient  registration.  See 
Elections,  15. 

Quo  warranto  to  determine  validity  of 
election  of  school  trustees,  parties.  See  Quo 
Warranto,  2. 

V.  Taxes  and  Funds  of;  Right  and  Liability 
of  County  in  Relation  Thereto. 

School  taxes.     See  Taxation,  XIII. 

Contribution  to  high  school,  county  is  not 
liable  to  refund.     See  ante,  10. 

Power  of  taxation  under  act  relating  to 
high  schools.    See  ante,  1.  . 

Estimate  of  school    superintendent  as  to 
amount  of  taxation  is  advisory.    ^*  a™f'_ \; 

19.  By  the  municipal  act  of  *^  **  *l* 
municipal  corporations,  W  ^a^i?nre  hal 
those  of  the  fifth   class,  the  ^^SStatoS 
sought  to  place  the  P^^?c^V^nVun- 
high  schools,  within  the  cities  and  tow* 
der  the  government  and  control  or       ^^ 

nielpalities,  with    ^°^e*  *°  **  le  necessary, 
for  their  maintenance  as  ^  ~^  ^     tb* 

in  addition  to  **«  *£\^k  TO5  ot  that 
amendment  of  *S^^JE&  \nc\naes  a  city 
act,  a  school  ais*5*c*\*!^    Is  to  he  deemed 

part  oT  tn*  city*    ^^  ™ 
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in  such  a  district,  which  includes  a  city  of 
the  fifth  class,  must  report  the  estimate  re- 
quired by  section  1670  of  the  Political  Code, 
to  the  legislative  authority  of  the  city,  as 
the  proper  taxing  body  to  levy  a  special  tax 
for  high  school  purposes,  and  not  to  the 
board  of  supervisors  of  the  county.  (Chico 
High  School  Board  v.  Board  of  Supervisors 
of  Butte  County,  118  Cal.  115.) 

20.  The  legislature  may  by  general  law  au- 
thorize a  tax  for  a  special  purpose,  without 
submitting  the  proposition  to  a  vote  of  the 
people;  and  when  the  people  have  voted  to 
organize  a  high  school  district  under  a  law 
which  gives  the  supervisors  power  to  levy 
a  special  tax  to  support  the  school,  it  is  not 
necessary  that  the  tax  should  be  submitted 
to  a  vote  of  the  people.  (People  ex  rel.  Pix- 
ley  v.  Lodi  High  School  Dist.,  124  Cal.  694.) 

21.  A  special  school  tax,  assessed  upon 
improvements  described  as  a  dam  situated 
on  a  tract  of  land  within  the  school  district, 
the  dam  being  in  fact  outside  of  the  district, 
but  the  lake  thereby  formed  being  partly 
within  the  district  on  the  tract  described, 
after  voluntary  payment  thereof  by  the 
owner,  cannot  be  recovered  back  by  him,  on 
the  alleged  ground  of  a  mistake  of  fact  on 
his  part  as  to  the  location  of  the  property 
assessed  (San  Diego  Land  etc.  Co.  v.  La 
Presa  School  Dist.,  122  Cal.  98.) 

22.  Under  section  31  of  article  IV  of  the 
state  constitution,  the  credit  of  a  county 
cannot  be  pledged  for  the  payment  of  the 
liabilities  of  municipal  or  other  corporations, 
and  section  3819  of  the  Political  Code  is  to 
be  so  construed  as  not  to  conflict  with  the 
constitution,  and  as  not  designed  to  author- 
ize the  recovery  from  the  county  of  illegal 
taxes  collected  for  the  use  of  a  school  dis- 
trict, for  which  the  county  could  have  no 
recourse  against  the  district,  if  compelled  to 
pay  them.  (Pacific  Mutual  Life  Ins.  Co.  v. 
San  Diego,  112  Cal.  314.) 

23.  A  county,  as  such,  has  no  interest  in 
the  funds  of  a  high  school  district,  nor  any 
control  over  the  same  in  the  county  treas- 
ury: and  no  action  will  lie  against  the  coun- 
ty, under  section  3819  of  the  Political  Code, 
to  recover  taxes  paid  into  such  funds  under 
protest,  upon  the  ground  of  alleged  illegality 
of  the  high  school  tax.  (Blberg  v.  San  Luis 
Obispo,  112  Cal.  316.) 


VI.  School  Districts  and  Annexation  of  to 

City. 

School  district  may  be  properly  joined  in 
proceeding  against  Its  officials.  See  Man- 
damus, 13. 

Judgment  In  action  against  school  district 
as  bar  to  mandamus  upon  audited  claim. 
See  Mandamus.  7. 

Interest  cannot  be  allowed  in  mandamus 
proceedings  against  a  school  district  and  its 
officials.    See  Mandamus.  14. 

Organization  of  high  school  district.  See 
ante,  I. 

24.  School  property  forming  part  of  an- 
nexed territory  belongs  to  the  city  to  which 
the  territory  Is  annexed,  and  is  under  the 
control  of  its  board  of  education;  and  the 


fact  that  it  formed  part  of  a  school  district, 
which  still  maintains  the  organization  and 
name  of  the  original  school  district,  is  im- 
material. (Vernon  School  Dist  v.  Board  of 
Education  of  Los  Angeles,  125  CaL  593.) 

25.  In  the  absence  of  statutory  provisions 
governing  the  ownership  of  municipal  prop- 
erty, or  of  a  school  district,  upon  the  division 
thereof,  property  consisting  of  real  estate 
belongs  to  the  municipality  within  which  it 
is  located  as  the  result  of  the  division.  (Ver- 
non School  Dist.  v.  Board  of  Education  of 
Los  Angeles,  125  Cal.  593.) 

SEALS. 

Letters  of  administration,  seals.  See  Ex- 
ecutors and  Administrators,  III. 

Corporate  seal.    See  Corporations,  VII.  1. 

Distinction  between  sealed  and  unsealed 
instrument  abolished.    See  Agency*  52. 

Contract  with  corporate  seal  is  presumed 
to  be  executed  by  authority.  See  Corpora- 
tions, 77. 

SEARCHERS  OF  RECORD. 

Mistakes  of,  relief  In  equity.  See  Home- 
steads, 27. 

SEAS. 

Validity  of  marriage  on  high  seas.  See 
Marriage  and  Divorce,  2  et  seq. 

SECONDARY  EASEMENTS. 
See  Easements,  II. 

SECONDARY  EVIDENCE. 
See  Evidence,  I. 

SECRETARY  OF  STATE. 

Conflicting  certificates  of  nomination, 
party  usage,  efTect  in  case  of.  See  Elections. 
7. 

Not  compelled  to  certify  nominations, 
when.    See  Elections,  10. 

Filing  certificates  of  nomination.  See 
Elections,  & 

SECRETARY  OF  THE  INTERIOR. 

Agreement  to  influence  action  of.  See 
Contracts,  III,  6. 

SECURITY. 

See  Indemnity;  Mortgages;  Pledges;  Surety- 
ship. 

Taking  of,  efTect  of.  See  Fraudulent  Con- 
veyances, 20. 

Requiring  security  to  provide  mainte- 
nance.   See  Husband  and  Wife,  12. 

Interest  on  money  deposited  as  security. 
See  Interest,  2. 

Retaining  possession  or  title  or  taking 
other  property  as  security.  See  Vendor  and 
Vendee,  VI,  2. 

Giving  to  guarantor.    See  Guaranty,  VI. 

SEDUCTION. 
See  Criminal  Law,  XI,  32. 


SEISIN— SETOFF. 
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SEISIN. 

Ultimate  fact,  seisin  is.  See  Ejectment, 
10. 

SELF-DEFENSE. 

See  Trespass. 

Instructions    as    to.    See    Criminal  Law, 
XI,  16,  e,  D. 
Killing  in.    See  Criminal  Law,  XI,  16,  b. 

SENATE. 
See  Legislature. 

SENTENCE. 
See  Criminal  Law,  IX,  10. 

In  particular  crimes.  See  Criminal  Law, 
XL 

Instruction  as  to  punishment.  See  Crim- 
inal Law,  XI,  16,  e,  E. 

SEPARATE  PROPERTY. 
See  Husband  and  Wife,  II. 

SEPARATION. 

Jurors,  separation  of.  See  Jury  and  Jur- 
ors, IX. 

Agreement  for.  See  Husband  and  Wife, 
I,  4. 

Agreement  for,  effect  on  homestead.  See 
Homesteads,  30. 

SERVANTS. 
See  Master  and  Servant. 

SERVICE. 

Summons,  service  of.    See  Summons,  III. 

Mail,  service  of  summons  by,  when  com- 
plete.   See  Summons,  14. 

Notice,  service  of,  on  death  of  party.  See 
Appeals,  V,  1,  c. 

Proof  of  publication  of  notice,  sufficiency 
of.    See  Wills,  20,  30. 

Presumption  of  proof  of  service.  See 
Wills,  28. 

Service  of  order  on  attorney,  when  proper. 
See  Marriage  and  Divorce,  65. 

Record  of  service  of,  attorney  cannot  im- 
peach, when.    See  Certiorari,  9. 

On  Sunday,  validity  of.    See  Sundays. 

Of  notice  of  appeal.  See  Appeals,  V,  1, 
a,  b. 

SERVICES. 
See  Master  and  Servant;  Mechanics'  Liens. 

Action  to  recover  value  of,  evidence  of 
value  of  similar  services.    See  Architects,  1. 

Action  for  limitation  of.  See  Statute  of 
Limitations,  IV,  5. 

Action  for,  claim  In  complaint  determines 
jurisdiction.    See  Jurisdiction,  3. 

Action  on  account  for,  what  amendment 
of  complaint  proper.    See  Accounts,  3. 

Cal.   Digest,  Vol.  V— 40 


Action  against  county  for  less  than  $300, 
superior  court  has  no  jurisdiction.  See 
Jurisdiction,  4. 

Action  against  executor  for  services  ren- 
dered testatrix,  denial  on  information  and 
belief.    See  Pleading  and  Practice,  16. 

Assumpsit  for.    See  Assumpsit,  I,  3. 

Attorney,  services  of.  See  Attorney  and 
Client. 

Attorney  rendering  services  for  city  may 
recover  on  quantum  meruit.  See  Municipal 
Corporations,  21. 

Attorney  suing  on  special  contract  cannot 
recover  on  quantum  meruit.    See  Variance, 

Architect,  action  by,  for  reasonable  value 
of  services,  when  barred.  See  Statute  of 
Limitations,  9. 

Complaint  for  is  demurrable  for  uncer- 
tainty, when.    See  Master  and  Servant,  55. 

Complaint  for,  sufficiency  of.  See  As- 
sumpsit, I,  3. 

Conditional  payment  in  full  for  services. 
See  Payment,  7. 

Contract  to  convey  in  consideration  of 
personal  services  is  enforceable.  See  Spe- 
cific Performance,  6  et  seq. 

Contingent  commission,  agreement  for 
services  on,  when  uncertain.  See  Agency, 
24. 

Cropper  cannot  sue  for.    See  Croppers,  1. 
Conditional  contract  to  pay  for  services 
See  Architects. 
Compensation  of  agent.    See  Agency,  III, 

Extra.  See  Executors  and  Administra- 
tors. IX,  1. 

Officers,  services  of.  See  Offices  and  Offi- 
cers, V. 

Liens  for.  See  Master  and  Servant  58 
et  seq. 

Performed  under  marriage  brokerage  con- 
tracts cannot  be  recovered  for.  See  Con- 
tracts, III,  3. 

Quantum  meruit  for  reasonable  value  of 
action  of.    See  Interest,  4,  5. 

Schedule  of  rates,  admissibility  of  to 
show  value  of.    See  Agency,  23. 

Rendition  of  in  lieu  of  price.  See  Vendor 
and  Vendee,  VI,  5. 


SERVIENT  ESTATES. 
See  Easements. 

SERVITUDES. 
See  Easements. 

SETOFF. 

Mutual  demands,  setoff  of.  See  Estates  of 
Deceased  Persons,  V,  5. 

Cross-complaint.    See  Cross-complaint. 

Counterclaim.    See  Counterclaim. 

Debt,  setoff  of  against  mortgages.  See 
Mortgages.  XVI. 

Assignee  of  judgment  takes  subject  to. 
See  Judgments,  XII. 

Right  of  suitor  to  claim  setoff.  See  Judg- 
ments, 4. 
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Bank  collecting  drafts  for  several  owners 
cannot  adjust  claims  between  owners. 
See  Banks  and  Banking,  31,  32. 

Administrator  cannot  set  off  personal 
claim.  See  Executors  and  Administrators, 
38. 

Depositary  of  ward's  funds  cannot  set  off 
debt  of  guardian.  See  Guardian  and  Ward, 
10. 

Action  by  executor,  right  of  setoff.  See 
Executors  and  Administrators,  66. 

Unpaid  taxes  of  previous  year  cannot  be 
set  off  in  action  to  recover  excessive  taxes. 
See  Taxation,  32. 

Failure  to  make  setoff,  error  not  presumed. 
See  Appeals,  366. 

Judgment,  setoff  of,  pending  appeal.  See 
Appeals,  VIII,  5. 

Right  of  appeal,  how  affected  by  setoff. 
See  Appeals,  43. 

1.  The  power  of  a  court  to  set  off  one 
Judgment  against  another  exists  independent 
of  statute,  and  rests  upon  the  general  ju- 
risdiction of  courts  over  their  suitors  and 
processes.    (Haskins  v.  Jordan,  123  Cal.  157.) 

2.  The  statute  of  setoff  relates  to  the  sit- 
uation of  the  parties  at  the  commencement 
of  the  action;  and  the  death  of  one  of  the 
parties  to  the  demand,  though  such  death  oc- 
cur before  the  maturity  of  the  demand,  will 
not  change  the  relative  rights  of  the  parties 
in  pleading  a  counterclaim,  or  in  compensat- 
ing cross-demands  so  far  as  they  equal  each 
other,  provided  the  setoff  be  due  when  the 
action  is  commenced  by  the  executor.  (Ains- 
worth  v.  Bank  of  California,  119  Cal.  470.) 

SETTLEMENT. 

Of  account,  conclusiveness  of.  See  Execu- 
tors and  Administrators,  VIII,  7. 

Partnership,  settlement  of.  See  Part- 
nership, VII. 

Bill  of  exceptions,  questions  relating  to 
settlement  of.    See  Appeals,  VI,  4. 

Statement  on  motion  for  new  trial.  See 
New  Trial,  IV,  4,  c. 

Decree  settling  trust.  See  Trusts  and 
Trustees.  XIV. 

SEVERABLE  CONTRACT. 
See  Sales,  III. 

SEVERAL. 

Mortgages  on  Joint  and  several  interests. 
See  Mortgages,  VII. 

SEVERAL  JUDGMENTS. 

In  actions  against  stockholders.  See  Cor- 
porations, V,  6,  c. 

SEVERANCE  OF  ACTIONS. 

A  party  having  an  entire  demand  cannot 
split  it  up  into  separate  causes  of  action; 
and  this  rule  applies  to  claims  against 
counties  equally  with  those  against  individ- 
uals. (Cooley  v.  Calaveras  County,  121  Cal. 
482.) 


SEWERS. 

Questions  relating  to.  See  Municipal  Cor- 
porations, IX. 

Abating  discharge  of  sewage  as  a  nuisance. 
See  Nuisances,  4  et  seq. 

Riparian  owner  may  enjoin  city  from  pol- 
luting stream.    See  Injunctions,  18,  19. 

SHAM  ANSWER. 

Order  striking  out  answer  as  sham,  when 
error.    See  Quieting  Title,  5. 

SHEEP. 

Mortgage  of  and  sale  of  by  mortgagor, 
effect  of.    See  Mortgages,  209. 

Replevin  for  sheep.    See  Replevin,  III. 

Chattel  mortgage  on,  whether  covers  in- 
crease.   See  Mortgages,  XIX,  3. 

Licenses  upon  those  in  sheep  business. 
See  Licenses,  13. 

SHERIFFS. 

Action  against  sheriff  for  refusal  to  re- 
lease property,  error  in  overruling  demurrer 
for  uncertainty  is  without  prejudice  when. 
See  Pleading  and  Practice,  32. 

Appointment  of  extra  deputy  on  creation 
of  additional  judgeship.  See  Offices  and  Offi- 
cers, IV. 

Authority  of  under  writ  of  restitution. 
See  Ejectment,  V. 

Conversion,  sheriff  attaching  mortgaged 
personalty  not  guilty  of,  when.  See  Mort- 
gages, 203,  204. 

Fees  of.    See  Fees. 

Improper  appointment  of  sheriff  as 
assignee,  not  set  aside  by  mandamus.  See 
Mandamus,  6. 

Liability  of  surety  where  property  is  lost 
during  second  term.    See  Suretyship,  6. 

Liability  of  sheriff  where  execution  sale 
set  aside.    See  Executions,  18. 

Judgment  against  sheriff,  effect  of.  See 
Judgments,  33. 

Notice  to  sheriff  as  receiver  of  insolvent 
See  Bankruptcy  and  Insolvency,  34. 

Procedure  of  sheriff  on  sale  under  execu- 
tions, what  governs.  See  Mortgages,  XVIII, 
11,  a. 

Receipt  given  to  sheriff  may  be  explained. 
See  Receipts. 

Receiver  cannot  maintain  replevin  against, 
when.  See  Receivers,  20. 

Refusal  to  deliver  property,  liability  for 
damages.    See  Trover,  2. 

Refusal  to  surrender  property  on  demand, 
sufficiency  of  complaint.    See  Attachments, 

V. 

Selling  property  on  execution  against 
vendor  liable  for  conversion,  when.  See 
Trover,  2. 

Sheriff's  deeds.  See  Executions,  V;  Mort- 
gages,  XVIII,  11,  n. 

Mandamus  lies  to  compel  execution  of 
deed  to  purchaser  under  foreclosure.  See 
Mortgages,  174. 

Trover  against  for  conversion,  sufficiency 
of  findings.    See  Trover,  6. 

Unexecuted  process,  successor  of  sheriff 
serves.    See  Offices  and  Officers,  24,  26. 


SHIPPING. 
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1.  The  attachment  by  a  sheriff  of  goods 
in  the  possession  of  the  attachment  debtor, 
which  he  has  no  reason  to  suppose  to  be  the 
property  of  another,  is  in  pursuance  of  the 
authority  of  the  writ  of  attachment,  and 
does  not  constitute  a  conversion  of  the  prop- 
erty attached.  (George  H.  Fuller  Desk  Co. 
v.  McDade,  113  Cal.  360.) 

2.  Where  wood  held  in  the  possession  of  a 
pledgee  is  wrongfully  seized  on  execution 
against  the  pledgor,  without  the  service  of 
any  garnishment  upon  the  pledgee,  the  con- 
stable serving  the  writ  becomes  a  trespasser, 
and  cannot  be  held  in  privity  with  the 
pledgor;  and  in  an  action  of  trover  by  the 
pledgee  he  is  entitled  to  recover  the  full 
value  of  the  property  as  damages  for  its 
conversion.  (Dubois  v.  Spinks,  114  Cal. 
289.) 

3.  The  instructions  by  the  attorney  of  an 
execution  creditor  to  the  sheriff,  regarding 
the  enforcement  of  the  execution,  are  in  the 
nature  of  the  private  directions  from  a  prin- 
cipal to  his  agent,  and  are  not  Included  in 
the  "public  records  and  other  matters  in  the 
office"  of  the  sheriff,  which  are  required  to 
be  "open  to  the  inspection  of  any  citizen," 
under  section  1032  of  the  Political  Code,  nor 
are  they  "public  writings,"  within  the  mean- 
ing of  sections  1888,  1892,  and  1809  of  the 
Code  of  Civil  Procedure;  and  an  order  of 
the  superior  court  directing  the  sheriff  to 
grant  the  execution  debtor  an  inspection  of 
such  instructions,  is  not  within  its  juris- 
diction, and  will  be  annulled  upon  certiorari. 
fWhelan  v.  Superior  Court,  114  Cal.  548.) 

4.  The  demand  upon  the  sheriff  is  no  part 
of  the  cause  of  action  for  conversion  of  the 
property,  but  is  a  mere  statutory  require- 
ment for  the  benefit  of  the  sheriff;  and  it 
is  not  necessary  that  the  findings  should 
specifically  show  that  plaintiff  was  the  own- 
er of  and  entitled  to  the  property  at  the  time 
of  such  demand.  (McCray  v.  Burr,  125  Cal. 
636.) 

5.  In  an  action  by  the  assignee  of  an  in- 
solvent corporation  upon  the  bond  of  a 
sheriff  to  recover  the  alleged  value  of  per- 
sonal property  of  the  corporation  sold  by 
the  sheriff  under  execution  in  one  lot,  where 
the  complaint  shows  that  the  court  had  va- 
cated the  sale  and  ordered  the  property  to 
be  resold  in  separate  parcels,  and  that  the 
purchase  money  paid  by  the  purchaser  be  re- 
funded to  him,  and  alleges  that,  through 
fraud  and  conspiracy  between  the  sheriff 
and  the  purchaser,  the  custody  of  the  prop- 
erty was  taken  by  the  purchaser,  and  that 
the  sheriff  by  fraudulent  collusion  and  con- 
federacy with  the  purchaser  had  placed  it 
out  of  his  power  to  comply  with  the  order 
of  resale,  but  does  not  allege  any  return  of 
the  purchase  money  nor  any  offer  to  return 
the  same  to  the  purchaser,  the  allegations  of 
fraud  and  conspiracy  are  essential  to  the 
cause  of  action,  if  any  is  stated;  and  either 
a  denial  of  those  allegations  creates  a  mate- 
rial issue,  or  the  complaint  is  wholly  bad;  and 
in  either  case  a  verdict  and  judgment  in 
favor  of  the  defendants  will  not  be  disturb- 
ed upon  appeal  from  the  judgment.  (Orton 
▼.  Brown,  117  Cal.  501.) 


SHIPPING. 

Adjudication  as  to  ownership  of  vessel. 
See  Admiralty. 

Charter  of  barge  by  president  of  company, 
liability  of  partnership.    See  Partnership,  4. 

Owner  is  liable  for  malicious  acts  of  mas- 
ter.   See  Common  Carriers,  27. 

Owner  not  liable  in  exemplary  damages 
for  acts  of  captain.  See  Common  Carriers. 
28. 

Control  of  harbor  commissioners  over  ves- 
sels.   See  Harbor  Commissioners,  2  et  seq. 

1.  The  entry  of  ownership  in  the  custom- 
house books  of  the  register  or  transfer  of  a 
vessel  is  not  even  prima  facie  evidence  of 
ownership  against  one  not  claiming  to  be  an 
owner  therein,  unless  such  entry  is  shown  to 
have  been  made  by  his  authority.  (Moyni- 
han  v.  Drobaz,  124  Cal.  212.) 

2.  In  an  action  by  a  partnership  firm  to 
enforce  a  lien  upon  a  vessel  alleged  to  be 
owned  by  a  corporation  defendant,  if  the 
answer  does  not  deny  the  alleged  partner- 
ship of  the  plaintiffs,  or  the  corporate  exist- 
ence of  the  alleged  corporation,  evidence 
that  one  of  the  partners  paid,  individually, 
for  one  share  in  the  corporation,  does  not 
tend  to  show  that  the  other  partner  or  the 
partnership  firm  was  a  part  owner  or  in  any 
manner  interested  in  the  vessel;  and  a  finding 
that  the  corporation  had  no  corporate  exist- 
ence, being  against  the  admission  of  the 
pleadings,  and  outside  of  any  issue,  muBt 
be  disregarded.  (Moynihan  v.  Drobaz,  124 
Cal.  212.) 

3.  Where  it  was  stipulated  that  at  the 
commencement  of  the  action  to  enforce  a 
lien  upon  the  steamer,  for  a  balance  due  to 
the  plaintiffs,  the  vessel  was  attached  under 
the  provisions  of  the  Code  of  Civil  IToce- 
dure,  in  reference  to  actions  against  steam- 
ers, vessels,  and  boats,  and  was  released 
upon  a  bond  given  by  the  defendants  as 
therein  required,  a  finding  in  regard  to  the 
insufficiency  of  the  undertaking,  which  is 
outside  of  any  issue  presented  in  the  case, 
cannot  be  considered;  and  a  finding  of  a*  con- 
clusion of  law  that  plaintiffs,  at  the  com- 
mencement of  the  action  had  no  lien  upon 
the  steamer,  is  erroneous.  (Moynihan  v. 
Drobaz,  124  Cal.  212.) 

4.  Under  a  charter-party  containing  no 
express  stipulation  for  the  safe  delivery  of 
the  cargo,  but  showing  that  the  entire  con- 
trol and  management  of  the  vessel,  and  of 
the  loading  and  unloading  of  the  cargo,  were 
in  the  hands  of  the  managing  owner  of  the 
vessel,  there  is  an  implied  obligation  that  the 
loading  and  unloading  thereof  shall  be  so 
done  as  to  cause  no  unnecessary  injury 
thereto,  and  an  implied  liability  for  injury 
resulting  from  the  negligence  of  the  carrier. 
(Kerry  v.  Pacific  Marine  Co.,  121  Cal.  564.) 

6.  The  manager  or  managing  owner  of  a 
vessel,  when  acting  as  general  agent  for  the 
owners,  must  disclose  his  agency  unmistak- 
ably in  a  charter-party  signed  by  him,  in 
order  to  escape  liability  therein  as  principal; 
and  where  the  charter-party  was  signed  by 
a  corporation  owning  nine-sixteenths  of  the 
vessel,  which  described  itself  in  the  body 
of  the  instrument  as  managing  owner,  but 
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without  disclosing  the  identity  of  the  other 
parties  represented  by  it  as  agent,  or  their 
interest  in  the  vessel,  and  in  that  assuming 
to  act  for  them  as  agent  in  the  execution 
of  the  instrument,  it  is  personally  liable 
thereon  as  principal  for  any  breach  of  the 
contract  on  its  part,  in  respect  to  the  man- 
agement of  the  vessel  and  cargo.  (Kerry 
v.  Pacific  Marine  Co.,  121  Cal.  564.) 

6.  When  the  general  control  and  manage- 
ment of  a  vessel  and  crew  for  a  voyage  or 
for  a  term  specified  in  a  charter-party  are 
given  up  to  the  charterer,  he  becomes  the 
owner  pro  hac  vice;  but  when  the  general 
owner  of  the  vessel  retains  possession,  com- 
mand, and  navigation  thereof,  and  contracts 
to  carry  a  cargo  on  freight  for  a  voyage, 
the  charter-party  is  a  mere  contract  of 
affreightment  sounding  in  covenant,  and 
there  is  no  pro  tempore  ownership  of  the  ves- 
sel by  the  charterer,  but  the  responsibility 
of  the  general  ownership  continues  through- 
out the  voyage.  (Kerry  v.  Pacific  Marine 
Co.,  121  Cal.  5di.) 

7.  In  an  action  upon  a  charter-party 
signed  by  the  defendant  corporation  in  its 
Individual  and  corporate  capacity,  a  finding 
that  it  was  part  owner  of  the  vessel,  and 
the  manager  thereof,  and  that  as  such 
owner,  and  as  agent  of  the  other  owners, 
the  defendant  made  the  charter-party,  is  not 
prejudicial  to  the  defendant,  which  is  per- 
sonally liable  under  the  contract,  when  re- 
garded as  part  owner  and  acting  as  agent 
for  the  other  owners,  even  though  the  other 
part  owners  may  also  be  liable.  (Kerry  v. 
Pacific  Marine  Co.,  121  Cal.  56*.) 

8.  If  an  action  is  brought  against  one  or 
more  part  owners  upon  a  contract  relating 
to  the  ship,  which  should  regularly  be  brought 
against  all  the  part  owners  jointly,  the  de- 
fendants sued  can  only  object  to  the  non- 
joinder of  other  part  owners  by  a  plea  in 
abatement;  and  if  such  plea  is  omitted,  the 
plaintiff  may  recover  his  whole  demand,  and 
the  defendants  must  afterward  seek  contri- 
bution from  the  other  owners.  (Kerry  v.  Pa- 
cific Marine  Co.,  121  Cal.  5<tt.) 

9.  Act  of  Congress  of  June  26,  1884,  which 
limits  the  liability  of  a  shipowner  to  his  pro- 
portionate share  of  all  the  debts  and  liabili- 
ties, is  confined  to  the  liability  imposed  on 
the  part  owners  by  law,  in  consequence  of 
their  ownership  of  the  vessel,  and  does  not 
prohibit  part  owners  from  so  contracting  as 
to  become  liable  for  the  entire  damage  for 
breach  of  the  contract.  (Kerry  v.  Pacific 
Marine  Co.,  121  Cal.  564.) 

10.  Where  the  verified  complaint  in  an  ac- 
tion for  damages  for  breach  of  a  charter- 
party  specifically  alleged  as  damages  the 
difference  in  value  between  the  cargo  as 
shipped,  and  as  delivered,  owing  to  the  care- 
less and  negligent  manner  in  which  the 
cargo  was  loaded  and  unloaded,  the  plain- 
tiff cannot  recover  any  greater  measure  of 
damages  than  that  so  averred,  though  a 
greater  sum  is  alleged  in  a  general  ad  dam- 
num clause;  and  a  finding  of  a  greater 
amount  of  damages  than  such  differences  in 
value  is  at  variance  with  the  allegations  of 
the  complaint  and  Is  not  saved  by  the  gen- 


eral ad  damnum  clause.    (Kerry  v.  Pacific 
Marine  Co.,  121  Cal.  564.) 

11.  The  full  extent  of  the  liability  of  the 
owners  of  a  vessel  who  contract  with  a 
stevedore  to  load  and  unload  a  vessel,  to 
whom  they  furnish  tackle  on  his  requisition 
and  subject  to  his  selection,  for  injury  re- 
sulting therefrom  to  a  servant  of  the  steve- 
dore, is  that  the  stevedore  employed  shall 
be  one  of  experience  and  good  repute,  and 
that  the  tackle  so  furnished  and  selected 
should  be  apparently  good,  and  satisfactory 
to  the  stevedore,  and  such  as  is  usually 
furnished  for  like  purposes.  (McCall  v. 
Pacific  Mail  S.  S.  Co.,  123  Cal.  42.) 

12.  Where  the  injury  to  the  servant  of  the 
stevedore  resulted  from  a  latent  defect  in  a 
sling  which  constituted  part  of  the  hoisting 
apparatus,  which  defect  was  not  discernible 
either  by  the  owners  of  the  vessel  who  sup- 
plied it,  or  by  the  stevedore  and  his  em- 
ployees who  had  the  right  of  selection  and 
rejection  of  the  sling,  if  the  manner  of  ex- 
amination was  that  usually  adopted,  and 
ordinary  care  was  used  to  avoid  accident  in 
its  selection,  no  negligence  or  liability  for 
the  resulting  injury  is  imputable  either  to 
the  owners  of  the  vessel,  or  to  the  stevedore 
contracted  with  to  load  and  unload  the  ves- 
sel. (McCall  v.  Pacific  Mail  S.  S.  Co.,  123 
Cal.  42.) 


Tide  lands. 
I^ands,  I. 


SHORE. 
See  Swamp  and  Overflowed 
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May  read  transcription  of  notes  of  state- 
ments of  defendant.    See  Criminal  Law,  110. 

At  preliminary  examination.  See  Crim- 
inal Law,  16. 

Requiring  payment  of  fees  before  setting 
cause  for  trial.  See  Pleading  and  Practice, 
55. 

Notary  may  appoint  to  take  testimony. 
See  Depositions,  5. 

Notice  by  clerk  that  fees  of  not  paid.^tays 
entry  of  judgment.    See  Costs,  16. 

Transcript  of,  allowance  of  as  costs.  See 
Costs,  12. 

Court  may  order  husband  in  divorce  suit 
to  pay  costs  of  transcribing  notes.  See 
Costs,  14. 

1.  A  verbal  direction  of  the  court  to  the 
reporter  to  transcribe  his  notes  of  the  pro- 
ceedings, and  file  them  with  the  clerk,  is  a 
sufficient  order  of  the  court  for  that  purpose 
under  section  274  of  the  Code  of  Civil  Pro- 
cedure.   (Taylor  v.  McConigle,  120  Cal.  123.) 

2.  The  attempted  amendment  of  1885  to 
section  274  of  the  Code  of  Civil  Procedure 
was  totally  void,  and  left  that  section  as  it 
stood  before  that  amendment  (Taylor  v. 
McConigle,  120  Cal.  123.) 

3.  The  refusal  of  the  treasurer  of  the  city 
and  county  of  San  Francisco  to  obey  the 
order  of  a  judge  of  the  superior  court,  di- 
recting him  to  pay  certain  moneys  to  the 
stenographic  reporter  of  the  judge's  court 
cannot  justify  proceedings  against  him  for 
contempt:  and  if  ordered  to  be  imprisoned 
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therefor   he  will  be  released    upon    habeas 
corpus.    (Ex  parte  Truman,  124  Gal.  387.) 

SICKNESS. 

Juror,  proceedings  on  sickness  of.  See 
Jury  and  Jurors,  VI. 

Of  witness,  continuance  because  of.  See 
Continuance,  6  et  seq. 

SIDEWALKS. 

Questions  relating  to.    See  Streets,  IV. 
Control  of    supervisors  over.    See   Super- 
visors, II,  3. 

SIGNATURE. 

Agreement  to  procure  signature  of  wife, 
validity  of.    See  Contracts,  III,  2. 

Olographic  will  need  not  be  subscribed 
at  end.    See  Wills,  7. 

Appending  word  "administratrix"  to.  See 
Swamp  and  Overflowed  Lands,  17. 

"Trustee"  appended  to,  effect  of.  See  Cor- 
porations, 04. 

Judge,  signature  of  to  decree,  effect  of. 
See  Judgments,  30,  31. 

Signature  by  one  partner  to  memorandum 
of  sale  is  sufficient.  See  Statute  of  Frauds, 
16. 

What  sufficient  See  Statute  of  Frauds, 
14,  15. 

Seduction  of  contract  to  writing  and  sign- 
ing of.    See  Building  Contracts,  & 

Conclusiveness  of  adjudication  by  super- 
visors of  genuineness  of.  See  Swamp  and 
Overflowed  Lands,  20. 

Assistant  district  attorney  may  sign  name 
of  principal,  when.    See  Criminal  Law,  35. 

SINGULAR. 
Use  of,  for  plural.    See  Partnership,  26. 

SISTER  STATE. 

Judgment  of.    See  Foreign  Law. 
Law  of.    See  Foreign  Law. 

SKELETON  STATEMENTS. 
See  New  Trial,  IV,  4,  b. 

SLANDER. 

Libel.    See  Libel. 

Excessive  damages,  conditional  order 
granting  new  trial.    See  New  Trial,  10. 

1.  In  an  action  of  slander,  where  words 
charging  the  defendant  with  a  crime  are  al- 
leged in  the  complaint,  an  averment  in  the 
complaint  that  the  defendant  spoke  "the 
false  and  scandalous  words  following,"  is  a 
sufficient  allegation  of  their  falsity,  as 
against  a  general  demurrer.  (Haskins  v. 
Jordan,  123  Cal.  167.) 

2.  In  an  action  for  slander,  when  the 
words  spoken  are  not  actionable  per  se,  the 
Innuendo  in  the  pleading  can  only  be  em- 
ployed   to    interpret    the  meaning   of    the 


words  used;  and  if  the  natural  import  of  the 
language  is  not  actionable,  the  innuendo 
cannot  serve  to  introduce  a  broader  mean- 
ing to  make  it  so,  unless  connected  with 
proper  introductory  averments  of  matter  of 
inducement,  or  colloquium,  setting  forth  ex- 
trinsic circumstances,  which,  coupled  with 
the  language  uttered,  affects  its  construc- 
tion, and  makes  it  actionable.  The  innuendo 
cannot  supply  the  place  of  the  colloquium, 
or  inducement.  (Grand  v.  Dreyfus,  122  Cal. 
58.) 

3.  A  defendant  cannot  be  required  to  an- 
swer to  a  charge  of  slander  merely  because 
bystanders  attributed  to  his  language  an  ac- 
tionable meaning,  different  from  the  nat- 
ural import  of  the  terms  used,  if  the  com- 
plaint does  not  disclose  facts  from  which 
the  court  can  see  that  the  hearers  had  a 
right  to  put  such  construction  on  the  lan- 
guage used  or  that,  as  matter  of  law,  it  had 
such  meaning.  (Grand  v.  Dreyfus.  122  Cal. 
58.) 

4.  A  complaint,  alleging  that  the  defend- 
ant spoke  of  plaintiff  the  words:  "If  he 
[meaning  the  plaintiff]  continues  to  sell 
[meaning  steal]  my  hogs,  I  will  send  him 
[meaning  plaintiff]  where  he  was  another 
time  [meaning  the  state's  prison  of  the  state 
of  California],"  and  alleging  that  the  words 
were  so  understood  by  the  persons  spoken 
to,  but  not  alleging  facts  from  which  the 
court  can  see  that  the  words  used  were  sus- 
ceptible of  the  meaning  alleged,  does  not 
state  a  cause  of  action.  (Grand  v.  Dreyfus, 
122  Cal.  58.) 

5.  In  an  action  to  recover  damages  for  an 
alleged  slander  in  charging  the  plaintiff,  who 
was  a  master  mariner,  with  drunkenness, 
evidence  offered  upon  cross-examination 
tending  to  show  the  willingness  of  the  plain- 
tiff to  commit  the  crime  of  barratry,  a  mat- 
ter not  involved  in  the  case,  and  which 
neither  explained  or  discredited  any  state- 
ment made  by  the  witness  upon  his  direct 
examination,  is  improper  cross-examination, 
and  is  not  competent  in  any  aspect  of  the 
case.    (Swan  v.  Thompson,  124  Cal.  193.) 

6.  A  witness  for  plaintiff,  who  has  testi- 
fied nothing  in  his  examination  in  chief  con- 
cerning plaintiff's  drunkenness,  or  reports 
of  his  drunkenness,  cannot  be  properly 
asked  on  cross-examination  how  many  re- 
ports came  to  him  while  in  command  of  the 
vessel  that  the  plaintiff  was  drinking.  But 
the  defendant  may  testify  in  chief  that  vari- 
ous officers  and  sailors  under  command  of 
plaintiff  told  him  that  plaintiff  was  in  the 
habit  of  getting  drunk  upon  voyages,  as 
bearing  upon  the  questions  of  malice  in  fact, 
and  as  to  whether  the  communication  made 
by  the  defendant  to  an  insurance  company 
was  privileged.  (Swan  v.  Thompson,  124 
Cal.  193.) 

7.  Where  the  complaint  alleged  that  de- 
fendant had  made  charges  that  plaintiff  was 
a  drunkard  and  in  the  habit  of  getting 
drunk,  a  general  justification  of  the  truth  of 
the  charges  made  as  alleged  in  the  complaint 
is  sufficient;  but  evidence  of  drunkenness 
outside  of  the  times  specified  and  covered  by 
the  plea  of  justification  is  inadmissible. 
(Swan  v,  Thompson,  124  Cal.  193.) 


630 


SOCIETIES-SPECIFIC  PERFORMANCE. 


8.  A  charge  that  a  "master  mariner  has 
been  in  the  habit  of  getting  drank/'  is  suf- 
ficiently broad  to  coyer  his  conduct  upon  his 
voyages,  as  well  as  between  his  voyages, 
and  tends  to  injure  him  in  relation  to  his 
occupation,  by  imputing  to  him  a  general 
disqualification  in  those  respects  which  the 
occupation  peculiarly  requires,  and  is  an  ac- 
tionable slander.  (Swan  v.  Thompson,  12* 
Cal.  193.) 

SOCIETIES. 

Agricultural    societies.    See    Agricultural 
Societies. 
Benevolent.    See  Benevolent  Societies. 
Religious.    See  Religious  Societies. 

SODOMY. 
See  Criminal  Law,  XI,  7. 

SOLDIERS. 

Preference  of  ex-Union  soldiers.  See  Of- 
fices and  Officers,  IV. 

SOVEREIGNTY. 
See  State. 

SPANISH  GRANTS. 
See  Mexican  Lands. 

SPARKS. 

Fire  caused  from,  liability  for.  See  Rail- 
roads, 42. 

SPECIAL  COUNSEL. 

Employment  of  attorney.  See  San  Diego; 
Supervisors,  8. 

SPECIAL  DAMAGES. 
See  Damages,  VII. 
Pleading.    See  Nuisances,  5  et  seq. 

SPECIAL  DEPOSITS. 
See  Banks  and  Banking,  III. 

SPECIAL  ELECTIONS. 
See  Elections,  I. 

SPECIAL  LAWS. 
See  Constitutional  Law,  III,  11. 

SPECIAL  MEETINGS. 
Notice  of.    See  Corporations,  103. 

SPECIAL  PROCEEDINGS. 
See  Certiorari;  Quo  Warranto. 

Mandamus  as.    See  Mandamus,  8. 

Contest  to  revoke  probate  of  will  is.  See 
Wills,  42. 

Jurisdiction  over.  See  Eminent  Domain, 
15. 


The  term  "special  proceeding"  Is  used  in 
contradistinction  to  the  term  "action,"  and 
any  proceeding  in  a  court  which  was  not 
under  the  common  law  and  equity  practice 
either  an  action  at  law  or  a  suit  in  chan- 
cery, is  a  special  proceeding.  (Matter  of 
Central  Ir».  Dlst,  117  Cal.  382.) 

SPECIFICATIONS. 

See  Building  Contracts. 

Articles  manufactured  according  to  speci- 
fications, no  warranty  in.    See  Warranty. 

Errors  not  specified.  See  New  Trial,  III, 
3. 

Of  error.    See  Appeals,  VI,  3. 

Objections,  specification  of.  See  Jury  and 
Jurors,  V,  3. 

On  motion  for  new  trial.  See  New  Trial, 
IV,  4,  b. 

Reference  to.    See  Mechanics'  Liens,  I,  4. 

Resolution  of  intention,  specifications  in. 
See  Municipal  Corporations,  59. 

Street  contract,  specifications  in.  See 
Streets.  X  1. 

SPECIFIC  PERFORMANCE. 

Action  to  enforce  performance  of  contract 
to  convey  is  not  based  upon  right  of  posses- 
sion.   See  Statute  of  Limitations,  32. 

Contract  must  be  fair  and  free  from  doubt. 
See  Wills,  II. 

Inadequacy  of  price,  question  of  does  not 
arise  in  suit  for,  when.    See  Exchange,  1. 

Equity  has  jurisdiction  of  suit  to  enforce 
contract  by  administratrix  of  deceased  part- 
ner.   See  Partnership,  39. 

Interlocutory  decree  in,  not  appealable. 
See  Appeals,  33. 

Lost  contract  to  convey  realty,  action  to 
enforce.    See  Lost  Instruments. 

Testamentary  disposition,  agreement  to 
make,  enforcement  of.    See  Wills,  II. 

Unacknowledged  agreement  by  married 
woman,  enforcement  of.  See  Married  Wo- 
men, 7. 

Unacknowledged  contracts  of  married 
women  not  enforced.  See  Acknowledg- 
ments, 7. 

Complaint  for,  what  relief  improper.  See 
Judgments,  13. 

Defense  of  failure  of  title  in  suit  for  spe- 
cific performance  by  railroad  company.  See 
Railroads,  12. 

1.  While  it  Is  a  general  rule  that  mutuality 
of  remedy  is  essential  to  authorize  the  spe- 
cific performance  of  a  contract,  this  rule  does 
not  require  that  such  mutuality  shall  exist 
in  all  cases  at  the  inception  of  the  trans- 
action.   (Thurber  v.  Meves,  119  Cal.  36.) 

2.  Assuming  that  the  element  of  mutual- 
ity was  wanting  in  the  contract  sought  to 
be  enforced  at  the  time  the  contract  was  en- 
tered into,  and  that  it  only  conferred  upon 
the  original  owner  of  the  stock  an  option  to 
pay  the  money,  that  element  was  supplied 
upon  the  offer  of  performance  and  tender  of 
the  amount  agreed  upon  by  his  administra- 
tor, at  which  time  the  remedy  became  mu- 
tual. An  original  lack  of  mutuality  in  the 
right  to  specific  performance  of  a  contract 
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will  not  preclude  the  enforcement  of  the  con- 
tract where  this  want  has  been  removed  at 
the  time  the  action  was  brought.  (Sayward 
y.  Houghton,  119  Cal.  545.) 

3.  A  contract  to  deed  a  right  of  way  and 
certain  specified  land  for  an  electric  railway 
within  thirty  days  after  it  has  been  built 
and  in  operation  on  the  right  of  way  within 
a  time  and  in  a  manner  specified,  may  be 
specifically  enforced  after  compliance  with 
its  terms  by  the  promisee,  notwithstanding 
the  absence  of  mutuality  in  the  contract  un- 
til the  road  was  built.  In  such  case,  the 
completion  of  the  work  is  an  executed  con- 
sideration, sufficient  to  give  mutuality  to  the 
contract,  though  it  was  unilateral  at  first. 
(Spires  v.  Urbahn,  124  Cal.  110.) 

4.  Jt  is  no  objection  to  a  specific  per- 
formance of  a  contract  for  the  exchange  of 
land  that  the  abstract  of  title  of  one  of  the 
parties  disclosed  a  defect  in  respect  of  an 
unredeemed  tax  sale,  if  such  defect  was  re- 
moved within  a  reasonable  time,  and  prior 
to  the  tender  of  a  deed  by  such  party.  (All- 
stead  v.  Nicol,  123  Cal.  594.) 

5.  Where  it  appeared  that,  at  the  time  of 
the  contract  of  sale,  the  vendee  had  a  title 
to  the  property  purchased  which  was  in  fact 
superior  to  the  claim  of  the  vendor  thereto, 
as  an  execution  purchaser,  by  reason  of  a 
prior  attachment  made  by  the  vendee,  to 
which  his  title  related,  and  in  respect  to 
which  there  was  no  evidence  that  its  validity 
had  been  disputed,  prior  to  the  date  of  the 
contract  of  sale,  and,  it  appearing  that  the 
interest  of  the  vendor  in  the  property  had 
then  been  extinguished  by  his  failure  to  re- 
deem from  the  sale  made  to  the  vendee 
under  execution  in  the  attachment  suit,  the 
vendor  cannot  maintain  an  action  for  specific 
performance  of  .the  contract  of  sale,  for  want 
of  an  adequate  consideration  for  the  con- 
tract   (Ward  v.  Yorba,  123  Cal.  447.) 

6.  A  contract  for  the  conveyance  of  land, 
in  consideration  of  personal  services  to  be 
performed  by  the  vendee,  may  be  specifically 
enforced  at  the  instance  of  the  latter,  after 
such  services  have  been  fully  or  substan- 
tially performed.  (Thurber  v.  Meves,  119 
Cal.  35.) 

7.  Where,  after  the  making  of  a  contract 
for  the  sale  of  land,  in  consideration  of  per- 
sonal services  to  be  performed  by  the  ven- 
dee, the  latter  borrows  a  sum  of  money 
from  the  vendor,  to  be  repaid  at  a  particular 
date,  and  to  secure  the  payment  thereof 
agrees  that  the  contract  for  sale  should  be 
held  as  security  for  the  payment  of  the 
loan,  and  that  the  right  to  the  conveyance 
should  be  dependent  upon  the  payment 
thereof  at  the  times  and  in  the  manner  men- 
tioned in  the  contract  of  loan,  in  addition  to 
the  other  conditions  precedent  to  the  con- 
veyance, such  second  agreement  is  in  the 
nature  of  a  mere  equitable  mortgage  to  se- 
cure the  payment  of  the  loan,  and  as  its 
purpose  could  not  be  defeated  by  a  mere 
failure  to  pay  in  accordance  with  Its  terms. 
a  failure  to  pay  on  the  day  specified  would 
not  defeat  the  vendee's  right  to  a  specific 
performance  of  the  contract  for  sale. 
(Thurber  v.  Meves,  119  Cal.  35.) 


8.  Where  services  were  rendered  by  a 
married  woman  under  an  oral  agreement 
with  her  employer  that  in  consideration  for 
such  services  he  would  deed  certain  lands 
to  her  and  her  husband  as  a  home  during 
their  lives,  and  the  contract  was  fully  per- 
formed on  her  part,  and  partly  performed 
on  the  part  of  the  employer  by  surrendering 
the  possession  and  control  of  the  lands  to  her 
and  her  husband,  she  could  demand  and  en- 
force a  specific  performance  of  the  contract 
as  against  the  employer  and  as  agaiust  his 
grantee,  who  must  be  deemed  to  have  taken 
with  notice  of  the  rights  of  the  possessors. 
(Hill  v.  Den,  121  Cal.  42.) 

9.  To  justify  the  specific  performance  of 
a  compromise  agreement  between  the  par- 
ties, respecting  their  water  rights,  the  fact 
of  the  existence  of  the  contract  must  clearly 
appear,  and,  where  part  performance  of  an 
oral  agreement  of  compromise  is  relied  upon, 
such  part  performance  must  be  clearly  at- 
tributable to  the  contract  sought  to  be  en- 
forced.   (Senior  v.  Anderson,  115  Cal.  496.) 

10.  In  an  action  to  enforce  the  specific  per- 
formance of  a  contract  for  the  purchase  of 
land,  the  complaint  must  state  the  value  of 
the  land,  or  state  facts  from  which  the  court 
may  determine  whether  the  consideration  is 
adequate,  and  whether  the  contract  is  as  to 
the  defendant  just  and  reasonable;  and  if  no 
such  facts  are  averred  or  proved,  a  motion 
for  a  nonsuit  should  be  granted.  (Windsor 
v.  Miner,  124  Cal.  492.) 

11.  Allegations  and  proof  as  to  improve- 
ments made  by  the  plaintiff  on  leased  land, 
which  he  was  given  an  option  in  the  lease 
to  purchase,  cannot  obviate  defects  in  his 
case  in  not  averring  and  proving  facts  show- 
ing adequacy  of  the  consideration  and  fair, 
ness  of  the  contract.  (Windsor  v.  Miner,  124 
Cal.  492.) 

12.  An  allegation  made  in  the  answer  that 
there  was  no  adequate  consideration  to  sup- 
port the  option  to  purchase  cannot  supply 
the  want  of  an  affirmative  allegation  in  the 
complaint  on  that  subject.  Much  less  can 
it  cure  the  absence  of  evidence  of  an  ade- 
quate consideration.  (Windsor  v.  Miner,  124 
Cal.  492.) 

13.  Delay  in  the  completion  of  title  by  a 
vendor,  even  when  time  is  specified  in  the 
contract,  is  no  bar  to  a  specific  performance, 
if  the  delay  Is  sufficiently  explained  and  ex- 
cused, and  was  without  prejudice  to  the 
other  party,  beyond  the  means  of  reparation. 
(Allstead  v.  Nicol,  123  Cal.  594.) 

SPEECH. 

Liberty  of.    See  Constitutional  Law,  I. 

SPEED. 

Ordinance  prohibiting  rate  of  speed,  valid- 
ity of.    See  Ordinances,  9. 

High  rate  of.  See  Common  Carriers,  19. 
20. 

SPEEDY  TRIAL. 

Right  of  defendant  to.  See  Criminal  Law, 
IX,  1. 
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SPLITTING  CAUSES-STATEMENTS. 


SPLITTING   CAUSES. 

See  Severance  of  Actions. 

SPRINGS. 
See  Watercourses,  III. 

Declarations  of  grantor,  admissibility  on 
question  of  ownership.    See  Evidence.  44. 

STARE  DECISIS. 

Law  of  the  case.    See  Law  of  the  Case. 

Doctrine  of  applied  in  construction  of 
trust  deeds.    See  Trust  Deeds,  2. 

Judgment  affirmed  on  authority  of  an- 
other case,  when.    See  Mortgages,  48. 

Affirming  case  on  doctrine  of.  See  Crim- 
inal Law.  607. 

1.  Upon  a  question  of  law,  like  that  per- 
taining to  the  burden  of  proof  in  criminal 
cases  tried  in  the  courts  of  this  state,  this 
court  is  not  bound  by  a  decision  of  the  su- 
preme court  of  the  United  States.  (.People 
v.  Allender,  117  Cal.  81.) 

2.  Although,  if  the  question  were  an  open 
one,  it  might  be  held  that  a  defendant  charg- 
ed with  rape  is  entitled  to  twenty  peremp- 
tory challenges,  on  the  ground  that  the  pun- 
ishment may  extend  to  imprisonment  for 
life,  this  court  stands  by  its  previous  deci- 
sions determining  that  such  a  defendant  is 
entitled  only  to  ten  peremptory  challenges. 
(People  v.  Logan,  123  Cal.  414.) 

STATE. 

1.  The  state  Is  not  suable  except  by  its 
own  consent;  and  no  claim  arises  against 
it  in  favor  of  an  individual  by  reason  of  the 
misfeasance,  laches,  or  unauthorized  exer- 
cise of  powers  by  its  officers  or  agents. 
(Melvin  v.  State,  121  Cal.  16.) 

2.  In  order  to  maintain  an  action  under 
the  act  of  1898  upon  a  prior  contract  with 
the  state,  facts  must  be  averred  and  prov- 
ed showing  an  authorized  contract;  and  a 
prior  tort  cannot  be  waived  and  assumpsit 
maintained  against  the  state  under  that  act, 
where  there  was  no  previous  liability  of  the 
state  for  such  tort.  (Melvin  v.  State.  121 
Cal.  16.) 

3.  The  state  Is  not  liable  for  damages  to 
an  employee  of  the  board  of  state  harbor 
commissioners,  engaged  in  attending  to  fire, 
alarm  duty  upon  a  tug-boat  belonging  to  the 
state  and  used  by  the  board,  though  such 
damage  resulted  from  the  alleged  negligence 
of  the  board,  in  permitting  a  ladder  thereon 
to  be  insecurely  fastened,  to  the  injury  of 
such  employee.  (Denning  v.  State,  123  Cal. 
316.) 

■L  The  act  of  1893  authorizing  actions 
against  the  state  by  persons  having  claims 
on  contract  or  for  negligence  against  the 
state  not  allowed  by  the  state  board  of  ex- 
aminers, is  permissive,  and  merely  gives  to 
persons  having  demands  against  the  state  a 
remedy  by  action  at  law,  where  no  such  rem- 
edy before  existed,  but  does  not  have  the 
effect  of  giving  a  right  of  action  for  a  pre- 


vious wrong,  where  no  liability  therefor  be- 
fore existed.  (Melvin  v.  State,  121  Cal  16; 
Denning  v.  State,  123  Cal.  316.) 

5.  An  employee,  in  entering  the  service  of 
the  state,  assumes  all  the  risks  attending  his 
employment,  whether  arising  from  its  ordi- 
nary perils,  or  resulting  from  the  negligence 
or  misfeasance  of  other  servants  of  the  state. 
(Denning  v.  State,  123  Cal.  316.) 

Employment  of  agent  for  state,  what  does 
not  constitute.    See  Offices  and  Officers,  1. 

Estoppel  of.    See  Estoppel,  I. 

Not  estopped  to  deny  contracts  of  public 
officer.    See  Offices  and  Officers,  6. 

Not  liable  for  negligence  of  state  harbor 
commissioners.  See  Harbor  Commissioners, 
1. 

Forfeiture  of  grant  to,  pleading.  See  For- 
feiture. 

Funds  of  cannot  be  deposited  in  bank  or 
loaned)  by  officer.  See  Offices  and  Officers, 
4  et  seq. 

Grant  by,  construction  of.  See  Bound- 
aries, 1. 

Judicial  notice  that  there  can  be  no  em- 
ployment by  without  authority.  See  Judi- 
cial Notice,  11. 

Not  liable  for  obligations  Incurred  by  state 
agricultural  society.  See  Agricultural  Soci- 
ties.  5. 

Not  liable  to  pay  interest  on  its  debts.  See 
Bonds.  10. 

Not  liable  for  injury  from  breaking  of  seat 
at  state  agricultural  fair.  See  Agricultural 
Societies,  4. 

Statute  of  limitations,  effect  of  on.  See 
Statute  of  Limitations,  III. 

Supervisors  may  employ  attorney  to  pre- 
sent claim  of  county  against.  See  Super- 
visors, 7,  8. 

Title  and  control  of  swamp  and  overflowed 
lands.  See  Swamp  and  Overflowed  Lands, 
I. 

STATE  AGRICULTURAL  SOCIETIES. 
See  Agricultural  Societies. 

STATE  BOARD  OF  EXAMINERS. 
See  Board  of  Examiners. 


STATE   BOARD   OF   HEALTH. 

Term    of  office  of    attorney.    See    Offices 
and  Officers.  20. 

STATED  ACCOUNTS. 
See  Accounts,  7  et  seq. 

STATE  LANDS. 

See  Public  Lands;  Swamp  and  Overflowed 

Lands. 

STATEMENTS. 

Opening.    See  Criminal  Law,  IX,  3. 
Of  defendant,  evidence  of.    See  Criminal 
Law,  IX,  5,  j. 
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Evidence,  statements  in  presence  or  ab- 
sence of  party,  as  evidence.  See  Evidence. 
V,  3. 

Impeachment  of  witness  by  proof  of  differ- 
ent statements.    See  Witnesses,  III,  3. 

Of  account.    See  Banks  and  Banking,  III. 

STATE'S  PRISON. 

Enforcing  execution  against  one  in.  See 
Executions,  VI. 

Civil  rights  of  one  in.  See  Criminal  Law, 
X. 

Warden  may  execute  death  sentence.  See 
Criminal  Law,  510. 


STATE   UNIVERSITY. 

1.  The  "University  of  California"  is  a 
public  corporation  and  is  rec6gnized  by  that 
name  in  the  laws  of  the  state,  notwithstand- 
ing the  requirement  that  the  board  of  di- 
rectors shall  incorporate  under  the  name  of 
the  "Regents  of  the  University  of  Cali- 
fornia." A  bequest  by  will  to  the  "Uni- 
versity of  the  State  of  California,"  for  the 
purpose  of  founding  a  designated  professor- 
ship, is  not  invalid,  by  reason  of  insuffi- 
ciently designating  a  corporation  entitled 
to  take.    (Estate  of  Royer,  123  Cal.  614.) 

2.  The  University  of  California  being 
formed  for  educational  purposes,  Is  within 
section  1275  of  the  Civil  Code,  permitting 
corporations  formed  for  said  purposes  to 
take  by  will.  The  rule  of  interpretation  of 
statutes  that  rights  and  interests  are  not  to 
be  construed  as  embracing  the  sovereign 
power  unless  expressly  named  or  included 
by  necessary  implication,  has  no  application 
to  the  University  of  California,  which, 
though  a  public  corporation,  is  not  clothed 
with  any  part  of  the  sovereign  power  of  the 
state.    (Estate  of  Royer,  123  Cal.  614.) 


STATUTE  OF  FRAUDS. 

I.  What  Contracts  are  Within. 
II.  Part  Performance,  Effect  of. 
III.  Memorandum. 

I.  What  Contracts  are  Within. 

Validity  of  contract  with  agent  under  stat- 
ute of  frauds.    See  Agency,  III,  2,  b. 

New  oral  agreement  need  not  be  written. 
See  Insurance,  24. 

Assignment  of  cause  of  action  against 
stockholders  need  not  be  written.  See  As- 
signment of  Contracts,  1. 

Sale  by  husband  to  wife  must  be  followed 
by  change  of  possession.  See  Husband  and 
Wife,  27,  28. 

Contract  satisfies  statute  of  frauds, 
although  not  executed  so  as  to  bind  the  par- 
ties.    See  Agency,  29. 

Parol  lease,  validity  of.  See  Landlord  and 
Tenant,  6,  7. 

Oral  contract  for  sale  of  realty  is  void. 
See  post,  9. 


Interest  In  irrigating  ditch  on  land  of  an- 
other is  estate  in  real  property  within  the 
statute.    See  post,  12. 

1.  An  oral  promise  made  by  an  executor, 
that  he  would  pay  at  maturity  an  individual 
note  executed  by  his  coexecutrix,  who  was 
also  sole  legatee  of  the  estate,  for  the  amount 
of  a  claim  against  the  estate,  payable  on  or 
before  three  years  after  its  date,  and  given 
in  consideration  of  a  release  and  discharge 
of  the  claim  against  the  estate,  is  void  under 
the  first  subdivision  of  section  1624  of  the 
Civil  Code,  as  being  an  agreement  which,  by 
its  terms,  is  not  to  be  performed  within  a 
year  from  the  making  thereof.  (McKeany  v. 
Black,  117  Cal.  587.) 

2.  The  fact  that  the  note  by  its  terms 
might  be  paid  at  any  time  within  one  year 
from  its  date,  at  the  option  of  the  maker, 
cannot  affect  the  terms  of  the  oral  promise 
of  the  executor  to  pay  the  note  at  maturity, 
which  promise  can  only  refer  to  the  time 
when  the  note  could  be  enforced  by  the 
owner,  and  cannot  be  construed  to  include 
the  other  terms  of  the  note,  and  the  oral 
promise  must,  therefore,  be  construed  as  a 
promise  which,  by  its  terms,  is  not  to  be  per- 
formed within  one  year.  (McKeany  v.  Black, 
117  Cal.  587.) 

3.  It  is  immaterial  whether  the  oral  prom- 
ise by  the  executor  to  pay  at  maturity  the 
note  given  for  a  claim  against  the  estate, 
which  was  released  and  discharged  by  the 
payee,  was  an  original  promise  or  not,  under 
the  terms  of  section  2794  of  the  Civil  Code, 
as  such  a  promise  is  only  excepted  from  the 
provisions  of  subdivision  2  of  section  1624  of 
the  Civil  Code  1n  reference  to  a  special  prom- 
ise to  answer  for  the  debt,  default,  or  miscar- 
riage of  another,  and  subdivision  1  of  that 
section  applies  to  every  oral  agreement 
which,  by  its  terms,  is  not  to  be  performed 
within  one  year  from  the  making  thereof, 
whether  the  agreement  be  original  or  collat- 
eral.   (McKeany  v.  Black,  117  Cal.  587.) 

4.  Where  a  purchase  Is  made  of  the  capital 
stock  of  a  corporation,  at  the  request  of  a 
large  stockholder  therein,  who,  In  order  to 
induce  the  purchase,  verbally  promised  the 
purchaser  to  return  the  money  paid  by  him 
if  the  stock  should  become  worthless,  such 
promise  is  not  collateral  to  any  obligation  of 
the  corporation  to  the  purchaser,  and  is  not 
void  as  being  a  verbal  contract  of  guaranty, 
or  a  verbal  agreement,  'to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  but 
is  an  original  contract,  which  need  not  be  in 
writing,  and  upon  which  the  stockholder 
making  the  promise  is  liable  to  the  pur- 
chaser.    (Kilbride  v.  Moss,  113  Cal.  432.) 

5.  A  contract  of  guaranty  is  a  collateral 
undertaking,  and  cannot  exist  without  the 
presence  of  a  main  or  substantive  liability  to 
which  it  is  collateral;  and,  where  there  is  no 
primary  liability  of  a  thiTd  person  to  the 
promise,  which  continues  after*  the  contract 
is  made,  the  contract  cannot  be  one  of  guar- 
anty, but  is  an  original  promise,  which  need 
uot  be  in  writing.  (Kilbride  v.  Moss,  113  Cal. 
432.) 

6.  Under  section  1973  of  the  Code  of  Civil 
Procedure,  personal  property  may  be  sold  by 
a  verbal  agreement  at  a  price  exceeding  two 
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hundred  dollars,  provided  the  purchase 
money,  or  some  part  thereof,  is  paid,  or  pos- 
session of  the  property,  or  of  some  part 
thereof,  is  taken  by  the  purchaser;  and,  al- 
though, under  the  statute  of  frauds,  the  sur- 
render of  the  estate  of  a  lessee  can  only  be 
made  by  consent  of  the  parties  in  writing,  or 
by  operation  of  law,  yet  where  personal  prop- 
erty held  by  a  lessee  is  paid  for  by  the  lessor 
under  a  parol  contract  of  purchase,  and  is 
taken  possession  of  by  the  lessor,  at  the  time 
of  a  verbal  surrender  of  the  lease,  and  is  af- 
terward levied  upon  as  the  property  of  the 
lessee,  under  an  execution,  and  replevied 
from  the  sheriff  by  the  lessor,  the  question  of 
the  validity  of  the  surrender  of  the  lease  is 
not  involved  in  the  action  of  replevin,  but 
the  sole  inquiry  relates  to  the  validity  of  the 
sale  of  the  personal  property.  (Adams  v. 
Weaver,  117  Cal.  42.) 

7.  By  section  1624  of  the  Civil  Code,  an 
agreement  authorizing  or  employing  an 
agent  or  broker  to  purchase  or  sell  real  estate 
for  compensation  or  commission  is  invalid, 
unless  it  is  in  writing;  and  the  time  of  per- 
formance of  a  written  contract  authorizing 
such  a  sale  within  a  specified  time  cannot 
be  extended  by  parol  agreement;  nor  can 
such  parol  agreement  be  deemed  an  executed 
parol  agreement,  altering  the  written  con- 
tract, within  the  meaning  of  section  1608  of 
the  same  code.  (Piatt  v.  Butcher,  112  Cal. 
634.) 

II.  Part  Performance,  Effect  of. 

8.  In  order  to  render  valid  a  sale  within, 
the  statute  of  frauds  which  is  not  evidenced 
by  any  contract  in  writing,  there  must  be 
cleaT  proof  both  of  acceptance  and  receipt 
of  part  of  the  thing  sold;  and  where  the 
facts  which  are  without  controversy  are  not 
sufficient  to  constitute  acceptance  and  re- 
ceipt, a  finding  against  those  facts  cannot 
be  disturbed.  (Dauphiny  &  Co.  v.  Red  Poll 
Creamery  Co.,  123  Cal.  548.) 

9.  An  oral  contract  for  the  sale  of  real 
property,  or  of  an  Interest  therein,  is  Invalid 
under  the  statute  of  frauds;  but  where 
there  has  been  a  part  performance  thereof, 
its  specific  performance  will  be  compelled 
by  a  court  of  equity.  (Hill  v.  Den,  121  Cal. 
42.) 

10.  If  a  parol  gift  of  real  estate  has  been 
made  in  praesenti,  and  the  donee  has  entered 
under  the  gift,  and  has  made  permanent 
improvements  upon  the  realty,  and  the  cir- 
cumstances are  such  that  it  would  be  an 
injustice  upon  the  donee  if  he  were  there- 
after to  be  deprived  of  the  property  by 
reason  of  imperfections  in  the  gift,  equity 
will  treat  the  acts  of  the  donor  and  donee 
as  being  such  performance  of  the  gift  as  to 
take  the  contract  out  of  the  statute  of 
frauds,  and  lend  its  aid  to  enforce  the  title. 
(Burris  v.  Landers,  114  Cal.  310.) 

11.  If  the  pleading  does  not  show  a  gift 
in  praesenti,  but  an  entry  and  the  making 
of  valuable  and  lasting  improvements  under 
a  parol  promise  to  convey,  the  cause  of  ac- 
tion is  not  to  perfect  a  parol  gift  incom- 
pletely made,  but  to  enforce  a  parol  execu- 


tory contract  to  convey  land,  and  It  is  essen- 
tial. In  order  to  take  such  contract  out  of  the 
statute  of  frauds,  that  expenditures  in  the 
nature  of  lasting  and  permanent  improve- 
ments must  have  been  made  upon  the  faith 
of  the  promise,  so  as  to  enhance  its  value 
over  and  above  its  rental  value,  and  if  the 
total  expenditures  do  not  exceed  the  value 
of  the  use  and  occupation  of  the  land,  and 
the  improvements  are  made  rather  to  suit 
the  convenience  and  taste  of  the  occupant, 
than  to  enhance  the  value  of  the  realty, 
equity  will  not  enforce  the  promise.  (Burris 
v.  Landers,  114  Cal.  310.) 

12.  An  interest  in  an  irrigating  ditch  con- 
structed upon  the  lands  of  another  Is  an  es- 
tate in  real  property  which  is  within  the 
statute  of  frauds,  but  where  the  owner  of 
the  land  made  a  parol  agreement  with  the 
plaintiff  and  other  persons,  by  the  terms  of 
which  they  were  jointly  to  enlarge  and  in- 
crease the  capacity  of  the  ditch,  and  were 
jointly  to  use  the  ditch  and  the  water  flow- 
ing therein  for  irrigating  purposes,  and  there 
was  such  an  execution  of  the  parol  agree- 
ment on  the  plaintiff's  part  as  to  entitle 
the  plaintiff  to  enforce  it  In  equity  against 
the  original  owner  of  the  land,  it  may  be 
enforced  against  purchasers  from  such 
owner,  if  they  took  with  knowledge  or 
notice  of  the  plaintiff's  equitable  interest. 
(Blankenshlp  v.  Whaley,  124  Cal.  300.) 


III.  Memorandum. 

13.  A  document  reading  as  follows:  "One 
dollar  in  hand  paid,  I  sell  California  Can- 
neries Company,  San  Jose,  one  hundred  and 
fifty  tons  of  choice  canning  peaches.  Varie- 
ties, Posters,  Mary's  Choice,  and  Salways, 
at  $20  per  ton,  delivered,"  across  the  face 
of  which  the  seller  wrote  his  signature,  is 
sufficient  evidence  of  a  contract  of  sale,  and 
is  a  sufficient  memorandum  to  take  It  out  of 
the  statute  of  frauds.  (California  Canneries 
Co.  v.  Scatena,  117  Cal.  447.) 

14.  In  this  state,  a  memorandum  of  sale, 
in  order  to  be  a  sufficient  compliance  with 
the  statute  of  frauds,  need  not  be  signed  or 
subscribed  at  the  end  thereof.  It  is  suffi- 
cient if  the  party  to  be  charged  attaches  his 
signature  to  it  with  the  Intent  to  accept  and 
be  bound  by  it,  no  matter  to  what  part  of 
the  instrument  the  signature  be  attached. 
(California  Canneries  Co.  v.  Scatena,  117  Cal. 
447.) 

15.  The  signature  of  a  seller,  which  is 
written  across  the  face  of  the  memorandum, 
for  want  of  sufficient  place  at  the  bottom  of 
the  paper  to  contain  it,  will  be  deemed  to 
have  been  subscribed  at  the  end  of  the  mem- 
orandum, within  the  meaning  of  the  authori- 
ties requiring  such  a  subscription.  (Cali- 
fornia Canneries  Co.  v.  Scatena,  117  Cal. 
447.) 

16.  A  memorandum  of  sale  by  a  firm 
which  is  signed  by  one  of  the  partners  in 
his  individual  name  with  the  intention  to 
bind  the  firm  is,  in  law,  the  act  of  the  firm, 
and  binding  on  all  the  partners.  (California 
Canneries  Co.  v.  Scatena,  117  Cal.  447.) 
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STATUTE  OF  LIMITATIONS. 

I.  Construction  of  Statute;  Computation 
of  'lime;  First  and  Last  Day. 

II.  Amendment  of  Statute.  Effect  of. 

III.  Effect  of  Statute   on   State,    Munici- 

pality or  Public  Property. 

IV.  Particular  Actions,  how  Affected. 

1.  Actions  against  County  or  Board 

of  Education. 

2.  Action  for  Taxes  or  on  Tax  Col- 

lector's Bond. 

3.  Actions  for  Injuries  to  Land. 

4.  Actions    on     Mortgages    or    on 

Deeds  with  Defeasances. 

5.  Breach  of  Promise;  on  Accounts 

or  for  Services;  to  Enforce 
Trusts;  against  Stockholders. 

6.  To  Recover  Installments  of  Pur- 

chase Money;  Possession  of 
Plaintiff,  Effect  of,  on  Action 
for  Conveyance. 

7.  To  Correct  Deed  and  Quiet  Title; 

Counterclaim  for  Division 
Fence;  of  Claim  and  Delivery- 

8.  To    Compel    Reinstatement    to 

Produce  Exchange. 

9.  Other  Actions. 

V.  Suspension  of  Statute. 

VI.  Prolonging  Statute  by  Laches  or  Fail- 
ing to  Make  Demand. 

VII.  Acknowledgment  or  Extension  Before 
the  Bar  of  the  Debt. 
VIII.  Who  may  Take  Advantage  of. 

IX.  Pleading  and  Waiver  of;  Amendment 
Relating   to;    Complaint,    Whether 
Shows  Action  Barred;  Demurrer. 
X.  Findings  as  to. 

Adverse  possession.  See  Adverse  Posses- 
sion. 

Bar  of  grantor  bars  minor  heirs.  See  San 
Francisco,  21. 

Remedy,  where  pledgee  negligently  allows 
collaterals  to  become  barred.  See  Pledges, 
24. 

Effect  of,  where  payments  made  on  ac- 
count without  application.  See  Payment, 
10,  11. 

Time  to  take  appeal,  when  commences  to 
ran.    See  Appeals,  IV,  2. 


I.  Construction  of  Statute;   Computation  of 
Time;  First  and  Last  Day. 

Statute,  construction  of.    See  post,  5. 

Liability,  when  created  where  renewal  or 
overdraft  note  given.  See  Corporations,  37, 
38. 

Liability,  when  created.  See  Corpora- 
tions, 36. 

1.  Statutes  of  limitation  are  to  be  con- 
strued strictly,  and  the  court  must  find  the 
intention  of  the  legislation  in  the  statute  it- 
self. (Nelson  v.  Merced  County,  122  Cal. 
644.) 

2.  In  computing  the  statute  of  limitations 
for  the  commencement  of  an  action  to  re- 
cover the  amount  of  a  deposit  in  a  bank  or 
the  proportionate  share  thereof  against  the 


stockholders  respectively  the  first  day  upon 
which  the  liability  was  created  is  to  be  ex- 
cluded.   (Dingley  v.  McDonald,  124  Cal.  00.) 

II.  Amendment  of  Statute,  Effect  of. 

Statute  changing  time,  construction  of. 
See  Appeals,  IV,  1. 

3.  There  is  no  vested  right  in  the  running 
of  the  statute  of  limitations  until  it  has 
completely  run  and  barred  the  action;  and 
when  a  change  in  the  limitation  is  made  dur- 
ing the  time  of  the  running  of  the  statute, 
the  time  run  is  not  a  credit  to  the  defendant 
under  the  new  law;  and  the  whole  period 
contemplated  by  the  new  law  must  lapse  to 
bar  the  action,  unless  the  new  law  itself 
expresses  a  contrary  Intent  (Swamp  Land 
Dist.  No.  307  »v.  Glide,  112  Cal.  85.) 

4.  If  the  statute  of  limitations  has  barred 
the  right  to  commence  an  action  to  set  aside 
a  conveyance,  the  title  of  the  property  is  re- 
garded as  vested  in  the  possessor,  irrespec- 
tive of  the  original  right,  and  no  subse- 
quent amendment  or  repeal  of  the  limitation 
can  constitutionally  have  a  retroactive  effect 
so  as  to  disturb  the  title.  (Peiser  v.  Grif- 
fin, 125  Cal.  0.) 


III.  Effect  of  Statute  on  State,  Municipality, 
or  Public  Property. 

5.  The  rule  is  settled  that  statutes  of  limi- 
tations do  not  apply  to  or  bind  the  state, 
unless  they  are  made  to  do  so  by  express- 
words  or  necessary  implication;  and  the  fact 
that  the  general  words  of  the  statute  may 
be  apparently  broad  enough  to  Include,  will 
not  be  sufficient  to  affect  its  rights,  unless 
that  construction  is  clear  and  indisputable 
upon  the  text  of  the  statute.  (Russ  &  Sons 
Co.  v.  Crichton,  117  Cal.  695.) 

6.  With  respect  to  streets  and  public 
places  dedicated  to  public  use,  the  city  is  not 
estopped  by  consent  decrees,  and  the  statute 
of  limitations  does  not  apply.  (Oakland  v. 
Oakland  Water  Front  Co.,  118  Cal.  160.) 

7.  No  title  could  be  acquired  by  the  plain- 
tiff by  adverse  possession  under  the  statute 
of  limitations,  or  by  prescription  to  a  lot 
dedicated  to  public  use.  (Home  for  the  Care 
of  the  Inebriate  v.  San  Francisco,  110  Cal. 
534.) 

Actions  against  county  or  board  of  educa- 
tion.   See  post,  IV,  1. 

IV.  Particular  Actions,  how  Affected. 

1.  Actions  against  County  or  Board  of  Edu- 
cation. 

8.  A  claim  of  a  supervisor  against  a 
county  of  the  thirty-ninth  class  for  his  regu- 
lar per  diem  for  services  rendered  while  act- 
ing as  road  commissioner,  covering  a  period 
of  three  years,  is  not  barred  by  section  41 
of  the  County  Government  Act,  as  to  that 
portion  of  the  claim  preceding  one  year  from 
the  date  of  its  presentation,  if  presented 
within  one  year  after  the  last  item  of  the 
account  or  claim  accrued.  (Nelson  v.  Mer- 
ced County,  122  Cal.  644.) 
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0.  An  action  to  recover  the  reasonable 
value  of  architectural  plans  and  specifica- 
tions for  an  addition  to  a  school  building, 
which  had  been  merely  adopted  by  a  resolu- 
tion of  the  board  of  education,  without 
further  action  on  its  part,  is  upon  a  contract 
not  founded  upon  an  instrument  of  writing, 
and  is  subject  to  the  limitation  of  two  years 
provided  in  section  339  of  the  Code  of  Civil 
Procedure.  (Todd  v.  Board  of  Education  of 
City  of  Los  Angeles,  122  Cal.  106.) 

10.  The  resolution  of  the  board  of  educa- 
tion, not  having  expressed  any  contract  or 
obligation  to  pay  the  plaintiff  any  sum  of 
money  for  the  plans  adopted,  cannot,  of  it- 
self, as  a  written  instrument,  be  the  founda- 
tion of  an  action  to  compel  payment.  (Todd 
v.  Board  of  Education  of  City  of  Los  An- 
geles, 122  Cal.  106.) 

Claims  against  school  district,  when 
barred.    See  Schools,  III. 

2.  Action  for   Taxes   or   on  Tax  Collector's 

Bond. 

11.  An  action  to  recover  municipal  taxes, 
and  to  enforce  the  lien  thereof,  is  subject  to 
the  limitation  of  subdivision  1  of  section  338 
of  the  Code  of  Civil  Procedure,  respecting  an 
action  upon  a  liability  created  by  statute, 
and  is  barred  in  three  years  after  the  right 
of  action  accrued.  (San  Diego  v.  Higgins, 
115  Cal.  170.) 

12.  Where  a  tax  has  the  force  of  a  judg- 
ment, an  action  commenced  thereon  more 
than  five  years  after  the  right  accrued,  is 
oarred  by  limitation,  though  the  judgment  is 
not  thereby  satisfied.  (San  Diego  v.  Hig- 
gins, 115  Cal.  170.) 

13.  A  complaint  in  an  action  on  the  bond 
of  a  tax  collector,  which  charges  a  delin- 
quency occurring  on  the  first  Monday  of  De- 
cember, 1891,  more  than  four  years  before 
the  commencement  of  the  action,  in  the  fail- 
ing and  neglecting  to  pay  to  the  county 
auditor  a  specified  amount  of  state  and 
county  taxes  previously  collected  by  him, 
and  alleges  that  they  were  not  then  paid, 
and  have  never  since  been  paid,  states  only 
a  cause  of  action  accruing  at  the  date  al- 
leged, and  not  accruing  at  the  expiration  of 
the  tetm  of  office,  and  which  is  barred  by 
flection  337  of  the  Code  of  Civil  Procedure, 
although  the  term  of  office  expired  within 
less  than  four  years  before  such  commence- 
ment.   (People  v.  Weineke.  122  Cal.  535.) 

14.  In  view  of  the  provision  of  the  stat- 
ute requiring  that  a  final  settlement  of  all 
taxes  charged  against  the  tax  collector  on 
the  assessment-book,  shall  be  made  by  him 
with  the  auditor  on  the  third  Monday  in 
January,  considered  in  connection  with'  the 
complaint,  the  statute  of  limitations  on  the 
cause  of  action  alleged  began  to  run  at  least 
by  that  date,  and  an  action  for  the  taxes 
previously  collected  would  be  barred  In  four 
years  thereafter.  (People  v.  Weineke,  122 
Cal.  535.) 

3.  Actions  for  Injuries  to  Land. 

15.  An  action  for  an  injury  to  the  land 
of  the  plaintiff,  as  the  result  of  the  erection 


of  a  bulkhead  on  the  land  of  the  defendant 
which  prevented  storm  water  from  flowing 
naturally  across  the  lands  of  plaintiff,  and 
caused  it  to  overflow  and  to  make  gullies 
in  plaintiff's  land,  is  not  in  the  nature  of  an 
action  for  trespass  upon  real  property  of 
the  plaintiff  within  the  limitation  of  three 
years  provided  for  in  section  338  of  the 
Code  of  Civil  Procedure,  but  is  in  the  nature 
of  an  action  upon  the  case,  at  common  law, 
to  recover  damages  for  a  consequential  in- 
jury, and  is  subject  to  the  limitation  of  two 
years  provided  for  In  subdivision  1  of  sec- 
tion 339  of  the  Code  of  Civil  Procedure. 
(Hicks  v.  Drew,  117  Cal.  305.) 

16.  An  action  for  damages  for  injury  to 
the  plaintiff's  land  caused  by  the  deflection 
of  a  river  into  a  new  channel,  as  the  result 
of  the  construction  of  a  levee  by  the  defend- 
ant, is  not  for  a  "trespass  upon  real  prop- 
erty," within  the  meaning  of  subdivision  2 
of  section  338  of  the  Code  of  Civil  Proce- 
dure, limiting  three  years  for  the  commence- 
ment of  such  an  action;  but  it  is  in  the 
nature  of  an  action  upon  the  case,  at  com- 
mon law,  for  a  consequential  injury,  and  is 
barred  in  two  years  by  subdivision  1  of  sec- 
tion 339  of  the  same  code.  (Daneri  v.  South- 
ern California  Ry.  Co.,  122  Cal.  507.) 

4.  Actions  on  Mortgages  or  on  Deeds  with 

Defeasances. 

Actions  to  foreclose  mortgages,  statute  of 
limitations  on.    See  Mortgages,  XVIII,  1. 

Right  of  action  to  foreclose,  when  ac- 
crues.   See  Mortgages,  XVIII,  1. 

Mortgage  against  estate  of  decedent,  ef- 
fect of  statute  on.    See  post,  38. 

17.  When  the  debt  secured  by  the  mort- 
gage is  barred,  the  mortgage  is  also  barred. 
(Newhall  v.  Sherman,  Clay  &  Co.,  124  OaL 
509.) 

18.  Where  the  mortgage  sought  to  be  fore- 
closed was  given  to  secure  two  notes  of  the 
same  date,  payable  two  years  after  date, 
with  interest  at  a  specified  rate  payable 
quarterly,  and,  if  not  so  paid,  to  become  a 
part  of  the  principal  and  bear  like  interest 
until  paid,  and  provided  that  if  default  be 
made  in  the  payment  of  the  Interest,  or  any 
part  thereof,  according  to  the  tenor  of  said 
notes,  then  the  whole  sum  of  principal  and 
interest  should  become  immediately  due. 
and  the  mortgagees  might  proceed  with  suit 
of  foreclosure,  and  no  payment  of  interest 
was  made  at  the  end  of  the  first  or  second 
quarter,  but  payments  on  account  of  Inter- 
est were  thereafter  made  from  time  to  time 
on  both  notes,  until  after  their  maturity,  an 
action  of  foreclosure  commenced  more  than 
four  years  after  the  default  in  payment  of 
the  interest  for  the  first  and  second  quarters, 
but  less  than  four  years  after  the  maturity 
of  the  notes,  is  not  barred  by  the  statute 
of  limitations.  (Richards  v.  Daley,  116  Cal. 
336.) 

19.  The  statute  of  limitations  of  four 
years  prescribed  by  section  337  of  the  Code 
of  Civil  Procedure,  in  reference  to  written 
Instruments,  is  applicable  to  the  foreclosure 
of  a  mortgage  by  deed  and  defeasance  secur- 
ing the  repayment  of  money  loaned,  in  the 
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absence  of  a  note,  and  for  the  purposes  of 
the  foreclosure  is  also  applicable  to  the 
debt  secured  by  the  same  written  instru- 
ments. (Newhall  v.  Sherman,  Clay  &  Co., 
124  Oal.  509.) 

20.  No  time  being  fixed  in  the  written 
defeasance  for  the  repayment  of  the  money 
loaned,  it  must  be  presumed  to  be  payable 
on  demand,  and  to  be  due  immediately, 
and  not  at  any  future  time,  certain  or  un- 
certain, for  the  purposes  of  the  statute  of 
limitations.  (Newhall  v.  Sherman,  Clay  & 
Co.,   124  Cal.  509.) 

5.  Breach  of  Promise;  on  Accounts  or  for 
Services,  to  Enforce  Trusts;  against 
Stockholders. 

21.  An  action  for  a  breach  of  promise  of 
marriage  is  not  barred  by  the  statute  of  limi- 
tations upon  the  ground  that  promises  of 
marriage  had  been  made  more  than  two 
years  before  the  commencement  of  the  ac- 
tion. If  a  new  and  independent  promise  of 
marriage  was  made  within  that  period, 
which  the  defendant  refused  to  perform. 
(Pyle  v.  Piercy,  122  Cal.  385.) 

22.  Where  the  date  of  an  account  ren- 
dered between  commission  merchants  and  a 
consignor  of  merchandise  to  them,  and  of 
the  last  item  on  either  side  in  the  open  ac- 
count between  them,  was  less  than  two 
years  before  the  commencement  of  the  ac- 
tion, no  part  of  the  account  is  barred  by  the 
staute  of  limitations,  whether  the  account  be 
deemed  stated  or  open.  (Mayberry  v.  Oook, 
121  Cal.  588.) 

23.  An  action  by  the  administratrix  of  the 
estate  of  one  deceased  person  against  the 
executors  of  the  will  of  another,  to  enforce 
an  accounting  of  rents  and  profits  alleged  to 
have  been  collected  by  the  latter  decedent 
from  a  leasehold  interest  in  his  lands  turned 
over  to  him  by  the  former,  the  lease  of 
which  has  expired  nearly  eight  years  prior 
to  the  death  of  the  latter,  and  more  than 
nine  years  prior  to  the  commencement  of  the 
action,  is  barred  by  laches.  (Coyle  v.  Lamb. 
123  Cal.  264.) 

24.  General  deposits  made  by  the  corpora- 
tion in  a  bank  to  which  it  is  indebted  for 
overdrafts  of  sums  not  greater  than  the 
balance  of  indebtedness,  are  presumed  to  be 
made  as  payments  thereupon,  and  do  not 
make  the  account  mutual,  open,  and  current. 
within  the  statute  of  limitations.  The  fact 
that  the  account  started  with  a  credit  can- 
not alter  the  nature  of  the  indebtedness  for 
overdrafts,  nor  render  the  account  of  such 
indebtedness  and  of  payments  thereupon  a 
mutual,  open,  and  current  account.  (Santa 
Rosa  Nat.  Bank  v.  Barnett,  125  Cal.  407.) 

Mutual  accounts,  evidence  of  transactions 
prior  to  period  of  limitation  admissible  in 
settlement.    See  Accounts,  2. 

25.  In  an  action  to  recover  for  the  services 
of  a  physician,  where  the  court  finds  that 
the  services  were  rendered  without  express 
agreement  for  any  stipulated  time  or  sum 
of  money;  that  the  charges  made  were  for 
each  visit;  that  the  physician  might  at  any 
time  have  rendered  his  bill  or  have  been 
discharged  from  further  service;  and  con- 


cludes that  all  items  of  service  rendered 
more  than  two  years  prior  to  the  commence- 
ment of  the  action  were  barred  by  the  stat- 
ute of  limitations;  such  findings  support  a 
judgment  for  plaintiff  only  for  the  items  of 
service  not  so  barred;  and  if  the  evidence 
cannot  be  examined  to  determine  whether 
It  supports  such  findings  for  want  of  a 
proper  statement  on  motion  for  a  new  trial, 
the  judgment  and  order  denying  a  new  trial 
must  be  affirmed.  (Ackley  v.  Fishbeck,  124 
Cal.  400.* 

26.  The  statute  of  limitations  does  not  be- 
gin to  run  against  an  express  trust  until  re- 
pudiation thereof  is  brought  to  the  knowl- 
edge of  the  beneficiary;  but  it  begins  to  run 
against  the  enforcement  of  a  constructive 
trust  from  the  date  of  its  inception;  and  it 
appearing  that  the  constructive  trust  estab- 
lished by  the  evidence  was  created  by  the 
purchase  of  the  property  of  the  insolvent 
debtor  by  the  attorney  for  the  assignee  some 
seven  years  prior  to  the  commencement  of 
the  action,  its  enforcement  by  the  creditors 
is  barred  by  the  statute  of  limitations. 
(Broder  v.  Conklin,  121  Oal.  282.) 

Conceded  breaches  of  trust,  effect  on  ac- 
tion for  accounting.    See  post,  46.  ' 

Trusts,  what  does  not  set  statute  of  limi- 
tations In  motion  In  case  of.  See  Trusts  and 
Trustees,  80. 

Trust,  statute  when  commences  to  run 
against  enforcement  of.  See  Trusts  and 
Trustees,  79. 

Action  to  enforce  trust  is  not  barred, 
when.    See  Estates  of  Deceased  Persons,  94. 

27.  The  statute  of  limitations  commences 
to  run  against  the  liability  of  the  stockhold- 
ers of  a  savings  bank  from,  the  time  when 
the  debt  was  created  and  the  liability  in- 
curred, upon  the  acceptance  of  each  de- 
posit; and,  at  the  expiration  of  three  years 
thereafter,  the  right  to  enforce  the  stock- 
holder's liability  Is  at  an  end.  (Wells  v. 
Black,  117  Cal.  157.) 

When  begins  to  run  against  stockholders. 
See  Corporations,  V,  5.  b. 

Computation  of  time  in  action  against 
stockholder  to  recover  amount  of  deposit  in 
a  bank.    See  ante.  2. 

6.  To  Recover  Installments  of  Purchase 
Money;  Possession  of  Plaintiff,  Effect 
of  on  Action  for  Conveyance. 

28.  Where  a  written  contract  for  the  sale 
of  land  contained  no  express  agreement  to 
refund  the  installments  of  purchase  money 
in  the  event  of  the  failure  or  refusal  of  the 
vendor  to  convey  as  agreed,  an  action  by  the 
purchaser  to  recover  back  such  purchase 
money  upon  breach  of  the  contract  on  the 
part  of  the  vendor  is  not  based  upon  the 
written  contract,  but  upon  an  implied  as- 
sumpsit, and  is  governed  by  the  two  years' 
limitations  under  subdivision  1  of  section 
339  of  the  Code  of  Civil  Procedure.  (Thomas 
v.  Pacific  Beach  Co.,  115  Cal.  136.) 

29.  Under  contract  not  expressly  requir- 
ing a  demand  for  a  deed,  the  cause  of  action 
for  recovery  of  the  purchase  money  would 
accrue  at  the  date  of  the  last  payment,  and 
the  statute  of  limitations  would  run  from 
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that  time.    (Thomas  v.   Pacific  Beach  Co., 
115  Cal.  136.) 

30.  The  statute  of  limitations  does  not  be- 
gin to  run  against  an  action  by  a  corpora- 
tion to  compel  a  conveyance  from  the  pro- 
moters while  remaining  in  possession  of  the 
property  agreed  to  be  conveyed  to  it  by 
them  for  a  consideration,  which  has  been 
fully  performed  on  its  part  (Scadden  Flat 
G.  M.  Co.  v.  Scadden,  121  Cal.  33.) 

31.  Where  the  action  to  enforce  the  agree- 
ment to  convey  more  land  than  was  de- 
scribed in  the  deed  was  delayed  more  than 
seven  years,  and  until  after  the  distribution 
of  the  estate  of  the  deceased  vendor,  and 
was  brought  against  his  distributees,  so  as 
to  avoid  the  incompetency  of  the  plaintiff  to 
testify  against  his  estate,  the  statute  of  limi- 
tations ought  to  apply  to  the  action;  and  the 
fact  that  the  plaintiff  had  possession  of  an 
inclosed  tract  covered  by  the  deed,  and  had 
cut  wood  on  the  remainder  of  the  tract  in- 
cluded in  the  alleged  agreement,  which  it  ap- 
pears was  unimproved  grazing  land,  upon 
which  the  cattle  of  the  vendor  and  his  dis- 
tributees had  grazed,  cannot  render  the 
statute  of  limitations  inapplicable.  (Nichol- 
son v.  Tarpey,  124  Cal.  442.) 

32.  An  action  to  enforce  the  specific  per- 
formance of  a  written  agreement  to  convey 
land  is  not  based  upon  the  right  of  posses- 
sion; and  the  possession  of  the  plaintiff,  even 
if  it  were  a  fact,  cannot  defeat  the  bar  of 
the  statute,  where  the  case  is  such  that, 
under  all  the  circumstances,  It  is  justifiable 
to  invoke  and  apply  the  statute  of  limita- 
tions.   (Nicholson  v.  Tarpey,  124  Cal.  442.) 


7.  To  Correct  Deed  and  Quiet  Title;  Counter- 
claim for  Division  Fence;  of  Claim  and 
Delivery. 

Action  to  enforce  agreement  to  convey 
more  land  than  was  described.    See  ante,  31. 

Vendor's  lien,  action  to  enforce,  when 
barred.    See  Vendor  and  Vendee,  37,  49. 

Action  to  recover  property  sold  at  void 
sale.  See  Estates  of  Deceased  Persons,  96 
et  seq. 

Action  to  reform  for  mistake  after  three 
years,  discovery.    See  Mortgages,  15. 

Fraudulent  concealment  of  quantity  con- 
veyed, action  for  relief.    See  post,  47. 

33.  Where  part  of  the  lands  included  in 
partition  deeds  which  were  intended  to  make 
an  equal  division  of  the  lands  owned  by  the 
parties,  but  which,  by  mutual  mistake,  in- 
cluded lands  outside  of  the  boundaries  of  a 
Mexican  grant,  of  which  the  lands  owned  by 
them  formed  a  part,  and,  upon  discovery  of 
the  mistake,  the  owners  employed  a  sur- 
veyor to  make  an  equal  division  between 
them  of  the  lands  lying  within  the  grant, 
and  a  fence  was  built  between  them  upon 
part  of  the  division  line  thus  established,  the 
remainder  of  the  division  line  being  marked 
by  a  furrow,  but  no  correction  was  made  In 
the  partition  deeds,  an  action  subsequently 
brought  to  compel  a  conveyance  to  the  cor- 
rected division  line,  and  to  quiet  title  to  the 
land  up  to  that  line,  is,  in  effect,  an  action 
to  recover  real  property,  and  is  subject  to 


the  limitation  of  five  years  prescribed  by 
section  318  of  the  Code  of  Civil  Procedure, 
and  is  not  governed  by  the  limitation  of 
three  years  from  the  discovery  of  the  mis- 
take, prescribed  by  subdivision  4  of  section 
338  of  that  code,  the  mistake  being  merely 
incidental  to  the  action,  for  the  recovery  of 
the  property.  (Goodnow  v.  Parker,  112  Oal. 
437.) 

34.  In  an  action  for  rent,  a  counterclaim 
for  a  division  fence  constructed  by  the  de- 
fendant upon  contiguous  land  and  used  by 
the  plaintiff  is  upon  a  liability  created  by 
statute,  and  is  not  barred  short  of  three 
years  from  the  date  of  the  inclosure  of 
plaintiff's  land  whereby  the  division  fence 
was  utilized;  and  it  is  immaterial  that  it 
may  be  deemed  a  cause  of  action  upon  con- 
tract within  the  law  of  setoff  and  counter- 
claim.   (Bliss  v.  Sneath,  119  Cal.  526.) 

36.  An  action  of  claim  and  delivery 
brought  within  three  years  after  a  claim  of 
title  to  the  pledged  property  was  made  by 
the  pledgee,  and  after  a  tender  and  demand 
for  its  return,  is  not  barred  by  the  statute 
of  limitations.  (Latta  v.  Tutton,  122  Cal. 
2T9.) 

8.  To    Compel     Reinstatement   to    Produce 

Exchange. 

-36.  Persons  suspended  from  membership 
in  a  produce  exchange,  who  for  more  than 
seven  years  after  the  passage  of  a  resolu- 
tion suspending  them  from  membership,  ac- 
quiesced in  the  suspension,  and  took  no  steps 
to  set  it  aside,  and  made  no  demand  for  re- 
instatement until  six  years  thereafter,  there 
being  no  circumstances  to  excuse  the  delay, 
are  guilty  of  such  laches  as  will  bar  an  ac- 
tion to  compel  reinstatement  (Meherln  v. 
San  Francisco  Produce  Exchange,  117  Cal. 
216.) 

9.  Other  Actions. 

Appropriator  of  water  on  state  or  public 
lands,  statute,  when  begins  to  run  in  favor 
of.    See  Watercourses,  54, 

Appropriator  of  water,  statute,  when  be- 
gins to  run  against    See  Watercourses,  47. 

Appropriator  of  water  on  land  granted  to 
railroad,  statute,  when  begins  to  run  in 
favor  of.    See  Watercourses,  62. 

Divorce  suit,  time  to  bring.  See  Marriage 
and  Divorce,  II,  3,  a. 

Limitation  of  past  cause  of  action.  See 
Husband  and  Wife,  66. 

Bailee,  statute  of  limitations,  when  only 
runs  in  favor  of.    See  Gifts,  6. 

Garnishment,  liability  created  by,  effect  of 
statute  on.    See  Attachments,  42. 

Liens,  when  extinguished.    See  Liens,  2. 

Lien  expires  by  limitation  unless  suit 
brought  within  what  time.    See  Liens,  1. 

Mandamus,  proceeding  for,  when  barred. 
See  Mandamus,  III,  1. 

Rejected  claims,  action  on,  statute  of  limi- 
tations on.  See  Estates  of  Deceased  Per- 
sons. 62,  68. 

Sections  relating  to  time  of  presentation  of 
claims.  See  Estates  of  Deceased  Persons, 
40. 
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Street  assessment,  complaint  on  does  not 
show  action  is  barred,  when.    See  Streets. 

96. 

Vendee,  action  by,  when  barred.  See  Ven- 
dor and  Vendee,  14. 

Action  for  damages  for  fraud.  See  post, 
40  et  seq. 

V.  Suspension  of  Statute. 

Death  of  defendant  and  failure  to  appoint 
administrator  does  not  stop  time.  See  Dis- 
missal, 6,  7. 

Possession  of  plaintiff,  effect  of  on  action 
for  conveyance.    See  ante,  IV,  6. 

37.  When  once  a  statute  of  limitations  be- 
gins to  run,  its  running  is  not  suspended  by 
any  subsequent  disability.  (Davis  v.  Hart, 
123  Gal   384 ) 

38.  The  general  rule  Is  that  the  statute  of 
limitations  does  not  begin  to  run  when  no 
administration  exists  on  the  decedent's  es- 
tate at  the  time  the  cause  of  action  accrued; 
and  where  a  note  and  mortgage  were  not 
mature  at  the  date  of  the  death  of  the  mort- 
gagor, they  are  not  barred  by  the  statute  of 
limitations,  although  letters  of  administra- 
tion were  not  Issued  until  more  than  four 
years  after  the  maturity  of  the  note  and 
mortgage;  and  a  claim  for  the  note  and  mort- 
gage presented  to  the  administrator  promptly 
upon  the  publication  of  notice  to  creditors 
is  properly  allowed.  (Estate  of  Bullard,  116 
Gal.  355.) 

Action  against  executors  to  enforce  ac- 
counting of  rents,  when  barred.  See  ante, 
23. 

39.  In  an  action  by  an  attorney  at  law  to 
recover  against  his  client  upon  a  special  con- 
tract for  services,  a  counterclaim  for  dam- 
ages for  bad  advice  given  under  the  con- 
tract alleged,  and  arising  out  of  the  trans- 
actions set  forth  in  the  complaint,  is  not 
barred  by  the  statute  of  limitations,  if  not 
so  barred  at  the  commencement  of  the  ac- 
tion, notwithstanding  the  lapse  of  the  period 
fixed  by  the  statute  before  the  filing  of  the 
answer  setting  forth  such  counterclaim. 
The  filing  of  the  complaint  in  an  action 
upon  contract  suspends  the  statute  of  limi- 
tations as  to  a  counterclaim,  whether  it  be 
one  arising  upon  a  separate  contract,  or  one 
arising  out  of  the  transactions  set  forth  in 
the  complaint,  or  connected  with  the  subject 
of  the  action.  (Perkins  v.  West  Coast  Lum- 
ber Co.,  120  Cal.  27.) 

40.  An  action  for  damages  for  fraudulent 
representations  made  with  respect  to  lands 
purchased  by  the  plaintiff  from  the  defend- 
ant is  barred  within  three  years  after  the 
plaintiff  discovered  or  had  the  means  of 
knowledge  of  the  alleged  fraud,  and  was  put 
upon  Inquiry  concerning  the  same.  (Archer 
v.  Freeman,  124  Cal.  628.) 

41.  The  right  of  a  plaintiff  to  Invoke  a 
court  of  equity  for  relief  against  fraud,  after 
the  expiration  of  three  years  from  the  time 
when  the  fraud  was  committed,  is  an  excep- 
tion to  the  statute,  which  must  be  affirma- 
tively pleaded,  and  the  plaintiff  must  bring 
himself  within  the  terms  of  the  exception, 
and  state  the  facts  showing  that  he  Is  within 


those  terms.    (Lady  Washington  Con.  Co.  v. 
Wood,  113  Cal.  482.) 

42.  "Discovery"  and  "knowledge"  are  not 
convertible  terms;  and,  whether  there  has 
been  a  discovery  of  the  facts  constituting 
the  fraud  within  the  meaning  of  the  statute 
of  limitations,  is  a  question  of  law  to  be 
determined  from  the  facts  pleaded;  and  it  is 
not  sufficient  to  aver  the  mere  conclusion  of 
discovery  of  the  facts  within  three  years, 
nor  to  aver  mere  ignorance  of  the  facts  at 
the  time  of  their  occurrence,  and  no  informa- 
tion thereof  until  within  three  years;  but 
the  plaintiff  must  show  that  the  acts  of 
fraud  were  committed  under  such  circum- 
stances that  they  were  not  presumptively 
within  his  knowledge,  and  must  show  the 
times  and  the  circumstances  under  which 
they  were  brought  to  his  knowledge,  so  that 
the  court  may  determine  whether  or  not  the 
discovery  was  within  the  time  alleged. 
(Lady  Washington  Con.  Co.  v.  Wood,  113 
Cal.  482.) 

43.  If  no  duty  rested  upon  the  plaintiff  to 
make  Inquiry,  under  the  circumstances,  and 
a  prudent  man  would  not  thereunder  be 
put  upon  inquiry,  the  mere  fact  that  means 
of  knowledge  were  open  to  the  plaintiff  more 
than  three  years  before  the  commencement 
of  the  action,  and  that  he  had  not  availed 
himself  of  them,  does  not  debar  him  from 
relief,  if  discovery  was  thereafter  made 
within  the  period  of  limitation.  (Tarke  v. 
Bingham,  123  Cal.  163.) 

44.  Where,  from  the  nature  of  the  trans- 
actions sought  to  be  impeached  for  fraud, 
they  were  open  and  public,  and  were  mat- 
ters of  public  record,  and  were  also  entered 
upon  the  books  of  the  corporation  plaintiff, 
neither  the  corporation  nor  its  stockholders, 
after  the  lapse  of  three  years  from  the  time 
when  they  should  have  ascertained  the  facts, 
can  question  their  validity,  notwithstanding 
the  fact  that  the  directors  of  the  corporation, 
at  the  time  of  the  transactions,  are  alleged 
to  have  been  participants  in  the  fraud. 
(Lady  Washington  Con.  Co.  v.  Wood,  113 
Cal.  482.) 

45.  A  complaint  by  a  corporation,  alleging 
that  its  former  board  of  directors  entered 
into  a  fraudulent  conspiracy  with  an  execu- 
tor and  another  corporation,  in  pursuance  of 
which  the  estate  represented  by  the  executor 
was  formally  released,  under  a  resolution  of 
such  board,  and  the  other  corporation  agreed 
to  and  did  assume  the  debt  of  the  estate,  and 
give  its  note  therefor,  which  was  never 
paid,  and  that  the  estate  was  solvent,  and 
seeking,  more  than  three  years  after  the 
date  of  the  release,  to  set  it  aside,  and  also 
to  set  aside  a  decree  of  distribution  of  the 
estate,  and  to  continue  its  administration  for 
the  purpose  of  paying  the  claim,  and  alleg- 
ing generally  that  the  fraud  complained  of 
was  not  discovered  until  within  six  months 
preceding  the  filing  of  the  complaint,  but  not 
alleging  any  concealment  of  the  fraud,  nor 
stating  facts  connected  with  the  discovery, 
nor  facts  showing  that  it  could  not  have 
been  before  discovered  with  reasonable  dili- 
gence, shows  on  Its  face  that  the  action  is 
barred  by  the  statute  of  limitations,  and  is 
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demurrable  on  that  ground.    (Lady  Wash- 
ington Con.  Co.  v.  Wood,  113  Gal.  482.) 

46.  Where  it  appears  that  the  acts  of  the 
manager  of  a  corporation  which  resulted  in 
loss  to  the  corporation  were  concealed 
breaches  of  his  trust,  the  statute  of  limita- 
tions would  not  begin  to  run  in  his  favor, 
so  as  to  enable  him  to  escape  the  results  of 
an  accounting,  until  after  discovery  and 
knowledge  by  the  principal  of  his  derelic- 
tions. (San  Pedro  Lumber  Co.  v.  Reynolds, 
121  Cal.  74.) 

47.  Where  the  complaint  for  specific  per- 
formance alleges  that,  by  the  fraud  of  the 
vendor,  a  deed  of  an  insufficient  quantity  of 
land  to  comply  with  the  contract  of  sale 
was,  by  premeditated  deception,  imposed 
upon  the  plaintiff  and  was  accepted  by  him 
as  a  fulfillment  of  the  contract,  and  that  the 
fraud  was  not  discovered  until  Just  before 
the  action  was  commenced,  if  it  appears  as 
a  fact  that  the  plaintiff  knew,  more  than 
seven  years  before  the  commencement  of 
the  action,  that  the  conveyance  was  of  an 
insufficient  quantity,  and  what  were  the 
acreage,  location,  and  boundaries  of  the  tract 
therein  described,  the  plea  of  the  statute  of 
limitations  of  four  years  is  not  avoided  by 
the  alleged  fraud.  (Nicholson  v.  Tarpey,  124 
Cal.  442.) 

48.  Where  the  fraud  complained  of  con- 
sisted of  misrepresentations  as  to  the  im- 
mediate building  of  a  college  and  as  to  a 
donation  of  one  hundred  thousand  dollars 
made  by  the  defendant  for  that  purpose,  and 
the  plaintiff,  as  a  man  of  reasonable  caution 
and  observation,  ought  to  have  known  that 
the  representations  were  false,  and  that  the 
least  inquiry  would  have  shown  their  falsity, 
the  failure  to  make  such  inquiry  is  laches, 
and  the  statute  of  limitations  begins  to  run 
when  the  fraud  ought  reasonably  to  have 
been  discovered  by  proper  inquiry.  (Archer 
v.  Freeman,  124  Cal.  628.) 

VI.  Prolonging  Statute  by  Laches  or  Fail- 
ing to  Make  Demand. 

Unreasonable  lapse  of  time  before  suit. 
See  Marriage  and  Divorce,  27. 

Party  cannot  defeat  statute  by  neglect  in 
making  demand.    See  Maudamus,  10. 

49.  Where  a  demand  is  required  before  ac- 
tion, the  party  whose  duty  it  is  to  make  it 
must  make  it  within  a  reasonable  time,  and 
he  cannot  indefinitely  extend  the  statute  of 
limitations  by  failing  to  make  a  demand; 
and  if  it  is  not  made  within  the  time  limited 
for  bringing  the  action,  the  action  is  barred. 
(Meherin  v.  San  Francisco  Produce  Ex- 
change. 117  Cal.  215.) 

50.  A  party  cannot  by  his  own  negligence 
or  for  his  own  convenience,  stop  the  run- 
ning of  the  statute,  and  when  he' has  it  in 
his  power  at  all  times  to  do  an  act  which 
fixes  his  right  of  action  the  statute  will  be- 
gin to  run  after  the  lapse  of  a  reasonable 
time  in  which  to  do  such  act;  but  this  rule 
ceases  to  apply  when  the  right  of  action  is 
not  under  his  control,  but  depends  upon  an 
official  act  to  be  performed  by  a  public  of- 
ficer in  the  line  of  his  duty,  and,  in  such 
case,  there  is  no  presumption  that  any  de- 


lay  in   its   performance  was  unreasonable. 
(Williams  v.  Bergin,  116  Cal.  56.) 

VII.  Acknowledgment  or  Extension  Before 
the  Bar  of  the  Debt 

Payment  on  account  without  application. 
See  Payment,  10,  11. 

New  promise  made  before  action  barred. 
See  ante,  21. 

New  notes,  lapse  of  time  on  original  notes. 
See  Mortgages,  24. 

51.  A  letter  written  by  a  debtor  to  his 
creditor,  after  the  maturity  of  the  debt  and 
before  it  is  barred  by  the  statute  of  limita- 
tions, in  which  he  refers  to  the  indebtedness, 
expresses  a  desire  to  pay  it.  and  requests 
the  creditor  to  give  him  employment  so  that 
he  might  make  payment  in  work,  has  the 
effect  under  section  360  of  the  Code  of  Civil 
Procedure,  to  interrupt  the  running  of  the 
statute.    (Southern  Pac.  Co.  v.  Prosser.  122 

Cal.  413.) 

52.  A  written  acknowledgment  of  an  in- 
debtedness made  after  its  maturity,  but  be- 
fore it  is  barred  by  the  statute  of  limitations, 
establishes  a  mere  continuation  of  the  orig- 
inal contract,  and  an  action  brought  thereon 
after  the  expiration  of  the  original  period  of 
limitation  is  based  upon  the  principal  obli- 
gation, and  not  upon  a  new  contract.  Such 
an  acknowledgment  under  section  2911  of 
the  Civil  Code,  operates  to  extend  the  time 
of  a  mortgage  by  which  the  principal  obli- 
gation was  originally  secured.  (Southern 
Pac.  Co.  v.  Prosser,  122  Cal.  413.) 

VIII.  Who  may  Take  Advantage  of. 

53.  Where  the  pleadings  admit  that  the 
defendant  railroad  company  was  a  corpora- 
tion organized  under  the  laws  of  another 
state,  and  engaged  in  the  business  of  oper- 
ating a  railroad  as  a  common  carrier  In  this 
state,  in  order  to  avail  Itself  of  a  plea  of  the 
statute  of  limitations,  it  must  prove  a  com- 
pliance with  the  act  of  1872  in  relation  to 
foreign  corporations  requiring  the  designa- 
tion of  a  suitable  person  upon  whom  process 
might  be  served  to  be  filed  in  the  office  of 
the  secretary  of  state,  and,  in  the  absence 
of  such  proof,  the  court  may  properly  find 
against  the  defense  of  the  statute  of  limita- 
tions. (Pierce  v.  Southern  Pac.  Co.,  120 
Cal.  156.) 

54.  Claimants  of  the  property  brought  in 
as  new  parties  to  the  action  of  foreclosure, 
by  supplemental  complaint  filed  more  than 
four  years  after  the  cause  of  action  accrued 
against  them,  may  properly  plead  the  stat- 
ute of  limitations  as  to  them.  (Spaulding  v. 
Howard,  121  Cal.  104.) 

IX.  Pleading  and  Waiver  of;  Amendment 
Relating  to;  Complaint.  Whether 
Snows  Action  Barred;  Demurrer. 

W:  liver  of  statute  and  promise  to  pay  by 
executor.  See  Executors  and  Administra- 
tors. VI,  5. 

Plaintiff  not  entitled  to  judgment  on  plead- 
ings where  defendant  pleads  statute.  See 
Judgments,  U5. 
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Failure  to  plead  statute,  effect  of.  See 
Mortgages,  106. 

Demurrer  on  ground  that  cause  of  action 
is  barred  when  properly  overruled.  See 
Pleading  and  Practice.  24. 

Demurrer  on  ground  of  statute  of  limita- 
tions, when  should  be  sustained.  See  Ven- 
dor and  Vendee,  37. 

Sustaining  demurrer  bringing  in  new 
parties  on  ground  of  bar  of  statute,  effect  of. 
See  Pleading  and  Practice,  49. 

55.  The  defense  of  the  statute  of  limita- 
tions cannot  be  raised  by  demurrer,  unless 
it  clearly  and  affirmatively  appears  upon 
the  face  of  the  complaint  that  the  cause  of 
action  Is  barred,  and  if  it  does  not  so  appear 
the  defense  must  be  raised  by  the  answer. 
(Pleasant  v.  Samuels.  114  Cal.  34.) 

56.  The  statute  of  limitations  may  be  prop- 
erly pleaded  by  reference  to  the  numbered 
sections,  and  subdivisions  thereof,  of  the 
Code  of  Civil  Procedure,  relied  upon  in  bar 
of  the  cause  of  action.  (Nicholson  v.  Tar- 
pey,  124  Cal.  442.) 

57.  In  pleading  the  statute  of  limitations 
by  demurrer,  it  is  sufficient  in  form  to  specify 
the  statute  as  one  of  the  grounds  of  the 
demurrer:  but  a  demurrer  on  this  ground 
can  only  be  sustained  when  it  affirmatively 
appears  from  the  complaint  that  the  plain- 
tiff's cause  of  action  is  barred;  and  the  de- 
fendant cannot,  in  support  of  the  demurrer, 
invoke  other  facts  which  might  be  intro- 
duced in  his  defense,  which  are  only  proper 
in  an  answer.  (Williams  v.  Bergin,  116  Cal. 
56.) 

58.  The  statute  of  limitations  is  an  affirm- 
ative defense,  and  must  be  specially  pleaded 
by  demurrer,  if  the  bar  of  the  statute  ap- 
pears upon  the  face  of  the  complaint,  or  if 
otherwise,  by  answer.  (McFarland  v.  Hol- 
comb,  123  Cal.  94.) 

59.  The  statute  of  limitations  Is  a  personal 
privilege  which  is  waived,  unless  specially 
pleaded;  and.  where  a  counterclaim  appears 
upon  the  face  of  the  answer  to  be  barred  by 
the  statute  of  limitations,  it  must  be  specially 
pleaded  to  by  demurrer  on  that  ground,  else 
it  is  waived;  and  if  it  does  not  so  appear,  in 
order  that  it  may  be  availed  of  upon  appeal 
as  a  defense  to  the  counterclaim,  and  that 
reversible  error  may  be  shown  in  sustain- 
ing the  counterclaim,  it  is  incumbent  upon 
the  plaintiff  to  show  in  the  record  upon  ap- 
peal that  the  statute  of  limitations  was 
urged  in  the  court  below  and  relied  upon  as 
a  defense  to  the  counterclaim,  else  it  will 
be  assumed  upon  appeal  that  no  such  de- 
fense was  made  or  claimed.  (Bliss  v.  Sneath, 
119  Cal.  526.) 

80.  A  count  of  a  complaint  alleging  the 
payment  by  the  plaintiff  of  accommodation 
notes  executed  by  plaintiff  at  defendant's 
request,  which  does  not  state  the  time  of 
payment  of  the  notes,  does  not  show  on  its 
face  that  the  cause  of  action  is  barred  by 
the  statute  of  limitations,  nor  does  the  fact 
that  the  notes  were  apparently  barred  when 
the  suit  was  commenced  show  that  the 
cause  of  action  is  barred  by  the  statute. 
(Pleasant  v.  Samuels,  114  Cal.  34.) 

61.  It  is  not  an  abuse  of  discretion  to  re- 
fuse to  allow  an  amendment  to  the  answer, 
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so  as  to  plead  the  statute  of  limitations, 
where  the  application  therefor  was  not 
made  until  after  the  case  was  tried  and 
submitted.  (San  Joaquin  Valley  Bank  v. 
Dodge,  125  Cal.  77.) 

Amendment  changing  cause  of  action 
where  new  notion  barred.  See  Husband  and 
Wife,  r>4. 

Complaint  shows  cause  of  action  which  is 
barred  when.  '  See  ante,  13. 

Complaint  averring  ignorance  without  ex- 
plaining patent  facts  is  insufficient.  See  Es- 
tates of  Deceased  Persons,  96. 

Complaint  consistent  with  conclusion  that 
debt  is  not  barred  Is  not  subject  to  demur- 
rer on  that  ground.    See  Mortgages,  106. 

Complaint  not  showing  what  part  of  claim 
barred  is  not  demurrable.  See  Assumpsit, 
13. 

Effect  of  statute,  where  amended  or  sup- 
plemental complaint.    See  Insurance,  40. 

X.  Findings  as  to. 

62.  The  finding  that  the  cause  of  action 
for  the  foreclosure  of  the  mortgage  is  barred 
as  to  certain  defendants  by  the  provisions  of 
specified  sections  of  the  Code  of  Civil  Pro- 
cedure is  properly  a  finding  of  fact,  and 
need  not  be  placed  among  the  conclusions 
of  law.     (Spauldlng  v.  Howard,  121  Cal.  194.) 

63.  Where    the   statute    of   limitations   is 
pleaded,  and  there  is  evidence  in  support  of 
the  plea,  the  omission  to  find  thereupon  is 
error.     (Nicholson  v.  Tarpey,  124  Oal.  442.) 

STATUTES. 

See  Statute  of  Frauds;    Statute  of  Limita- 
tions. 

I.  Introduction.  Passage  and  Approval. 
II.  Title  of. 

III.  Construction  of. 

IV.  Repeal  of. 

V.  Amendment  and  Republication  of. 

Codes.     See  Codes. 

Legislature.    See  Legislature. 

Statute  relating  to  incorporation  of  banks, 
effect  of  code  on.  See  Banks  and  Banking, 
1. 

Statute  relating  to  fees  of  jury  was  not  re- 
pealed by  code.    See  Jury  and  Jurors,  45. 

Constitutionality  of.  See  Constitutional 
Law. 

Statutes  void  in  part  See  Constitutional 
Law,  II,  2. 

General  considerations  affecting  validity. 
See  Constitutional  Law,  II.  1. 

Validity  of  contract  where  statute  pre- 
scribes penalty.    See  Contracts,,  III,  5. 

Validity  of  act  where  penalty  presented. 
See  Elections,  23. 

Statute  providing  that  city  bonds  shall  be 
payable  out  of  state  is  void.  See  Munici- 
pal Corporations,  38. 

Exception  to  statute  pleading  of.  See 
Statute  of  Limitations,  41. 

Evasion  of.    See  Marriage  and  Divorce,  3. 

Ineffectiveness  of  act  is  not  within  prov- 
ince of  jury.    See  Los  Angeles,  2. 
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Pleading  section  of  statute,  sufficiency  of. 
See  Mandamus,  11. 

Use  of  word  "June"  for  "July."  See  Taxa- 
tion, 40. 

Waiver  of  statutory  provision,  what  is. 
See  Insurance,  62. 

Public  aud  Private  acts,  judicial  notice  of. 
See  Judicial  Notice,  11. 

Charter  of  Ijos  Angeles  is"  a  statute.  See 
Municipal  Corporations,  2. 


I.  Introduction,   Passage  and  Approval  of. 

1.  Under  section  2  of  article  IV  of  the  con- 
stitution, if  a  bill  has  been  introduced  in 
either  house  within  the  first  fifty  days  of 
the  session,  whatever  is  proper  in  the  way  of 
amendment  is  as  admissible  after  the  fifty 
days  as  before,  and  this  will  include  what- 
ever is  within  the  purpose  of  the  bill;  and 
where  several  bills  on  the  same  general  sub- 
ject have  been  introduced  within  fifty  days, 
and  referred  to  a  committee  of  the  house, 
it  is  not  an  infraction  of  the  constitutional 
requirement  for  such  committee  subsequent- 
ly to  consolidate  them  into  one  bill  and  re- 
port the  same  as  a  substitute  for  them  all: 
such  substitute  is  not  the  introduction  of  a 
new  biU.    (Hale  v.  McGettigan,  114  Cal.  112 j 

2.  There  can  be  no  presumption  that  the 
legislature  disregarded  any  constitutional  re- 
quirement in  the  passage  of  a  statute,  and. 
if  the  journals  are  silent  upon  the  observ- 
ance of  any  constitutional  requirement  it 
cannot  be  assumed  that  such  requirement 
was  omitted  by  the  legislature.  (Hale  v. 
McGettigan,  114  Cal.  112.) 

3.  A  law  is  not  finally  passed  until  it  is 
approved  by  the  governor,  and  transmitted 
by  him  to  the  secretary  of  state;  and  where 
Inconsistent  acts  are  approved  on  the  same 
date,  it  is  to  be  presumed  that  they  were 
printed  and  published  in  the  chronological 
order  of  their  approval;  but  the  court  will 
take  judicial  notice  of  the  time  of  the  ap- 
proval of  each  act,  and  may  resort  further 
to  the  office  of  the  secretary  of  state  to  learn 
the  exact  time  thereof.  (Davis  v.  Whidden, 
117  Cal.  618.) 

II.  Title  of. 

4.  It  is  not  required  that  the  title  shall 
disclose  all  the  details  of  the  act,  but  it  is 
sufficient  if  it  intelligibly  refers  the  reader 
to  the  subject  to  which  the  act  applies,  or 
which  is  affected  by  it.  (Hellman  v.  Shoul- 
ters.  114  Cal.  136.) 

5.  The  fixing  of  the  term  and  tenure  of  the 
office,  and  the  duration  of  its  existence,  or 
the  abolition  thereof  after  a  fixed  period,  be- 
ing matters  germane  to  the  subject  of  the 
original  act,  they  may  constitutionally  find 
expression  In  the  amendatory  act  without 
specific  mention  of  them  in  the  title  of  the 
amendatory  act.  (Leake  v.  Colgan,  125  Cal. 
413.) 

III.  Construction  of. 

6.  It  is  a  cardinal  rule  that  a  statute  free 
from  ambiguity  and  uncertainty  needs  no 
interpretation,  and  interpretation  is  not  al- 


lowable when  the  legislative  intent,  which 
it  is  the  office  of  interpretation  to  ascertain, 
is  clearly  expressed.  (Davis  v.  Hart,  123 
Cal.  384.) 

7.  A  statute  relied  upon  as  conferring 
rights  to  a  governmental  gratuity  is  to  be 
strictly  construed.  (San  Francisco  v.  Sharp. 
125  Cal.  534.) 

8.  Section  5  of  the  Civil  Code,  providing 
that  where  our  code  provisions  are  substan- 
tially the  same  as  the  common  law,  they  are 
to  be  construed  as  continuations  thereof,  and 
not  as  new  enactments,  does  not  have  the 
effect  impliedly  to  establish  such  provisions 
of  the  common  law  as  are  not  in  conformity 
with  our  institutions  or  applicable  to  the 
habits  and  conditions  of  society  in  this  coun- 
try, and  there  being  no  express  provision  of 
the  code  making  easements  for  light  and 
air  such  as  they  were  regarded  in  England, 
our  courts  are  left  free  to  say  that  no  such 
easement  will  be  held  to  pass  by  implication 
under  our  law.  (Kennedy  v.  Burnap,  120 
Cal.  488.) 

9.  Section  1379  of  the  Code  of  Civil  Pro- 
cedure, relative  to  appointments  of  nominees 
of  persons  entitled  to  administer,  being  a  re- 
enactment  of  section  66  of  the  former  prac- 
tice act  which  was  construed  to  apply  only  in 
cases  where  there  was  a  vacancy  in  the  ad- 
ministration, it  seems  should  be  considered 
as  a  legislative  adoption  of  the  known  con- 
struction of  the  latter  section.  (Estate  of 
Ilealey,  122  Cal.  162.) 

Former  construction  of  clause  re-enacted 
will  be  adopted.    See  Appeals,  7. 

10.  Penalties  are  never  favored  by  courts 
of  law  or  equity;  and  statutes  Imposing 
penalties  or  creating  forfeitures  must  be 
strictly  construed,  and  every  intendment 
and  presumption  is  against  the  person  seek- 
ing to  enforce  a  penalty  or  forfeiture  pro- 
vided for  by  such  statute.  (Savings  and  Loan 
Society  v.  McKoon,  120  Cal.  177.) 

Rule  that  statutes  not  to  be  construed  as 
embracing  sovereign  power,  when  does  not 
apply.    See  State  University. 

Context,  purpose  and  object  of  act  deter- 
mine construction  of  words.  See  Elections, 
5. 

Literal  import  must  be  followed  where 
legislative  intent  clear.    See  Exemptions,  2. 

Courts  cannot  Inquire  into  motives  of  leg- 
islators.   See  Board  of  Examiners.  2. 

Statute  must  be  construed  so  as  to  carry 
out  Its  obvious  purpose.    See  Animals,  3. 

Intent,  how  determined.  See  Swamp  and 
Overflowed  Lands,  9. 

Where  language  is  clear,  court  is  conclud- 
ed thereby.    See  Appeals,  196. 

Act,  though  crude  in  expression,  is  not  to 
be  nullified  by  court.  See  Criminal  Law, 
075. 

Ixmg  acquiescence  and  sanction,  effect 
of.    See  Appeals,  7. 

Hardship  not  considered  in  determining 
validity.    See  Constitutional  Law,  2. 

Court  not  authorized  to  make  exceptions 
to  relieve  from  hardships.  See  Estates  of 
Deceased  Persons,  40. 

Unreasonableness  of  is  question  for  legis- 
lature.   See  Appeals,  54. 
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General  and  special  provisions  In  code, 
which  prevail.    See  Guaranty,  2. 

Special  provision  of  code  prevails  over 
general.    See  Attachments,  3. 

Codes  are  in  pari  materia  and  are  to  be 
construed  as  one.    See  Codes. 

Sections  of  codes  to  be  read  together.  See 
Common  Carriers.  5. 

Sections  of  different  codes  construed  as 
parts  of  one  statute.    See  Appeals,  139. 

Sections  of  code  relating  to  same  matter 
to  be  construed  together.    See  Domicile. 

It  is  not  supposed  legislature  intended  to 
pass  an  act  which  could  have  no  effect.  See 
Municipal  Corporations,  1. 

Statute  to  be  so  construed  as  not  to  con- 
flict with  constitution.    See  Schools,  22. 

Statutory  remedy,  when  exclusive.  See 
Marriage  and  Divorce,  54. 

Cumulative,  remedies  when  are.  See  Ap- 
peals, 30. 

Statute  must  be  followed.  See  New  Trial, 
IV,  1. 

Street  law  must  be  strictly  pursued.  See 
Streets,  IX,  1;  XI,  1. 

To  receive  a  reasonable  construction. 
See  Mechanics'  Liens,  49. 

Statute  of  limitations  is  strictly  constru- 
ed.   See  Statute  of  Limitations,  1. 

Election  laws  to  be  liberally  construed. 
See  Elections,  I. 

Directory,  statute  requiring  suitable  per- 
sons to  be  summoned  as  jurors  is.  See  Jury 
and  Jurors,  21. 

Directory,  what  provision  as  to  entries  in 
and  signature  to  justice's  docket  are.  See 
Criminal  Law,  9. 

Directory,  statute  prescribing  time  is.  See 
Taxation,  16. 

Directory,  date  fixed  in  is,  when.  See 
Taxation,  40. 

Permissive  statute  prescribes  duty,  when. 
See  Licenses,  14. 

Permissive,  statute  allowing  action  against 
the  state  is.    See  State,  4. 

Remedial  to  be  liberally  construed.  See 
Homesteads,  1 ;  Mechanics'  Liens,  49. 

Mandatory,  provision  that  bids  be  exam- 
ined and  declared  in  open  session  is.  See 
Streets,  72. 

Mandatory,  provision  for  publishing  notice. 
See  Irrigation  Districts,  2,  3. 

Mandatory,  provision  In  constitution  re- 
lating to  compensation  of  officers  is.  See 
Offices  and  Officers,  9. 

Mandatory,  election  laws  are.  See  Elec- 
tions, 1. 

Mandatory,  statute  providing  for  dismissal 
of  actions  is.    See  Dismissal,  8. 

Penal,  what  statute  is.  See  Mechanics' 
Liens,  83. 

Penal  statute  should  be  strictly  construed. 
See  Mechanics'  Liens,  83. 

Penal,  statute  requiring  mining  directors 
to  post  account  is.  See  Mines  and  Mining, 
28. 

Penal  and  remedial,  construction  of.  Sec* 
Mines  and  Mining,  27. 

Penal  and  remedial,  statute  requiring  min- 
ing directors  to  post  monthly  accounts  is 
both.     See  Mines  and  Mining,  27. 


Retroactive,  act  cannot  be  allowed  to  be 
so  as  to  affect  existing  rights.  See  Oak- 
land, 4. 

Retroactive,  constitutional  provision  is  not. 
See  Police  Courts,  2. 

Retroactive  effect  of  code.  See  Trusts  and 
Trustees,  1. 

Retrospective  operation,  presumed  not  to 
have.    See  Constitutional  Law,  21. 

It  will  be  presumed  that  sections  were 
numbered  by  mistake  when.  See  Streets, 
65. 

Uniformity  of  operation,  statute  has  when. 
See  Supervisors,  29. 

Special,  act  relating  to  organization  of 
high  schools,  is  not.     See  Schools,  2,  3. 

Probate  matters,  statute  conferring  juris- 
diction in  is  to  be  liberally  construed.  See 
Appeals,  14. 

Time,  statute  changing,  construction  of. 
See  Appeals,  IV,  1. 

Homesteads,  construction  of  statute  re- 
lating to.    See  Homesteads,  I. 

Injunctions,  construction  of  code  sections 
relation  to.    See  Injunctions,  I. 

IV.  Repeal  of. 

Republication  of  the  whole  of  an  amend- 
ed act,  as  a  repeal.    See  post,  18. 

Repeal  by  implication,  what  is  not.  See 
Streets,  65. 

Repeal  of  statute  by  implication  is  not  fa- 
vored.   See  San  Francisco,  16. 

Provision  In  charter  repeals  prior  statute 
by  implication,  when.    See  Oakland,  1. 

Statute  Is  repealed  by  implication,  when. 
See  Bridges,  1. 

Repeal  of  earlier  act  by  later  repugnant 
act.    See  San  Francisco,  13. 

Later  general  act  repeals  earlier  special 
act  by  implication.    See  San  Francisco,  13. 

Act  establishing  fees  of  justices  super- 
sedes other  acts.  See  Constitutional  Law, 
10. 

Invalid  repeal,  where  subject  of  repealing 
act  not  expressed  in  title.  See  Constitu- 
tional Law,  5. 

Statute  relating  to  police  pension  fund  is 
repealed  by  implication.    See  Police,  3. 

Statute  relating  to  taking  census  did  not 
repeal  by  implication  act  relating  to  police 
courts  in  certain  cities.  See  Police  Judges, 
4. 

11.  Whenever  it  clearly  appears  that  the 
intention  of  the  legislature,  by  a  later  act, 
Is  to  revise  the  entire  subject  matter  of  a 
former  act,  the  subsequent  act  operates  as 
a  repeal  of  the  former,  although  it  contains 
no  precise  words  to  that  effect;  and  even  if 
the  subsequent  statute  be  not  repugnant  in 
all  of  its  provisions  to  a  prior  one,  yet,  if  the 
later  statute  was  clearly  intended  to  pre- 
scribe the  only  rule  which  should  govern  in 
the  case  provided  for,  it  repeals  the  original 
act.     (Dillon  v.  BIcknell,  116  Cal.  111.) 

12.  Repeals  by  implication  are  not  favored 
in  the  law,  and  whenever  there  are  two 
statutes  upon  the  same  subject,  courts  will 
endeavor  to  harmonize  them  so  that,  if  pos- 
sible, effect  may  be  given  to  the  provisions 
of  each.  It  is  only  when  there  is  a  repug- 
nancy or  inconsistency  between  them  that 
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tbe  latter  act  will  be  held  to  repeal  the  prior 
one.    (Hilton  y.  Curry,  124  Cai.  84.) 

13.  Although  repeals  by  implication  are 
not  favored,  and,  where  permissible,  an 
earlier  special  statute  will  be  construed  to 
harmonize  with  a  general  later  one,  under 
the  application  of  the  maxim,  General  ia  spe- 
cialibus  non  derogant;  yet  these  rules  only 
apply  where  a  repugnancy  between  the  two 
acts  is  not  manifest,  and  where  such  re- 
pugnancy is  manifest,  the  earlier  statute  will 
fall.    (Miller  v.  Curry,  113  Cal.  (H4.) 

14.  No  person  has  a  vested  right  to  an  un- 
enforced penalty;  and  the  repeal  of  the  stat- 
ute giving  a  right  to  recover  a  penalty,  be- 
fore it  is  enforced,  destroys  the  right,  and 
prevents  any  further  prosecution  of  a  litiga- 
tion pending  for  its  enforcement.  (Anderson 
v.  Byrnes,  122  Cal.  272.) 

15.  An  unenforced  judgment  in  favor  of 
a  stockholder  for  the  recovery  of  the  pen- 
alty of  one  thousand  dollars  from  the  direc- 
tors of  a  mining  corporation,  under  the  act 
of  1880,  from  which  an  appeal  was  pending 
at  the  time  of  the  passage  of  the  amend- 
atory act  of  1897,  must  be  reversed,  by  rea- 
son of  the  destruction  of  the  right  to  en- 
force the  penalty.  (Anderson  v.  Byrnes,  122 
Cal.  272.) 

16.  Where  an  injunction  to  restrain  a  sale 
of  a  telephone  franchise  under  the  act  of 
1893,  was  dissolved  May  10,  1897,  the  disso- 
lution left  the  city  council  free  to  act,  and, 
when  no  appeal  was  taken  until  nearly  two 
months  after  that  act  had  ceased  to  be  a 
law,  it  must  be  presumed  that  if  the  council 
proceeded  after  May  11,  1897,  it  proceeded 
under  the  new  act,  and  as,  in  any  event,  the 
restoration  of  the  injunction  would  avail 
nothing,  the  appeal  from  the  order  dissolv- 
ing the  injunction  should  be  dismissed  with, 
out  prejudice.  (Horton  v.  Los  Angeles,  119 
Cal.  602.) 

17.  Legislature  may  define  the  duties  of  an 
officer  by  referring  to  another  existing  stat- 
ute; and  a  subsequent  repeal  of  the  act  so 
referred  to  does  not  afreet  or  change  the  act 
referring  to  it.  (Ventura  Co.  v.  Clay,  112 
Cal.  65.) 

V.  Amendment  and  Republication  of. 

Statute  last  amended  is  the  last  expres- 
sion of  legislative  will.    See  Homesteads,  34. 

Amendment  of  statute  of  limitations.  See 
Statute  of  Limitations,  II. 

Change  in,  effect  of.  See  Trusts  and 
Trustees,  I. 

Amendment  relating  to  power  to  dispose 
of  community  property  is  not  retroactive. 
See  Husband  and  Wife,  51. 

Statute  changing  presumption  as  to  com- 
munity property  is  not  retroactive.  See 
Husband  and  Wife.  44. 

Statute  changing  time  for  taking  appeal  is 
not  retroactive.    See  Appeals,  IV,  1. 

Amendment  relating  to  fraudulent  convey- 
ances is  not  retroactive.  See  Fraudulent 
Conveyances,  1. 

Failure  to  amend  a  section  so  as  to  con- 
form to  another  amended  section.  See 
Elections,  16. 


Amendment  leaving  section  with  mean- 
ingless reference  to  repealed  section  is  not 
repealed  by  implication.  See  Acknowledg- 
ments, 6. 

Copying  portions  of  section  into  amended 
section  without  change,  effect  of.  See  Bail- 
roads,  49. 

Substitute  of  new  act,  effect  of  on  pro- 
ceedings for  sale  of  franchise.  See  Fran- 
chises, 3. 

Effect  of  amendment.    See  Railroads,  49. 

Supplemental  act  is  an  Independent  stat- 
ute.   See  Irrigation  Districts,  9. 

18.  The  republication  of  the  whole  of  an 
amended  act  or  section  does  not  operate  as 
a  repeal  and  re-enactment  of  the  portion  of 
the  act  unchanged  and  unmodified  by  the 
amendment,  which  continues  to  be  the  law 
throughout.  (Swamp  Land  Dist  No.  307  v. 
Glide,  112  Cal.  85.) 

19.  Section  24  of  article  IV  of  the  consti- 
tution, which  declares  that  no  law  shall  be 
revised  or  amended  by  reference  to  its  title, 
but  in  each  case  the  act  revised  or  section 
amended  shall  be  re-enacted  and  published 
at  length  as  revised  or  amended,  does  not 
apply  to  amendments  by  implication,  or  to 
an  act  which  merely  adds  new  sections  re- 
lating to  a  named  subject  which  leaves  in 
full  operation  all  the  language  of  the  stat- 
ute which  it  purports  to  amend,  and  does 
not  purport  to  amend  any  section  of  that 
act,  but  affects  its  operation  only  by  Impli- 
cation from  the  sections  added.  (Hellman  v. 
Shoulters,  114  Cal.  136.) 

Amendment  of  bill  after  fifty  days.  See 
ante,  1. 

STAY. 
Execution,  bond  to  stay.    See  Executions, 

Pending  inquiry  into  insanity  of  defend- 
ant.   See  Insanity.  V. 

Appeal,  effect  of,  as  a  stay.  See  Appeals, 
VIII. 

Granting  stay  in  supreme  court  See  Ap- 
peals, VIII.  7. 

Pending  motion  to  dismiss  appeal.  See 
Appeals,  IX,  7. 

Of  execution  does  not  stop  running  of  in- 
terest.   See  Tender,  10. 

Staying  proceedings  until  suits  involving 
similar  questions  determined.  See  Eminent 
Domain,  8. 

STENOGRAPHERS. 
See  Shorthand  Reporters. 

STEPCHILDREN. 

Support  of,  presumption  as  to.  See  Parent 
and  Child,  11. 

STEVEDORES. 

Association  of,  is  not  void  as  in  restraint 
of  trade.    See  Contracts,  18. 

STIPULATIONS. 

1.  Verbal  stipulations  with  reference  to 
proceedings  in    pending   actions   cannot  be 
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regarded  except  so  far  as  they  are  admitted 
by  the  parties  against  whom  they  are  sought 
to  be  enforced,  or  have  been  wholly  or  In 
part  executed.  And  If  a  party  against  whom 
a  verbal  stipulation  is  Invoked  denies  that 
such  a  stipulation  was  made,  the  court  will 
not  hear  the  parties  for  the  purpose  of  set- 
tling the  dispute.  (McLaughlin  v.  Clausen, 
116  Cal.  487.) 

2.  The  stipulation  of  the  parties,  and  the 
order  of  the  court  following  its  language, 
are  to  be  construed  in  the  same  sense,  and 
so  as  to  make  them  lawful  and  effective; 
and  any  language  involving  an  absurdity, 
and  any  phrase  or  clause  inconsistent  with 
the  object  and  intentions  of  the  parties,  is  to 
be  rejected.  (Jackson  v.  Puget  Sound  ^um- 
ber Co.,  123  Cal.  97.) 

3.  An  unfiled  stipulation  that  the  plaintiff 
in  an  action  may  enter  judgment  against 
the  defendant  for  a  stipulated  sum  at  any 
time,  and  that  execution  should  be  stayed 
while  specified  payments  were  made,  is  in 
lieu  of  an  answer  admitting  the  allegations 
of  the  complaint,  and  is  a  consent  to  the 
jurisdiction  of  the  court,  and  to  the  entry 
of  the  appearance  of  the  defendant,  and  of 
judgment  after  the  time  limited  by  statute, 
and  estops  the  defendant  from  insisting 
upon  a  dismissal  of  the  action,  on  the  ground 
that  plaintiff  has  not  served  the  summons 
within  three  years,  or  prosecuted  the  ac- 
tion with  diligence.  (Cooper  v.  Gordon,  126 
Cal.  290.) 

4.  Though  stipulations  do  not  bind  the 
parties  until  filed,  yet,  when  filed,  they  do 
bind  the  parties,  and  may  then  be  used  to 
show  that  a  party  has  violated  his  stipula- 
tion, and  as  a  basis  of  relief  to  the  person 
who  has  been  injured  by  trusting  to  it. 
(Cooper  v.  Gordon.  125  Cal.  296.) 

5.  Where  the  genuineness  of  the  signatures 
to  the  stipulations  was  admitted  merely  for 
the  purpose  of  the  motion  to  vacate  the 
judgment  of  dismissal,  the  court  should  re- 
quire proof  of  such  genuineness,  and  of  the 
amount  for  which  the  plaintiff  is  entitled  to 
judgment,  before  entering  the  judgment 
under  the  stipulations.  (Cooper  v.  Gordon, 
125  Cal.  296.) 

Administratrix,  stipulation  by,  for  judg- 
ment. See  Executors  and  Administrators, 
57-59. 

Admission  of,  In  evidence,  when  not  error. 
See  Railroads,  48. 

Bond  on  appeal,  stipulations  as  to.  See 
Appeals,  V,  2,  c. 

Children,  stipulation  as  to  division  of 
property  and  custody  of,  modification  of  de- 
cree.   See  Marriage  and  Divorce,  75,  76. 

Client,  stipulation  by.  See  Attorney  and 
CSient,  II. 

Client,  stipulation  by  is  not  binding  where 
he  is  represented  by  attorney.  See  Attorney 
and  Client,  5. 

Construction  of.    See  Time,  5. 

Demurrer,  stipulation  that  general  be 
overruled,  effect  of.  See  Pleading  and  Prac- 
tice, 28. 

Deposition,  stipulation  making  admissible 
upon  each  charge,  effect  of.  See  Criminal 
Law,  83. 


Discretion  as  to  setting  aside.  See  Jury 
and  Jurors,  4,  5. 

Effect  of,  where  made  after  act  accom- 
plished. See  Executors  and  Administrators, 
45. 

Entry,  stipulation  that  order  was  .entered 
at  date  prior  to  its  actual,  effect  of.  See 
Appeals,  61. 

Evidence,  stipulation  as  against  party 
signing.    See  Marriage  and  Divorce,  76. 

Homestead,  stipulation  that,  was  filed,  ef- 
fect of.    See  Homesteads,  6. 

Judgment,  power  of  supreme  court  to  ren- 
der, where  facts  stipulated.  See  Appeals, 
416,  417. 

Judgment,  stipulation  for.  against  sureties 
on  bond,  effect  of.    See  Appeals,  219. 

Judgment  drawn  In  disregard  of  stipula- 
tion modified.    See  Appeals,  407. 

Evidence  in  another  suit,  agreement  to 
abide  by.     See  Evidence,  IX,  G. 

Executors,  stipulations  by.  See  Executors 
and  Administrators,  VII,  2. 

Guardian  ad  litem,  power  to  bind  infant 
by.    See  Guardians  ad  Litem. 

Jury,  waiver  of,  by  stipulation.  See 
Jury  and  Jurors,  I. 

Judgment  entered  on  stipulation  of  nomi- 
nal defendants,  vacation  of.  See  Judgments, 
71,  72. 

Judgment  not  set  aside  for  fraud  of  attor- 
ney in  violating,  when.    See  Judgments,  62. 

Receiver,  stipulation  for  discharge  of,  and 
payment  of  funds  into  county  treasurer.  See 
Receivers,  30. 

Record,  on  appeal,  correctness  of,  stipula- 
tion as  to.    See  Appeals,  VI,  6. 

Relief  from  stipulation  for  dismissal,  not 
granted  after  fourteen  years.  See  Dismis- 
sal, 21. 

Relief  from  stipulation  waiving  jury.  See 
Jury  and  Jurors,  4,  5. 

Time,  stipulations  extending.    See  Time. 

Time,  agreements  to  grant,  are  not  an  ap- 
pearance.    See  Dismissal,  9. 

Time  for  appeal  is  determined  by  statute 
and  not  by  stipulation.    See  Appeals,  61. 

Verbal,  reliance  on,  setting  aside  default. 
See  Appeals,  298. 

STOCK  AND  STOCKHOLDERS. 

Questions  relating  to.  See  Corporations, 
V.  • 

Bank,  liability  of  stockholders  of.  See 
Banks  and  Banking,  V. 

Conversion  of  shares,  damages  where 
party  guilty  of  laches.    See  Trover,  4,  5. 

Replevin  will  not  He  to  recover  shares  of. 
See  Replevin,  1. 

Complaint  in  replevin  for  stock,  sufficiency 
of.    See  Replevin,  10,  11. 

STOCKTON. 

Police  court  has  no  legal  existence  and  con- 
viction is  void.     See  Police  Judges,  5,  6. 

Police  court  of,  act  creating  is  void.  See 
Constitutional  Law,  16. 

STORAGE. 
Warehousemen.     See  Warehousemen. 
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STORM  WATERS. 
See  Watercourses,  IV. 

STREAMS. 
See  Watercourses. 

STREET  RAILWAYS. 
Questions  relating  to.    See  Railroads,  VIII. 

STREETS. 

I.  Dedication  and    User   of;   Ejectment 
for  Street. 

II.  Location,     Boundaries,     Survey    and 
Ownership  of  Streets. 

III.  Obstructions  in. 

IV.  Sidewalks,  Questions  Relating  to. 
V.  Superintendent  of  Streets. 

VI.  Opening  and  Extending  Streets. 

VII.  Vacation,    Closing   or    Narrowing  of 
Streets. 

VIII.  Grading. 

IX.  Improvements. 

1.  Statutory  Method  must  be  Fol- 

lowed; City  Charter  cannot 
Change  Procedure. 

2.  What     Property     may    be    Im- 

proved; Repair  or  Improvement 
of  Accepted  Streets. 

3.  Resolution  of   Intention,   Notice 

and  Order;  Description  of 
Work. 

4.  Protest    against     Improvement; 

Review  of  Proceedings  and 
Parties  to. 

5.  Alteration  in  Improvement  and 

Annulment  of  Contract. 

6.  Liability  of  City  for   Damages 

from  Improvement. 

7.  Street       Improvement       Bonds, 

Questions  Relating  to. 

X.  Contracts. 

1.  Specifications;    Recording    Con- 

tract; Hours  of  Labor;  Chinese 
Labor. 

2.  Elds   and   Proposals;   Awarding 

Contract;  Private  Contract; 
Forfeiture  of  Deposit. 

3.  Delegation  of  Discretion  Vested 

in  Supervisors,  Effect  of. 

4.  Election   of   Owners,  to  do   the 

Work. 

5.  Lien  of  One  Improving  Property 

at  Request  of  Owner. 

6.  Performance  of  Contract;  Time 

for  and  Extension  of;  Com- 
mencement and  Completion; 
Additional  Work. 

XI.  Assessments. 

1.  Statute    must   be    Strictly    Pur- 

sued. 

2.  Time  for  Issuance  of;  Mandamus 

to  Compel  Issuance. 

3.  Certificate  of   Engineer;   Return 

of  Warrant. 


4.  Apportionment  of;  Proportional 
(  Assessment;  Boundaries  of  As- 
*  sessment  District 

5.  What  Property  Subject  to;  Name 

of  Owner. 

6.  Supplemental      Assessment; 

Changing  Assessment. 

7.  Appeal. 

8.  Assignment  of  Demand. 

9.  Lien  and  Payment;  Payment  un- 

der  Protest  and   Recovery  of 
Amount  Paid  from  City. 
10.  Actions  on. 

a.  Pleadings  in. 

b.  Parties. 

c.  Evidence;     Assessment     as 

Evidence  of  Regularity  of 
Prior  Proceedings. 

d.  Judgments;  Attorney's  Fees. 

e.  Sale;    Enjoining;    Title    of 

Purchaser  and  Priority  of. 

City  engineer,  compensation  of.  See  Mu- 
nicipal Corporations,  58. 

Condemnation  of  land  for.  See  Eminent 
Domain.  I,  1. 

Condemnation  of  land  of  estate  for  street 
rights  and  liabilities  on.  See  Estates  of  De- 
ceased Persons,  X. 

Dupont  street  taxes.    See  Taxation,  XIV. 

Duty  of  traveler  in  crossing  streets.  See 
Negligence,  II,  3. 

Exception  of,  in  contract  of  conveyance. 
See  Vendor  and  Vendee,  I. 

Highways.    See  Highways. 

Allowance  by  supervisors  of  void  demand 
for  street  assessment  does  not  estop  city. 
See  Supervisors,  II,  6. 

Lighting  of.    See  Mandamus,  2. 

Secretary  of  religious  corporation  cannot 
make  contract  for  street  Improvement.  See 
Corporations,  76. 

Statute  of  limitations  does  not  apply  to. 
See  Statute  of  Limitations,  6. 

Written  contract  for  street  improvement 
merges  oral  negotiations.    See  Contracts,  4. 


I.  Dedication  and    User  of;    Ejectment  for 

Street. 

Subsequent  dedication  of  street  will  not 
validate  prior  improvement    See  post  35. 

Dedication  of.    See  Dedication,  II. 

Dedication  of  streets  to  public  use  as  an 
impairment  of  title.  See  Vendor  and  Ven- 
dee. 5. 

General  finding  that  a  way  is  a  public 
street  must  be  sustained  by  the  probative 
facts.    See  Findings,  10. 

1.  A  use  by  the  public  which  is  not  refer- 
able to  any  offer  of  dedication  on  the  part  of 
the  owner  does  not  prove  the  existence  of  a 
public  street.  (People  ex  rel.  San  Joaquin 
Co.  v.  Sperry,  116  Cal.  593.) 

2.  Where  there  is  conflicting  evidence  as 
to  whether  what  Is  claimed  to  be  a  public 
street  was  or  was  not  dedicated  to  public 
use  by  the  owner  of  suburban  land,  findings 
that  there  was  no  dedication,  or  offer  of  dedi-  > 
cation  and  acceptance  by  use  by  the  public, 
which  are  sustained  by  the  evidence  for  the 
defendant  will  not  be  disturbed  upon  ap- 
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peal.    (People   ex  rel.    San   Joaquin   Co.  v. 
Sperry,  116  Cal.  593.) 

3.  If  a  street  has  been  dedicated  to  public 
use,  the  municipal  corporation  in  which  it  is 
situated  may  maintain  ejectment  therefor, 
regardless  of  the  fact  whether  the  corpora- 
tion owns  the  fee,  or  whether  it  is  retained 
by  the  adjoining  proprietor  who  dedicated 
the  street  to  public  use,  and  who  is  defend- 
ant in  the  action.  (San  Francisco  v.  Grote, 
120  Cal.  59.) 

4.  If  the  owner  of  the  fee  has  dedicated  a 
street  and  alley  to  public  use,  and  the  dedi- 
cation has  been  accepted  by  the  city  in 
which  the  street  and  alley  are  situated,  such 
city  may  maintain  ejectment  to  recover  pos- 
session thereof  as  against  the  owner  of  the 
fee,  though  the  city  may  claim  only  an 
easement  in  the  street  and  alley  for  public 
use.    (Eureka  v.  Gates,  120  Cal.  54.) 

Ejectment  for  street  by  city  not  barred  by 
long  delay.    See  Municipal  Corporations,  40. 

II.  Location,  Boundaries,  Survey  and  Own- 
ership of  Streets. 

Title  to  vacated  street.    See  post,  27. 
Platting  and  mapping  of.    See  Dedication, 
II. 

5.  In  an  action  against  a  city  to  quiet  title 
to  a  lot  of  land  Involving  the  boundary  of  a 
street,  a  cross-complaint  by  the  city  against 
the  plaintiff  and  other  defendants  brought 
in  as  parties  to  quiet  the  title  of  the  city  to 
the  street,  which  is  alleged  to  have  been 
encroached  upon  by  their  improvements, 
but  which  does  not  locate  the  boundaries  of 
the  street,  nor  show  to  what  extent  their  im- 
provements have  encroached  upon  it,  is  de- 
murrable for  uncertainty  in  those  particu- 
lars.    (Hellman  v.  Los  Angeles,  125  Cal.  383.) 

6.  Where  It  appeared  in  evidence  that  all 
of  the  monuments  of  the  official  survey  of 
a  street  were  lost,  and  the  question  of  fact 
upon  which  the  rights  of  appellants  de- 
pended related  to  the  location  of  the  south 
boundary  of  the  street,  evidence  that  all  of 
the  improvements  on  such  boundary  con- 
formed to  the  line  of  appellant's  Improve- 
ments on  a  corner  lot  derived  by  deed  from 
the  city,  and  which  had  occupied  that  line 
for  twenty-five  years,  and  that  during  that 
period  the  sidewalk  and  street  improve- 
ments were  all  made  to  conform  to  that  line, 
is  competent  evidence  to  show  the  location 
of  such  boundary.  (Hellman  v.  Los  Angeles, 
125  Cal.  383.) 

7.  Where  it  appears  that  the  official  sur- 
vey of  the  street  in  controversy  was  inaccu- 
rate, and  there  was  no  proof  as  to  the  lines 
originally  established  by  it,  other  than  the 
line  of  improvements  of  the  lots  and  side- 
walks thereupon,  the  evidence  and  maps  of 
engineers  not  based  upon  the  official  survey, 
but  upon  the  assumed  correctness  of  the  line 
of  Improvements  of  another  street,  and  upon 
the  supposition  of  a  uniform  width  of  the 
streets,  and  involving  the  alteration  of  the 
length  of  lots  shown  by  the  official  map, 
and  constituting  mere  guesswork  as  to  the 
location  of  the  lines  of  the  official  survey  of 
the  street  in  question,  is  Incompetent  and 


Inadmissible.    (Hellman  v.  Los  Angeles,  125 
Cal.  383,) 

8.  In  an  action  to  restrain  a  city  from  en- 
tering upon  the  lands  of  plaintiffs  for  the 
purpose  of  grading  a  street,  where  there  is 
evidence  tending  to  show  that  plaintiffs  had 
both  title  and  possession  of  the  disputed 
strip,  over  which  the  city  claimed  that  the 
street  should  be  located,  and  that  the  street 
as  actually  located  and  used  by  the  public 
for  more  than  twenty  years,  was  an  open 
street  of  sixty  feet  in  width,  by  which 
plaintiff's  lot  was  bounded,  and  on  both  sides 
of  which  lots  were  fenced  in  during  that 
period,  the  burden  is  on  the  city  to  over- 
come such  prima  facie  evidence  of  title  in 
plaintiff  to  the  disputed  strip  of  land,  by 
clear  proof  of  the  title  of  the  city  thereto, 
and  such  proof  must  be  uncontradicted  by 
plaintiff's  evidence,  in  order  to  warrant  re- 
versal of  a  judgment  for  the  plaintiffs. 
(Oglesby  v.  Santa  Barbara,  119  Cal.  114.) 

9.  Where  the  evidence  is  conflicting  as  to 
the  true  original  location  of  the  street  in 
controversy,  but  there  is  evidence  tending  to 
show  an  actual  survey  of  the  street  by  the 
town  surveyor,  taking  the  admitted  base 
and  initial  point  of  the  original  survey,  and 
that  the  fences  and  improvements  on  both 
sides  of  the  street  were  made  in  accordance 
with  such  survey,  leaving  the  street  of  full 
width,  proof  of  a  subsequent  survey  by  an- 
other town  surveyor,  showing  a  different 
location  of  the  street,  only  raises  a  conflict 
of  evidence,  and  a  finding  of  the  court  as  to 
the  correctness  of  the  prior  survey,  having 
support  in  the  evidence,  cannot  be  dis- 
turbed upon  appeal.  (Oglesby  v.  Santa 
Barbara,   119   Cal.   114.) 

10.  The  court,  having  the  facts  before  it 
as  to  two  methods  of  ascertaining  the  lines 
of  the  street  had  the  risrht  to  judge  as  to 
which  method  of  survey  was  the  most  satis- 
factory, and  nearest  in  conformity  with  the 
actual  original  location;  but  it  is  not  for  the 
appellate  court  to  determine  that  the  true 
location  of  the  street  must  in  all  cases  be 
ascertained  in  the  method  approved  by  the 
trial  court.  (Oglesby  v.  Santa  Barbara,  119 
Cal.  114.) 

Ejectment  by  city  against  owner  of  street. 
See  ante,  I. 

III.  Obstructions  In. 

Ordinance  requiring  permission  of  super- 
visors before  streets  can  be  obstructed  is 
reasonable.    See  Ordinances,  8. 

Abutting  owner  Is  ent'tled  to  enjoin  con- 
struction of  railroad,  when.  See  Railroads, 
1. 

Excavations  in,  injuries  from.  See  Rail- 
roads, 37. 

Grant  of  use  of  street  to  railroad.  See 
Railroads,  II. 

Erection  of  wharves  on  public  street.  See 
Swamp  and  Overflowed  Lands.  13. 

Impairing  use  of,  In  constructing  railroad. 
See  Railroads,  I. 

11.  Anything  which  is  an  obstruction  of  a 
public  street  or  highway  constitutes  a  pub- 
lic nuisance;  and  a  private  individual  cannot 
maintain  an  action  to  abate  such  nuisance, 
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unless  it  is  shown  by  proper  averment  that 
he  will  suffer  therefrom  special  and  peculiar 
injury  different  in  kind  from  that  to  which 
the  public  is  subjected.  (Siskiyou  Lumber 
etc.  Co.  v.  Rostel,  121  Cal.  511.) 


IV.  Sidewalks,  Questions  Relating  to. 

12.  Where  an  alley  is  a  public  highway, 
over  which  vehicles  are  frequently  driven,  its 
roadway  along  and  across  the  sidewalk  of 
the  street  into  which  it  enters  is  necessarily 
a  part  of  the  public  highway  for  vehicles,  as 
much  as  are  the  street  crossings  of  any  of 
the  main  thoroughfares.  (Niosi  v.  Empire 
Steam  Laundry,  117  Cal.  257.) 

13.  The  owner  of  property  fronting  on  a 
street  is  not  an  absolute  guarantor  that  no 
opening  may  be  found  in  the  abutting  side- 
walk, and  before  liability  can  attach  to 
him  for  an  unsafe  condition  caused  by  the 
negligent  acts  of  a  third  person  not  in  his 
employ,  he  must  have  known  of  Its  defective 
condition,  or  as  a  careful  prudent  man 
should  have  known  of  it.  The  mere  exist- 
ence of  an  unsafe  condition  for  from  ten  to 
twenty  minutes  is  not  sufficient  to  charge 
him  with  knowledge  of  its  unsafety.  (Frassi 
v.  McDonald,  122  Cal.  400.) 

14.  A  pedestrian  who  voluntarily  elects  to 
walk  during  a  dark  night,  along  a  sidewalk 
which  is  in  process  of  repair  and  in  a  dan- 
gerous condition,  which  condition  was  well 
known  to  him  from  repeated  use  made  of  it 
in  the  daytime,  when  he  had  a  perfectly 
safe  passageway  by  the  street  or  by  the  op- 
posite sidewalk,  is  guilty  of  contributory 
negligence  in  not  avoiding  the  known  dan- 
ger, and  if  he  is  injured  by  reason  of  its 
dangerous  condition,  cannot  recover  from 
the  owner  of  the  adjoining  lot;  and  the  fact 
that  at  the  moment  of  the  Injury  his  atten- 
tion was  distracted  by  an  expiring  street 
light  is  immaterial.  (McGraw  v.  Friend  and 
Terry  Lumber  Co.,  120  Cal.  574.) 

15.  The  obstruction  of  a  sidewalk  upon  a 
city  street,  not  authorized  or  justified  by  a 
city  ordinance,  is  both  a  public  nuisance  and 
also  a  private  nuisance  to  persons  specially 
prejudiced  and  damaged  thereby,  and  such 
a  person  may  maintain  an  action  for  an  in- 
junction to  abate  the  obstruction.  (Marks  v. 
Weinstock,  Lubin  &  Co.,  121  Cal.  53.) 


V.  Superintendent  of  Streets. 

Powers  and  duties  of  superintendent  rela- 
tive to  assessments.    See  post,  XI.  3. 

Presumption  that  superintendent  per- 
formed his  duty  in  making  assessment  See 
post.  89. 

Mandamus  will  not  lie  to  compel  superin- 
tendent to  issue  warrant,  when.  See  post, 
XI,  2. 

Failure  of  superintendent  to  record  con- 
tract, effect  of.    See  post,  68. 

Superintendent  cannot  impose  conditions 
or  make  contract  other  than  that  authorized. 
See  post,  69. 

Delegation  to  superintendent  of  discretion 
vested  in  council,  effect  of.    See  post,  X,  3. 


Superintendent  cannot  enter  into  contract 
before  expiration  of  time  for  owners  to  do 
the  work.    See  post,  79. 

16.  Money  advanced  to  the  superintend- 
ent of  streets  by  the  contractor  to  cover  the 
compensation  of  the  city  engineer  as  part 
of  the  "incidental  expenses"  required  by  law 
to  be  so  advanced  to  the  superintendent  of 
streets,  is  held  by  the  superintendent  of 
streets  In  his  official  capacity,  and  It  is  a 
duty  enjoined  upon  him  by  law  to  pay  the 
sum  to  the  party  entitled  thereto;  and  man- 
damus is  a  proper  proceeding  to  enforce  the 
rights  of  such  party.  (Fitzhugh  v.  Ash- 
worth,  119  Cal.  393.) 

Power  of  trustees  of  Sacramento  to  try 
and  remove  superintendent  of  streets.  See 
Sacramento. 

Charter  giving  trustees  power  to  try  and 
remove  superintendent  of  streets  is  valid. 
See  Constitutional  Law,  17. 

Removal  of  superintendent  by  trustees  of 
Sacramento  not  restrained.  See  Prohibi- 
tion, 2. 

Actions  against  superintendent  of  streets 
for  negligence  in  accepting  sewer.  See 
Municipal  Corporations,  56,  57. 

Superintendent  may  be  compelled  to  pay 
compensation  advanced  for  city  engineer. 
See  Municipal  Corporations,  58. 

Decision  on  demurrer  that  one  has  remedy 
against  superintendent  for  negligence  is  not 
law  of  case.    See  Law  of  the  Case,  10. 


VI.  Opening  and  Extending  Streets. 

Action  for  damages  for  taking  property, 
title  not  involved,  when.  See  Estates  of  De- 
ceased Persons,  154. 

Condemnation  of  land  of  estate,  second 
suit  for  damages  by  grantee  of  heir  will  not 
lie.    See  Estates  of  Deceased  Persons,  153. 

17.  The  act  of  March  6,  1889,  providing  for 
opening  and  extending  public  streets  is  con- 
stitutional and  valid;  and  an  assessment 
made  therefor  in  proportion  to  the  benefits 
to  be  derived  from  the  improvement,  which 
is  confirmed  by  the  city  council  without  ob- 
jection, cannot  be  complained  of  as  uncon- 
stitutional. (Cohen  v.  Alameda,  124  Cal. 
504.) 

18.  If  the  boundaries  of  the  space  over 
which  the  street  is  to  be  opened  aire  clearly 
defined,  and  all  land  held  in  private  owner- 
ship within  the  boundaries  specified  is  to  be 
taken  therefor,  the  description  of  the  land 
to  be  taken  by  metes  and  bounds  is  not  im- 
paired by  an  exception  of  "all  lands  now 
held  by  said  city,  or  the  people  of  the  state, 
as  open  ways,"  without  describing  the  ex- 
ceptions.    <  Cohen  v.  Alameda,  124  Cal.  504.) 

19.  An  amendment  of  the  complaint  for 
the  purpose  of  supporting  proof  that  all  the 
property  within  the  lines  of  the  proposed 
street  was  held  in  private  ownership,  and 
evidence  in  support  thereof,  was  unneces- 
sary, but  harmless.  (Cohen  v.  Alameda,  124 
Cal.  504.) 

20.  An  error  in  the  designation  of  the 
name  of  a  corporate  electric  railway  in  an 
assessment  made  upon  its  property,  which 
was    paid  by  the    corporation    owning   the 
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property  assessed,  must  be  disregarded  un- 
der section  12  of  the  act  of  1889,  under 
which  the  street  was  opened  and  extended; 
and  such  error  cannot  sustain  an  objection 
that  the  assessment  was  not  made  upon  all 
the  property  within  the  district  benefited 
by  the  Improvement.  (Cohen  v.  Alameda, 
124  Cal.  504.) 


VII.  Vacation,    Closing    or     Narrowing    of 

Streets. 

Alteration  In  contract.    See  post,  IX,  5. 

21.  The  authority  to  close  a  street  in 
whole  or  in  part,  conferred  by  the  act  of 
March  7,  1889,  authorizes  the  board  to  di- 
minish the  width  of  the  street  and  the  adop- 
tion of  the  order  is  a  determination  that  It 
is  required  by  the  public  interest  or  con- 
venience. (Brown  v.  Board  of  Supervisors, 
124  Cal.  274.) 

22.  The  hearing  authorized  by  the  statute 
to  consider  objections  made  to  the  improve- 
ment or  change  of  a  street  is  not  judicial, 
but  merely  a  mode  of  procedure  for  ascer- 
taining the  public  interest,  and  its  decision 
on  that  question  is  final  and  conclusive, 
i  Brown  v.  Board  of  Supervisors,  124  Cal. 
274.) 

23.  The  owners  abutting  upon  a  street 
which  Is  so  diminished  in  width  by  the  city 
authorities  that  thereafter  It  will  have  the 
same  width  as  the  majority  of  the  streets 
of  the  city,  cannot  claim  that  the  proposed 
reduction  will  interfere  with  their  enjoy- 
ment of  light  and  air,  or  that  access  to  their 
lots  is  In  any  degree  impaired.  (Brown  v. 
Board  of  Supervisors,  124  Cal.  274.) 

24.  The  provision  of  the  constitution  for- 
bidding that  property  shall  be  damaged  for 
public  use  without  compensation  applies 
only  to  such  damages  as  may  be  recovered 
under  established  rules  of  law,  and  does  not 
apply  to  any  mere  diminution  in  value  of 
abutting  lands  by  the  closing  up  of  a  street 
in  whole  or  in  part,  nor  to  any  mere  Incon- 
venience to  abutting  owners  thereby  oc- 
casioned if  access  to  their  land  is  not  pre- 
vented. (Brown  v.  Board  of  Supervisors,  124 
Cal.  274.) 

25.  In  closing  up  the  whole  or  part  of 
street,  the  necessity  of  an  assessment  of 
damage  is  to  be  determined  by  the  board, 
and  may  be  determined  by  them  Irrespective 
of  any  previous  notice,  or  after  such  hear- 
ing and  objection  as  it  may  deem  appro- 
priate. While  the  board  is  not  authorized 
to  determine  the  amount  of  damage  which 
may  be  caused,  it  is  authorized  In  the  exer- 
cise of  Its  legislative  discretion  to  determine 
in  the  first  instance  whether  any  damage 
will  or  will  not  result,  and  any  error  in  such 
determination  cannot  be  reviewed  under  a 
writ  of  certiorari.  (Brown  v.  Board  of 
Supervisors,  124  Cal.  274.) 

26.  Abutting  owners  not  entitled  to  a 
private  remedy  for  damages  by  reason  of 
the  order  of  a  municipal  board  diminishing 
the  width  of  a>  street,  are  not  entitled  to 
question  the  validity  of  the  order  by  means 
of  certiorari.  (Brown  v.  Board  of  Super- 
visors, 124  Cal.  274.) 


27.  The  jurisdiction  of  the  municipal 
board  to  diminish  the  width  of  the  street 
is  not  dependent  upon  the  effect  it  may  have 
upon  the  title  to  the  vacated  portion  of  the 
street,  and  it  cannot  be  considered  upon 
certiorari  whether  It  will  vest  in  the  owner 
abutting  upon  the  strip  vacated  or  remain 
public  property  to  be  disposed  of  according 
to  law.  (Brown  v.  Board  of  Supervisors. 
124  Cal.  274.) 

28.  An  order  of  the  board  of  supervisors 
declaring  certain  streets  to  be  closed  will 
not  be  reviewed  or  annulled  by  the  court 
upon  certiorari,  as  being  in  excess  of  juris- 
diction, upon  petition  of  property  owners 
and  taxpayers,  whose  premises  do  not  abut 
upon  the  streets  proposed  to  be  closed,  and 
who,  by  the  closing  of  the  streets,  are  not 
deprived  of  access  to  their  lands,  and  do  not 
suffer  injury  special  to  themselves,  but  only 
such  detriment  and  inconvenience  as  they 
bear  in  common  with  the  community  at 
large.  (Symons  v.  San  Francisco,  115  Cal. 
555.) 

29.  Owners  of  lands  who  are  only  remotely 
affected  by  the  proceeding  for  the  closing  of 
streets,  and  who  sustain  no  special  injury 
different  from  that  sustained  by  others  in 
that  vicinity,  are  not  authorized  to  call  upon 
the  officers  of  the  city  to  justify  their  acts, 
or  to  invoke  the  judgment  of  the  court  upon 
the  legality  of  the  steps  taken  by  the  munici- 
pality In  passing  the  order;  and  whether  the 
order  will  have  the  effect  to  diminish  the 
value  of  the  plaintiffs'  land,  or  to  cause  them 
damage,  is  not  a  ground  for  annulling  the 
order  and  cannot  be  considered  upon  cer- 
tiorari. (Symons  v.  San  Francisco,  115  Cal. 
555.) 

30.  The  legislature  having  conferred  upon 
the  board  of  supervisors  the  power  to  open 
and  close  streets  "whenever  the  public  in- 
terest or  convenience  may  require,"  the 
determination  by  that  board  of  the  question 
whether  the  public  interest  and  convenience 
requires  that  streets  be  closed,  is  conclusive, 
and  not  open  to  review  by  the  courts.  (Sy- 
mons v.  San  Francisco,  115  Cal.  555.) 

VIII.  Grading. 

Liability  of  city  for  damages  from  change 
of  grade.    See  post,  IX,  7. 

Assessment,  questions  relating  to.  See 
post,  XI. 

Evidence  of  ownership  in  action  to  enjoin 
grading  of  street.    See  ante,  8. 

31.  Under  the  street  .improvement  act,  the 
city  council  has  jurisdiction  to  order  a  street 
to  be  graded  to  the  official  "subgrade,"  for 
the  purpose  of  putting  It  in  a  proper  condi- 
tion for  macadamizing.'  (Palmer  v.  Burn- 
ham,  120  Cal.  364.) 

IX.  Improvements. 

1.  Statutory  Method  must  be  Followed; 
City  Charter  cannot  Change  Proce- 
dure. 

Statutory  power  must  be  strictly  pur- 
sued.   See  post.  XI,  1. 

32.  All  proceedings  for  work  upon  streets, 
etc.,  in  the  municipalities  of  the  state,  under 
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the  act  of  March  18,  1885,  and  the  amend- 
ments thereto,  are  purely  statutory,  and  Qan 
only  be  conducted  in  the  cases  and  after  the 
manner  provided  by  the  statutes;  and  the 
authority  conferred  thereby  must  be  strictly 
pursued.    (Kelso  v.  Cole,  121  Cal.  121.) 

33.  The  street  law  provides  a  complete 
scheme  of  procedure  for  street  work,  and 
the  city  charter  cannot  make  a  differeut  pro- 
cedure by  requiring  more  or  less  publication 
of  notice,  and  a  publication  of  notice  of  in- 
tention to  make  a  street  improvement  for 
two  days  only  as  provided  by  the  street 
law,  is  sufficient,  though  it  be  in  the  form 
of  the  publication  of  an  ordinance,  which 
the  city  charter  requires  to  be  published  for 
ten  days  before  it  can  take  effect,  the  ordi- 
nance being  equivalent  to  a  resolution  so 
far  as  the  street  law  is  concerned,  and  being 
the  basis  for  the  two  days'  notice  provided 
for  by  that  law,  whether  effective  as  an  or- 
dinance or  not.  (Hellman  v.  Shoulters,  114 
Cal.  136.) 


2.  What  Property  may  be  Improved;  Im- 
provement or  Repair  of  Accepted 
Streets. 

34.  The  board  of  supervisors  have  no  juris- 
diction to  order  the  improvement  of  a  street 
between  two  blocks,  when  part  of  the  street 
between  those  blocks  is  held  In  private 
ownership,  and  has  never  been  dedicated 
to  public  use;  and  the  order  of  the  board 
for  such  improvement  being  an  entirety,  no 
portion  of  the  expense  can  be  made  a  lien 
upon  a  lot  situated  upon  that  part  of  the 
street  which  has  been  dedicated  to  public 
use.    (Spaulding  v.  Wesson,  115  Cal.  441.) 

35.  Where  there  was  no  jurisdiction  in  the 
municipality  to  make  the  improvement  at 
the  time  the  order  was  passed  by  reason  of 
private  ownership  of  part  of  the  street  or- 
dered improved,  such  jurisdiction  cannot  be 
established  by  a  subsequent  dedication  of 
the  street;  and  it  is  no  ground  for  enforcing 
a  lien  for  the  Improvement  that  the  private 
owner  made  no  objection  to  the  improve- 
ment, and  that  after  the  grading  was  com- 
pleted, fences  were  placed  by  them  along  the 
sides  of  the  street,  and  it  was  thrown  open 
to  public  use.  (Spaulding  v.  Wesson,  115 
Cal.  441.) 

30.  Notwithstanding  the  acceptance  of  a 
street,  the  city  council  still  retains  jurisdic- 
tion, under  the  street  improvement  act  of 
March  18,  1885,  to  order  its  improvement, 
and  the  provision  in  section  20  of  that  act, 
requiring  the  municipality  to  improve  such 
street  at  the  public  expense,  is  subordinate 
to  the  provision  in  section  2  of  the  same  act, 
that  the  city  may  order  such  improvement 
whenever  the  public  interest  or  convenience 
may  require,  and  also  to  the  provision  in 
section  1  that  when  such  order  is  made  the 
work  must  be  done  under  the  proceedings 
prescribed  in  the  act,  and  the  contract  for 
doing  the  work  must  be  let  to  the  lowest 
responsible  bidder,  after  proposals  have  been 
invited  under  the  provisions  of  section  5  of 
the  act    (Flickinger  v.  Fay,  119  Cal.  590.) 


37.  The  city  council  having  jurisdiction 
to  award  a  contract  for  the  improvement  of 
an  accepted  street,  the  contractor  to  whom 
it  is  awarded  cannot  be  enjoined,  at  the  in- 
stance of  owners  of  property  fronting  on  the 
street,  from  performing  the  contract,  upon 
the  ground  that  by  reason  of  "the  acceptance 
of  the  street,  the  cost  of  the  improvement 
should  be  borne  at  the  public  expense,  and 
not  assessed  upon  adjacent  lands;  but  such 
question  is  to  be  determined  after  the  work 
under  the  contract  is  completed,  when,  if  an 
assessment  is  attempted  and  cannot  be  le- 
gally made,  an  appropriate  remedy  may  be 
had  to  defeat  it.  (Flickinger  v.  Fay.  11S> 
Cal.  590.) 

38.  A  contract  for  the  pavement  of  an  ac- 
cepted street  with  bituminous  rock  on  a  ma- 
cadam foundation,  the  street  having  never 
been  so  Improved  before,  is  not  a  contract 
for  the  repair  of  the  street  within  the  mean- 
ing of  section  25  of  the  street  improvement 
act,  but  is  a  contract  for  the  original  im- 
provement of  the  street,  within  the  general 
terms  of  the  act.  (Santa  Cruz  Rock  Pave- 
ment Co.  v.  Broderick,  113  Cal.  028.) 

3.  Resolution  of  Intention,  Notice  and  Order: 
Description  of  Work. 

Notice  of  intention  to  improve  street, 
sufficiency  of.  See  Municipal  Corporations, 
48. 

Resolution  of  intention  to  construct  sewer. 
See  Municipal  Corporations,  58. 

Resolution,  abandonment  of.  See  Munici- 
pal Corporations,  58,  59. 

Resolutions,  plans  and  specifications  in. 
See  Municipal  Corporations.  59. 

Order  for  street  improvement  not  review- 
able on  certiorari.    See  Certiorari,  7.  8. 

Order  for  improvement  is  an  entirety.  See 
ante,  34. 

Protest  against  improvement,  new  reso- 
lution of  intention.    See  post,  IX,  4. 

Entry  or  resolution  of  intention,  suffi- 
ciency of.     See  post,  120. 

Averment  of  posting  of  notice,  what  suffi- 
cient.   See  post,  115. 

39.  Where  a  street  has  been  previously 
graded  and  macadamized,  a  subsequent  reso- 
lution of  Intention  for  its  improvement 
which  describes  the  proposed  work  as  ••grad- 
ing" and  "macadamizing"  instead  of  "re- 
grading"  and  "remacadamlzing,"  is  suffi- 
cient.    (Wells  v.  Wood,  114  Cal.  255.) 

40.  It  is  not  necessary  that  a  municipal 
board  of  trustees  should  designate  the  news- 
paper in  which  a  resolution  of  intention  for 
street  work  should  be  published  by  a  sepa- 
rate order.  It  Is  sufficient  if  the  resolution 
of  intention  itself  contains  such  designation. 
(King  v.  Lamb,  117  Cal.  401.) 

41.  A  recital  in  the  resolution  of  intention 
that  a  specified  newspaper  "is  hereby  desig- 
nated as  the  newspaper  ....  in  which 
notice  of  the  adoption  of  this  resolution  shall 
be  published  for  a  period  of  two  days/*  is  a 
sufficient  direction  for  the  publication  of  the 
resolution.  In  construing  such  recital,  the 
•words  "notice  of  the  adoption  of"  may  be 
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rejected  as  surplusage,  if  the  resolution  itself 
be  published.    (King  v.  Lamb,  117  Cal.  401.) 

42.  Neither  the  street  improvement  act 
(Stats.  1891,  p.  196,  sec.  3)  nor  the  charter 
of  the  city  of  Sacramento  (Stats.  1893,  p. 
550,  sec.  15)  require  that  the  resolution  of 
intention  for  street  work,  as  posted,  should 
contain  the  names  of  the  trustees  voting  for 
or  against  It.    (King  v.  Lamb,  117  Cal.  401.) 

43.  An  unauthorized  publication  of  the 
notice  of  intention  to  do  street  work  in  a 
paper  other  than  that  designated  by  the 
council  for  that  purpose,  as  required  by  sec- 
tion 3  of  the  act  of  1891,  is  in  effect  no  pub- 
lication thereof,  and  cannot  give  jurisdiction 
to  order  the  work  to  be  done.  (Chase  v. 
City  Treasurer  of  Los  Angeles,  122  Cal.  540.) 

44.  A  premature  publication  of  notice  of 
the  passage  of  the  resolution  by  the  superin- 
tendent of  streets  is  immaterial,  if,  treating 
the  notice  as  commencing  at  the  proper  date, 
a  sufficient  period  of  proper  publication  re- 
mains to  show  a  compliance  with  the  stat- 
ute. Absence  of  publication  on  Sunday,  upon 
which  day  no  paper  was  issued,  does  not  im- 
pair the  sufficiency  of  the  publication  for  the 
number  of  days  prescribed.  (California 
Imp.  Co.  v.  Reynolds,  123  Cal.  88.) 

45.  The  specifications  as  to  the  character 
and  amount  of  the  work  to  be  done,  and  the 
place  where  the  work  was  to  be  done,  held, 
to  be  sufficiently  definite  and  specific  to  con- 
fer jurisdiction  on  the  board  to  order  the 
doing  of  the  work.  (King  v.  Lamb,  117 
Cal.  401.) 

46.  An  order  "that  granite  curbs  be  laid" 
on  a  specified  street  between  two  cross 
streets,  "where  not  already  laid,  and  the 
roadway  thereof  be  .paved  with  basalt 
blocks,  where  not  already  so  paved,"  is  suffi- 
cient to  give  the  board  jurisdiction  tx>  order 
the  improvement,  the  extent  of  which  is 
capable  of  exact  ascertainment,  and  does 
not  depend  on  the  arbitrament  or  discretion 
of  the  superintendent  of  streets.  (Williams 
v.  Bergin,  116  Cal.  56.) 

47.  A  description  of  a  street  improvement 
in  the  resolution  of  intention  calling  for 
curbing  within  certain  specified  limits, 
"where  not  already  done,"  involves  no  dele- 
gation of  power  to  the  superintendent  of 
streets,  and  loaves  nothing  to  be  determined 
as  to  the  amount  of  work  to  be  done,  and 
does  not  render  invalid  an  assessment  for 
the  improvement.  (Edwards  v.  Berlin,  123 
Cal.  544.) 

4.  Protest  against  Improvement;  Review  of 
Proceedings  and  Parties  to. 

48.  Under  the  street  improvement  act  as 
amended  in  1891,  where  the  majority  of  the 
owners  of  frontage  of  the  property  fronting 
on  a  proposed  street  improvement,  within 
ten  day 8  after  expiration  of  the  time  of 
publication  and  posting  of  the  notice  of 
the  resolution  of  intention  to  order  the  work, 
filed  their  protest  and  objection  against  the 
doing  of  the  work,  the  jurisdiction  of  the 
board  to  proceed  with  the  improvement  is 
not  only  suspended  for  six  months,  but  can- 
not be  again  exercised  without  the  passage 


and  publication  of  a  new  resolution  of  inten- 
tion to  order  the  work.  (City  Street  Imp. 
Co.  v.  Babcock,  123  Cal.  205.) 

49.  In  a  proceeding  to  review  the  action 
of  a  municipal  council,  in  reference  to  a 
street  improvement,  it  is  improper  to  join 
the  superintendent  of  streets  and  the  street 
contractor  as  parties  defendant.  (Quin- 
chard  v.  Board  of  Trustees  of  Alameda,  113 
Cal.  664.) 


5.  Alteration    in    Improvement    and    Annul- 

ment of  Contract. 

50.  The  supervisors  have  no  power  to  au- 
thorize a  change  in  the  amount  of  assess- 
ment constituting  a  lien,  by  increasing  or 
diminishing  the  work  to  be  done  by  a  con- 
tractor for  a  street  improvement,  and  where 
they  lowered  the  grade  of  a  street  after  the 
letting  of  a  contract  under  a  resolution  of 
intention  to  fill  It  to  a  higher  grade,  the  im- 
provement to  fill  it  to  the  lower  grade  not 
being  specified  in  the  resolution  of  intention, 
nor  in  the  contract,  the  supervisors  had  no 
jurisdiction  to  order  such  improvement,  and 
there  was  no  contract  therefor,  and  no  basis 
for  a  valid  assessment  for  such  improve- 
ment.   (Warren  v.  Chandos,  115  Cal.  382.) 

51.  The  supervisors,  having  general  power 
over  all  improvements  of  streets,  and  to  fix 
and  change  the  official  grade  or  width  there- 
of, and  to  rescind  a  previous  order  for  the 
improvement  of  a  street,  the  effect  of  an 
order  changing  the  line  of  the  official  grade 
of  a  street,  after  a  contract  has  been  let  for 
the  grading  thereof,  under  a  prior  resolution 
of  intention,  is  to  take  away  jurisdiction  to 
make  the  improvement  previously  author- 
ized, and  the  con  tract  for  doing  the  work 
thereby  ceases  to  be  operative,  and  the  con- 
tractor, whatever  remedy  he  may  have  for 
being  prevented  from  carrying  out  his  con- 
tract, cannot  proceed  with  its  performance, 
and  make  the  expense  a  charge  on  adjacent 
lands.     (Warren  v.  Chandos,  115  Cal.  382.) 

6.  Liability  of  City  for  Damages  from  Im- 

provement. 

Abutting  owner  may  enjoin  city  from  en- 
joining watercourse.     See  Injunctions,  17. 

52.  In  an  action  against  a  municipality  to 
recover  for  damages  alleged  to  have  been 
occasioned  to  a  lot  of  the  plaintiff  by  reason 
of  a  change  in  the  grade  of  a  street  upon 
which  it  abuts,  the  estimate  of  the  damage 
should  be  made  by  considering  the  value  and 
condition  of  the  lot  as  of  the  time  the  work 
of  changing  the  grade  was  done,  and  not 
as  of  the  time  the  ordinance  changing  the 
grade  was  passed;  and  if,  between  such 
times,  a  street  railroad,  in  pursuance  of  a  re- 
quirement of  its  franchise,  lays  Its  tracks  on 
the  official  grade,  the  damage  thereby  oc- 
casioned the  lot  cannot  be  recovered  in  such 
action  against  the  municipality.  (Bancroft 
v.  San  Diego,  120  Cal.  432.) 

53.  The  city  of  San  Diego  cannot  be  held 
liable  in  an  action  against  it  to  recover 
damages  occasioned  an  adjoining  proprietor 
from  a  change  of  the  grade  of  the  street. 
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unless  the  claim  for  damages  has  been  pre- 
sented to  the  common  council  within  six 
months  after  the  occurrence  from  which  the 
damages  arose,  as  required  by  section  10, 
chapter  2,  of  article  2  of  its  charter.  (Stats. 
1889,  p.  658.)  (Bancroft  v.  San  Diego.  120 
Cal.  432.) 

54.  Where  a  contract  was  let  to  grade  a 
street  to  the  official  grade,  which  remained 
officially  established  at  the  former  limit, 
after  an  abortive  aittempt  by  the  municipal 
authorities  to  increase  it  by  eight  feet,  and, 
through  an  error  in  the  furnishing  of  grade 
lines  and  limits  to  the  contractor  by  the  city 
engineer  and  surveyor,  the  street  was  filled 
eight  feet  above  the  official  grade,  which 
extra  filling  caused  damage  to  the  land  of  a 
property  owner,  by  damming  a  well-defined 
channel  through  which  surface  water  was 
wont  to  flow,  and  backing  the  water  upon 
his  land,  the  city  is  not  liable  for  such  re- 
sulting Injury.  (Sievers  v.  San  Francisco, 
115  Cal.  648.) 

55.  Where  the  plaintiff  pleaded  and  proved 
that  the  official  grade  was  eight  feet  less 
than  the  grading  actually  done,  and  showed 
that  the  proceedings  of  the  supervisors 
called  only  for  grading  to  the  official  grade 
without  specifying  feet,  the  plaintiff  is  not 
Injured  by  allowing  the  defendant  upon 
cross-examinaftlon  to  show  that  the  error  of 
the  city  engineer  and  surveyor  caused  the 
extra  filling.  (Sievers  v.  San  Francisco,  115 
Cal.  648.) 

56.  A  municipal  corporation  is  not  liable 
for  damages  resulting  from  the  construction 
of  an  embankment  in  the  grading  of  a  street, 
which  merely  causes  the  surface  water  upon 
the  lot  of  the  plaintiff  situated  below  the  level 
of  the  graded  street  to  accumulate  thereupon, 
instead  of  flowing  freely  therefrom,  as  be- 
fore the  grading  of  the  street,  where  It  does 
not  appear  that  the  water  flowed  therefrom 
in  a  well-defined  channel,  or  that  accumu- 
lated surface  waters  were  turned  from 
other  lands  upon  the  lot  of  the  plaintiff. 
(Lampe  v.  San  Francisco,  124  Cal.  546.) 

7.  Street  Improvement  Bonds,  Questions  Re- 
lating to. 

57.  The  act  of  March  17,  1891.  relative  to 
a  system  of  street  improvement  bonds,  does 
not  conflict  with  any  limitation  upon  legis- 
lative power  to  be  found  in  the  constitution, 
amd  is  within  the  scope  of  legislative  power; 
and  the  questions  of  its  wisdom  and  benefi- 
cial operation  are  exclusively  for  the  legis- 
lature.    (Hellman  v.  Shoulters,  114  Cal.  136.) 

58.  The  act  of  1891  is  not  in  conflict  with 
section  11  of  article  I  of  the  constitution, 
which  provides  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation,  but 
the  subject  upon  which  the  law  is  to  operate 
being  municipalities  in  general,  the  fact  that 
alternative  modes  of  procedure  are  open  to 
the  choice  or  submitted  to  the  judgment  of 
the  council  does  not  indicate  a  lack  of  uni- 
formity. (Hellman  v.  Shoulters,  114  Cal. 
136.) 

59.  The  act  of  1891  does  not  improperly 
delegate  legislative  power  by  vesting  In  the 


council  power  to  create  and  extend  the  lien 
of  the  assessment  and  to  fix  the  rate  of  in- 
terest, or  discretion  to  pursue  one  of  sev- 
eral schemes  for  Improving  streets;  but  the 
legislature  may  delegate  all  powers  of  a 
municipal  nature,  including  the  power  to  im- 
prove streets,  (Hellman  v.  Shoulters,  114 
Cal.  136.) 

60.  The  act  of  1891  does  not  express  two 
subjects  in  the  title,  merely  because  it  re- 
fers to  the  title  of  the  act  of  which  it  is 
amendatory;  but  the  act  being  to  add  an  ad- 
ditional part  to  the  Vrooman  act  in  rela- 
tion to  a  system  of  street  improvement 
bonds,  which  is  a  matter  included  within 
the  general  subject  of  the  former  act;  has 
reference  to  only  one  subject.  (Hellman  v. 
Shoulters,  114  Cal.  136.) 

61.  The  street  Improvement  bonds  pro- 
vided for  in  the  act  of  1891,  are  municipal 
bonds,  In  which  the  city  is  the  obligor, 
though  payable  only  out  of  a  special  fund 
to  be  raised  by  assessement,  with  personal 
liability  imposed  upon  the  city  or  upon  prop- 
erty owners,  and  the  property  liable  thereto 
may  be  assessed  once  for  all  liens  under  the 
act.  and  all  taxes  may  be  levied  thereon  in 
advance  to  be  paid  annually,  and  the  fact 
that  the  mode  of  assessment  and  levy  may 
be  unwise  and  capable  of  working  in- 
equality and  hardship  is  not  a  matter  for 
the  court  to  consider.  (Hellman  v.  Shoul- 
ters, 114  Cal  136.) 

62.  The  agreement  to  pay  interest  on  the 
bonds  is  the  contract  of  the  city,  and  the 
rate  is  a  matter  of  contract;  nor  can  the 
owner  complain  of  a  provision  allowing  him 
an  extension  of  time  in  which  to  pay  any 
installment,  and  as  to  him  the  imposition 
of  interest  may  be  supported  as  a  penalty 
for  delinquency.  (Hellman  v.  Shoulters,  114 
Cal.  136.) 

63.  The  rate  of  interest  is  one  of  the  terms 
upon  which  bids  are  invited,  and  presumably 
enters  into  the  price  bid,  and  if  the  rate 
fixed  is  high,  the  presumption  is  that  the 
price  will  be  proportionately  low,  and  there 
is  no  such  inequality  in  rate  as  to  affect  the 
uniform  operation  of  the  law.  (Hellman  v. 
Shoulters,  114  Cal.  136.) 

64.  Where  an  ordinance  providing  for 
street  improvement  bonds  affords  an  oppor- 
tunity to  all  taxpayers  to  pay  the  tax  and 
thus  escape  the  extension  of  the  lien,  this 
fact  bears  upon  the  reasonableness  of  the 
ordinance.  (Hellman  v.  Shoulters,  114  Cal. 
136.) 

65.  The  bond  act  was  not  impliedly  re- 
pealed by  the  revision  of  the  Vrooman  act, 
March  31.  1891,  in  respect  of  features  which 
were  in  it  when  the  bond  act  was  passed, 
and  which  did  not  change  the  Vrooman  act 
in  any  respect  material  to  the  operation  of 
the  bond  act,  nor  by  the  adding  of  new  sec- 
tions having  the  same  numbers  as  those  of 
the  bond  act,  but  relating  to  a  different  sub- 
ject matter,  and  it  will  be  rather  presumed 
that  the  sections  were  numbered  by  mistake. 
(Hellman  v.  Shoulters,  114  Oak  136.) 

66.  In  an  action  to  enjoin  a  sale  to  enforce 
a  lien  under  the  bond  act,  the  burden  of 
proof  is  upon  the  plaintiff  to  show  defects  in 
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the  procedure  for  the  issuance  of  the  bonds, 
and  to  sustain  even  negative  allegations  as 
to  the  absence  of  required  notices,  and  to 
show  that  no  notice  was  given,  or  that  the 
notice  given  was  insufficient.  (Hellman  v. 
Shoulters,  114  Gal.  136.) 

X.  Contracts. 

1.  Specifications;  Recording  Contract;  Hours 

of  Labor;  Chinese  Labor. 

67.  A  contract  for  a  street  improvement 
which  requires  the  work  to  be  done  in  ac- 
cordance with  specifications  declared  to  be 
annexed  to  the  contract  and  made  part 
thereof  is  invalid,  if  no  specifications  are 
shown  to  haive  been  prepared,  and  none  ap- 
pear ever  to  have  been  annexed  to  the  con- 
tract.   (Gray  v.  Richardson,  124  CaL  460.) 

68.  The  failure  of  the  superintendent  of 
streets  to  record  the  contract  at  the  proper 
time  does  not  affect  the  rights  of  the  con- 
tractor.   (Wells  v.  Wood,  114  Cal.  255.) 

60.  Where  no  condition  was  imposed  by 
the  council  for  the  exclusion  of  Chinese  la- 
borers or  In  regard  to  what  should  constitute 
a  day's  work,  the  street  superintendent  has 
no  power  to  impose  such  conditions,  nor  to 
make  a  contract  other  than  that  authorized 
by  the  council  and  upon  which  bids  were  in- 
sisted.    (Hellman  v.  Shoulters,  114  Cal.  136.) 

2.  Bids  and  Proposals;  Awarding  Contracts; 
Private  Contract;  Forfeiture  of  Deposit. 

70.  Where  a  contract  for  a  street  improve- 
ment on  an  accepted  street  in  the  city  and 
county  of  San  Fraaicisco,  by  paving  it  with 
bituminous  rock,  was  let  under  a  resolution 
of  the  board  of  supervisors,  without  inviting 
proposals  for  bids,  and  without  any  oppor- 
tunity for  the  competition,  the  contract  is 
unauthorized  and  void  under  the  street  im- 
provement act,  which  applies  to  any  contract 
for  doing  any  work  authorized  by  the  act, 
irrespective  of  the  character  of  the  street, 
or  of  the  mode  in  which  the  expense  is  to  be 
paid,  and  is  in  excess  of  the  jurisdiction  of 
the  board  of  supervisors,  and  the  city  and 
county  is  not  liable  thereunder,  and  man- 
damus will  not  lie  to  compel  the  auditor  to 
draw  a  warrant  upon  the  treasurer  for  the 
expense  of  such  improvement.  (Santa  Cruz 
Rock  Pavement  Co.  v.  Broderick,  113  Cal. 
628.) 

71.  The  provision  of  the  street  law  that 
the  certified  check  accompanying  a  bid  for 
street  work  shall  be  declared  forfeited  if  the 
successful  bidder  falls  to  enter  into  the  con- 
tract, contemplates  a  forfeiture  for  failure  to 
enter  into  a  contract  based  upon  legal  pro- 
ceedings of  the  municipal  authorities;  but 
when  the  proceedings  are  illegal,  the  promise 
of  the  contractor  is  a  naked  offer  without 
consideration,  and  he  is  not  estopped  or 
bound  thereby,  and  a  deposit  of  money  ac- 
companying such  a  promise  is  recoverable  at 
law.  (N.  P.  Perine  Contracting  etc.  Co.  v. 
Pasadena,  116  Cal.  6.) 

72.  The  requirement  in  the  Vrooman  ace 
that  the  proposals  or  bids  shall  in  open  ses- 


sion be  examined  and  publicly  declared  by 
the  city  council  is  imperative;  and  where  the 
minutes  of  the  board  put  in  evidence  showed 
no  such  proceeding  to  have  been  had  at  any 
time,  it  must  be  concluded  that  it  was  not 
done;  and  the  assessment  is  rendered  void 
by  the  failure  of  such  proof.  (Edwards  v. 
Berlin,  123  Cal.  544.) 

73.  Under  section  5  of  the  street  improve- 
ment act,  as  amended  in  1891,  it  is  in  the 
power  of  the  city  council  to  reject  any  and 
all  proposals  for  a  street  improvement,  when 
deemed  for  the  public  good,  and  also  the  bid 
of  any  party  who  has  been  delinquent  and 
unfaithful  in  any  former  contract  with  the 
municipality,  and  may  award  the  contract 
therefor  to  the  lowest  responsible  bidder, 
rejecting  a  lower  bid  from  one  found  to  have 
been  thus  delinquent  and  unfaithful;  and  its 
determination  as  to  the  facts  is  as  conclusive 
as  the  verdict  of  a  jury  or  the  finding  of  a 
court  upon  facts  within  its  jurisdiction. 
(Girvin  v.  Simon.  116  Cal.  604.) 

74.  The  city  of  San  Francisco  has  no 
power  either  under  the  consolidation  act  and 
amendments  thereto,  or  under  the  Vrooman 
act,  to  make  a  private  contract,  without  com- 
petitive bidding,  for  street  work  in  front  of 
the  lands  owned  by  it,  the  cost  of  which  is 
chargeable  against  and  payable  out  of  the 
funds  of  the  city.  (City  Imp.  Co.  v.  Brod- 
erick, 125  Cal.  139.) 

Election  of  owners  to  do  work.  See  post, 
X,  4. 

3.  Delegation  of  Discretion  Vested  in  Super- 
visors,   Effect   of. 

Description  does  not  delegate  power  to  su- 
perintendent of  streets.    See  ante,  47. 

75.  Specifications  in  the  contract  for  street 
work  delegating  duties  which  the  council 
alone  can  perform  render  the  contract  and 
the  assessment  thereunder  void.  (Chase  v. 
City  Treasurer  of  Los  Angeles,  122  Cal.  540.) 

76.  A  contract  for  a  street  improvement, 
under  the  street  improvement  act  of  1885, 
which  delegates  to  the  superintendent  of 
streets  power  to  determine  whether  more  or 
less  work  shall  be  done  by  the  contractor, 
and  what  materials  shall  be  used  in  certain 
events,  and  whether  or  not  the  right  kind  of 
material  has  been  used,  is  invalid;  and  no 
assessment  can  be  enforced  thereunder. 
(Stansbury  v.  White,  121  Cal.  433.) 

77.  A  discretion  lodged  in  the  board  of  su- 
pervisors alone  cannot  be  delegated  to  tb' 
superintendent  and  city  engineer;  and  whe 
the  specifications  of  a  contemplated  8 tree, 
improvement  leave  it  to  them  to  designate 
what  extra  concrete  shall  be  put  in,  to  l>e 
paid  for  at  a  pro  rata  of  the  contract  price, 
thus  giving  them  power  to  Increase  the  cost 
of  the  work  to  an  indefinite  extent,  and 
withholding  from  the  property  owner  all 
means  of  determining  what  may  be  to  him 
the  ultimate  cost  of  the  finished  work,  the 
proceedings  for  the  improvement  are  there- 
by rendered  invalid*,  (N.  P.  Perine  Contract- 
ing etc.  Co.  v.  Pasadena,  116  Cal.  6.) 

78.  A  contract  delegating  to  the  superin- 
tendent of  streets  the  power  to  determine 
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the  amount  of  fine  material  to  be  used,  so 
as  to  render  It  Impossible  for  bidders  to 
determine  in  advance  the  cost  or  profit  of  the 
work,  renders  the  contract  invalid,  and  the 
assessment  therefor  is  void  and  will  not 
create  a  lien  upon  the  adjacent  land.  (Cali- 
fornia Imp.  Co.  v.  Reynolds,  123  Cal.  88.) 

4.  Election  of  Owners  to  do  the  Work. 

Private  contract  by  city  to  improve  street 
in  front  of  its  own  land.    See  ante,  74: 

79.  Under  section  5  of  the  street  improve- 
ment act  of  1889,  which  provides  for  a  right 
of  election  of  the  owners  of  three-fourths  of 
the  frontage  to  take  the  work  of  a  proposed 
street  improvement  and  to  enter  into  a  writ- 
ten contract  therefor  within  a  specified 
period,  and  that  if  they  fail  so  to  elect  and 
contract  within  such  period,  the  superin- 
tendent of  streets  shall  enter  into  a  contract 
with  the  original  bidder  to  whom  the  con- 
tract was  awarded,  until  the  expiration  of 
the  period  within  which  the  owners  are  al- 
lowed to  enter  into  the  contract,  the  super- 
intendent of  streets  has  no  power  to  enter 
into  a  contract  with  the  bidder,  and  a  con- 
tract entered  into  with  him  prior  to  expira- 
tion of  that  time  is  invalid,  and  cannot  form 
the  basis  of  an  assessment.  (California  Imp. 
Co.  v.  Quinchard,  119  Cal.  87.) 

5.  Lien  of  One  Improving  Property  at  Re- 
quest of  Owner. 

Act  authorizing  creation  of  lien  for 
street  assessment  on  contract  with  one  who 
is  reputed  owner  is  void.  See  Constitutional 
Law,  24. 

Mechanic's  lien  for  work  done  on  street, 
time  of  filing.    See  Mechanics'  Liens,  35. 

80.  The  lien  provided  for  in  section  1191  of 
the  Code  of  Civil  Procedure,  In  favor  of 
one  who,  at  the  request  of  the  owner  of  a 
lot,  improves  the  street  or  sidewalk  in  front 
of  or  adjoining  the  same,  can  be  acquired 
and  enforced  only  against  a  lot  In  an  "in- 
corporated city  or  town" ;  and  a  complaint  to 
enforce  such  a  lien,  setting  forth  a  contract 
for  grading  and  other  work,  which  shows 
upon  its  face  that  the  work  was  to  be  done 
outside  of  any  city  or  town,  and  was  to  be 
done  in  accordance  with  an  ordinance  to  be 
passed  by  the  board  of  supervisors  of  the 
county,  does  not  state  a  cause  of  action;  and 
if  such  complaint  leaves  it  uncertain 
whether  the  work  to  be  done  under  the  con- 
tract was  within  an  incorporated  city  or 
town,  and  uncertain  as  to  whether  an  ordi- 
nance was  passed  by  the  board  of  supervis- 
ors of  the  county,  it  Is  subject  to  a  demurrer 
for  uncertainty.  (Durrell  v.  Dooner,  119  Cal. 
411.) 

81.  Under  section  1191  of  the  Code  of 
Civil  Procedure,  the  fact  thnt  the  real 
owner  of  the  land  knew  of  the  work 
while  it  was  being  performed,  and  neither 
made  objection  thereto,  nor  gave  any  notice 
that  he  would  not  be  responsible  therefor, 
does  not  entitle  the  contractor  to  a  lien. 
(Santa  Cruz  Rock  Pa  v.  Co.  v.  Lyons,  117 
Cal.  212.) 


6.  Performance  of  Contract;  Time  for  and 
Extension  of;  Commencement  and  Com- 
pletion; Additional  Work. 

82.  The  contract  must  be  fulfilled  within 
the  time  specified  therein,  or  such  further 
time  as  may  have  been  given  therefor  by  a 
valid  extension  during  the  life  of  the  con- 
tract; and  when  the  work  has  not  been  per- 
formed within  the  time  so  limited  therefor, 
the  contract  ceases  to  have  any  vitality,  and 
jurisdiction  thereafter  to  extend  it  or  to  levy 
an  assessment  thereon  becomes  extinct,  and. 
even  if  the  work  is  completed  thereafter,  it 
forms  no  foundation  for  a  valid  assessment. 
The  only  power  reserved  is  to  let  the  com- 
pletion of  the  work  anew.  (Kelso  v.  Cole, 
121  Cal.  121.) 

83.  A  resolution  extending  time  for  the 
performance  of  the  work  is  not  jurisdic- 
tional In  the  absolute  sense,  but  is  an  act 
within  the  exercise  of  the  jurisdiction  as- 
sumed to  be  vested  in  the  board;  and  where 
the  description  of  the  work  in  such  a  resolu- 
tion is  sufficient  as  between  the  board  and 
the  contractor  to  indicate  what  contract  it 
was  intended  to  extend,  nothing  more  is  re- 
quired.   (Edwards  v.  Berlin,  123  Cal.  544.) 

84.  Under  section  6  of  the  street  improve- 
ment act,  it  is  essential  to  the  validity  of 
the  Hen  of  a  street  assessment  that  the  su- 
perintendent of  streets  should  fix  the  time 
for  the  commencement  of  the  work,  which 
must  not  be  more  than  fifteen  days  from  the 
date  of  the  contract,  and  also  for  its  com- 
pletion; and  a  complaint  In  an  action  to 
enforce  the  lien  should  contain  a  definite  al- 
legation of  such  facts.  An  allegation  setting 
forth  the  contract  as  of  a  certain  date  and 
that  the  superintendent  "fixed  the  time  for 
beginning  said  work  to  be  within  fifteen 
days  from  the  date  thereof,  and  the  time  for 
completing  said  work  to  be  within  one  hun- 
dred and  eighty  days  thereafter"  must  be 
construed  as  meaning  that  the  time  for  the 
completion  of  the  work  commenced  to  run 
at  the  date  of  the  contract;  and  if  the  com- 
plaint further  shows  that  an  extension  of 
time  for  doing  the  work  was  not  granted  un- 
til after  the  date  so  determined  for  Its  com- 
pletion, and  that  the  work  was  not  finished 
until  within  the  time  so  extended,  it  must  be 
held,  on  demurrer  to  the  complaint,  that  no 
lien  was  created.  (Palmer  v.  Burnham,  120 
Cal.  364.) 

85.  Where  the  work  done  under  the  con- 
tract for  a  street  Improvement  has  been  ac- 
cepted by  the  street  superintendent,  the 
property  owner,  if  aggrieved,  must  appeal  to 
the  city  council,  and  if  he  fails  to  do  so,  he 
is  estopped  from  claiming  in  an  action  upon 
a  street  assessment  that  the  work  was  not 
properly  performed  according  to  the  con- 
tract, and  evidence  Is  not  admissible  in  such 
action  to  show  that  it  was  not  performed  as 
by  the  contract  required.  (Girvin  v.  Simon, 
116  Cal.  604.) 

86.  Although  a  street  assessment  cannot 
be  legally  enforced  for  failure  to  get  an  or- 
der extending  the  time  for  the  completion  of 
the  work,  yet  an  action  will  lie  upon  a 
promise  to  waive  defects  and  pay  for  the 
same,  in  consideration  of  the  contractor  do- 
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lug  additional  work,  and  such  promise  is 
valid,  and  based  upon  a  sufficient  considera- 
tion of  detriment  to  the  contractor  and  bene- 
fit to  the  lotowner,  to  be  enforceable  like 
any  other  legal  obligation.  (Bernstein  v. 
Downs,  112  Cal.  197.) 

87.  Where  the  complaint  upon  such  street 
assessment  shows  that  the  additional  work 
was  ordered  by  the  board  of  trustees  of  the 
city,  it  does  not  show  that  the  contract  to 
do  such  work  was  unlawful  under  section 
«02  of  the  Penal  Code,  and  section  1667  of 
the  Civil  Code,  as  being  for  a  "digging"  in 
the  street  without  proper  license;  and  if 
there  was  any  unlawfulness  in  the  contract, 
it  should  be  pleaded  as  matter  of  defense. 
(Bernstein  v.  Downs,  112  Cal.  197.) 

XI.  Assessments. 
1.  Statute  must  be  Strictly  Pursued. 

88.  Proceedings  for  the  Improvement  of 
streets  are  in  invitum,  and  purely  statutory, 
and  afford  no  opportunity  for  invoking  any 
of  the  principles  of  equity,  and  the  validity 
of  the  assessment  therefor  depends  upon  the 
exercise  of  a  statutory  power,  and  the  party 
seeking  the  right  to  enforce  it  must  show 
that  the  statutory  power  has  been  strictly 
pursued.    (Warren  v.  Chandos,  115  Cal.  382.) 

2.  Time  for  Issuance  of;  Mandamus  to  Com- 

pel Issuance. 

89.  The  statute  does  not  prescribe  any  par- 
ticular time  after  the  acceptance  of  the  work 
within  which  the  superintendent  shall  Issue 
the  assessment  and  warrant;  and  the  mere 
lapse  of  more  than  three  years  after  such 
acceptance,  or  of  more  than  the  period  fixed 
as  the  duration  of  the  lien,  is  not  of  Itself  a 
bar  to  their  issuance;  but  the  superintendent 
Is  presumed  to  have  regularly  performed  his 
official  duty  in  making  the  assessment  and 
his  act  Is  prima  facie  valid,  and  any  facts  or 
reasons  why  the  lapse  of  time  was  such  as 
to  deprive  him  of  the  right  to  make  the  as- 
sessment, should  be  presented  as  an  affirma- 
tive defense,  and  not  by  way  of  demurrer  to 
the  complaint.  (Williams  v.  Bergin,  116  Cal. 
56.) 

90.  If  no  valid  contract  has  been  made  for 
doing  the  work,  the  superintendent  of  streets 
is  justified  in  refusing  to  issue  an  assess- 
ment therefor,  and  mandamus  will  not  He  to 
compel  him  to  issue  it.  (Gray  v.  Richardson, 
124  Cal.  460.) 

3.  Certificate  of  Engineer;  Return  of  War- 

rant. 

91.  The  statute  does  not  make  the  certifi- 
cate of  the  town  or  city  engineer,  from  which 
the  superintendent  is  to  ascertain  the 
amount  for  which  the  assessment  is  to  be 
made,  any  part  of  the  assessment,  and 
though  it  requires  the  certificate  to  be  re- 
corded, and  makes  the  warrant,  assessment, 
certificate,  and  diagram,  with  the  affidavit 
of  demand  and  nonpayment,  prima  facie  evi- 
dence of  the  regularity  and  correctness  of 
th«  assessment,  yet  it  does  not  require  the 
certificate  to  be  attached  to  the  other  instru- 


ments, nor  that  it  accompany  them  when 
they  are  offered  in  evidence,  nor  does  its  ab- 
sence from  among  them  constitute  a  defect 
in  the  assessment;  and  an  erroneous  ruling 
excluding  the  assessment  from  evidence,  on 
the  ground  that  the  certificate  of  the  engi- 
neer was  not  attached  thereto,  is  an  error  to 
be  corrected  by  appeal,  and  cannot  form  the 
basis  of  a  right  to  a  second  assessment. 
(Gray  v.  Lucas,  115  Cal.  430.) 

92.  No  lien  can  be  acquired  under  a  street 
assessment  without  the  record  of  a  valid 
certificate  of  the  city  engineer  required  by 
law  to  be  recorded  with  the  warrant,  assess- 
ment, and  diagram  in  the  office  of  the  super- 
intendent of  streets.  If  such  certificate  is 
not  signed  by  the  city  engineer  either  in  per- 
son or  by  deputy,  but  his  name  is  signed 
thereto  in  the  handwriting  of  a  mere  em- 
ployee, who  did  the  surveying  and  meas- 
uring required  to  be  done  and  certified  by 
the  city  engineer,  it  is  fatally  defective  and 
invalid,  and  its  record  cannot  constitute  the 
basis  of  a  lien.  (Frenna  v.  Sunnyside  Land 
Co.,  124  Cal.  437.) 

93.  A  subsequent  certificate  signed  by  the 
city  engineer,  merely  certifying  that  the  rec- 
ord of  the  former  certificate  shows  certain 
specified  facts,  cannot  have  the  effect  to  aid 
or  cure  the  defective  certificate,  but  is  at 
best  only  secondary  evidence  of  its  contents. 
The  defective  certificate  cannot  be  cured  by 
any  proof  that  the  facts  stated  therein  are 
true.  (Frenna  v.  Sunnyside  Land  Co.,  124 
Cal.  437.) 

94.  In  an  action  to  foreclose  the  lien  of  an 
assessment  for  street  work,  where  it  appears 
that  the  superintendent  of  streets  failed  to 
sign  the  record  of  the  return  of  the  warrant, 
such  omission  is  fatal  to  plaintiff's  cause  of 
action.    (Witter  v.  Bachman,  117  Cal.  318.) 

95.  There  can  be  no  right  of  action  upon 
a  street  assessment  until  after  the  Issuance 
and  return  of  the  warrant,  and  where  there 
is  nothing  in  the  complaint  from  which  it 
can  be  inferred  that  there  was  an  unreason- 
able  delay  of  the  plaintiffs  in  making  a  de- 
mand for  the  asssessment  and  warrant,  but 
the  averments  of  the  complaint  are  as  con- 
sistent with  holding  that  the  delay  was  ow- 
ing to  the  superintendent  as  that  it  was  ow- 
ing to  the  plaintiffs,  it  does  not  appear  from 
the  complaint  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations;  and  if 
in  fad  the  delay  resulted  from  the  neglect 
of  the  plaintiffs  to  make  any  demand  for  an 
unreasonable  time,  and  for  a  time  greater 
than  the  period  in  which  the  assessment 
would  have  been  a  lien  upon  the  property, 
or  from  any  conduct  of  the  plaintiffs,  which 
should  deprive  them  of  the  right  to  enforce 
the  assessment,  the  facts  should  be  pleaded 
by  way  of  defense  in  the  answer.  (Williams 
v.  Bergin,  116  Cal.  56.) 

Patent  defect  in  return  of  warrant.  See 
post,  125. 

4.  Apportionment  of;  Proportional  Assess- 
ment; Boundaries  of  Assessment  Dis- 
trict. 

Assessment  proportional  to  the  benefits. 
See  ante,  17. 
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Assessment  presumed  to  be  in  proportion 
to  benefit.    See  Municipal  Corporations,  40. 

96.  Under  the  street  improvement  act  of 
1885,  as  amended  in  1881  (Stats.  1891,  p.  196), 
a  block  of  land,  in  the  form  of  a  right-angled 
triangle,  bounded  by  main  streets,  and  which 
touches  another  street  on  which  an  im- 
provement has  been  made  only  at  the  point 
of  its  acute  angle,  is  properly  assessed,  un- 
der section  7,  subdivision  3,  of  that  act  for 
its  part  of  work  done  on  the  crossing  formed 
by  the  intersection  of  the  improved  street 
with  the  intersecting  street  forming  the  base 
of  the  triangle,  and,  under  section  7,  subdi- 
vision 4  of  that  act,  is  also  properly  assessed 
for  its  portion  of  the  work  done  on  the  im- 
proved street  opposite  the  termination  of  a 
street  forming  the  hypotenuse  of  the  tri- 
angle.   (Martin  v.  Wagner,  120  Cal.  623.) 

97.  Section  12%  of  the  general  street  law 
as  amended  in  1889.  authorizing  a  propor- 
tional asssessment  for  the  amount  of  the 
contract  completed,  upon  the  completion  of 
two  blocks  or  more  of  any  improvement,  in- 
stead of  waiting  until  the  completion  of  the 
improvement,  applies  only  to  an  existing 
contract  under  which  the  whole  work  is  to 
be  completed,  and  is  not  intended  to  give 
new  life  to  a  dead  contract;  and  the  board 
of  supervisors  has  no  jurisdiction  under  that 
section  to  order  a  proportional  assessment, 
when  a  portion  of  the  work  has  been  aban- 
doned by  the  contractor,  and  the  time  for 
completion  of  the  whole  contract  has  ex- 
pired.   (Kelso  v.  Cole,  121  Cal.  121.) 

98.  In  determining  the  validity  of  a  street 
assessment  the  boundaries  of  the  assess- 
ment district  fixed  by  the  resolution  of  in- 
tention will  not  be  construed  as  not  includ- 
ing a  definite  piece  of  land,  merely  because 
the  calls  for  the  angles  and  directions  of  the 
lines  are  at  variance  with  the  calls  for 
streets  and  fixed  points  upon  them,  but  the 
streets  will  be  considered  as  monuments  con- 
trolling the  angles  which  they  or  their  par- 
allels are  supposed  to  make  with  each  other, 
and  a  fixed  point  on  a  street  will  control  the 
direction  of  a  line  supposed  to  be  parallel 
with  another  street,  and  it  is  sufficient  if  a 
surveyor,  by  rejecting  the  erroneous  calls 
for  angles  and  directions,  can  definitely  lo- 
cate the  boundaries  of  the  assessment  dis- 
trict by  means  of  the  streets  and  fixed 
points  upon  them.  (Thomason  v.  Cuneo.  119 
Cal.  25.) 


5.  What     Property     Subject     to;  Name    of 

Owner. 

99.  A  street  assessment  cannot  be  en- 
forced against  lots  used  for  school  purposes; 
and  In  an  action  to  enforce  an  assessment 
against  school  lots  for  an  Improvement  of 
the  street  fronting  the  same,  the  complaint 
must  allege  that  the  lots  are  not  used  for 
school  purposes,  else  it  is  subject  to  a  de- 
murrer for  want  of  facts  sufficient  to  state 
a  cause  of  action.  (Witter  v.  Mission  School 
District,  121  Cal.  350.) 

Error  in  designation  in  name  of  owner. 
See  ante,  20. 


6.  Supplemental  Assessment;  Changing  As- 
sessment. 

Judgment  of  nonsuit  and  sufficiency  of 
showing  for  second  assessment.  See  post. 
XI,  10,  d. 

What  error  will  not  entitle  one  to  a  sec- 
ond assessment.    See  ante,  91. 

100.  Under  section  9  of  the  street  improve- 
ment act  the  right  to  a  second  assessment 
upon  defeat  of  a  prior  action  of  foreclosure, 
does  not  exist  unless  it  appears  by  the  final 
judgment  in  such  action  that  it  was  defeated 
by  reason  of  some  infirmity  in  the  assess- 
ment, or  in  the  recording  thereof,  or  In  the 
return  thereof,  and  the  facts  upon  which  the 
judgment  was  based  must  show  the  grounds 
upon  which  the  suit  was  defeated;  and  if 
it  was  defeated  by  reason  of  a  defect  or  in- 
firmity in  any  other  step  taken  in  the  pro- 
ceedings than  those  specified  In  the  statute, 
or  by  reason  of  a  lack  of  evidence,  or  failure 
to  prove  any  other  fact  essential  to  a  recov- 
ery, the  statute  giving  a  right  to  a  second 
assessment  does  not  apply.  (Gray  v.  Lucas. 
115  Cal.  430.) 

101.  Under  the  street  opening  act  of  1889 
(Stats.  1889,  p.  70),  where  a  deficiency  has 
arisen  in  the  collections  under  the  original 
assessment  for  the  opening  and  extension  of 
a  street  and  a  supplemental  assessment  to 
reimburse  money  advanced  from  the  general 
fund  to  meet  such  deficiency  has  proved  in- 
sufficient for  that  purpose,  the  municipal 
council  has  authority,  if  the  proceedings 
were  regularly  pursued,  to  make  a  second 
supplemental  assessment  to  complete  such 
reimbursement.  (Gill  v.  Oakland,  124  Oal. 
335.) 

102.  Where  the  time  for  the  hearing  of  ob- 
jection to  the  second  supplemental  assess- 
ment was  fixed  by  the  city  council  for  the 
stated  hour  of  9:15  P.  M.  of  a  specified  date, 
and  notice  was  given  of  such  hearing  to  the 
objectors,  who  attended  at  the  hour  desig- 
nated, but  previously  to  that  hour,  without 
notice  to  the  objectors,  the  meeting  was  ad- 
journed until  the  next  evening,  the  council 
thereby  lost  jurisdiction  to  consider  the  ob- 
jections, or  to  make  a  valid  assessment  with- 
out giving  a  new  notice  to  the  objectors. 
(Gill  v.  Oakland,  124  Cal.  336.) 

Supervisors  cannot  change  assessment  by 
Increasing  or  diminishing  work  to  be  done. 
See  ante,  IX,  5. 

7.  Appeal. 

What  error  should  be  corrected  by  appeal: 
See  ante,  91. 

Assessments  are  conclusive  unless  owner 
appeals  to  board.  See  Municipal  Corpora- 
tions. 50. 

103.  Where  a  lot  which  is  properly  assess- 
able for  a  street  improvement  is  assessed  for 
more  than  its  lawful  proportion,  the  remedy 
of  the  owner  is  by  appeal  to  the  board  of 
supervisors.  If  he  fails  to  do  so,  the  error 
N  waived.    (Wells  v.  Wood,  114  Cal.  255.) 

104.  If  the  assessment  Includes  any  ex- 
pense for  paving  or  for  curbs  that  were  laid 
at  the  date  of  the  order,  it  should  be  correct- 
ed on  an  appeal  therefrom.  (Williams  v. 
Bergin.  116  Cal.  66.) 
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105.  An  appeal  to  the  city  council  1b  not 
required  where  the  assessment  is  void  by 
reason  of  incurable  defects.  (Chase  v.  City 
Treasurer  of  Los  Angeles,  122  Oal.  540.) 

106.  Where  an  asssessment  is  rendered  in- 
valid by  a  change  in  the  official  grade  of  a 
street  after  the  letting  of  a  contract  to  the 
official  line,  the  lotowners  need  not  appeal 
to  the  board  of  supervisors  for  a  correction 
of  the  assessment,  and  there  is  no  error  In 
such  case  which  could  be  corrected  on  ap- 
peal.    (Warren  v.  Chandos,  115  Cal.  382.) 

107.  Where  lots  at  the  Intersection  of 
streets  are  assessed  for  double  the  amount 
legally  chargeable  thereon  for  work  done  at 
the  Intersection,  which  Is  assessed  and  ap- 
portioned separately  from  that  done  on  the 
main  street,  such  double  assessment  is  ille- 
gal and  void,  and  the  owners  of  the  lots  may 
resist  the  enforcement  of  such  assessment 
thereon  as  void  upon  its  face,  without  ap- 
pealing to  the  city  council  for  correction  of 
the  assessment.  (Kenny  v.  Kelly,  113  Cal. 
364.) 

108.  Under  section  11  of  the  street  im- 
provement act  (Stats.  1885.  p.  156),  a  notice 
of  an  appeal  by  the  contractor  to  the  city 
council  from  a  street  assessment  which  is 
signed  by  the  city  clerk  and  published  for 
the  requisite  period  of  five  days,  is  sufficient 
if  in  the  following  form,  to  wit:  "Notice  is 
hereby  given  that  an  appeal  of  John  E. 
Magary,  contractor  for  paving  with  basalt 
and  curbing  with  granite  curbing  Washing- 
ton street,  from  Hunter  street  to  El  Dorado 
street  in  the  city  of  Stockton,  to  the  city 
council  of  said  city  from  the  assessment  for 
such  paving  and  curbing  made  by  the  street 
commissioner  of  said  city,  and  from  the  dia- 
gram and  warrant  thereto  attached,  on  the 
ground  that  some  of  the  lots  so  assessed 
were  assessed  to  the  wrong  persons,  and  for 
informalities  of  said  assessment,  diagram, 
and  warrant,  will  be  heard  by  said  city  coun- 
cil at  its  regular  meeting  to  be  held  at  the 
courtroom  of  Department  No.  One  of  the 
superior  court  of  San  Joaquin  county,  Cali- 
fornia, on  the  twenty-eighth  day  of  May, 
1888,  commencing  at  eight  o'clock  P.  M.  of 
that  date,  or  as  soon  thereafter  as  same  can 
be  heard."  (Williams  v.  VIselich,  121  Oal. 
314.) 

109.  Such  notice  Is  not  required  to  be  di- 
rected, eo  nomine,  to  the  persons  who  might 
be  affected  by  the  appeal.  (Williams  v. 
VIselich,  121  Cal.  314.) 


8.  Assignment  of  Demand. 

110.  Where  the  plaintiff  sues  as  assignee 
of  the  contractor,  upon  the  promise  of  the 
defendant  to  pay  the  assessment,  an  as- 
signment of  the  assessment,  diagram,  war- 
rant etc.,  Is  competent  evidence,  as  tending 
to  show  an  assignment  of  the  obligation 
sued  upon;  nor  can  the  defendant  obect  to 
the  sufficiency  of  the  assignment,  where  it 
appears  to  be  sufficient  to  protect  him  as 
against  the  assignor;  and  where  the  record 
shows  that  it  was  intended  to  carry  the 
promise  to  pay  the  assessment,  with  the  as- 
signment of  It,  and  that  the  contractor,  by 
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his  action  and  conduct  and  recognition  of 
the  sufficiency  of  the  assignment,  is  estopped 
to  question  its  sufficiency,  the  judgment 
should  not  be  reversed  for  failure  sufficiently 
to  prove  the  assignment.  (Bernstein  v. 
Downs,  112  Cal.  197.) 

9.  Lien  and  Payment;  Payment  under  Pro- 
test and  Recovery  of  Amount  Paid  from 
City. 

There  is  no  Hen  where  part  of  property  is 
private  street  over  which  board  had  no  juris- 
diction.   See  ante,  34, 

Lien  of  one  improving  property  at  request 
of  owner.    Se  ante,  X,  5. 

Treasurer  not  compelled  to  pay  warrant 
for  street  improvement,  when.    See  ante,  70. 

111.  Money  paid  under  protest  to  the  su- 
perintendent of  streets  to  prevent  a  threat- 
ened sale  and  deed  by  him  for  a  delinquent 
street  assessment  which  is  void,  may  be  re- 
covered back  from  the  city  irrespective  of 
whether  section  3819  of  the  Political  Code 
applies  to  local  assessments.  (Gill  v.  Oak- 
land, 124  Cal.  335.) 

112.  The  liability  of  the  city  to  return 
money  paid  to  the  city  treasurer  which  was 
illegally  exacted  from  the  plaintiff  under  a 
void  street  assessment  is  not  affected  by  the 
fact  that  money  was  advanced  from  the  gen- 
eral fund  to  the  street  opening  district,  and 
that  the  assessment  was  for  the  purpose  of 
reimbursing  the  general  fund.  The  city 
council  levies  all  street  assessments,  and  re- 
tains the  control  of  the  funds  from  first  to 
last,  through  its  proper  officers.  (Gill  v. 
Oakland,  124  Cal.  335.) 

113.  The  plaintiff  Is  not  required  to  pre- 
sent any  claim  to  the  city  council  for  the 
money  illegally  exacted,  before  bringing  an 
action  to  recover  it  back  from  the  city;  and 
where  it  appears  that  the  claim  was  pre- 
sented to  the  auditor  and  sent  to  the  council, 
and  there  referred  to  a  committee  without 
action,  the  council  cannot  avoid  suit  there- 
upon by  refusing  or  neglecting  to  act  upon 
the  claim.     (Gill  v.  Oakland,  124  Cal.  335.) 

114.  A  complaint  stating  all  the  proceed- 
ings of  the  council,  and  of  the  superintend- 
ent of  streets  up  to  the  point  of  advertising 
the  property  for  sale  to  pay  the  tax  in  ques- 
tion, and  showing  that  the  assessment  was 
invalid,  and  that  the  tax  was  delinquent, 
and  that  payment  was  made  under  protest 
to  prevent  a  threatened  sale  and  deed  by  the 
superintendent  of  streets  of  plaintiff's  prop- 
erty, sufficiently  states  a  cause  of  action, 
without  expressly  averring  that  the  super- 
intendent of  streets  was  clothed  with  au- 
thority to  make  the  sale.  The  statute  clothed 
him  with  authority  to  carry  out  his  avowed 
purpose  to  sell.  (Gill  v.  Oakland,  124  Cal. 
335.) 

10.  Actions  on. 

a.  Pleadings  in. 

Complaint  does  not  show  digging  without 
a  proper  license,  when.    See  ante,  87. 

Allegation  of  time  of  commencement  and 
completion  of  work,  what  insufficient  See 
ante,  84. 
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Complaint  on  street  assessment  does  not 
Bhow  cause  of  action  is  barred,  when.  See 
ante,  95. 

115.  A  complaint  in  an  action  upon  a  street 
assessment  averring  that  the  council  direct- 
ed Its  clerk  to  publish  and  post  the  resolu- 
tion of  intention  for  two  days  "in  the  man- 
ner prescribed  by  law,"  and  that  it  was  pub- 
lished and  posted  for  two  days  "in  the  form 
and  manner  above-described,"  is  not  fatally 
defective  for  not  averring  that  it  was  posted 
"conspicuously,"  and  objection  thereto  is 
waived  in  the  absence  of  a  special  demurrer, 
and  the  averment  is  sufficient  after  verdict. 
(California  Imp.  Co.  v.  Reynolds,  123  Oal. 
88.) 

116.  An  averment  "that  the  plaintiff  did 
all  the  work  in  said  contract  mentioned,  and 
duly  performed  on  its  part  in  every  respect 
said  work,  according  to  the  specifications 
and  terms  of  the  contract,"  sufficiently  avers 
performance  of  the  contract.  It  is  not  a 
statutory  averment  of  the  performance  of 
conditions  precedent  referred  to  in  section 
451  of  the  Code  of  Civil  Procedure.  (Cali- 
fornia Imp.  Co.  v.  Reynolds,  123  Cal.  88.) 

117.  The  complaint  need  not  set  out  the 
contract  or  the  specifications  in  extenso;  and 
the  averment  that  the  plaintiff  entered  into 
a  contract  with  the  superintendent  of  streets 
for  doing  the  work  according  to  the  specifi- 
cations therein,  sufficiently  alleges  that  step 
in  the  proceedings  as  a  basis  for  the  recov- 
ery of  an  assessment  upon  the  due  perform- 
ance of  the  contract.  (California  Imp.  Co. 
v.  Reynolds,  123  Cal.  88.) 

118.  Where  a  complaint  upon  a  street  as- 
sessment is  defective,  in  not  setting  out  the 
specifications  which  formed  an  important 
part  of  the  contract  alleged,  and  in  only  re- 
ferring to  them  in  a  general  way,  and  no  de- 
murrer is  interposed  thereto,  the  defect  Is* 
cured  by  an  answer  which  sets  out  the  spec- 
ifications, and  avers  that  they  are  the  speci- 
fications referred  to  in  the  complaint.  (Gir- 
vin  v.  Simon,  116  Cal.  604.) 

119.  A  complaint  in  an  action  to  enforce 
the  lien  of  a  street  assessment  which  shows 
that  the  property  sought  to  be  charged  was 
assessed  to  "unknown  owners,"  and  does 
not  show  any  demand  on  the  premises,  does 
not  state  a  cause  of  action,  and  a  general 
demurrer  thereto  should  be  sustained.  (En- 
gelbret  v.  McElwee,  122  Cal.  284.) 

b.  Parties. 

120.  Upon  the  foreclosure  of  a  valid  street 
assessment,  the  holder  of  the  apparent  rec- 
ord title  is  properly  made  a  party  defendant 
under  the  street  law  of  1885,  though  he  may 
be  in  fact  holding  only  as  a  mortgagee  by 
deed  absolute.  (Wilson  v.  California  Bank, 
121  Cal.  630.) 


c.  Evidence;  Assessment    as    Evidence 
Regularity  of  Prior  Proceedings. 


of 


Evidence  that  the  work  was  not  properly 
done  Is  inadmissible  where  the  owner  has 
not  appealed.    See  ante,  85. 


121.  In  an  action  to  enforce  the  lien  of  a 
street  improvement,  if  all  the  statutory  pro- 
ceedings have  been  sufficient,  the  admission 
in  evidence  of  a  paper  signed  by  the  defend- 
ant, showing  his  willingness  that  the  plain- 
tiff should  perform  the  work,  is  without 
prejudice.    (King  v.  Lamb,  117  Cal.  401.) 

122.  The  street  assessment  put  in  evidence 
in  an  action  to  enforce  It,  makes  a  prima 
facie  case,  which  cannot  be  overcome  with- 
out affirmative  proof  of  a  failure  of  the 
board  to  perform  some  act  essential  to  its 
validity.     (Edwards  v.  Berlin,  123  Cal.  544.) 

123.  The  assessment  for  a  street  improve- 
ment is  prima  facie  proof  of  notice,  so  far 
as  necessary  to  give  the  council  jurisdiction 
to  act,  and  the  mere  showing  that  there  was 
on  record  proof  of  notice,  does  not  shift  the 
burden  of  proof  on  one  assailing  the  assess- 
ment to  show  that  no  notice  was  in  fact 
given,  it  being  the  fact,  and  not  the  record 
evidence  of  the  fact  that  gives  jurisdiction. 
(Hellman  v.  Shoulters,  114  Cal.  136.) 

124.  If  an  affidavit  of  the  posting  of  the 
resolution  of  intention  be  rejected,  as  made 
out  of  the  jurisdiction  of  the  state,  yet  the 
assessment,  diagram,  and  warrant,  with  the 
engineer's  certificate,  are  prima  facie  evi- 
dence of  the  regularity  and  correctness  of 
the  prior  proceedings,  and  sufficiently  prove 
the  posting.  (California  Imp.  Co.  v.  Rey- 
nolds, 123  Cal.  88.) 

125.  The  fact  that  the  assessment,  war- 
rant, diagram,  certificate,  and  affidavit  of  de- 
mand and  nonpayment  are  made  "prima  fa- 
cie evidence  of  the  regularity  and  correct- 
ness of  the  assessment  and  of  the  prior  pro- 
ceedings and  acts  of  the  superintendent  of 
streets  and  city  council,  and  like  evidence  of 
the  right  of  the  plaintiff  to  recover,"  does  not 
make  them  prima  facie  evidence  of  the  cor- 
rectness of  any  step  necessary  to  be  taken 
subsequently;  and  when  the  return  of  the 
warrant  is  self -impeached,  by  showing  on  its 
face  that  the  superintendent  of  streets  did 
not  sign  the  record  of  the  return,  and  there 
is  a  failure  to  prove  the  averment  of  the 
complaint  that  the  superintendent  did  sign 
such  record  in  fact,  there  is  a  failure  to 
make  a  prima  facie  case;  and  the  failure  of 
the  defendant  to  object  to  the  evidence  of 
the  warrant  cannot  make  the  warrant  proof 
of  the  signature  of  the  record  of  the  return. 
(Witter  v.  Bachman,  117  Cal.  318.) 

126.  The  prima  fade  case  made  by  the  as- 
sessment is  not  sufficiently  overcome  by 
mere  proof  that  the  resolution  of  Intention 
was  not  entered  in  full  In  the  minutes  of  the 
meeting  at  which  it  was  adopted,  and  that 
such  minutes  merely  referred,  by  number  of 
the  resolution,  to  a  numbered  book  of  reso- 
lutions of  intention  kept  by  the  clerk  of  the 
board,  containing  printed  forms,  filled  out 
with  the  number  and  description  of  the 
work  adopted  by  the  board,  without  provid- 
ing any  mode  of  authentication  or  certifica- 
tion thereof,  other  than  the  printed  name 
of  the  clerk.  Such  book  Is  not  a  satisfactory 
mode  of  identification  of  the  resolution 
adopted,  but  the  resolution  is  not  thereby 
rendered  invalid.  (Edwards  v.  Berlin,  123 
Cal.  544.) 
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d.  Judgments;  Attorney's  Fees. 

127.  Where  a  judgment  of  nonsuit  was 
granted  in  an  action  to  foreclose  the 
lien  of  a  street  assessment,  for  the 
reason  that  the  assessment  offered  in 
evidence  had  been  excluded  because  not 
accompanied  by  the  certificate  of  the 
city  engineer,  and  the  answer  admitted 
the  allegation  of  the  complaint  that  the  cer- 
tificate was  duly  recorded,  and  was  deliv- 
ered to  the  plaintiffs  assignor  after  it  had 
been  recorded,  the  failure  of  the  plaintiff  to 
produce  evidence  within  his  control  neces- 
sary to  make  a  prima  facie  case,  must  be 
held  to  be  the  reason  why  the  suit  was  de- 
feated, and  not  any  infirmity  in  the  assess- 
ment; and  a  motion  to  amend  the  judgment 
so  as  to  have  it  set  forth  that  the  nonsuit 
was  ordered  on  the  alleged  ground  that  the 
assessment  offered  in  evidence  on  behalf  of 
plaintiffs  was  defective  and  irregular,  and 
did  not  comply  with  the  statutory  requisite 
In  that  behalf,  in  that  the  certificate  of  the 
town  engineer  was  not  attached  thereto,  so 
as  to  have  the  judgment  disclose  a  right  to 
a  second  assessment,  is  properly  denied. 
(Gray  v.  Lucas.  115  Cal.  430.) 

128.  A  judgment  foreclosing  the  Hen  of  an 
alleged  street  assessment  upon  certain  lands 
rendered  In  an  action  in  which  the  owners 
were  made  defendants,  and  were  personally 
served,  and  appeared  and  contested  the  as- 
sessment, and  failed  to  appeal  from  the  judg- 
ment, is  conclusive  of  the  validity  of  the  as- 
sessment, and  cannot  be  collaterally  attacked 
on  account  of  invalidity  of  the  assessment 
in  a  subsequent  action  by  one  claiming  title 
under  the  sheriffs  deed,  to  quiet  his  title 
against  subsequent  grantees  of  the  defend- 
ants In  the  foreclosure  suit.  (Wood  v.  Jor- 
dan. 125  Cal.  261.) 

129.  Only  one  attorney's  fee  can  be  recov- 
ered in  an  action  to  foreclose  liens  for  street 
assessments,  regardless  of  how  many  differ- 
ent causes  of  action  may  be  included  in  the 
same  complaint.  (Hughes  v.  Alsip,  112  Cal. 
587.) 

e.  Sale;  Enjoining;  Title  of  Purchaser  and 

Priority  of. 

Burden  of  proof  in  suit  to  enjoin  sale  un- 
der street  bond  act.    See  ante,  66. 

130.  A  suit  in  equity  for  an  injunction  to 
restrain  a  sale  for  the  collection  of  a  tax 
will  not  lie  to  correct  mere  irregularities  in 
the  proceedings,  even  though  they  might 
render  the  sale  void,  where  the  plaintiff 
makes  no  offer  to  pay  what  is  due.  (Hell- 
man  v.  Shoulters,  114  Cal.  136.) 

131.  An  Injunction  will  lie  to  restrain  the 
threatened  sale  of  the  real  property  of  the 
plaintiff  by  the  city  treasurer  to  pay  an 
amount  claimed  to  be  due  on  a  void  bond, 
and  assessment  for  a  street  improvement, 
under  the  provisions  of  the  act  of  March  17, 
1891  (Stats.  1891,  p.  116),  and  of  the  so-called 
Vrooman  act  of  March  18,  1885.  (Stats. 
1885,  p.  147.)  (Chase  v.  City  Treasurer  of 
Los  Angeles,  122  Cal.  540.) 

132.  Such  sale,  If  consummated,  would 
cab*  a  cloud  upon  plaintiff's  title.    The  deed 


to  be  executed  thereunder  Is  by  statute 
made  prima  facie  evidence  that  the  property 
was  duly  assessed,  and  conclusive  evidence 
of  the  regularity  of  all  other  proceedings, 
and  to  defeat  the  assessment  and  deed,  the 
plaintiff  must  resort  to  extraneous  evidence, 
which  is  the  test  of  his  right  to  invoke  the 
aid  of  equity  to  restrain  the  sale.  (Chase  v. 
City  Treasurer  of  Los  Angeles,  122  Cal.  540.) 

133.  The  deed  of  the  superintendent  of 
streets  under  a  sale  to  enforce  a  street  as- 
sessment is  made  prima  facie  evidence  of 
the  regularity  of  the  proceedings,  and  con- 
clusive evidence  of  the  necessity  of  taking 
or  damaging  the  lands  taken  or  damaged 
and  of  the  correctness  of  the  compensation 
awarded  therefor;  and  would  cast  a  cloud 
upon  the  plaintiffs  title  and  cut  off  his 
rights,  if  he  had  not  paid  the  assessment  or 
enjoined  the  sale.  (Gill  v.  Oakland,  121  Cal. 
335.) 

134.  No  tender  is  necessary  to  be  made  of 
any  part  of  a  void  assessment  as  a  condi- 
tion of  equitable  relief  against  its  enforce- 
ment. (Chase  v.  City  Treasurer  of  Los  An- 
geles, 122  Cal.  540.) 

135.  The  title  acquired  under  the  sheriff's 
sale  upon  foreclosure  of  the  street  assess- 
ment, against  the  mortgagee  by  deed  abso- 
lute, is  not  subject  to  the  asserted  mortgage, 
but  is  superior  and  hostile  thereto,  and  can- 
not be  litigated  in  a  subsequent  action  to 
foreclose  the  mortgage;  nor  is  the  claimant 
of  such  title  a  proper  party  to  the  latter 
action.  (Wilson  v.  California  Bank,  121  Cal. 
630.) 

136.  The  decree  of  foreclosure  of  the  mort- 
gage is  not  binding  upon  the  holder  of  an 
unrecorded  assignment  of  the  certificate  of 
sale,  who  had  become  entitled  to  a  sheriffs 
deed  under  foreclosure  of  the  street  assess- 
ment against  the  mortgagee  by  deed  abso- 
lute prior  to  the  commencement  of  the 
action  to  foreclose  the  mortgage.  The  claim 
of  such  assignee  is  adverse  to  the  mortgagor; 
and.  not  being  a  proper  party  to  the  action, 
nor  made  a  party  thereto,  he  is  unaffected 
by  the  decree,  or  by  a  notice  of  lis  pendens 
filed  at  the  commencement  of  the  action. 
(Wilson  v.  California  Bank,  121  Cal.  630.) 

137.  Section  722  of  the  Civil  Code,  making 
a  decree  of  foreclosure  of  a  mortgage  con- 
clusive against  persons  claiming  under  the 
mortgagor,  whose  conveyances  or  liens  were 
not  of  record  when  the  action  was  com- 
menced, applies  only  to  those  holding  from 
or  under  the  mortgagor,  and  does  not  apply 
to  a  purchaser  at  a  sale  for  a  street  assess- 
ment or  for  a  tax.  or  to  the  claimant  of  a 
title  adverse  to  that  of  the  mortgagor.  (Wil- 
son v.  California  Bank,  121  Cal.  630.) 


STRIKING  OUT. 

Pleadings.  See  Pleading  and  Practice,  I, 
4. 

Immaterial  and  Irrelevant  matter  is  prop- 
erly stricken  out.    See  Bills   and  Notes,  35. 

Material  matter,  striking  out  of  is  error. 
See  Watercourses,  63. 

Affidavit  on  motion  for  new  trial,  strik- 
ing out.    See  New  Trial,  69. 
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SUBCONTRACT— SUBSTITUTION. 


Pleadings,  review  of  order  on  appeal.  See 
Appeals,  XI,  10,  a. 

Demurrer,  striking  out  in  action  for  di- 
vorce.   See  Marriage  and  Divorce,  II,  3,  a. 

Evidence,  striking  out  of.  See  Evidence, 
IX,  4. 

Findings,  when  stricken  out.  See  Find- 
ings, 2. 

SUBCONTRACT. 
Rights  on.    See  Contracts,  VIII,  2. 

SUBCONTRACTORS. 
See  Mechanics'  Liens,  III. 

SUBMISSION. 

Jurisdiction,  submission  to.  See  Jurisdic- 
tion, VI. 

Setting  aside  and  granting  dismissal.  See 
Pleading  and  Practice,  60. 

SUBROGATION. 

Of  surety.    See  Suretyship,  9  et  seq. 

Insurance  company  paying  loss  from  fire 
caused  by  engine,  subrogation  of.  See  Rail- 
roads, 42. 

Purchaser  from  grantor  in  trust  deed,  sub- 
rogation of.    See  Trust  Deeds,  11. 

Stockholder  paying  assessment  on  insol- 
vency of  bank  is  not  entitled  to.  See  Banks 
and  Banking,  37. 

One  loaning  money  to  vendee  is  not  sub- 
rogated to  rights  of  vendor.  See  Homesteads, 
13. 

1.  A  stranger  to  a  prior  mortgage  of  the 
wife's  property  who  voluntarily  advanced 
money  upon  an  unauthorized  second  mort- 
gage thereupon  executed  by  the  husband  as- 
suming to  act  under  a  power  of  attorney 
from  the  wife,  which  did  not  authorize  the 
loan  or  the  mortgage,  and  who  voluntarily 
caused  part  of  the  money  advanced  to  be 
paid  to  release  and  discharge  the  prior  mort- 
gage, for  his  own  supposed  security,  acting 
under  a  mistake  of  law,  with  knowledge  of 
all  the  facts,  cannot,  upon  the  declaring  of 
the  second  mortgage  invalid,  be  subrogated 
to  the  rights  of  the  prior  mortgagee  as  to 
the  money  so  voluntarily  paid.  (Brown  v. 
Rouse,  125  Cal.  645.) 

2.  Subrogation  will  not  be  decreed  In  favor 
of  a  mere  volunteer  who,  without  any  duty, 
pays  the  debt  of  another.  It  will  not  arise 
in  favor  of  a  stranger;  but  only  in  favor  of 
a  party  who  on  some  sort  of  compulsion  dis- 
charges a  demand  against  a  common  debtor. 
(Brown,  v.  Rouse,  125  Cal.  645.) 

3.  The  constructive  notice  inferred  from 
the  docketing  of  the  judgment  does  not  estop 
the  purchaser,  or  affect  his  right  to  be  subro- 
gated to  the  prior  security  which  was  paid 
off  in  actual  ignorance  of  the  existence  of 
the  junior  lien  of  the  judgment.  (Darrough 
v.  Herbert  Kraft  Co.  Bank,  125  Cal.  272.) 

SUBSCRIPTION. 

Stock,  subscription  to.  See  Corporations, 
V.  1. 

What  is  a  sufficient  subscription.  See 
Wills,  III. 


1.  Under  a  subscription  to  a  fund  to  be 
paid  to  a  committee  of  a  Parlor  of  Native 
Sons  toward  the  expense  of  entertaining 
delegates  to  a  meeting  of  the  Grand  Parlor, 
the  request  of  subscribers,  upon  demand  of 
payment,  that  the  committee  should  regard 
their  subscription  as  cash,  and  proceed  with 
their  arrangements,  and  the  action  of  the 
committee  in  incurring  obligations  on  the 
faith  of  the  request,  was  a  sufficient  consid- 
eration to  fix  the  liability  of  the  subscrib- 
ers.   (Lasar  v.  Johnson,  125  Cal.  549.) 

2.  It  is  not  necessary  that  such  request 
should  be  made  at  the  time  of  the  subscrip- 
tion.   (Lasar  v.  Johnson,  125  Cal.  549.) 

3.  A  subscription  by  hotelkeepers  under  an 
agreement  with  the  committee  that  either  a 
ball  or  a  banquet  should  be  given  to  the  dele- 
gates at  their  hotel,  and,  in  case  neither  was 
given,  the  subscription  should  be  reduced 
one-naif,  is  converted  by  such  agreement 
into  a  contract,  and  the  giving  of  a  ball 
thereat  in  compliance  with  the  condition  of 
the  agreement  Is  a  good  consideration  for 
the  promise  to  pay  the  full  amount  of  the 
subscription:  and  no  question  can  be  raised 
as  to  any  reduction  of  the  liability.  (Lasar  v. 
Johnson,  125  Cal.  549.) 

4.  A  subscription  for  the  entertainment  of 
a  large  number  of  strangers  coming  as  dele- 
gates to  the  meeting  of  an  organized  body 
is  not  to  be  construed  as  limiting  the  enter- 
tainment to  board  or  to  the  ordinary  neces- 
saries of  life,  and  all  reasonable  expendi- 
tures made  and  liabilities  incurred  in  connec- 
tion with  the  entertainment  of  such  a  body, 
including  the  expenses  of  a  ball  and  banquet 
given  for  their  enjoyment,  are  fairly  within 
the  meaning  and  intent  of  the  subscription. 
(Lasar  v.  Johnson,  125  Cal.  549.) 

5.  In  an  action  upon  a  subscription  pay- 
able "to  the  subscription  committee  of  Los 
08os  Parlor,"  brought  by  the  individuals 
constituting  such  committee.  If  the  body  of 
the  complaint  shows  that  they  constituted 
and  acted  as  such  committee,  and  were  the 
trustees  of  an  express  trust,  the  Parlor 
which  was  the  beneficiary  of  the  trust  need 
not  be  joined  as  a  party;  and  a  defect  in 
the  title  in  not  showing  the  trust  relation 
of  the  plaintiffs  cannot  be  objected  to  other- 
wise than  by  special  demurrer.  (Lasar  v. 
Johnson.  125  Cal.  549.) 

6.  It  is  no  defense  to  such  action  that  the 
expenses  of  the  entertainment  of  the  dele- 
gates were  paid  by  the  committee,  where 
it  appears  that  a  deficiency  greater  than  the 
amount  of  the  subscription  sued  upon  was 
met  by  borrowing  the  amount  from  one  of 
the  funds  of  the  Parlor,  not  intended  to  be 
used  for  such  entertainment  (Lasar  v. 
Johnson,  125  Cal.  549.) 

SUBSIDIES. 

For  railroad,  illegal  and  inseparable  pro- 
vision in.    See  Railroads,  3. 

SUBSTITUTION. 

Attorneys,  substitution  of.    See  Attorney 
and  Client,  III. 
Bonds,  substitution  of.    See  Bonds,  IV. 
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Note,  substitution  of.  See  Bills  and 
Notes,  VII,  6. 

Of  property.    See  Mortgages,  XIX,  3. 

Substituted  legacies.    See  Wills,  VI,  6. 

Summons,  substitution  of.  See  Summons, 
II. 

Sale  of  land  by  substituted  trustee.  See 
Corporations,  100. 

SUBTERRANEAN  STREAMS. 
See  Watercourses,  III. 

SUCCESSION. 
See  Estates  of  Deceased  Persons,  VII,  2. 

Community  property,  succession  to.  See 
Husband  and  Wife,  II,  4. 

Right  of  inheritance  of  one  sentenced  to 
state's  prison.     See  Criminal  Law,  X. 

Release  of  right  of,  what  is  not.  See  Hus- 
band and  Wife,  31,  32. 

Homestead,  descent  of.  See  Homesteads, 
IX. 

SUCCESSIVE  CONVEYANCES. 

Of  mortgaged  premises.  See  Mortgages, 
XIV,  2. 

SUCCESSIVE  MORTGAGES. 
See  Mortgages,  V. 

SUCCESSORS. 

Holding  until  election  or  qualification  of. 
See  Onlces  and  Onlcers,  VI. 

SUICIDE. 

Whether  attempt  justifies  Inference  of  in- 
sanity is  question  of  fact.    See  Insanity,  2. 

SUMMARIES. 

From  books  as  evidence.  See  Evidence, 
II,  1. 

SUMMARY  PROCEEDINGS. 

Bee  Certiorari;  Forcible  Entry  and  Unlawful 
Detainer;  Injunctions;  Mandamus. 

Habeas  corpus.    See  Habeas  Corpus. 

Prohibition.    See  Prohibition. 

Quo  warranto.    See  Quo  Warranto. 

Summary  sale  of  mining  ground.  See 
Estates  of  Deceased  Persons,  VI,  2,  a. 

Title  cannot  be  tried  in  when.  See  Ex- 
ecutors and  Administrators,  20. 

SUMMONING. 
Of  jury.    See  Jury  and  Jurors,  II,  III. 

SUMMONS. 

I.  Form  of. 

II.  Loss  and  Substitution  of;  Alias  Sum- 
mons. 

III.  Service  of. 

IV.  Publication  of  Summons. 


False  return  of  summons,  vacation  of 
judgment.    See  Judgments,  76. 

I.  Form  of. 

1.  The  legislature  has  the  power  to  pre- 
scribe the  contents  of  a  summons,  and  to 
omit  therefrom  what  was  previously  re- 
quired, and  may  omit  any  notice  of  the  con- 
tents of  the  complaint,  or  of  the  relief 
sought  therein,  and  may  regulate  such  no- 
tice, without  interfering  with  any  constitu- 
tional requirement.  (Stanquist  v.  Hebbard, 
122  Cal.  268.) 

2.  A  summons  which  follows  the  literal  re- 
quirements and  language  of  the  code  must 
be  held  sufficient  (Stanquist  v.  Hebbard, 
122  Cal.  268.) 

3.  Under  section  407  of  the  Code  of  Civil 
Procedure,  as  now  in  force,  the  summons 
need  not  state  the  nature  of  the  cause  of  ac- 
tion nor  the  amount  for  which  plaintiff  will 
take  judgment;  but  the  defendant  must 
look  to  the  complaint  alone  to  ascertain  the 
cause  of  action,  and  the  particular  relief 
sought.  (Stanquist  v.  Hebbard,  122  Cal. 
268.) 

4.  A  summons  in  an  action  for  a  divorce 
is  not  rendered  void  by  a  notice  in  the  alter- 
native form  literally  prescribed  by  section 
407  of  the  Code  of  Civil  Procedure,  "that  un- 
less the  defendant  so  appears  and  answers, 
the  plaintiff  will  take  judgment  for  any 
money  or  damages  demanded  in  the  com- 
plaint, as  arising  upon  contract,  or  will  ap- 
ply to  the  court  for  any  other  relief  de- 
manded in  the  complaint."  (Stanquist  v. 
Hebbard,  122  Cal.  268.) 

5.  A  summons  based  on  a  complaint  on 
contract  for  money  or  damages  only,  or  a 
summons  based  upon  a  complaint  asking  for 
equitable  relief  only,  would  not  be  void  if 
not  worded  in  the  alternative;  but,  in  either 
case,  a  notice  following  the  statute  so  far 
as  to  correspond  only  to  the  nature  of  the 
relief  sought  in  the  complaint  would  sub- 
stantially comply  with  the  statute.  (Stan- 
quist v.  Hebbard,  122  Cal.  268.) 

6.  Where  the  summons  in  an  action  com- 
menced in  the  justice's  court  does  not  name 
the  plaintiff  In  the  action,  but  inserts  an- 
other name  as  plaintiff,  it  is  fatally  defec- 
tive. To  remedy  such  defect,  the  defendant 
may  move  the  court  to  quash  the  summons, 
or  within  ten  days  after  entry  of  judgment 
by  default  may  move  the  court  to  set  aside 
the  default  and  judgment,  or  may  appeal  to 
the  superior  court  from  the  judgment;  but, 
having  such  remedy  by  appeal,  the  defend- 
ant cannot  resort  to  a  writ  of  review  to  an- 
nul tJhe  judgment.  (Tucker  v.  Justice's 
Court,  120  Cal.  512.) 

II.  Loss   and    Substitution   of;  Alias    Sum- 
mons. 

7.  Where  the  original  summons,  with  the 
proof  of  service  thereof,  has  been  lost  from 
the  files  of  the  superior  court,  an  order  of 
the  court,  upon  proof  of  the  loss,  authoriz- 
ing copies  to  be  filed  and  used  in  place  of 


662 


SUMMONS,  III,  IV. 


the  originals,  is  a  determination  by  that  tri- 
bunal that  they  were  correct  copies  of  the 
originals,  and  the  papers  thus  substituted 
are  entitled  to  the  same  weight  as  origi- 
nals. (Hibernia  Sav.  etc.  Soc.  v.  Matthai,  11<> 
Cal.  424.) 

8.  Although  an  alias  summons  cannot  prop- 
erly be  issued  after  the  expiration  of  one 
year  from  the  filing  of  the  complaint,  yet 
where  the  mortgagor  appears  and  answers 
the  complaint,  after  the  service  upon  him  of 
an  alias  summons,  which  was  improperly  is- 
sued, the  court  acquires  jurisdiction  of  his 
person  by  such  appearance;  and  it  is  of  no 
moment  whether  there  was  or  was  not  a 
valid  summons,  or  any  summons  in  the  case; 
and  where  a  motion  of  the  mortgagor  to  set 
the  judgment  aside  on  the  ground  of  mis- 
take in  answering  is  denied,  and  an  appeal 
therefrom  dismissed,  the  judgment  cannot 
be  collaterally  attacked  for  error  in  refusing 
such  motion,  upon  application  for  a  writ  of 
assistance  to  put  the  mortgagor  in  posses- 
sion after  purchase  at  the  foreclosure  sale. 
(Hibernia  Sav.  etc.  Soc.  v.  Lewis,  117  Cal. 
577.) 

III.  Service  of. 

Service  by  publication.    See  post,  IV. 

Recital  as  to  due  service  of  summons,  ef- 
fect of.    See  Judgments,  51. 

Affidavit  of  service  of  summons,  when  in- 
sufficient to  sustain  judgment.  See  Default, 
2. 

Fraudulent  affidavits  of  service,  disbar- 
ment of  attorney.  See  Attorney  and  Client, 
23. 

Amendment  of  record  showing  proof  of 
service.    See  Default,  1. 

Delay  in  taking  out  and  serving  dismissal 
for.    See  Dismissal,  I. 

Knowledge  of  suit  is  not  equivalent  to  ser- 
vice of  summons.    See  Judgments,  77. 

9.  Sections  911  and  912  of  the  Code  of 
Civil  Procedure  do  not  make  a  recital  in 
the  justice's  docket  of  the  service  of  sum- 
mons prima  facie  evidence  of  that  fact.  No 
provision  is  made  for  such  recital;  and  it 
cannot  establish  jurisdiction  of  the  person 
of  the  defendant,  so  as  to  sustain  an  action 
upon  a  judgment  by  default  rendered  in 
the  justice's  court.  (Fisk  v.  Mitchell,  124 
Cal.  359.) 

IV.  Publication  of  Summons. 

10.  An  affidavit  of  the  personal  service  of 
summons  may  be  amended  by  leave  of  the 
court  after  judgment,  to  supply  nunc  pro 
tunc  the  statement  omitted  by  inadvertence 
that  affiant  was  over  the  age  of  eighteen 
years  when  he  made  the  affidavit:  and 
though  the  practice  of  allowing  such  an 
amendment  to  be  made  without  notice  is  not 
to  be  commended,  yet  where  it  was  allowed 
ex  parte,  and  the  defendants  had  subsequent 
notice  and  full  opportunity  to  take  steps 
to  have  the  truth  of  the  matter  ascertained, 
and  did  not  ask  to  have  the  order  vacated 
for  any  reason,  or  controvert  any  fact  stated 
therein,  the  ex  parte  order  allowing  the 
amendment,  and  directing  that  the  amended 


affidavit  be  made  part  of  the  judgment-roU. 
will  not  be  disturbed  upon  appeal.  (Wood- 
ward v.  Brown,  119  Cal.  283.) 

Service  by  publication  in  action  for  di- 
vorce.   See  Marriage  and  Divorce,  II.  3,  c. 

Power  of  court  where  parties  domiciled 
within  state  are  absent  and  summons  serv- 
ed by  publication.  See  Marriage  and  Di- 
vorce, 30. 

Decree  upon  publication  of  summons  is 
without  jurisdiction  when.  See  Parent  and 
Child,  1. 

Judgment  on  publication  of.  See  Judg- 
ments, X,  1. 

Judgment  where  summons  served  against 
nonresident  by  publication.  See  Jurisdic- 
tion, 7,  8. 

11.  An  affidavit  for  publication  of  summons 
must  show  with  accuracy  the  efforts  made 
to  serve  the  defendant;  and  a  mere  state- 
ment therein,  by  the  attorney  for  the  plain- 
tiff, that  he  had  placed  the  summons  and 
complaint  in  the  hands  of  five  different  per- 
sons (naming  them)  for  service,  and  that 
they  returned  them  with  the  information 
that  they  could  not  find  the  defendant  or  see 
her,  and  that  she  could  not  be  found  in  the 
county,  is  but  hearsay  and  insufficient. 
(Kahn  v.  Matthai,  115  Cal.  689.) 

12.  Where  the  complaint  states  a  good 
cause  of  action,  an  affidavit  for  the  publi- 
cation of  summons  which  gives  the  names 
of  the  defendants,  and  states  that  they  re- 
side out  of  the  state,  names  the  state  in 
which  each  resides,  and  refers  to  the  veri- 
fied complaint  and  makes  it  a  part  of  the 
affidavit,  and  states  that  the  defendants  are 
proper  and  necessary  parties  to  the  action, 
and  that  affiant  has  a  good  cause  of  action 
against  the  defendants,  as  he  is  advised  by 
his  counsel  and  verily  believes,  is  not  de- 
fective, and  need  not  state  that  the  sheriff 
had  returned  the  summons,  and  it  is  not  ma- 
terial whether  the  summons  had  been  re- 
turned when  the  affidavit  was  made.  (Wood- 
ward v.  Brown,  119  Cal.  283.) 

13.  An  affidavit  proving  publication  of  the 
summons  may  be  sworn  to  by  the  publisher 
and  proprietor  of  the  paper  in  which  it  was 
published,  such  "proprietor"  being  in  the 
sense  of  the  statute  synonymous  with 
"printer";  and  where  such  affidavit  states 
that  the  summons  was  published  weekly  in 
a  paper  named,  which  was  a  daily  and 
weekly  newspaper,  in  each  and  every  one  of 
the  consecutive  weekly  issues  of  said  news- 
paper, and  the  time  of  publication  stated 
covered  twenty  weekly  insertions,  and  a 
period  of  seventy  days,  the  affidavit  shows 
a  sufficient  length  of  publication,  and  that 
the  publication  was  once  a  week.  (Wood- 
ward v.  Brown,  119  Cal.  283.) 

14.  When  the  affidavit  for  publication  of 
summons  shows  that  the  residence  of  non- 
resident defendants  is  known  to  the  plain- 
tiff, and  the  order  for  publication  requires 
copies  of  the  summons  to  be  mailed  to  each 
of  them,  the  substituted  service  is  not  com- 
plete unless  the  copies  of  the  summons  are 
deposited  in  the  postoffice,  directed  to  the 
defendants  as  required  by  the  order.  (Schart 
v.  Schart,  116  Cal.  91.) 
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15.  Upon  proof  by  affidavit  of  failure  to 
deposit  copies  of  the  summons  in  the  post- 
office  as  directed  by  the  order  of  publica- 
tion, in  an  action  to  foreclose  a  mortgage 
against  nonresident  defendants,  upon  motion 
of  one  of  them,  who  is  shown  to  be  the 
holder  of  a  mortgage  prior  to  that  which 
was  foreclosed,  made  within  one  year  after 
the  entry  of  the  judgment,  it  is  the  right 
and  duty  of  the  court  to  set  aside  tjie  de- 
fault and  judgment  inadvertently  entered. 
(Schart  v.  Schart,  116  Cal.  91.) 

16.  Under  section  670  of  the  Code  of  Civil 
Procedure,  as  amended  in  1895,  where  ser- 
vice of  summons  is  made  by  publication,  the 
affidavit  and  the  order  directing  its  publi- 
cation constitute  part  of  the  judgment-roll; 
and  where  such  documents  show,  on  an  ap- 
peal from  a  judgment  by  default  In  an  ac- 
tion to  foreclose  a  mortgage,  that  a  sum- 
mons in  fact  issued,  that  it  was  sufficient 
In  form,  and  that  it  was  duly  served  by  pub- 
lication, and  the  judgment  itself  recites  such 
service,  a  sufficient  prima  facie  showing  is 
made  to  give  the  court  jurisdiction  of  the 
person  of  the  defendant,  although  the  orig- 
inal summons  is  absent  from  the  judgment- 
roll.    (Kahn  v.  Matthai,  115  Cal.  689.) 

SUNDAYS. 
See  Holidays. 

Time,  extension  of,  where  last  day  falls 
on  Sunday.    See  Appeals,  70. 

I>ast  day  falling  on.    See  Elections,  9. 

Absence  of  publication  on  Sundays.  See 
Streets.  44. 

Act  making  it  a  misdemeanor  for  barbers 
to  keep  open  on  Sundays  is  void.  See  Con- 
stitutional Law,  36. 

The  service  of  a  proposed  statement  is  not 
invalid  or  void  because  made  on  Sunday  or 
on  a  legal  holiday,  although  it  might  be  serv- 
ed on  the  next  day,  nor  is  such  service 
"judicial  business"  within  the  meaning  of 
section  5  of  article  VI  of  the  constitution. 
(Reclamation  District  v.  Hamilton,  112  Cal. 
603.) 

SUNRISE. 
Time  of.     See  Elections,  18. 

SUPERINTENDENTS. 

Of  schools.    See  Schools,  IV. 

Of  schools  in  San  Francisco,  filling  vac- 
ancy.    See  San  Francisco,  IV. 

Of  streets.     See  Streets,  V. 

Construction  of  contract  for  services  by. 
See  Master  and  Servant,  52. 

Whether  fellow-servants.  See  Master  and 
Servant,  19,  44  et  seq. 

Agreement  to  devote  one's  whole  time  and 
attention,  construction  of.  See  Contracts.  10. 

SUPERIOR  COURTS. 

Appeals  to.    See  Appeals,  XIII. 
Removal  of  cause  from  justice's  to  superior 
court.     See  Justices  of  the  Peace,  I. 
Jurisdiction  of.    See  Jurisdiction  V. 
Probate  courts.    See  Probate  Courts. 


Probate  jurisdiction  of.  See  Probate 
Courts,  1. 

Sitting  in  probate,  jurisdiction  of.  See 
Estates  of  Deceased  Persons,  I. 

SUPERVISORS. 

I.  Resolutions  of. 

II.  Powers. 

1.  Employment  of  Expert. 

2.  Employment  of  Counsel. 

3.  Control  of  Sidewalks;  Removal  of 

Shade  Trees. 

4.  Erection  of  Jail. 

5.  Printing  Delinquent  Tax  List. 

6.  Allowance  of  Claims. 

7.  Other  Powers  and  Duties. 

III.  Compelling   Letting  of   Lighting    Con- 

tract by;  Action  by  Taxpayer  to  Pro- 
tect Interests  of  City. 

IV.  Compensation    of;    Claims    of    against 

County;  Interest  of   Member  in  Con- 
tract. 

Licenses.    See  Licenses. 

Road  tax  cannot  be  imposed  on  city  for 
county  roads.    See  Highways,  6. 

Statutes  permitting  funding  of  debts  and 
issuing  bonds  on  two-thirds  vote  of  board. 
See  Municipal  Corporations,  33  et  seq. 

Terms  of  office  of  supervisors  elected  in 
1892.    See  Offices  and  Officers,  18. 

San  Francisco,  election  and  term  of  office 
of  supervisors  of.    See  San  Francisco,  6,  7. 

Mandamus  to  compel  auditor  to  recognize 
tax  levy  where  conflicting  boards  of  super- 
visors.   See  Offices  and  Officers,  31. 

Hiring  of  driver  of  street  wagon,  duration 
of.    See  Offices  and  Officers,  23. 

Ratification  by  supervisors,  what  shows. 
See  Eminent  Domain,  18. 

I.  Resolutions  of. 

Ordinances.     See  Ordinances. 
Resolutions  appropriating  money  must  fol- 
low charter  provisions.    See  San  Diego,  2,  3. 

1.  A  resolution  of  a  city  council  authoriz- 
ing the  mayor  to  execute  a  lease  of  a  water 
plant,  which  had  not  previous  to  its  passage 
been  presented  to  the  auditor  as  required  by 
the  city  charter,  and  which  lacked  his  re- 
quired certificate  that  the  contemplated  in- 
debtedness or  liability  could  be  incurred 
without  a  violation  of  the  restrictions  im- 
posed by  the  charter,  is  fatally  defective  and 
void;  nor  had  the  water  company  the  right 
to  presume  that  the  council  would  not  have 
authorized  the  mayor  to  act,  in  violation  of 
the  charter,  without  the  proper  certificate  of 
the  auditor.  (Higglns  v.  San  Diego,  118  Cal. 
524.) 

2.  The  provision  of  the  city  charter  re- 
quiring the  auditor's  certificate  is  not  In- 
valid, as  being  an  attempt  to  invest  a  minis 
terial  officer  with  judicial  powers  and  func- 
tions; but  such  provision  is  a  mere  restric- 
tion upon  the  legislative  power  of  the 
council,  requiring  them  to  go  to  the  best 
source  of  information  for  the  fact  upon 
which  their  right  to  act  depends.  (Higgins 
v.  San  Diego,  118  Cal.  524.) 
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3.  Where  the  only  authority  conferred 
upon  the  council  by  the  charter  to  adopt  and 
carry  out  means  for  securing  a  supply  of 
water  for  the  use  of  the  city  and  its  inhabi- 
tants is  found  in  the  enumeration  of  matters 
as  to  which  the  council  is  empowered  to  pass 
ordinances,  which  cannot  take  effect  with- 
out publication,  an  unpublished  joint  resolu- 
tion authorizing  the  mayor  to  lease  a  water 
plant  is  nugatory.  (Higgins  v.  San  Diego, 
118  Gal.  524.) 

II.  Powers. 

1.  Employment  of  Expert. 

4.  Under  the  County  Government  Act,  the 
board  of  supervisors  have  authority  to  em- 
ploy an  expert  to  examine  the  books  and  ac- 
counts of  county  officers,  in  order  to  obtain 
the  Information  necessary  to  enable  the 
court  to  discharge  the  duties  enjoined  on  it, 
in  the  matter  of  supervision  of  county  of- 
ficers, directing  prosecution  against  them  for 
delinquencies,  etc.,  and  the  agreed  compen- 
sation of  such  expert  is  a  lawful  charge 
against  the  county.  (Harris  v.  Gibblns,  114 
Cal.  418.) 

2.  Employment  of  Counsel. 

Special  counsel,  how  appointed.  See  San 
Diego. 

Special  counsel,  supervisors  of  San  Diego 
may  appoint.    See  San  Diego. 

Cannot  employ  special  counsel  to  collect 
licenses.    See  Licenses,  20. 

Claim  of  attorney  hired  by  supervisors,  is 
sufficiently  itemized,  when.  See  Counties, 
19. 

5.  Whether,  in  any  particular  case,  the 
employment  of  counsel  shall  be  made,  is  ad- 
dressed to  the  discretion  which  the  super- 
visors are  to  exercise  in  behalf  of  the  public 
interests;  nor  is  their  right  to  employ  coun- 
sel and  to  make  the  value  of  their  services 
a  charge  upon  the  county  dependent  upon 
the  result  of  the  suit:  but  wherever  there  is 
room  for  an  honest  difference  of  opinion  as 
to  such  result,  and,  in  the  opinion  of  the 
supervisors,  the  interests  of  the  county  re- 
quire the  employment  of  counsel,  they  are 
justified  in  making  such  employment. 
(Lamberson  v.  Jefferds,  118  Cal.  363.) 

6.  The  district  attorney  is  the  sole  legal 
adviser  of  the  board  of  supervisors,  and  they 
cannot  charge  the  county  with  liability  for 
special  counsel  for  mere  legal  advice  on 
matters  pertaining  to  the  reconstruction  of 
the  courthouse  or  other  matters  involving 
mere  legal  advice  without  contemplation  of 
any  suit,  their  power  to  employ  special 
counsel  being  limited  to  the  assistance  of  the 
district  attorney  in  the  prosecution  or  de- 
fense of  suits  in  which  the  county  may  be 
a  party.    (Merriam  v.  Barnum,  116  Cal.  619.) 

7.  The  board  of  supervisors  of  a  county 
have  power  to  employ  an  attorney  to  present 
to  the  state  board  of  examiners  a  claim  of 
the  county  against  the  state  on  account  of 
the  care  of  indigent  persons,  orphans,  and 
half  orphans  supported  by  the  county,  and 
to  allow  him  commissions  therefor  to  be  paid 


out   of   the  hospital  fund.    (Power  v.  May, 
123  Oal.  147.) 

8.  The  board  of  supervisors  of  a  county 
has  power  to  employ  an  attorney  for  the 
purpose  of  collecting  a  claim  due  it  from  the 
state.     (Power  v.  May.  114  Cal.  207.) 

9.  A  city  counsel  has  power  to  employ  one 
or  more  attorneys  other  than  the  city  attor- 
ney to  represent  the  interests  of  the  city  in 
an  action  to  which  it  is  a  party,  and  the 
council  may  authorize  an  attorney  employed 
by  it  as  its  agent  to  engage  associate  coun- 
sel named  by  the  supervisors,  if  the  council 
exercises  its  own  judgment  in  determining 
that  the  employment  of  such  associate  coun- 
sel was  necessary;  but  the  council  cannot 
delegate  to  the  attorney  employed  by  it,  the 
power  or  authority  to  retain  another  attor- 
ney, not  named  by  them,  "if,  in  his  judg- 
ment it  becomes  necessary."  (Knight  v. 
Eureka,  123  Cal.  192.) 

10.  Under  section  26,  subdivision  17.  of 
the  County  Government  Act  (Stats.  1891,  p. 
304),  the  board  of  supervisors  of  a  county 
have  no  authority  to  employ  special  counsel 
for  the  purpose  of  influencing  members  of 
the  legislature  with  respect  to  pending  legis- 
lation affecting  the  interests  of  the  county. 
(County  of  Colusa  v.  Welch,  122  Cal.  428.) 

11.  The  board  of  supervisors  is  made 
by  law  the  guardian  of  the  interests  of 
the  county,  and,  by  subdivision  17  of  sec- 
tion 25  of  the  County  Government  Act 
of  1893,  is  empowered  to  direct  and  con- 
trol the  prosecution  and  defense  of  all 
suits  to  which  the  county  is  a  party,  and 
may  employ  counsel  for  that  purpose, 
whether  in  aid  of  the  district  attorney  or 
otherwise,  and  where  In  their  opinion,  the 
deputies  of  certain  officers,  including  the  dis- 
trict attorney,  are  drawing  salaries  without 
authority  of  law,  they  may  properly  employ 
other  counsel,  exclusive  of  the  district  at- 
torney, to  prosecute  actions  to  enjoin  the 
payment  of  such  salaries.  (Lamberson  v. 
Jefferds,  118  Cal.  363.) 

12.  The  allowance  and  settlement  of  a 
claim  for  the  expenses  and  services  of  coun- 
sel employed  by  the  supervisors  is  an  adju- 
dication by  a  tribunal  having  jurisdiction  of 
the  matter  that  the  services  have  been  ren- 
dered, and  of  the  correctness  of  the  claim, 
and  is  conclusive  upon  the  auditor,  who  can- 
not refuse  to  draw  his  warrant  upon  the 
ground  that  the  services  were  not  rendered, 
or  were  of  less  value;  and,  upon  mandamus 
to  compel  him  to  draw  warrants  upon  claims 
so  allowed,  evidence  is  not  admissible  for 
him  to  show  whether  suits  were  brought  by 
such  counsel,  or  whether  they  had  assisted 
the  district  attorney  in  bringing  any  suits, 
or  whether  he  had  sought  for  any  assist- 
ance, and  what  had  been  the  result  of  the 
suits  brought  by  the  plaintiff;  but  these 
questions  are  irrelevant  and  immaterial  to 
the  issue  before  the  court  (Lamberson  v. 
Jefferds,  118  Cal.  363.) 

13.  The  action  of  the  board  of  supervisors 
In  employing  an  attorney  to  act  for  them, 
ought  regularly  to  be  entered  upon  the 
minutes  of  the  board,  as  a  formal  resolution, 
but  if  the  majority  of  its  members  author- 
ized his  employment  informally,  they  having 
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the  power  to  contract,  and  the  board  In  regu- 
lar session  approved  and  allowed  his  bill  for 
services  in  accordance  with  the  understand- 
ing, and  ordered  it  paid,  its  subsequent  ac- 
tion was  a  ratification  of  the  employment, 
which  should  be  treated  as  equivalent  to  a 
previous  authority.  (Power  v.  May,  123  Cal. 
147.) 

3.  Control  of  Sidewalks;  Removal  of  Shade 

Trees. 

14.  The  common  council  of  a  municipal 
corporation,  under  a  charter  giving  it  the 
general  care,  custody,  and  control  of  streets, 
etc.,  and  to  define,  prevent,  and  remove  nui- 
sances, has  power  to  cause  the  removal  of 
shade  trees  which  have  been  growing  in  the 
sidewalk  of  a  public  street,  and  their  deter- 
mination that  such  trees  constitute  an  ob- 
struction to  the  street  which  may  be  re- 
moved as  a  nuisance  is  not  open  to  review 
by  the  courts,  where  there  is  no  clear  abuse 
of  discretion,  nor  is  evidence  admissible  to 
show  that  the  trees  are  not  an  obstruction. 
(Vanderhurst  v.  Tholcke,  113  Cal.  147.) 

16.  It  is  not  essential  to  the  power  of  the 
council  to  remove  the  shade  trees  that  they 
should  completely  obstruct  the  walk;  but 
the  public  is  entitled  to  the  free  and  unob- 
structed use  of  the  entire  street  and  side- 
walk; and  the  degree  of  obstruction  requir- 
ing the  removal  of  the  trees  Is  a  question  for 
the  city  to  determine  in  the  absence  of  an 
abuse  of  discretion.  (Vanderhurst  v.  Tholcke, 
113  Cal.  147.) 

16.  The  mere  form  of  an  order  declaring 
the  trees  a  nuisance,  and  directing  the  super- 
intendent of  streets  to  remove  them,  is  not 
material,  nor  is  an  ordinance  required  for 
that  purpose.  (Vanderhurst  v.  Tholcke,  113 
Cal.  147.) 

4.  Erection  of  Jail. 

17.  The  supervisors  of  a  county  have  au- 
thority under  section  25  of  the  County  Gov- 
ernment Act  to  erect  a  Jail,  under  a  contract 
let  to  the  lowest  responsible  bidder,  pro- 
vided plans  and  specifications  therefor  have 
been  first  adopted  by  the  board  prior  to  the 
sixty  days'  notice  of  the  bidding  upon  which 
the  bids  are  to  be  based;  but  they  have  no 
authority  to  let  a  contract  upon  plans  and 
specifications  to  be  drafted  and  submitted  by 
the  bidders,  thereby  preventing  competition 
in  bidding,  and  giving  the  board  an  oppor- 
tunity for  favoritism;  and  the  carrying  out 
of  a  contract  so  let  may  be  enjoined  at  suit 
of  a  taxpayer.  (Ertle  v.  Leary,  114  Cal. 
238.) 

5.  Printing  Delinquent  Tax  List. 

Delinquent  tax  list.    See  Taxation,  VIII. 

Duty  of,  to  publish  delinquent  tax  list. 
See  Taxation,  37. 

Cannot  allow  and  approve  claim  for  publi- 
cation of  delinquent  tax  list,  when.  See 
Taxation,  36. 

18.  The  board  of  supervisors  has  no  power 
to  make  a  contract  for  the  printing  of  the 


delinquent  tax  list  without  a  previous  ad- 
vertisement for  bids,  as  required  by  statute; 
and  not  having  the  power  to  make  such  a 
contract  in  the  first  instance,  they  cannot 
call  it  into  existence  by  subsequent  ratifi- 
cation.   (Smeltzer  v.  Miller,  125  Cal.  41.) 

19.  A  taxpayer  may  maintain  a  suit  to  en- 
join the  county  auditor  from  drawing  his 
warrant  upon  the  county  treasurer  in  favor 
of  a  publisher  of  the  delinquent  tax  list,  who 
had  no  valid  contract  with  the  board  of 
supervisors  for  such  publication,  though  the 
claim  therefor  has  been  allowed  by  the  board 
of  supervisors.  Smeltzer  v.  Miller,  113  Cal. 
163,  affirmed,  and  held  to  be  the  law  of  the 
case.    (Smeltzer  v.  Miller,  125  Cal.  41.) 

6.  Allowance  of  Claims. 

Compelling  council  to  pay  salary  of  harbor 
commissioner.  See  Harbor  Commissioners, 
11. 

Allowance  of  sum  contributed  to  erection 
of  high  school  building,  when  improper.  See 
Schools,  10. 

Claims  of  supervisors  against  county.  See 
post,  IV. 

Allowance  by  supervisors,  effect  on  audi- 
tor.   See  Auditors. 

Allowance  of  void  claim,  taxpayer  may  en- 
join auditor  drawing  warrant.  See  ante,  II, 
5. 

Auditor  not  compelled  to  draw  warrant 
for  illegal  allowance  by  supervisors.  See 
Mandamus,  5. 

20.  The  allowance  of  a  claim  by  the  city 
council  for  the  value  of  lumber  and  mate- 
rials sold  to  the  city  by  a  member  of  the 
council  does  not  give  the  claim  a  validity 
not  otherwise  possessed.  It  is  the  duty  of 
the  treasurer  to  pay  only  legal  demands 
against  his  funds;  and  he  cannot  be  com- 
pelled by  mandamus  to  pay  such  claim. 
(Berka  v.  Woodward,   125  Cal.  119.) 

21.  The  fact  that  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco  as- 
sumed to  authorize  the  payment  of  a  de- 
mand under  a  void  contract  for  a  street  im- 
provement, cannot  estop  the  city;  but  the 
board,  having  no  authority  to  make  the  con- 
tract, can  have  no  authority  to  order  its 
payment;  and  the  contractor  in  entering  into 
the  contract  is  chargeable  with  knowledge  of 
limitations  upon  the  power  of  the  board  of 
supervisors.  (Santa  Cruz  Rock  Pav.  Co.  v. 
Broderick,  113  Cal.  628.) 

7.  Other  Powers  and  Duties. 

Appeal,  effect  of,  in  proceeding  to  remove. 
See  Appeals,  VIII,  3. 

Assignment  of  toll-road  franchise  by,  rati- 
fication of,  what  is.    See  Tolls,  5. 

Channel,  power  of,  to  change.  See  Water- 
courses, V. 

Contract  by  supervisors  with  clerk  for 
services,  validity  and  effect  of.  See  Offices 
and  Officers,  14  et  seq. 

Deed,  executed  by  common  council,  effect 
of.    See  Mexican  Lands,  19. 

Control  of  funds.    See  Streets,  112. 

Power  to  transfer  money  raised  to  pay  for 
bonds.    See  Bonds,  8. 
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Delegation  of  discretion  rested  in  super- 
visors.   See  Streets,  X,  3. 

Enjoined  from  levying  tax  to  pay  for  de- 
ficiency in  revenue.  See  Municipal  Corpora- 
tions, 30,  31. 

Error  in  exercise  of  Jurisdiction  does  not 
avoid  proceedings.  See  Municipal  Corpora- 
tions, 7. 

Franchise,  grant  of,  by.    See  Franchises. 

Franchises,  granting  of,  by  what  law 
governed.    See  Franchises,  2. 

Great  register,  cannot  cancel,  before  new 
register  complete.    See  Elections,  17. 

Jurors,  selection  of,  by.  See  Jury  and 
Jurors,  8. 

Justice,  power  to  appoint  or  fill  vacancy. 
See  Justices  of  the  Peace,  12. 

Lease  of  school  lots  by  supervisors  merges 
prior  negotiations.    See  Contracts,  5,  6. 

Protection  district,  authority  of  supervi- 
sors over.    See  Watercourses,  V. 

Reclamation  district,  powers  of  on  organ- 
ization of.  See  Swamp  and  Overflowed 
Lands,  16  et  seq. 

Removal,  proceedings  for,  when  a  civil 
proceeding.    See  Appeals,  201. 

Removal,  legislature  cannot  authorize  ac- 
tion for,  at  suit  of  interested  person.  See 
Criminal  Law,  25. 

*  Sacramento,  power  of  trustees  to  try  and 
remove  superintendent  of  streets.  See  Sac- 
ramento. 

Sacramento,  trustees  of,  not  restrained 
from  removing  superintendent  of  streets. 
See  Prohibition,  2. 

Sewage,  power  of  supervisors  over.  See 
Municipal  Corporations,  IX. 

Condemning  land  for  streets.  See  Emi- 
nent Domain. 

Toll  bridges,  power  to  license.  See 
Bridges,  1. 

Toll-roads,  powers  over.    See  Tolls. 

Treasurer,  control  over.  See  Treasurers, 
3. 

Waterfront,  lease  of,  by.    See  Wharves. 

Water  rates,  review  of  action  In  fixing,  by 
courts.    See  Water  Companies,  V,  2. 

Water  rates,  removal  of,  for  failure  to  fix. 
See  Water  Companies,  V,  1. 

Water  rates,  fixing  of  by,  questions  relat- 
ing to.    See  Water  Companies,  V. 

Review  of  acts  of,  on  certiorari.  See  Cer- 
tiorari. 

Proceedings  of,  in  granting  franchise  not 
reviewed.    See  Certiorari,  5,  6. 

Conclusiveness  of  adjudication  of  genuine- 
ness of  signatures.  See  Swamp  and  Over- 
flowed Lands,  20. 

Conclusiveness  of  determination  of.  See 
Streets,  73;  Swamp  and  Overflowed  Lands, 
17. 

III.  Compelling  Letting  of  Lighting  Contract 
by;  Action  by  Taxpayer  to  Protect 
Interests  of  City. 

Mandamus  to  compel  advertising  for 
street  lighting.     See  Mandamus,  2. 

Mandamus  to  compel  lighting  of  streets. 
See  Mandamus,  2. 

22.  The  city  council  or  boards  of  trustees 
of  municipalities  are  charged  with  notice  of 
the  act  of  March  26,  1805,  requiring  the  let- 


ting of  contracts  for  lighting  public  streets, 
and  it  is  not  necessary  for  a  party  seeking 
to  compel  them  to  comply  with  the  require- 
ments of  that  act  to  embody  in  his  formal 
demand  all  its  provisions  or  to  specifically 
point  out  the  steps  demanded  to  be  taken. 
It  is  sufficient,  so  far  as  the  demand  is  con- 
cerned, to  make  it  upon  the  council.  (Santa 
Rosa  Lighting  Co.  v.  Woodward,  119  Cal.  30.) 
Taxpayer  may  enjein  auditor  from  draw- 
ing warrant  for  void  claim  allowed  by  su- 
pervisors.   See  ante,  II,  5. 

23.  A  municipality,  through  its  governing 
body,  has  control  of  the  property  and  gen- 
eral supervision  over  the  ordinary  business 
of  the  corporation;  and  where  the  thing  in 
question  is  within  the  discretion  of  the  gov- 
erning body,  to  do  or  not  to  do,  neither  the 
state  nor  any  private  citizen  can  question 
the  action  or  nonaction  of  such  body  by  any 
judicial  proceeding;  and  a  citizen  and  tax- 
payer cannot  maintain  an  action  to  protect 
the  interests  of  the  municipality  when  there 
is  no  immediate  duty  enjoined  upon  the  gov- 
erning body  of  the  municipality  to  bring  a 
similar  action,  but  they  have  discretion  to 
refuse  to  bring  it  (Dunn  v.  Long  Beach 
Land  etc.  Co.,  114  Cal.  605.) 

IV.  Compensation  of;  Claims  of  against 
County;  Interest  of  Member  in  Con- 
tract. 

Claim  of  supervisor  as  road  commissioner 
barring  of.    See  Statute  of  Limitations,  8. 

Effect  of  passage  of  County  Government 
Act  on  compensation  of.  See  Offices  and  Of- 
ficers, 11. 

24.  Where  the  statute  does  not  fix  a  time 
for  the  payment  of  the  per  diem  compensa- 
tion of  a  supervisor,  such  per  diem  is  the 
proper  subject  of  an  account  to  be  embraced 
in  a  single  cause  of  action,  and  to  be  pre- 
sented as  one  itemized  claim  to  the  board  of 
supervisors.  (Nelson  v.  Merced  County,  122 
Cal.  644.) 

25.  Under  section  204,  subdivision  15,  of 
the  County  Government  Act  of  1808.  the  ag- 
gregate amount  of  the  compensation  that 
supervisors  in  counties  of  the  forty-second 
class  can  receive  is  limited  to  four  hundred 
dollars  per  annum,  including  both  their  per 
diem  and  mileage.  (Chapin  v.  Wilcox,  114 
Cal.  498.) 

26.  Section  2641  of  the  Political  Code,  reg- 
ulating the  compensation  of  supervisors  as 
ex  officio  road  commissioners,  as  amended 
March  9,  1893,  was  repealed  by  those  provi- 
sions of  the  County  Government  Act,  passed 
March  24,  1893,  which  were  inconsistent 
therewith,  and  to  which  there  Is  no  valid 
constitutional  objection;  and  mandamus  will 
not  lie  to  compel  the  issuance  of  a  warrant 
based  upon  that  section  of  the  Political  Code, 
regardless  of  whether  such  compensation 
is  now  governed  by  section  195  of  the  County 
Government  Act  of  1893.  or  by  section  191 
of  the  County  Government  Act  of  1897,  to 
which  constitutional  objections  are  urged, 
which  are  not  passed  upon.  (Davis  v.  Post, 
125  Cal.  210.) 

27.  The  compensation  of  supervisors  under 
the  County  Government  Act,  including  the 
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compensation  "for  per  diem  and  mileage  or 
other  services  rendered  by  them,"  was  not 
intended  to  include  any  claim  for  services 
not  coming  within  the  duties  of  the  board 
as  prescribed  by  law;  and  no  compensation 
can  be  allowed  to  a  supervisor  for  services 
rendered  and  moneys  expended  by  him  as  a 
representative  of  the  board  in  attendance 
upon  meetings  of  an  anti-debris  association 
formed  by  several  counties  to  protect  lands 
along  the  Feather,  Yuba,  and  Bear  rivers, 
against  danger  and  damage  from  the  re- 
sults of  hydraulic  mining.  (Irwin  v.  County 
of  Yuba,  119  Cal.  686.) 

28.  The  authority  conferred  upon  the  dis- 
trict attorney  by  section  51  of  the  County 
Government  Act,  providing  that  all  claims 
against  the  county  presented  by  members  of 
the  board  of  supervisors  for  any  service  ren- 
dered by  them  must  before  allowance  be  pre- 
sented to  the  district  attorney,  who  must 
indorse  thereon  in  writing  his  opinion  as  to 
the  legality  thereof,  and,  if  he  declare  the 
claim  illegal,  must  state  specifically  wherein 
it  is  illegal,  and  the  claim  must  then  be  re- 
jected by  the  board,  is  valid;  and  a  claim  of 
a  supervisor  for  services  performed  by  him 
as  ex  officio  road  commissioner,  allowed  and 
paid  without  presentation  to  and  indorse- 
ment by  the  district  attorney  is  invalid  and 
the  amount  thereof  may  be  recovered  by  the 
county.  (County  of  Solano  v.  McCudden, 
120  Cal.  648.) 

29.  The  claims  of  its  own  members  are  on 
a  footing  before  the  board  of  supervisors  so 
different  from  claims  in  general  that  special 
conditions  for  their  allowance  may.be  justly 
imposed  by  the  legislature;  and  as  the  re- 
quirements of  section  51  of  the  County  Gov- 
ernment Act  for  submission  of  such  claims 
to  the  district  attorney  applies  alike  to  all 
claims  within  the  category  thus  peculiarly 
circumstanced,  the  statute  has  uniformity  of 
operation  within  the  meaning  of  section  11 
of  article  I  of  the  constitution,  and  is  not 
unconstitutional.  (County  of  Solano  v.  Mc- 
Cudden, 120  Cal.  648.) 

30.  No  authority  Is  conferred  upon  the  dis- 
trict attorney  to  adjudge  conclusively  upon 
the  legality  of  the  claim  of  a  supervisor;  and 
the  supervisor  whose  claim  is  rejected  has 
still  the  right  to  sue  the  county  therefor  in 
the  proper  court.  (County  of  Solano  v.  Mc- 
Cudden, 120  Cal.  648.) 

31.  The  provisions  of  a  city  charter  and  of 
the  Political  Code  forbidding  a  member  of 
the  city  council  to  be  directly  or  indirectly 
interested  in  any  contract  made  by  the  coun- 
cil, and  of  the  Penal  Code  providing  a  pen- 
alty therefor,  apply  both  to  express  and  im- 
plied contracts;  and  a  member  of  such  coun- 
cil who  has  expressly  contracted  with  it  for 
the  sale  of  lumber  and  materials  to  the  city, 
cannot  recover  their  value  upon  an  implied 
contract.  (Berka  v.  Woodward,  125  Cal. 
119.) 

Allowance  of  claim  for  materials  sold 
to  city  by  member  of  council.  See  ante,  II, 
6. 

SUPPLEMENTAL  ASSESSMENT. 
See  Streets,  XI,  6. 


SUPPLEMENTAL  PLEADINGS. 

Supplemental  pleading  is  not  necessary  to 
support  claim  for  damages  accruing  after 
suit.    See  Damages,  4. 

New  parties  brought  in  by,  may  plead  stat- 
ute of  limitations.  'See  Statute  of  Limita- 
tions, 54. 

Complaint,  answer  to  waives  error  in  sub- 
stitution.   See  Parties,  12. 

Supplemental  complaint  does  not  state 
new  cause  of  action,  when.  See  Insurance,' 
40. 

Complaint  against  retired  partner  is  prop- 
erly dismissed,  when.    See  Partnership,  30. 

Supplemental  answer  need  not  be  filed, 
when.    See  Party  Walls,  2. 

Failure  to  present  claim,  right  to  make  de- 
fense by  supplemental  answer.  See  Estates 
of  Deceased  Persons,  52. 

Supplemental  cross-complaint,  when  not 
allowed.    See  Cross-complaint,  8. 

An  action  cannot  be  maintained  unless  the 
cause  of  action  existed  at  the  time  the  ac- 
tion was  commenced;  and  if  a  party  has  no 
cause  of  action  at  the  time  of  its  commence- 
ment, he  cannot  maintain  it  by  filing  a  sup- 
plemental complaint  founded  upon  matters 
which  have  subsequently  occurred.  (Hill  v. 
Den,  121  Cal.  42.) 


SUPPLEMENTARY  PROCEEDINGS. 

1.  Upon  proceedings  supplementary  to  exe- 
cution in  a  superior  court  of  this  state,  by 
which  it  was  sought  to  reach  a  check  in  the 
possession  of  the  clerk  of  the  United  States 
district  court,  orders  limiting  the  conduct 
of  the  receiver  appointed  by  the  court  to  en- 
force a  garnishment*  of  the  check  made  un- 
der execution,  so  as  to  confine  his  action  to 
the  taking  of  such  proceedings,  in  the  United 
States  district  court,  as  he  might  be  ad- 
vised, and  not  elsewhere,  will  be  affirmed 
both  upon  the  ground  that  reversal  would  be 
useless,  it  appearing  that  the  fund  in  con- 
troversy had  been  actually  transferred  to 
Oregon  by  order  of  the  district  court  prior 
to  the  decision  upon  appeal,  and  also  upon 
the  ground  that  comity  required  that  there 
should  be  no  interference  with  the  jurisdic- 
tion of  the  district  court  over  the  disposi- 
tion of  the  fund  in  its  possession  made  by 
its  decree.  (Swlnnerton  v.  Oregon  Pac.  R. 
R.  Co.,  123  Col.  417.) 

2.  An  affidavit  for  an  order  of  examina- 
tion of  a  garnishee  who  had  been  served 
with  a  writ  of  execution,  which  states  that 
the  garnishee  "has  property  of  said  judg- 
ment debtor,"  etc.,  is  not  insufficient  un- 
der section  717  of  the  Code  of  Civil  Proce- 
dure, because  not  describing  the  property. 
Such  statement  is  not  a  statement  of  a  mere 
conclusion  of  law.  (Coffee  v.  Haynes,  124 
Cal.  561.) 

3.  The  appearance  and  answer  of  the  gar- 
nishee, and  his  proceeding  to  the  hearing  of 
the  citation  issued  upon  the  affidavit  is  a 
waiver  of  any  objection  to  its  insufficiency. 
(Coffee  v.    Haynes,    124    Cal.   561.) 

4.  Sections  717  and  719  of  the  Code  of 
Civil   Procedure,  providing  for  proceedings 
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under  execution  against  persons  having 
property  of  the  judgment  debtor,  are  not  un- 
constitutional because  not  providing  for  no- 
tice to  the  judgment  debtor,  or  giving  him 
an  opportunity  to  be  heard.  (Coffee  v. 
Haynes,  124  Cal.  561.) 

Order  made  by  justice  in,  not  appealable. 
See  Appeals,  433. 

SUPPORT. 

Wife,  maintenance  of,  by  husband.  See 
Husband  and  Wife,  I,  1. 

Husband,  support  of,  by  wife.  See  Hus- 
band and  Wife,  I,  2. 

Of  stepchildren,  presumption  as  to.  See 
Parent  and  Child,  11. 

SUPREME  COURT. 

Appeals,  questions  relating  to.  See  Ap- 
peals. 

Jurisdiction  of.    See  Appeals,  I. 

Granting  stay  in  supreme  court  See  Ap- 
peals. VIII,  7. 

United  States,  judicial  notice  as  to  deci- 
sions.   See  Judicial  Notice,  9. 

Jurisdiction  of  supreme  court  of  United 
States  over  consuls  is  not  exclusive.  See 
Consuls,  2. 

Of  United  States,  appeals  to.  See  Ap- 
peals, XIV. 

United  States,  conclusiveness  of  judg- 
ments of.    See  Judgments,  VII. 

Of  United  States,  decision  when  not  bind- 
ing.   See  Stare  Decisis. 

SURETYSHIP. 

I.  Liabilities  of  Sureties;  Release  of. 
II.  Rights  of  Sureties  and  Actions  by. 

Guaranty.    See  Guaranty. 

Original  undertaking,  what  is.  See  Guar- 
anty, 11,  12. 

Justification,  determination  of  county 
clerk  upon  sufficiency  is  conclusive.  See 
Executions,  2. 

Affidavit  must  state  sureties  were  house- 
holders or  freeholders,  when.  See  Attach- 
ments, 11. 


I.  Liabilities  of  Sureties;  Release  of. 

Distinction  between  liabilities  of  guarantor 
and  surety.    See  Guaranty,  10. 

Action  against  tax  collector  on  his  bond. 
See  Taxation,  XVI. 

Assessor,  liability  of  sureties  of,  for  fail- 
ure to  collect  taxes.    See  Taxation,  68  et  seq. 

Appeal  bonds,  liability  of  sureties  on,  and 
actions  against.    See  Appeals,  V,  2,  e. 

Attachment,  bond  on  release  of,  liability 
of  sureties.    See  Attachments,  VII. 

Notes,  sureties  on.  See  Bills  and  Notes, 
III. 

Official  bond,  sureties  not  liable  for  fees 
received  without  authority.    See  Recorders. 

Issuance  of  execution  not  a  condition  pre- 
cedent to  action  against  sureties.  See  At- 
tachments, 37. 


No  previous  action  against  estate  is  neces- 
sary before  action  against  sureties.  See 
Executors  and  Administrators,  117. 

Demand,  necessity  of,  to  charge  sureties. 
See  Attachments,  32  et  seq. 

Demand  on  surety,  sufficiency  of.  See  At- 
tachments, 33. 

Recitals  in  bonds,  conclusiveness  of  against 
sureties.    See  Appeals,  109. 

Deficiency,  liability  of  surety  for.  See 
Appeals,  110. 

Evidence  of  motive  inadmissible  in  action 
against  surety.    See  Taxation,  69. 

Complaint  against  sheriff  and  his  sureties 
for  refusal  to  surrender  property  does  not 
show  misjoinder,  when.  See  Attachments, 
22. 

Death  of  administrator  and  actions  against 
sureties.  See  Executors  and  Administra- 
tors, XII. 

1.  Sureties  upon  a  statutory  bond  are 
favored  in  law,  and  are  entitled  to  stand 
upon  the  express  terms  of  their  agreement 
and  are  never  implicated  beyond  those 
terms,  and  it  is  not  permitted  as  against 
them  to  suffer  anything  to  be  done  which 
will  change  or  vary  the  known  and  definite 
risk  which  they  assume  in  entering  upon 
their  contract.  (Ogden  v.  Davis,  116  CaL 
32.) 

2.  In  general,  unless  some  agreement  or 
special  circumstance  imposes  diligence  upon 
the  creditor  as  a  duty,  he  does  not,  by  mere 
failure  to  pursue  the  person  primarily  liable, 
discharge  the  guarantor,  surety,  or  indorser, 
even  though  his  passivity  in  this  regard  may 
result  in  barring  his  remedy  against  the 
principal  debtor.  (Carver  v.  Steele,  116  Cal. 
118.) 

3.  Sureties  who  executed  and  deposited  a 
note  as  collateral  security  for  the  payment 
of  another  note  secured  by  mortgage,  are 
released  and  exonerated  from  liability  by  an 
extension  of  time  given  by  the  mortgagee  to 
a  grantee  of  the  mortgagor,  who  had  as- 
sumed payment  of  the  mortgage  debt. 
(Tuohy  ¥.  Woods,  122  Cal.  665.) 

4.  A  negative  averment  in  the  answer  of 
the  sureties  to  a  complaint  on  the  collateral 
note  that  time  for  payment  was  extended 
to  the  grantee  of  the  mortgagor,  "without 
their  consent,"  is  unnecessary,  and  the  ab- 
sence of  such  consent  need  not  be  proved  by 
them.  It  is  sufficient  for  them  to  show  that 
the  principal  contract  was  changed;  and  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  it  was  changed  with  their  consent. 
(Tuohy  v.  Woods,  122  Cal.  66i.) 

5.  The  extent  to  which  the  sureties  were 
injured  by  the  extension  of  time  on  the 
principal  obligation  is  immaterial,  and  is  not 
a  legitimate  subject  of  inquiry  in  an  action 
to  enforce  their  liability.  (Tuohy  v.  Woods, 
122  Cal.  665.) 

6.  Where  the  sheriff  of  a  county  subject 
to  the  County  Government  Act  attached 
horses  and  cattle  shortly  before  the  expira- 
tion of  his  first  term,  and  some  of  them  died 
during  his  second  term,  by  reason  of  his 
failure  to  procure  the  necessary  feed  for 
them,  the  sureties  upon  the  official  bond, 
given  for  his  first  term,  are  not  liable  for 
such  loss.    (Wood  v.  Lowden,  117  Cal.  232.) 
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Indemnity  to  guarantor,  modification  of 
contract  after.    See  Guaranty,  26. 

Modification  of  contract,  effect  of  on  guar- 
antor.   See  Guaranty,  26. 

Interlineation  in  bond,  effect  of  on  sure- 
ties.   See  Appeals,  111. 

Misapplication  by  creditor  of  property 
given  by  maker  of  note,  as  security,  effect  of 
on  surety  on  note.  See  Bills  and  Notes,  14, 
15. 

Tax  collector,  sureties  of,  not  exonerated 
by  payment  to  collector  in  mode  other 
than  provided  by  law.    See  Taxation,  75. 

Bond  of  building  contractor,  sureties  not 
discharged  by  failure  to  file  plans  and  speci- 
fications.   See  Building  Contracts,  2. 

Failure  to  foreclose  mortgage  given  to 
secure  note  does  not  discharge  indorsers. 
See  Bills  and  Notes,  0,  10. 

Substitution  of  new  surety  avoids  bond, 
when.    See  Appeals,  485. 

Sureties  are  bound  on  bond,  although  con- 
tract void.    See  Mechanics'  Liens,  94. 


II.  Rights  of  Sureties  and  Actions  by. 

7.  A  surety  tendering  the  amount  of  the 
debt  for  which  he  is  surety,  in  order  to  en- 
able him  to  pursue  his  remedy  against  his 
codebtors,  upon  the  refusal  of  the  creditor 
to  accept  it,  is  not  required  to  keep  the 
tender  good,  but  he  is  exonerated  as  com- 
pletely by  its  refusal,  as  if  the  creditor  had, 
without  his  consent,  extended  the  time  of 
payment,  there  being  the  wrongful  interposi- 
tion of  an  obstacle  to  the  remedy  of  the 
surety  to  protect  his  interest.  (CVConor  v. 
Morse,  112  Cal.  31.) 

8.  Where  the  court  finds  ae  a  fact  without 
apparent  objection  that  the  surety  making 
the  tender  offered  to  prove  that  the  princi- 
pal debtor  and  his  codebtors  were  solvent 
when  the  tender  was  made  and  refused, 
and  that  subsequently  they  and  each  of 
them  became  insolvent,  and  have  continu- 
ously since  been  insolvent,  and  the  court  ex- 
cluded the  offered  evidence  upon  the 
ground  that  it  was  irrelevant,  incompetent, 
and  immaterial,  to  which  ruling  exception 
was  taken,  such  finding  cannot  be  disre- 
garded as  having  no  place  in  the  record,  and 
it  must  be  assumed,  for  the  purpose  of  ap- 
peal from  the  Judgment  by  such  surety,  that 
the  facts  were  as  the  appellant  offered  to 
prove  them  to  be.  (O'Conor  v.  Morse,  112 
Cal.  31.) 

9.  In  an  action  upon  a  promissory  note, 
where  judgment  was  rendered  against  the 
principal,  and  an  indorser  as  such,  and  a 
bond  for  release  of  attachment  against  the 
property  of  the  principal  had  been  given,  at 
his  request  and  for  his  benefit,  conditioned 
solely  that  if  judgment  should  be  recovered 
against  him,  the  sureties  would  on  demand 
pay  the  same,  though  each  of  the  sureties 
became  a  party  to  the  judgment  against  the 
principal,  and  was  bound  to  pay  it  upon  his 
default,  yet  there  was  no  privity  between 
him  and  the  indorser,  and  as  between  them 
he  remained  a  stranger  to  the  judgment 
Upon  payment  of  the  judgment  by  one  of 
the  sureties,  he  simply  performs  the  obliga- 


tion of  the  principal,  and  can  only  look  for 
reimbursement  to  him,  and  is  entitled  to  be 
subrogated  to  the  rights  of  the  judgment 
creditors  only  as  against  the  principal;  and 
he  has  no  more  right  to  enforce  the  judg- 
ment against  the  indorser  than  the  principal 
would  have,  if  he  had  paid  the  judgment. 
(March  v.  Barnet,  121  Cal.  419.) 

10.  The  seizure  and  sale  of  the  property 
of  the  indorser  by  the  surety  who  paid  the 
judgment,  or  his  assignee,  in  pretended  sat- 
isfaction of  the  judgment,  for  the  reimburse- 
ment of  the  surety,  was  an  unlawful  taking 
of  such  property,  and  constitutes  a  naked 
trespass  in  those  participating  therein,  for 
which  they  are  jointly  and  severally  liable 
to  the  Indorser  in  the  full  value  of  the  prop- 
erty taken,  with  interest  from  the  date  of 
the  taking.    (March  v.  Barnet,  121  Cal.  419.) 

11.  Where  the  parties  against  whom  dam- 
ages are  sought  for  the  trespass  have  not 
pleaded  a  misjoinder  of  causes  of  action 
against  them  and  against  the  principal 
debtor  for  contribution,  and  merely  insist 
that  there  is  no  right  of  action  against  them, 
the  objection  to  the  misjoinder  of  causes  is 
waived,  and  a  recovery  may  be  had  against 
them  for  the  trespass.  (March  v.  Barnet, 
121  Cal.  419.) 

12.  Where  a  complaint  by  one  alleging 
himself  to  be  a  surety  for  a  corporation  and 
its  trustees  defendants,  at  whose  request 
plaintiff  had  guaranteed  the  payment  of  rent 
under  a  lease  executed  by  the  lessor  defend- 
ant to  a  person  not  a  party  to  the  suit,  does 
not  aver  that  the  lessor  defendant  wrong- 
fully claims  that  he  is  liable  under  the  guar- 
anty, nor  ask  for  a  judgment  that  he  is  not 
liable  thereunder,  but  avers  his  liability  un- 
der the  guaranty,  and  that  the  defendants 
at  whose  request  he  executed  it  had  agreed 
to  indemnify  him  against  loss  on  account 
thereof,  and  seeks  a  judgment  establishing 
the  liability  of  the  other  defendants  to  the 
lessor  as  principal  debtors,  and  that  he  is 
their  surety,  and  compelling  them  to  pay  and 
discharge  the  principal  obligation,  to  his  re- 
lief as  surety,  findings  to  the  effect  that 
there  never  was  any  tenancy  under  the 
lease  nor  any  rent  due  from  the  tenant 
named  therein  to  the  lessor,  and  that  plain- 
tiff never  became  liable  under  the  guaranty, 
or  as  surety  for  any  of  the  defendants,  are 
not  justified  by  the  complaint,  and  cannot 
support  a  judgment  exonerating  the  plaintiff 
from  all  liability  to  the  lessor,  and  awarding 
costs  as  against  him.  (McDougald  v.  Argo- 
naut Land  etc.  Co.,  117  Cal.  87.) 

13.  Where  the  complaint  avers  that  plain- 
tiff became  surety  for  the  other  defendants, 
to  enable  them  to  perform  a  contract  for  the 
exchange  of  lands  with  the  lessor  defend- 
ant; that  nothing  was  paid  to  plaintiff  for 
guaranteeing  the  payment  of  the  rent  of  the 
land  acquired  by  the  lessor,  but  that  the. 
lessor  would  not  have  effected  the  exchange, 
nor  paid  a  required  difference  in  the  pur- 
chase price,  but  for  the  guaranty  that  rent 
should  be  paid  under  a  lease  of  the  land  to 
be  acquired  by  him  for  a  term  of  years,  to 
a  tenant  to  be  named  by  the  corporation  de- 
fendant, the  complaint  sufficiently  shows  a 
consideration  for  the  guaranty,  to  establish 
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a  liability  thereunder  to  the  lessor.  (Mc- 
Dougald  v.  Argonaut  Land  etc.  Co.,  117  Cal. 
87.) 

14.  Where  the  complaint  shows  that  a 
lease  was  made  to  a  person  named  by  the 
corporation  defendant,  and  that  plaintiff 
guaranteed  payment  of  rent  under  the  terms 
of  the  lease,  and  there  is  no  evidence  to 
show  that  the  lessee  named  therein  did  not 
enter  under  the  lease,  nor  that  the  lessor 
consented  to  any  occupation  by  the  corpora- 
tion defendant,  nor  that  he  released  the  ten- 
ant named  in  the  lease,  or  accepted  any 
other  tenant,  a  finding  that  the  lessee  did 
not  enter  as  a  tenant  of  the  lessor  is  not  sus- 
tained either  by  the  pleading  or  by  the  proof, 
and  an  averment  that  the  lessee  was  only 
nominally  a  tenant,  and  that  the  real  ten- 
ant was  the  corporation  defendant,  does  not 
establish  that  the  corporation  was  substi- 
tuted a  tenant,  but  such  averment  is  mean- 
ingless, as  respects  the  liability  of  the  guar- 
antor to  the  lessor  for  payment  of  rent  by 
the  lessee,  and  if  the  corporation  furnished 
the  name  of  a  tenant  with  the  expectation 
of  continuing  in  possession  with  his  consent, 
the  guarantor  could  not  complain,  but  the 
possession  of  the  corporation  in  such  case 
would  conclusively  prove  that  the  tenant  en- 
tered under  the  lease.  (McDougald  v.  Ar- 
gonaut Land  etc.  Co.,  117  Cal.  87.) 

15.  An  action  to  recover  the  balance  due 
under  a  written  contract  for  labor,  brought 
by  an  assignee  of  a  firm  of  sureties  upon  a 
bond  given  to  secure  its  performance  by  the 
party  bound  thereunder  to  furnish  the  labor, 
cannot  be  sustained,  although  payments  for 
the  labor  furnished  were  to  be  made  to  such 
sureties,  under  the  terms  of  the  contract,  if 
the  court  finds  upon  sufficient  evidence  that 
such  payments  were  to  be  made  to  them  as 
trustees  for  such  party  to  the  contract  and 
for  their  protection  as  his  sureties  on  the 
bond,  and  that  they  had  been  fully  released 
from  their  bond  prior  to  the  assignment 
and.  at  the  time  thereof,  had  no  interest  in 
the  balance  due  under  the  contract  and  that 
the  assignment  was  made  to  the  plaintiff 
without  the  consent  of  the  party  entitled  to 
the  money,  and  with  notice  of  his  rights. 
(Lee  San  v.  Hume  Packing  Co.,  123  Cal.  283.) 

SURFACE  WATERS. 
See  Watercourses,  IV. 

Drainage.    See  Easements,  I,  2. 

Damming  of  in  change  of  grade,  liability 
for.    See  Streets,  54. 

City  not  liable  for  obstruction  of  in  grad- 
ing street.    See  Streets,  56. 

Easement  of  flow  of.    See  Easements,  5. 

SURPLUSAGE. 

Overruling  of  demurrer  pointed  at.  See 
Pleading  and  Practice,  27. 

SURPRISE. 

New  trial  for.    See  New  Trial,  III,  S. 
Attorney,  surprise  of,  effect  on  judgment. 
See  Judgments,  X,  3. 


SURRENDER. 

Possession,  surrender  of,  to  paramount 
owner.    See  Sales,  IV. 

SURVEYS. 

Streets,  survey  of.    See  Streets,  II. 

Mining  claim,  survey  of.  See  Mines  and 
Mining,  I. 

Mexican  grant,  survey  of.  See  Mexican 
Lands,  I,  1. 

Public  lands,  survey  of.  See  Public 
Lands,  III. 

Evidence,  surveys  as.    See  Evidence,  II,  4. 

As  evidence  of  boundary.  See  Bounda- 
ries, 17. 

Judicial  notice  as  to  inaccuracies  of.  See 
Judicial  Notice,  15. 

Public  land,  conflicting  boundary,  which 
prevails.    See  Boundaries,  11. 

Thread  of  stream,  calls  for,  in  field  notes 
of  survey,  location  of.    See  Boundaries,  10. 


See  Partner- 


SURVIVORS. 

Surviving  partner,  acts  of. 
ship,  VII,  VIII. 

SURVIVORSHIP. 
Date  of.    See  Wills,  VI,  5. 

SUSPENSION. 

Statute  of  limitations,  suspension  of.  See 
Statute  of  Limitations.  V. 

Of  alienation.    See  Alienation. 

Executor,  suspension  of.  See  Executors 
and  Administrators,  V. 

SWAMP  AND  OVERFLOWED  LANDS. 

I.  Title  and  Control  of  State;  Rights  of 
Counties;  Sale  of;  Tide  Lands  and 
Water  Front. 

II.  Reclamation  Districts. 

1.  Constitutionality    of    Statute  Re- 

lating to. 

2.  Organization;     Petition;     Notice; 

Election;  Character  of  Land; 
Quo  Warranto  Proceedings 
against 

3.  Nature  and  Powers  of. 

4.  Assessment. 

a.  Basis  for;  for  What  may  be 

Levied;  Description  of  Land. 

b.  Form  of;  Name  of  Owner. 

c.  Apportioning  to  Benefits;  Va- 

lidity of  and  Action  to  De- 
termine Validity. 

d.  Payment  of  and  Actions  for. 
6.  Actions  against. 

Protection  districts.    See  Watercourses,  V. 

Harbor  commissioners  may  assail  patent 
to  tide  lands.    See  Harbor  Commissioners,  8. 

Tide  lands,  improvement  of,  what  is.  See 
Adverse  Possession,  1. 

Tide  lands  may  be  acquired  by  adverse 
possession.    See  Adverse  Possession,  24. 

Lien  created  in  deed  of  overflowed  land  to 
secure  payments  for  water.  See  Vendor  and 
Vendee,  23. 
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I.  Title  and  Control  of  State;  Rights  of 
Counties;  Sale  of;  Tide  Lands  and  Wa- 
ter Front. 

1.  The  swamp  and  overflowed  lands  were 
granted  to  the  state  by  the  act  of  Congress 
of  September  28,  1850,  and  the  title  was 
thereby  vested  in  the  state,  for  the  purpose 
of  enabling  it  to  reclaim  the  lands  by  means 
of  levees  and  drains;  and  the  control  o{  the 
swamp  lands  and  of  the  proceeds  of  their 
sale  being  in  the  state,  without  power  in 
anyone  but  the  United  States  to  question  the 
disposal  made  of  the  lands  or  their  proceeds, 
no  person  and  no  county  has  any  control 
over  or  interest  in  either  lands  or  their  pro- 
ceeds except  as  the  state  has  granted  it. 
The  state  has  not  granted  any  swamp  lands 
to  the  counties  nor  any  funds  arising  from 
the  sale  of  swamp  lands  therein,  and  the 
establishment  of  a  swamp  land  fund  in  the 
various  counties  where  swamp  land  districts 
have  been  formed  was  the  creation  by  the 
state  of  a  trust  fund,  making  the  counties 
and  county  officials  mere  agencies  of  the 
state,  used  by  it  in  carrying  out  the  purpose 
of  reclamation,  and  the  state  may  alter  or 
amend  Its  laws  relating  to  the  subject  and 
control  the  custody  of  the  fund  at  its  pleas- 
ure. (County  of  Kings  v.  County  of  Tulare, 
119  Cal.  509.) 

2.  Upon  the  division  of  a  county  no  pro- 
vision has  been  made  by  law  for  any  change 
in  the  custody  of  the  swamp  land  fund  of 
the  original  county;  and  it  cannot  be 
claimed  in  such  case,  that  the  trust  has 
failed  for  want  of  a  trustee,  nor  is  there  any 
ground  for  equitable  interposition,  but  the 
legislature  is  the  appropriate  and  only 
source  of  relief;  and  no  action  will  lie  on 
behalf  of  the  new  county  to  recover  a  share 
of  such  fund.  (County  of  Kings  v.  County 
of  Tulare,  119  Cal.  509.) 

3.  Under  the  amendment  of  April  4,  1870, 
to  section  70  of  the  act  for  the  management 
and  sale  of  state  lands,  approved  March  28, 
1868,  all  swamp  and  overflowed,  salt,  marsh 
and  tide  lands  within  two  miles  of  any 
town  or  village  were  excluded  from  the  pro- 
visions of  the  act,  and  specially  reserved 
from  sale  or  other  disposition;  and  a  patent 
for  tide  lands  situated  within  two  miles 
from  the  town  or  city  of  San  Diego,  issued 
subsequent  to  that  amendment  without  any 
vested  right  existing  prior  thereto,  is  without 
authority  of  law,  and  void.  (Klauber  v. 
Higgins,  117  Cal.  451.) 

4.  The  mere  fact  that  applications  for  the 
purchase  of  tide  lands  reserved  from  sale  by 
the  amending  act  of  1870,  were  made  prior 
to  its  passage,  where  such  applications  were 
not  approved,  and  no  payments  were  made 
thereon  prior  to  its  passage,  does  not  confer 
any  vested  right,  or  constitute  any  contract 
with  the  state,  and  any  patent  thereafter 
granted  under  such  applications  is  void. 
(Klauber  v.  Higgins,  117  Cal.  451.) 

5.  The  act  of  May  27,  1872,  legalizing  ap- 
plications for  the  purchase  of  state  swamp 
and  overflowed,  and  salt  marsh  and  tide 
lands,  notwithstanding  any  misdescription  in 
the  style  or  character  of  the  land,  was 
merely    designed    to    legalize    applications 


for  lands  which  were  subject  to  sale, 
and  it  was  not  the  purpose  of  the  act  to 
offer  for  sale  lands  not  subject  to  sale  under 
the  general  law,  and  it  does  not  apply  to 
lands  specially  reserved  from  sale  thereun- 
der.   (Klauber  v.  Higgins,  117  Cal.  451.) 

6.  It  was  within  the  power  of  the  legisla- 
ture to  vest  title  to  the  tide  lands  on  the  Oak- 
land water  front  in  the  grantee  of  the  town 
under  a  void  ordinance  of  the  town,  purport- 
ing to  grant  the  same,  by  legislation  clearly 
ratifying  such  ordinance;  but  the  question 
whether  the  act  of  1861,  amending  section  12 
of  the  city  charter  so  as  to  provide  that  "the 
ordinances  of  the  board  of  trustees  of  said 
town  are  hereby  ratified  and  confirmed," 
was  intended  to  include  a  void  special  ordi- 
nance purporting  to  grant  the  entire  water 
front  to  a  private  citizen,  or  whether  it  was 
only  intended  to  include  general  Ordinances 
of  a  legislative  character,  is  one  upon  which 
the  justices  of  the  court  are  disagreed,  and 
is  undetermined.  (Oakland  v.  Oakland  Wa- 
ter Front  Co.,  118  Cal.  160.) 

7.  The  lands  between  high  and  low  tide 
along  the  water  front  of  Oakland,  being  held 
by  the  town  subject  to  the  public  trust  of 
laying  out  streets  through  them,  and  using 
them  as  sites  for  wharves,  docks,  piers,  and 
other  essential  aids  to  commerce,  and  to. the 
traffic  of  a  seaport  town  were  not  subject  to 
levy  and  sale  under  execution  against  the 
town.  (Oakland  v.  Oakland  Water  Front 
Co.,  118  Cal.  160.) 

8.  The  state  has  full  power  to  alienate 
lands  which  are  covered  and  uncovered  by 
the  daily  flux  and  reflux  of  the  tides,  subject 
only  to  the  rights  of  the  public  to  use  them 
for* the  purposes  of  navigation  and  fishery; 
and  such  lands  are  alienable  in  private  own- 
ership where  capable  of  reclamation  without 
detriment  to  the  public  right,  and  especially 
where  their  reclamation  will  be  of  advan- 
tage to  navigation  and  commerce;  and  there 
is  nothing  in  the  doctrine  established  by  the 
case  of  Illinois  Central  R.  R.  Co.  v.  Illinois, 
146  U.  S.  387,  relative  to  the  nonallenability 
of  lands'  continually  submerged  beneath  the 
waters  of  Lake  Michigan  in  the  harbor  of 
Chicago,  which  is  inconsistent  with  the  right 
of  the  state  of  California  to  grant  to  the 
town  of  Oakland  the  mud  flats  and  shoals 
along  its  water  front  lying  between  high  and 
low  tide,  with  a  view  to  facilitate  the  con- 
struction of  wharves  and  other  improve- 
ments, it  not  appearing  that  such  grant  has 
impaired  the  power  of  succeeding  legisla- 
tures to  regulate,  protect,  improve,  or  de- 
velop the  public  rights  of  navigation  and 
fishery.  (Oakland  v.  Oakland  Water  Front 
Co.,  118  Cal.  160.) 

9.  The  town  of  Oakland  had  no  power  to 
alienate  its  entire  water  front,  unless  such 
power  was  conferred  upon  it  by  the  legisla- 
ture; and  whether  it  was  conferred  or  not 
is  a  question  of  legislative  intent,  to  be 
gathered  from  the  terms  of  the  statute  con- 
strued with  reference  to  its  general  scope 
and  purpose;  and  the  clear  intent  of  the  act 
creating  the  town  of  Oakland,  and  granting 
to  it  the  tide  lands  along  its  water  front,  was 
to  confer  upon  it  a  public  trust  for  the  im- 
provement of  commercial  facilities  by  the 
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erection  of  convenient  wharves  along  its 
water  front,  and  the  regulation  and  collec- 
tion of  wharfage  and  dockage  for  their  use, 
which  public  trust  it  could  neither  delegate 
nor  abdicate,  nor  was  any  power  conferred 
upon  it  to  alienate  the  tide  lands,  which 
were  essential  to  the  exercise  of  its  power 
to  erect  wharves  and  regulate  tolls;  and  an 
attempt  by  the  town  to  invest  a  private  citi- 
zen with  the  exclusive  right  to  erect  wharves 
and  regulate  tolls,  and  to  transfer  to  him  the 
entire  water  front,  in  consideration  of  his 
erecting  wharves  thereon,  was  unauthorized 
and  void.  (Oakland  v.  Oakland  Water  Front 
Co.,  118  Oal.  160.) 

10.  The  intention  of  the  law  was  that  the 
streets  of  the  town  should  be  protracted  to 
the  water  front,  the  intervening  spaces  di- 
vided into  blocks  and  lots,  and  sold  in  sub- 
divisions, in  such  manner  as  to  preserve  to 
the  public  ample  means  of  access  to  the  nav- 
igable waters  of  the  bay  and  estuary,  and 
to  the  municipal  authorities  ample  space  fox 
the  erection  of  wharves,  piers,  and  docks, 
and  if  any  reasonable  measures  to  this  end 
had  been  taken,  a  sale  of  the  lands  by  par- 
cels would  have  been  a  proper  exercise  of 
power  by  the  municipal  authorities;  but  a 
transfer  in  bulk  to  a  private  citizen,  without 
any  reservation  of  the  right  of  access  to 
navigable  waters  by  which  the  town  was 
largely  surrounded,  was  a  gross  and  evident 
excess  of  power.  (Oakland  v.  Oakland  Wa- 
ter Front  Co.,  118  Cal.  160.) 

11.  When  the  state  establishes  the  perma- 
nent water  front  or  harbor  line  for  one  of 
its  municipalities,  and  authorizes  the  sale  of 
land  lying  between  such  line  and  the  up- 
lands, it  is  a  legislative  declaration  that 
these  lands  may  pass  into  private  ownership 
without  interference  with  the  public  rights 
of  navigation  and  fishery.  They  may  then 
be  reclaimed  from  the  waters  by  their  own- 
ers and  devoted  to  any  of  the  uses  to  which 
uplands  are  put.  or,  if  suitably  located,  and 
there  be  no  restriction  in  the  grant,  they 
may,  under  legal  sanction,  be  covered  with 
wharves,  docks,  and  like  structures.  (Shir- 
ley v.  Benicia,  118  Cal.  344.) 

12.  It  is  the  owners  of  land  abutting  upon 
the  water  front  line  wlio,  under  legal  sanc- 
tion, may  build  into  the  deeper  public  waters 
beyond.  The  owners  of  inner  water  lots 
have  not  such  right.  (Shirley  v.  Benicia, 
118  Cal.  344.) 

13.  The  city  of  Benicia,  having  reserved 
a  strip  of  land  for  public  streets,  between  its 
water  front  line  and  the  lands  which  it  sold 
into  private  ownership,  has  the  right,  al- 
though such  streets  are  covered  with  water, 
to  convert  the  same  into  public  wharves,  or 
to  build  such  structures  along  them  or  at 
their  termini,  and  such  use  is  no  invasion  of 
the  rights  of  proprietors  of  abutting  lands, 
lying  between  the  streets  and  the  uplands. 
(Shirley  v.  Benicia,  118  Cal.  344.) 

II.  Reclamation  Districts. 
1.  Constitutionality  of  Statute  Relating  to. 

14.  Viewing  the  act  of  1801  as  designed  to 
make    a    reclamation    district    established 


thereunder  a  public  corporation,  which  could 
subject  the  lands  therein  to  taxation,  it 
was  unconstitutional  and  void,  because  the 
district  was  organized  upon  the  application 
of  the  owners  of  one-third  of  the  land,  with- 
out notice  to  the  owners  of  other  lands. 
(People  v.  Reclamation  Dist.  No.  551,  117 
Cal.  114.) 


2.  Organization;  Petition;  Notice;  Elect  ion: 
Character  of  Land;  Quo  Warranto  Pro- 
ceedings against. 

Organization  upon  application  of  owners 
of  one-third  of  land  without  notice  to  own- 
ers.   See  ante,  II,  1. 

State  not  estopped  to  question  validity  of 
reclamation  district  by  permitting  expendi- 
tures.   See  Estoppel,  1. 

15.  The  organization  of  a  reclamation  dis- 
trict results  in  putting  a  burden  on  property 
against  the  will  of  the  owners,  and  the  re- 
quirements of  the  law  as  to  such  a  proceed- 
ing cannot  be  evaded  by  calling  it  a  corpora- 
tion; and  in  an  action  to  enforce  an  assess- 
ment levied  by  the  district,  if  its  organiza- 
tion is  denied,  the  question  is  not  whether 
the  district  has  so  acted  as  to  become  a  cor- 
poration de  facto,  but  whether  there  has 
been  in  fact  a  substantial  compliance  with 
the  law,  and  the  exercise  of  jurisdiction  by 
the  board  of  supervisors  to  determine  facts 
presented  before  it  by  a  petition  sufficient  in 
form  and  purporting  to  be  sufficiently  signed. 
(Reclamation  Dist.  No.  537  of  Yolo  County 
v.  Burger,  122  Cal.  442.) 

16.  The  board  of  supervisors  cannot  ac- 
quire jurisdiction  to  organize  a  new  reclama- 
tion district  unless  a  petition  therefor,  pur- 
porting to  bear  the  requisite  number  of  sig- 
natures of  the  owners  of  one-half  of  the 
acreage  of  the  district  as  organized,  is  pre- 
sented to  the  board,  in  which  case  the  board 
is  authorized  to  determine  and  adjudicate 
questions  of  fact  arising  upon  such  petition. 
(Reclamation  District  No.  537  of  Yolo  County 
v.  Burger,  122  Cal.  442.) 

17.  Though  the  administratrix  of  an  estate 
Is  not  competent  as  such  to  sign  a  petition 
for  the  organization  of  a  reclamation  dis- 
trict, yet  if  the  petition  was  otherwise  suffi- 
cient, and  did  not  show  that  one  of  the  sign- 
ers was  an  administratrix  of  any  estate,  but 
merely  showed  that  the  word  "administra- 
trix" was  appended  to  her  signature,  the 
question  of  her  ownership  was  one  of  fact 
upon  which  the  determination  of  the  board 
was  conclusive;  and  no  proof  to  the  contrary 
is  competent.  (Reclamation  Dist.  No.  537  of 
Yolo  County  v.  Burger,  122  Oal.  442.) 

18.  Under  section  30  of  the  act  providing 
for  the  organization  of  reclamation  districts 
(Stats.  1867-68,  p.  507),  requiring  the  petition 
therefor  to  be  published  "for  four  weeks 
next  preceding  the  hearing  thereof  in  some 
newspaper  published  in  the  county,"  a  publi- 
cation thereof  once  each  week  in  a  daily 
newspaper  published  in  the  county,  for  four 
weeks  next  preceding  the  hearing,  is  a  suffi- 
cient compliance  with  the  law.  (People  v. 
Reclamation  Dist  No.  136,  121  Cal.  522.) 
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19.  A  petition  for  the  organization  of  a  rec- 
lamation district  is  not  void  upon  its  face, 
merely  because  the  names  of  some  of  the 
owners  of  land  were  attached  to  it  by  other 
parties.  If  the  names  were  signed  by  proper 
authority,  the  signatures  were  those  of  the 
owners.  (People  v.  Reclamation  Dist.  No. 
136,  121  Cal.  522.) 

20.  The  board  of  supervisors  had  power 
to  decide  upon  the  genuineness  of  the  sig- 
natures to  the  petition  for  the  organization 
of  the  reclamation  district;  and  the  approval 
of  the  petition  by  the  board  was  conclusive 
adjudication  of  that  fact.  (People  v.  Rec- 
lamation Dist.  No.  136,  121  Cal.  522.) 

21.  Reclamation  districts  are  not  munic- 
ipal corporations,  and  no  one  is  a  voter 
therein  in  the  sense  of  section  24  of  article 
I,  and  section  1  of  article  II  of  the  constitu- 
tion; nor  is  their  organization  rendered  in- 
valid because  votes  for  trustees  of  the  dis- 
trict are  allowed  to  be  cast  in  proportion  to 
the  ownership  of  property  therein,  but  that 
those  who  are  specially  interested  and  who 
must  pay  for  the  improvement,  are  heard 
upon  the  question  as  to  whether  it  shall 
be  done  and  are  permitted  to  appoint  those 
who  shall  superintend  it,  is  not  unusual,  nor 
would  it  constitute  an  exercise  of  the  elec- 
tive franchise.  (People  v.  Reclamation  Dist. 
No.  561,  117  Cal.  114.) 

22.  The  determination  by  the  supervisors 
as  to  the  character  of  the  lands  included 
within  the  reclamation  district  is  conclusive; 
but  where  evidence  was  allowed  on  the 
question  of  the  character  of  the  lands  as- 
sessed, as  well  as  upon  the  manner  of  the 
assessment,  and  upon  the  questions  of  rela- 
tive benefits,  and  of  assessment  in  propor- 
tion to  benefits,  and  the  evidence  thereupon 
was  conflicting,  findings  thereupon  in  favor 
of  the  reclamation  district  cannot  be  dis- 
turbed upon  appeal.  (Lower  Kings  River 
Reclamation  Dist.  No.  531  v.  McCullah,  124 
Cal.  175.) 

23.  Whether  an  action  of  quo  warranto 
can  be  maintained  to  test  the  right  of  a  rec- 
lamation district  to  be  a  corporation,  held 
questionable,  but  not  decided,  no  objection 
having  been  made  for  lack  of  proper  parties. 
(People  v.  Reclamation  District  No.  551,  117 
CaL  114.) 

24.  The  fact  that  a  reclamation  district  in- 
corpora  ted  under  section  3446  of  the  Political 
Code  includes  lands  which  were  included  in 
former  reclamation  districts  is  not  ground 
for  an  action  of  quo  warranto,  where  it  ap- 
pears that  such  former  districts  were  not 
valid  and  subsisting  corporations  at  the  time 
of  its  incorporation.  (People  v.  Reclamation 
Dist.  No.  561,  117  Cal.  114.) 

25.  In  a  proceeding  In  quo  warranto  prose- 
cuted by  the  state  to  exclude  a  reclamation 
district,  and  the  persons  claiming  to  consti- 
tute it,  from  all  corporate  rights,  it  is  suffi- 
cient to  allege  the  ultimate  fact  that  the  de- 
fendants are  exercising  the  franchise  with- 
out authority  of  law,  and  the  complaint  is 
not  defective  in  not  alleging  specifically  the 
acts  constituting  the  usurpation.  (People  v. 
Reclamation  District  No.  136,  121  Cal.  522.) 
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3.  Nature  and  Powers  of. 

Reclamation  districts  are  not  municipal 
corporations.    See  ante,  21. 

26.  Reclamation  districts  organized  under 
the  provisions  of  the  Political  Code  are  pub- 
lic agencies,  and  if  considered  as  corpora- 
tions, have  only  such  powers  and  liabilities 
as  are  prescribed  by  the  law  which  creates 
them,  which  does  not  prescribe  that  they 
may  be  sued;  and  no  action  against  a  rec- 
lamation district  can  be  entertained.  It 
has  no  property  out  of  which  a  judgment 
could  be  satisfied,  and  has  no  power  to  levy 
assessments  for  any  purpose  other  than 
works  of  reclamation;  and  neither  its  trus- 
tees nor  its  commissioners  could  be  compelled 
by  mandamus  to  levy  assessments  to  pay  a 
judgment  against  it  (Hensley  v.  Reclama- 
tion Dist.  No.  556,  121  Cal.  96.) 

27.  The  districts  marked  out  under  the  act 
of  1861  were  not  public  corporations,  and 
had  no  more  resemblance  to  them  than  bene- 
fited districts  assessed  for  local  improve- 
ments, being  without  any  autonomy,  and 
subject  to  the  control  of  state  officers;  and  if 
they  can  be  viewed  as  quasi  corporations, 
they  were  without  local  or  municipal  gov- 
ernment, and  were  merely  special  organiza- 
tions formed  to  perform  certain  work  which 
the  state  required  or  permitted  to  be  done, 
and  to  which  it  gave  a  degree  of  discretion 
in  making  the  improvements  contemplated, 
and  were  public  agencies  which  would  cease 
to  exist  when  the  policy  of  the  state  was 
changed  so  that  they  were  no  longer  re- 
quired, or  when  there  was  no  further  func- 
tion for  them  to  perform,  and  were  termi- 
nated by  the  repeal  of  the  act  of  1861.  (Peo- 
ple v.  Reclamation  Dist.  No.  551,  117  Cal. 
114.) 

4.  Assessments. 

a.  Basis  for;  for  What  may  be  Levied;  De- 
scription of  Land. 

For  what  purpose  only  can  be  levied.  See 
ante,  26. 

District  cannot  levy  assessment  to  pay 
judgment  against  it.    See  ante,  26. 

28.  The  report  of  an  engineer,  containing 
not  alone  a  general  and  comprehensive,  but 
also  a  detailed,  statement  of  the  character 
and  amount  of  ditch  work  to  be  done,  with 
estimates  of  the  cost  thereof,  and  also  of  the 
cost  of  a  proposed  pumping  plant,  is  suffi- 
cient to  serve  as  a  basis  for  an  assessment. 
(Reclamation  Dist.  No.  551  v.  Runyon,  117 
Cal.  164.) 

29.  The  description  of  the  tract  assessed, 
if  including  more  than  forty  acres,  is  not  re- 
quired to  set  forth  separately  each  smallest 
legal  subdivision  of  forty  acres;  but  sections 
3460  and  3461  of  the  Political  Code  only  re- 
quire a  description  by  legal  subdivisions, 
swamp  land  surveys  or  natural  boundaries 
of  the  tract  assessed,  and  to  state  the  num- 
ber of  acres  of  each  tract,  the  names  of  the 
owners  of  each  tract,  and  the  amount  of  the 
charge  assessed  against  each  tract.  (Lower 
Kings  River  Reclamation  Dist  No.  531  v. 
McCullah,  124  Cal.  175.) 
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30.  A  clerical  mistake  In  the  description  of 
a  tract  assessed.  In  giving  the  wrong  number 
to  a  section,  does  not  vitiate  the  assessment, 
where  the  entire  description  is  such  that  the 
mistake  is  obvious  upon  a  mere  inspection  of 
the  map  or  diagram  of  the  tract,  and  the 
identification  of  the  land  is  apparent  from 
the  other  calls,  and  a  surveyor  would  have 
no  difficulty  in  ascertaining  the  precise  land 
intended.  (Lower  Kings  River  Reclamation 
Dist.  No.  531  v.  McCullah,  124  Cal.  175.) 

b.  Form  of;  Name  of  Owner. 

31.  An  assessment  by  a  reclamation  dis- 
trict must  be  made  to  the  owner,  if  known, 
and,  if  unknown,  then  to  unknown  owners; 
and  a  failure  to  comply  with  this  require- 
ment renders  the  assessment  invalid.  (Wein- 
reich  v.  Hensley,  121  Cal.  647.) 

32.  An  assessment  by  a  reclamation  dis- 
trict to  a  person  named,  who  was  one  of  the 
residuary  legatees  under  the  will  of  the  de- 
ceased owner,  can  only  be  enforced  in  an 
action  brought  against  the  person  named, 
and  the  court  cannot  render  judgment  there- 
for against  any  other  person.  In  an  action 
for  its  enforcement  against  other  owners, 
they  may  question  its  validity,  as  not  hav- 
ing been  made  to  them,  or  to  unknown  own- 
ers, notwithstanding  the  admission  of  its 
validity  by  the  person  named.  (Weinreich 
v.  Hensley,  121  Cal.  647.) 

33.  The  provision  in  section  3628  of  the 
Political  Code,  that  "no  mistake  in  the  name 
of  the  owner  or  supposed  owner  of  real 
property  shall  render  the  assessment  in- 
valid," refers  only  to  the  assessments  there- 
in provided  for,  and  does  not  apply  to  an 
assessment  made  by  a  reclamation  district. 
(Weinreich  v.  Hensley,  121  Cal.  647.) 


c.  Apportioning  to  Benefits;  Validity  of  and 
Action  to  Determine  Validity. 

Conflicting  evidence  upon  question  of  rel- 
ative benefits  and  assessment  in  proportion 
to  benefits  not  reviewed.    See  ante,  22. 

34.  A  property  owner  has  the  right  to 
make  any  legal  proof  to  show  an  unfair  and 
illegal  assessment  whereby  his  lands  were 
not  benefited  to  the  amount  of  the  lien 
sought  to  be  fixed  upon  them;  and  it  is  error 
to  refuse  to  permit  evidence  in  his  behalf 
showing  that  his  land  was  wholly  re- 
claimed, and  in  a  state  of  cultivation,  and 
that  it  had  been  assessed  at  a  much  higher 
rate  than  unreclaimed  lands  similarly  situ- 
ated, and  of  the  same  level;  and  that  por- 
tions of  his  lands  used  for  roads  and  ditches 
had  been  assessed  at  the  same  rate  as  his 
other  lands,  while  the  lands  of  other  owners 
within  the  district  subjected  to  like  uses  had 
been  entirely  relieved  from  assessment. 
(Reclamation  Dist.  No.  551  v.  Runyon,  117 
Cal.  164.) 

35.  In  an  action  by  a  reclamation  district 
to  enforce  an  assessment,  it  is  not  compe- 
tent to  ask  witnesses  for  their  opinions, 
upon  the  precise  issue  being  tried  by  the 
court,  as  to  whether  the  assessment  as 
made  constituted  a  charge  upon  each  tract 


in  proportion  to  benefits;  but  if  such  ques- 
tions were  allowed,  the  opposing  party,  upon 
cross-examination,  would  be  entitled  to  ask 
upon  what  the  opinion  was  based.  (Recla- 
mation Dist.  No.  537  of  Yolo  County  v. 
Burger,  122  Cal.  442.) 

36.  An  assessment  by  a  reclamation  dis- 
trict to  pay  for  an  old  levee  used  as  part  of 
the  plan  of  reclamation,  eo  as  to  credit  each 
owner  with  the  estimated  value  of  that  part 
of  the  levee  which  was  upon  his  land,  at 
twelve  and  one-half  cents  per  cubic  yard,  it 
appearing  that  a  break  in  the  levee  at  any 
point  would  flood  the  whole  district,  and 
that  work  on  any  part  of  the  levee  was  of 
as  much  benefit  to  any  other  landowner  as 
to  him  upon  whose  land  the  work  was  done, 
and  that  no  two  tracts  were  assessed  alike, 
or  in  proportion  to  the  altitude  of  the  land, 
is  not  In  proportion  to  benefits,  and  cannot 
be  sustained.  (Reclamation  Dist.  No.  537  of 
Yolo  County  v.  Burger,  122  Cal.  442.) 

37.  The  purchase  of  rights  of  way  from 
the  directors  of  the  district  which  were  nec- 
essary and  were  paid  for  at  the  same  rate 
per  acre  as  other  landowners  were  paid 
whose  lands  were  similarly  situated,  and 
were  paid  from  the  fund  raised  for  a  prior 
assessment,  and  not  included  in  the  bills  for 
the  subsequent  assessment  in  controversy, 
cannot  vitiate  the  latter.  (Lower  Kings 
River  Reclamation  Dist  No.  531  v.  McCul- 
lah, 124  Cal.  175.) 

38.  The  assessment  Is  not  rendered  in- 
valid because  including  payment  for  out- 
standing warrants  in  favor  of  one  of  the 
trustees  for  work  done  and  money  paid  by 
him  in  the  construction  of  a  levee,  where  his 
vote  was  not  required  or  effective  for  al- 
lowance of  the  same  by  a  majority  of  the 
board,  and  no  fraud  or  unfairness  appears 
in  the  transaction.  (Lower  Kings  River  Rec- 
lamation Dist.  No.  531  v.  McCullah,  124  Cal. 
175.) 

39.  An  action  brought  by  a  reclamation 
district,  under  section  3493%  of  the  Political 
Code,  to  determine  the  validity  of  an  as- 
sessment levied  for  purposes  of  reclamation 
is  not  an  action  in  personam,  and,  though 
not  in  strictness  a  proceeding  in  rem,  par- 
takes rather  of  its  nature,  being  designed  to 
test  the  legal  perfection  of  the  assessment, 
and  to  give  the  property  owner  an  oppor- 
tunity to  present  his  objection  to  its  valid- 
ity, at  a  hearing  in  advance  of  an  action 
upon  the  assessment,  and  is  a  process  of  law, 
forming  one  of  the  steps  by  which  the  lien 
of  the  tax  is  fixed  upon  the  property  in  the 
district;  and,  .such  being  the  nature  of  the 
action,  a  defendant  owning  property  in  the 
district,  who  is  a  consul  of  a  foreign  nation, 
cannot  plead  his  consular  privilege  in  bar  of 
the  proceeding.  (Reclamation  Dist  No.  551 
v.  Runyon,  117  Cal.  164.) 

40.  Section  3493%  of  the  Political  Code,  en- 
acted in  1893,  providing  for  an  action  by  a 
reclamation  district  to  determine  the  validity 
of  an  assessment,  and  making  the  judg- 
ment conclusive  between  the  parties  thereto 
in  any  subsequent  action  upon  the  assess- 
ment, Is  not  special  legislation,  and  gives 
the  property  owner  the  hearing  to  which  he 
is  entitled,  and  is  constitutional  and  valid. 
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(Lower  Kings  River  Reclamation  Dist.  No. 
531  t.  McCnllah,  124  Gal.  175.) 

d.  Payment  of  and  Action  for. 

Reclamation  assessment  on  mortgaged 
property,  who  liable  for.  See  Mortgages,  50 
et  seq. 

Lien  of  reclamation  assessment  is  para- 
mount to  that  of  mortgage.  See  Mort- 
gages, 50. 

Cross-complaint  in  foreclosure  suit  by  dis- 
trict to  enforce  assessment,  power  of  court. 
See  Mortgages,  53. 

Lien  of  attachment  is  superior  to  that  of 
reclamation  assessment,  when.  See  Attach- 
ments, 24. 

Cross-complaint  by  district  in  foreclosure 
to  enforce  assessment,  conclusiveness  of 
judgment    See  Mortgages,  54. 

41.  The  amendment  of  March  31,  1891,  to 
section  3406  of  the  Political  Code,  which  pro- 
vides for  the  payment  of  the  assessment, 
made  In  a  swamp  land  district  under  the 
reclamation  act,  in  such  installments  as  the 
board  from  time  to  time  may,  in  its  dis- 
cretion, by  order  entered  on  its  minutes,  di- 
rect, and  that  a  cause  of  action  shall  ac- 
crue at  the  expiration  of  twenty  days  from 
the  date  of  the  order  directing  its  payment, 
and  that,  if  any  such  installment  is  not  paid, 
then  the  whole  assessment  against  the  land 
of  the  delinquent  shall  become  due  and  pay- 
able, and  may,  in  the  discretion  of  the  board, 
be  collected  immediately  in  one  action,  does 
not  operate  retroactively,  but  operates  upon 
existing  assessments,  so  as  to  change  the 
time  when  the  cause  of  action  accrues,  and 
does  not  modify  or  change  the  limitation  of 
section  338  of  the  Code  of  Civil  Procedure, 
which  still  applies  to  the  cause  of  action, 
when  it  accrues  under  the  terms  of  the 
amendment.  (Swamp  Land  Dist.  No.  307  v. 
Glide,  112  Cal.  85.) 

Assessment  can  only  be  enforced  in  ac- 
tion brought  against  the  person  named.  See 
ante.  32. 

What  evidence  admissible  to  show  unfair 
assessment.    See  ante,  34,  35. 

Denial  of  organization  in  action  against, 
question  on.    See  ante,  15. 

In  action  on  assessment,  conflicting  evi- 
dence on  character  of  land  not  reviewed. 
See  ante,  22. 

5.  Actions  against. 

Action  for  deflection  of  river  by  levee. 
See  Statute  of  Limitations,  16. 

Proceeding  to  compel  trustees  of  .  swamp 
land  district  to  levy  tax,  when  barred.  See 
Mandamus,  9. 

No  action  lies  against  a  reclamation  dis- 
trict.    See  ante,  26. 

6.  Repeal  of  Statute  Relating  to. 

42.  The  legislature  has  power  to  repeal 
an  act  providing  for  the  incorporation  of  a 
reclamation  district  as  a  body  Npolitic  and 
corporate,  and  for  the  clothing  of  it  with 
full  corporate  powers,  and  such  repeal  is  ef- 


fectual, wnether  there  was  a  corporate  body 
formed  thereunder  or  not,  there  being  no 
limitation  in  the  constitution  upon  the 
power  of  the  legislature  to  dissolve  such  a 
corporation.  (People  v.  Reclamation  Dist. 
No.  561,  117  Cal.  114.) 


TACKING. 

Possessions,  tacking  of.    See  Adverse  Pos- 
session, I,  4. 

TAXATION. 

I.  What  Subject  to. 
II.  Assessment  of  Property. 

III.  Boards  of  Equalization. 

IV.  Levy  and  Rate. 

V.  Uniformity  and  Validity  of. 
VI.  Lien  of  Tax. 

VII.  Collection  and  Payment 

1.  Distinction  between  Method  of 

Collecting  Secured    and    Unse- 
cured Claims. 

2.  Restraining  Collection;  Omission 

to  Collect  Taxes  against  Other 
Property. 

3.  Excessive  Collections,  Refunding 

of;  Recovery  of  Taxes  Paid. 

4.  Powers  of  Tax  Collector. 

5.  Other  Questions  Relating  to. 

VIII.  Delinquent  Tax  List. 
IX.  Sale;    Certificate    of    Sale;    Return; 
Rights  of  Purchasers. 

X.  Redemption. 
XI.  Deeds. 
XII.  Federal  Taxes. 

XIII.  School  Taxes. 

XIV.  Dupont  Street  Taxes,  Questions  Relat- 

ing to. 
XV.  Assessors,     Liability     of)    Accusation 
against. 

XVI.  Tax    Collectors;   Action   against   Tax 
Collector  on  His  Bond. 

Licenses.    See  Licenses. 

Internal  revenue  laws,  violation  of.  See 
Contracts,  III,  5. 

Taxes  in  Irrigation  district.  See  Irriga- 
tion Districts,  VII. 

Validity  of  acts  relating  to.  See  Consti- 
tutional Law,  III,  12. 

Collateral  inheritance  tax  law,  validity  of. 
See  Constitutional  Law,  III,  12. 

Act  fixing  fee  on  inventory  and  ap- 
praisement Imposes  a  tax.  See  Constitu- 
tional Law  12. 

Legislature  may  by  general  law  authorize 
tax  for  special  law  without  submission  to 
people.    See  Schools,  20. 

Apportionment  of  taxes  on  division  of 
county.    See  Counties,  9. 

Apportionment  of  railroad  taxes  on  divi- 
sion of  county.    See  Counties,  6  et  seq. 

Block  books  of  assessor's  office  are  inad- 
missible on  question  of  boundary.  See 
Boundaries.  15. 

Road  tax  cannot  be  imposed  on  city.  See 
Highways,  6. 
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Taxpayer  may  sue  to  protect  Interest  of 
city.    See  Supervisors,  III. 

Taxpayer  is  not  an  interested  party.  See 
Water  Companies,  13. 

Costs,  taxation  of.    See  Costs. 

Motion  to  retax  costs.    See  Costs,  \\ 


I.  What  Subject  to. 

Equitable  title  to  lands  sold  by  state  for 
which  certificate  of  purchase  is  issued  is 
subject  to  taxation.    See  post,  45. 

1.  Where  the  constitution  requires  the  tax- 
ation of  bonds,  it  is  not  in  the  power  of  the 
legislature  to  exempt  them.  (Mackay  v.  San 
Francisco,  113  Cal.  392.) 

Construction  of  provision  in  federal  stat- 
ute permitting  taxation  of  shares  of  national 
banks.    See  post,  22. 

2.  Railroad  bonds  which  are  held  in  this 
state  by  the  owner  have  their  situs  here  and 
are  taxable  in  this  state,  notwithstanding 
they  are  secured  by  mortgage  of  railroad 
property  situated  out  of  the  state.  (Mackay 
v.  San  Francisco,  113  Cal.  392.) 

3.  The  personal  assets  of  a  national  bank, 
as  distinguished  from  the  shares  of  stock 
held  by  its  shareholders,  are  exempt  from 
state  taxation.  National  banks  and  their 
property  are  withdrawn  from  the  domain  of 
state  taxation,  except  so  far  as  Congress  has 
expressly  consented  that  they  may  be  taxed, 
in  section  5219  of  the  Revised  Statutes. 
(People  v.  National  Bank  of  D.  O.  Mills  & 
Co.,  123  Cal.  fi&) 

4.  Section  1  of  article  XIII  of  the  consti- 
tution provides  that  "all  property  in  the 
state  not  exempt  under  the  laws  of  the 
United  States  shall  be  taxed  In  proportion 
to  the  value,  to  be  ascertained  as  provided 
by  law,"  and  that  "the  word  property'  as 
used  in  this  article  and  section  is  hereby  de- 
clared to  include  moneys,  credits,  bonds, 
stocks,"  etc..  is  not  self -executing,  but 
merely  fixes  the  liability  of  property  to  tax- 
ation, and  the  standard  upon  which  it  Is 
based,  viz.,  in  proportion  to  its  value,  but 
confides  the  duty  of  prescribing  the  machin- 
ery by  which  to  ascertain  the  value  to  the 
legislature,  with  which  the  power  of  taxa- 
tion is  lodged;  and  it  cannot  be  properly 
objected  to  the  taxation  of  shares  of  national 
bank  stock  that  they  were  not  assessed  in 
pursuance  of  the  provisions  of  that  section 
of  the  constitution.  (McHenry  v.  Downer, 
116  Cal.  20.) 

5.  Under  section  3608  of  the  Political  Code, 
shares  of  stock  in  national  banks  are  not 
subject  to  assessment  for  purposes  of  tax- 
ation, and  the  shares  of  state  banks  being 
exempt  from  taxation  under  that  section, 
the  shares  of  stock  in  national  banks  cannot 
be  assessed  as  other  personal  property,  as 
the  machinery  provided  therefor  works  such 
a  discrimination  in  favor  of  state  banks  and 
against  shares  of  national  banks  as  to  be 
violative  of  the  restrictions  of  the  act  of 
Congress,  and  an  assessment  and  tax  of  na- 
tional bank  shares  is  null  and  void.  (Mc- 
Henry v.  Downer,  116  Cal.  20.) 

6.  National  banks  are  agencies  of  the  fed- 
eral government,  and  are  not  subject  to  the 


taxing  power  of  the  state  without  its  con- 
sent; but  the  general  government  has  con- 
sented in  section  5219  of  the  Revised  Stat- 
utes of  the  United  States  that  the  states 
may  tax  the  stock  or  shares  of  national 
banks,  subject  to  the  restrictions  that  the 
taxation  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  state, 
and  the  shares  of  any  national  banking  as- 
sociation owed  by  nonresidents  of  any  state 
shall  be  taxed  in  the  city  or  town  where 
the  bank  is  located,  and  not  elsewhere.  (Mc- 
Henry v.  Downer,  116  CaL  20.) 

7.  Credits  have  their  situs  at  the  domicile 
of  the  creditor,  and  are  taxable  at  the  place 
of  his  domicile,  nor  is  the  debt  for  purposes 
of  taxation  affected  by  the  fact  that  it  is 
secured  by  mortgage  of  property  situated  in 
another  state.  (Mackay  v.  San  Francisco, 
113  Cal.  392.) 

II.  Assessment  of  Property. 

Mortgaged  property,  taxes  on.  See  Mort- 
gages, XIII. 

Assessment  to  partnership  shows  member 
was  on  assessment-roll.  See  Jury  and  Jur- 
ors, 18. 

Assessment,  mistake  in,  not  relieved.  See 
Mistake,  3. 

Assessment  of  taxes  is  notice  of  descrip- 
tion of  property  therein.    See  Notice,  1. 

Assessment  lists  as  evidence  of  character 
of  property.    See  Husband  and  Wife,  49. 

Neglect  to  see  that  property  is  properly 
assessed  is  not  mistake  of  fact.  See  Mis- 
take, 2,  3. 

Description  of  improvements  in  assess- 
ment   See  Irrigation  Districts,  26. 

Fences  control  description  in  assessment- 
roll.    See  Boundaries,  13. 

Assessment  of  railroads.    See  post.  III. 

Reassessment  of.  property.  See  post,  19, 
20. 

Shares  of  stock  of  national  banks  are  not 
assessable.    See  ante,  5,  6. 

Tax  statements  as  evidence.  See  Evi- 
dence, II,  4. 

Assessments  in  Irrigation  district.  See  Ir- 
digation  Districts,  VII. 

8.  Where  a  taxpayer  returns  to  the  as- 
sessor a  verified  list  of  his  property,  al- 
though he  cannot  be  subjected  to  an  addi- 
tional assessment  which  shall  not  be  revis- 
able  by  the  board  of  equalization,  yet  the  as- 
sessor has  power,  notwithstanding  such  veri- 
fied list,  to  assess  other  taxable  property 
belonging  to  the  same  owner.  (People  v.  Na- 
tional Bank  of  D.  O.  Mills  &  Co.,  123  Cal. 
53.) 

9.  The  taxpayer  is  required  to  furnish  the 
assessor  a  complete  list  of  his  property,  but 
he  Is  not  required  to  affix  any  valuation  to 
any  part  of  his  property,  but  it  is  the  duty 
of  the  assessor  to  fix  the  valuation,  and  any 
error  in  undervaluation  Is  to  be  corrected 
only  by  the  board  of  equalization;  and  any 
misrepresentation  by  the  owner  as  to  the 
value  of  his  property  is  immaterial  if  there 
is  no  misrepresentation  as  to  the  property 
itself.    (Clunle  v.  Siebe,  112  Oal.  593.) 
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10.  Where  the  land  described  in  an  assess- 
ment and  in  the  certificate  of  sale  for  de- 
linquent taxes  was  assessed  to  a  person 
named,  "and  to  all  owners  and  claimants 
known  and  unkown,"  the  assessment  and 
certificate  are  void,  and  a  tax  deed  contain- 
ing sudh  a  recital  is  void  on  its  face,  and  it 
cannot  be  shown  that  there  was  in  fact  a 
valid  assessment.  (Russ  &  Sons  Co.  v. 
Crlchton,  117  Cal.  695.) 

11.  A  description  upon  the  assessment-roll 
of  a  town  lot.  the  depth  of  which  cannot  be 
determined  from  any  data  given  therein,  is 
fatally  defective  and  renders  the  assessment 
void;  nor  can  any  presumption  of  fact  be 
indulged  that  the  lot  extends  in  depth  to 
the  center  of  the  block;  nor  is  parol  evi- 
dence admissible  to  ascertain  what  partic- 
ular lot,  or  depth  of  lot,  the  assessor  had  in 
mind.    (Harvey  v.  Meyer,  117  Cal.  60.) 

12.  The  general  and  special  deposits  in  a 
national  bank  are  assessable  to  the  deposit- 
ors and  not  to  the  bank.  (People  v.  National 
Bank  of  D.  O.  Mills  &  Co.,  123  Cal.  53.) 

13.  Mandamus  will  not  lie  to  compel  the 
assessor  to  assess  street  railway  property  in 
excess  of  its  value  under  sections  3(>48  and 
3649  of  the  Political  Code,  upon  the  ground 
that  it  was  greatly  undervalued  for  the  pre- 
vious fiscal  year,  by  reason  of  misrepresen- 
tation of  its  officers  as  to  its  value;  nor  do 
either  of  those  sections  apply  to  such  a  case. 
(Clunie  v.  Siebe,  112  Cal.  503.) 

14.  The  assessment  of  property  for  the 
purpose  of  taxation  is  a  function  of  the  ex- 
ecutive department  of  government;  and  the 
judiciary  has  no  power  or  Jurisdiction  to  in- 
quire as  to  the  actual  value  of  property  for 
the  purpose  of  taxation,  in  order  to  deter- 
mine whether  there  had  been  a  misrepre- 
sentation of  its  value.  (Clunie  v.  Siebe,  112 
Cal.  593.) 

III.  Boards  of  Equalization. 

15.  The  state  board  of  equalization  is  a 
limited  tribunal  having  limited  jurisdiction, 
and  has  only  such  powers  as  are  expressly 
conferred  upon  it  by  statute.  It  has  no 
power  to  make  a  reassessment  and  reap- 
portionment of  taxes  upon  a  railroad  for 
previous  years,  if  the  taxes  for  such  years 
were  originally  validly  assessed  and  appor- 
tioned. (County  of  Colusa  v.  County  of 
Glenn,  124  Cal.  498.) 

16.  The  state  board  of  equalization  cannot 
delegate  to  its  clerk  authority  to  issue  orders 
prolonging  the  time  of  the  session  of  the 
county  board  of  equalization;  but  neverthe- 
less equalization  made  by  the  county  board 
after  the  expiration  of  the  time  limited  by 
section  3762  of  the  Political  Code,  and  within 
the  limit  to  which  it  might  have  been  ex- 
tended by  the  state  board,  is  not  void,  and 
the  limit  of  time  fixed  by  that  section  must 
be  regarded  as  directory,  under  the  general 
rule  of  judicial  interpretation,  and  also  un- 
der the  terms  of  section  3885  of  the  Political 
Code,  which  has  the  effect  to  transform  that 
general  rule  into  a  matter  of  positive  law. 
jBuswell  v.  Board  of  Supervisors  of  Alameda 
County,  116  Cal.  351.) 


17.  Sections  3664  to  3669  of  the  Political 
Code,  providing  for  the  assessment  of  taxes 
upon  railroads  by  the  state  board  of  equali- 
zation and  for  the  apportionment  of  county 
taxes  thereon  to  the  respective  counties 
traversed  by  each  railroad  assessed,  are  con- 
stitutional and  valid.  (County  of  Colusa  v. 
County  of  Glenn,  124  Cal.  408.) 

18.  The  assessment  and  apportionment  of 
county  taxes  made  by  the  state  board  of 
equalization,  in  conformity  with  the  Politi- 
cal Code,  upon  the  portions  of  the  rail- 
road traversed  by  a  given  county  in  any 
year  or  years,  accrues  to  such  county,  which 
is  entitled  to  collect  the  same  in  a  subse- 
quent year,  if  unpaid,  and  a  subsequent  divi- 
sion of  the  county  prior  to  payment  thereof 
cannot  affect  the  right  of  the  original  county 
thereto,  if  the  legislature  has  made  no  divi- 
sion of  assets  or  of  any  part  of  such  taxes 
to  the  new  county.  (County  of  Colusa  v. 
County  of  Glenn,  124  Cal.  498.) 

19.  It  is  the  duty  of  the  state  board  of 
equalization  in  making  a  reassessment  of 
railroad  taxes-,  to  take  the  place  of  an  in- 
valid assessment  of  a  previous  year,  to  make 
their  apportionment  to  the  counties  as  they 
existed  at  the  time  of  the  invalid  assessment, 
and  not  at  the  time  of  the  reassessment. 
(County  of  San  Diego  v.  County  of  Riverside, 
125  Cal.  495.) 

20.  The  lien  for  the  taxes  justly  leviable 
upon  the  property  of  a  railroad  company  at- 
taches on  the  first  Monday  of  March  in  each 
year,  and  is  not  created  by  the  assessment, 
which  is  merely  one  of  the  steps  for  the 
enforcement  of  the  Hen;  and  whenever  a 
valid  assessment  or  reassessment  Is  made 
for  that  year,  the  taxes  become  payable  to 
the  county  in  which  the  roadbed  was  in- 
cluded when  the  lien  attached  for  the  taxes 
of  that  year.  (County  of  San  Diego  v. 
County  of  Riverside,  125  Cal.  495.) 

Apportionment  of  taxes  on  division  of 
county.    See  Counties,  III. 

IV.  Levy  and  Rate. 

Tax  levy  in  San  Francisco  and  signature 
of  mayor.    See  San  Francisco,  III. 

Special  tax  levied  to  pay  illegal  bonds  en- 
joined at  instance  of  taxpayer.  See  High- 
ways, 6. 

Proceeding  to  compel  levy  of  tax,  when 
barred.    See  Mandamus,  9. 

Levy  of  tax  to  pay  for  deficiency  in  rev- 
enues enjoined.  See  Municipal  Corpora- 
tions, 30,  31. 

Taxpayer  may  enjoin  tax  to  pay  illegal 
debts.    See  Municipal  Corporations,  31. 

Submission  of  agreed  case  Involving  valid- 
ity of  tax  gives  no  jurisdiction.  See  Plead- 
ing and  Practice,  56. 

Mandamus  to  enforce  tax  levy  consider- 
ing constitutionality  of  statute.  See  Water 
Companies,  14. 

Mandamus  to  compel  tax  collector  to  rec- 
ognize tax  levy  where  conflicting  boards 
of  supervisors.    See  Offices  and  Officers,  31. 

21.  It  is  the  express  statutory  duty  of  the 
auditor  to  recognize,  compute,  and  enter  the 
tax  levy  in  accordance  with  the  rate  fixed 
by  the  board  of  supervisors,  and  mandamus 
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will  lie  to  compel  the  performance  of  such 
duty.    (Morton  v.  Broderick,  118  Cal.  474.) 

V.  Uniformity  and  Validity  of. 

22.  The  clause  in  the  United  States  stat- 
ute, that  the  state  may  tax  the  stock  or 
shares  of  national  banks  subject  to  the  pro- 
vision that  "the  taxation  shall  not  be  at  a 
greater  rate  than  to  assessed  upon  other 
moneyed  capital,"  etc.,  means  more  than 
that  there  shall  be  no  more  discrimination 
with  respect  to  the  percentage,  or  any  valua- 
tion which  might  be  made,  but  that  taking 
the  assessment,  rate  of  assessment,  and  val- 
uation together,  the  taxation  in  shares  of 
national  banks  should  not  be  greater  than 
on  other  moneyed  capital,  and  where  there 
is  a  discrimination  under  the  state  law  of 
taxation  of  shares  of  national  banks  in  favor 
of  state  banks  or  other  moneyed  capital, 
such  discrimination  is  violative  of  the  act  of 
Congress.  (McHenry  v.  Downer,  116  Cal. 
20.) 

23.  The  tax  collector  has  no  authority  to 
submit  a  controversy  Involving  the  validity 
of  a  tax  without  action,  or  to  represent  the 
county  therein,  he  being  merely  the  agent  of 
the  county  for  the  collection  of  the  tax,  with 
no  interest  in  the  question  of  its  validity. 
The  taxpayer  and  the  county  are  the  only 
parties  to  the  question  in  difference  as  to 
the  validity  of  the  tax.  (Bailey  v.  Johnson, 
121  Cal.  562.) 

VI.  Lien  of  Tax. 

Lien  for  taxes  levied  on  railroad,  what 
creates  and  effect  of.    See  ante,  20. 

24.  Under  section  3717  of  the  Political 
Code,  every  tax  due  upon  personal  property 
is  a  lien  upon  the  real  property  of  the  owner 
thereof  from  and  after  12  o'clock,  M.,  of  the 
first  Monday  in  March  in  each  year;  and  in 
pursuance  of  the  provisions  of  article  XIII, 
section  4,  of  the  constitution,  and  of  sections 
3716  and  3788  of  that  code,  such  lien,  and 
the  title  which  a  purchaser  gets  under  a  sale 
of  the  land  for  delinquent  personal  property 
taxes,  is  paramount  to  the  lien  of  a  mortgage 
which  attached  to  the  land  prior  to  the  Hen 
of  such  tax.  (California  Loan  etc.  Co.  v. 
Weis,  118  Cal.  489.) 

25.  The  legislature  has  power  to  make  the 
lien  of  taxes  paramount  to  all  other  liens 
upon  land,  so  that  where  sale  is  made  the 
purchaser  takes  title  free  from  encum- 
brance. (California  Loan  etc.  Co.  v.  Weis, 
118  Cal.  489.) 

VII.  Collection  and  Payment. 

1.  Distinction  between  Method  of  Collecting 
Secured  and  Unsecured  Taxes. 

Statute  requiring  collection  of  personal 
property  taxes  at  time  of  assessment  upon 
basis  of  levy  of  previous  year  is  valid.  See 
Constitutional  Law,  38. 

26.  That  part  of  the  revenue  laws  which 
provides  for  the  payment  of  taxes  on  per- 
sonal property  by  those  who  do  not  own  real 


estate,  and  for  the  collection  thereof  by  the 
assessor  at  the  time  of  the  assessment  is  con- 
stitutional and  valid.  (Pacific  Postal  TeL 
Cable  Co.  v.  Dalton,  119  Cal.  60t) 

27.  The  distinction  between  secured  and 
unsecured  taxes  is  intrinsic,  and  justifies  a 
classification  based  thereupon;  and  a  law 
providing  for  the  collection  of  unsecured 
taxes  upon  personal  property  at  a  different 
time  and  in  a  different  manner  from  the  col- 
lection of  taxes  upon  personal  property 
which  are  secured  by  lien  upon  real  estate, 
is  general  and  uniform  in  its  operation  and 
is  not  a  special  law  for  the  collection  of 
taxes  within  the  meaning  of  the  constitution. 
(Rode  v.  Siebe,  119  Cal.  518.) 

2.  Restraining  Collection;  Omission   to   Col- 

lect Taxes  against  Other  Property. 

28.  A  complaint  which  shows  a  fraudu- 
lent assessment  of  the  personal  property  of 
the  plaintiff  by  the  assessor,  at  a  valuation 
greatly  in  excess  of  its  actual  value,  and 
greatly  above  that  placed  by  the  assessors 
on  similar  property  of  others,  with  intent  to 
oppress  the  plaintiff  and  to  compel  plaintiff 
to  bear  an  excessive  share  of  the  burden  of 
taxation,  and  alleging  a  tender  to  the  as- 
sessor of  the  just  amount  of  taxes  conceded 
to  be  due,  sufficiently  states  a  cause  of  ac- 
tion to  restrain  the  assessor  from  proceeding 
to  collect  the  taxes  assessed,  as  against  a 
general  demurrer,  though  as  against  a  spe- 
cial demurrer  it  might  have  been  made  more 
definite  and  precise  to  the  point  that  the  as- 
sessment was  not  made  from  mere  error  of 
judgment  (Pacific  Postal  Tel.  Cable  Co.  v. 
Dalton,  119  Cal.  604.) 

29.  The  obligation  of  plaintiff  to  pay  a  tax 
assessed  against  his  property  is  not  affected 
by  the  omission  of  the  tax  collector  to  en- 
force its  collection  against  other  property. 
(Phelan  v.  San  Francisco,  120  Cal.  1.) 

3.  Excessive  Collections,  Refunding  of;  Re- 

covery of  Taxes  Paid. 

Dupont  street  taxes  paid  under  protest  re- 
covery of.    See  post,  XIV. 

County  is  not  liable  to  refund  illegal  school 
taxes  paid  under  protest.    See  post,  XIII. 

Purchaser  of  government  land  at  void  tax 
sale  cannot  recover  amount  paid.  See  post 
47. 

30.  Money  collected  by  the  assessor  for 
taxes  upon  personal  property,  unsecured  by 
lien  upon  real  estate,  if  found  to  be  in  ex- 
cess of  the  amount  finally  determined  to  be 
due.  must  be  repaid  by  the  county  treasurer 
to  the  person  from  whom  the  collection  was 
made  or  to  his  assignee,  on  demand  therefor. 
(Corbett  v.  Widber,  123  Cal.  154.) 

«31.  The  excess  of  money  paid  to  the  as- 
sessor is  the  private  property  of  the  person 
who  paid  It,  and  constitutes  no  part  of  the 
public  funds;  and  the  demand  therefor  need 
not  be  audited,  but  the  treasurer  may  be 
compelled  by  mandamus  to  repay  such  ex- 
cess.   (Corbett  v.  Widber,  123  Cal.  154.) 

32.  In  a  proceeding  by  mandamus  to  com- 
pel the  treasurer  to  repay  to  the  plaintiff  an 
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excess  of  taxes  paid  to  the  assessor,  the 
treasurer  cannot  offset  an  Indebtedness  of 
the  plaintiff  for  unpaid  taxes  of  a  previous 
year.    (Oorbett  v.  Wldber,  123  Cal.  154.) 

33.  If  a  tax  is  valid  and  constitutes  a  lien 
upon  the  land  of  the  person  paying  the  tax, 
his  protest  at  the  time  of  payment  can  give 
him  no  right  to  recover  back  the  sum  paid 
by  reason  of  any  defect  in  the  proceedings 
for  the  sale  of  the  land  to  enforce  the  collec- 
tion, but  In  such  case  the  satisfaction  of  the 
obligation  to  pay  the  tax,  and  the  release  of 
the  lien  thereof  upon  his  property,  are  a 
sufficient  motive  and  consideration  for  the 
payment  to  take  from  it  all  character  of  du- 
ress.   (Phelan  v.  San  Francisco,  120  Cal.  1.) 

34.  Where  the  legal  part  of  a  tax  cannot 
be  separated  from  the  illegal  part,  both  the 
illegal  tax  and  the  whole  of  the  penalty  paid 
for  delinquency  may  be  recovered  if  paid 
under  protest,  but  when  the  illegal  part  of 
the  tax  consists  of  an  illegal  raise  by  the 
state  board  of  taxes  upon  bonds  above  their 
face  value,  there  is  no  difficulty  in  ascertain- 
ing and  tendering  the  amount  legally  as- 
sessed thereupon,  and  in  such  case  there  can 
be  no  recovery  of  penalty  except  upon  the 
Illegal  part  of  the  tax,  where  there  was  no 
tender  of  the  legal  part  of  the  tax  prior  to 
delinquency.  (Mackay  v.  San  Francisco,  113 
Gal.  392.) 

35.  Section  3819  of  the  Political  Code  is 
not  to  be  construed  to  permit  an  action 
against  a  county  to  recover  taxes  paid  to 
and  held  by  Its  officials,  not  for  the  benefit 
of  the  county,  but  for  the  use  of,  and  to  be 
disbursed  by,  a  local  district  within  the 
county,  and  for  the  enforced  payment  of 
which  by  the  county  it  could  have  no  re- 
course against  such  district  (Elberg  v.  San 
Luis  Obispo,  112  Cal.  316.) 

Mistake  as  to  location  of  property,  pay- 
ment not  recoverable,  when.  See  Schools, 
21. 

Payment  cannot  be  recovered  on  ground 
of  voluntary  payment  under  mistake  of  fact. 
See  Schools,  21. 

4.  Powers  of  Tax  Collector. 

Tax  collector  cannot  contract  for  publica- 
tion of  delinquent  tax  list    See  post,  36,  37. 

Liability  of  assessor  for  failing  to  collect 
taxes.    See  post   XV. 

Tax  collector  cannot  submit  question  of 
validity  of  tax  without  controversy  or  repre- 
sent county.    See  ante,  23. 

Complaint  to  restrain  collection  of  taxes, 
sufficiency  of.    See  ante,  VII,  2. 

5.  Other  Questions  Relating  to. 

Action  for  taxes,  limitation  of.  See  Stat- 
ute of  Limitations,  IV,  2. 

Where  tax  has  force  of  judgment  action  on 
it  is  barred  in  five  years.  See  Statute  of 
Limitations,  12. 

Payment  of  tax  under  duress,  what  neces- 
sary-   See  Payment  8. 

Payment  of  taxes*  by  possessor,  finding  as 
to,  when  Immaterial.  See  Bona  Fide  Pur- 
chasers, 4. 


Payment  of  taxes  where  adverse  posses- 
sion.   See  Adverse  Possession,  I,  3. 

Taxes,  payment  and  recovery  of.  See 
Vendor  and  Vendee,  VII. 

VIII.  Delinquent  Tax  List 

Printing  delinquent  tax  list,  questions  re- 
lating to.    See  Supervisors,  II,  5. 

36.  The  tax  collector  has  no  authority  to 
contract  for  the  publication  of  the  delinquent 
tax  list,  and  where  the  board  of  supervisors 
of  the  county  did  not  contract  for  the  publi- 
cation thereof  with  the  lowest  bidder  after 
ten  days'  public  notice,  in  pursuance  of  sec- 
tion 3766  of  the  Political  Code,  such  board 
had  no  authority  to  allow  and  approve  a 
claim  for  the  publication  thereof  by  order  of 
the  tax  collector,  and  mandamus  will  not 
lie  to  the  auditor  to  compel  the  drawing  of 
a  warrant  for  such  illegal  claim.  (Harris  v. 
Cook,  110  Cal.  454.) 

37.  The  tax  collector  has  no  authority  to 
contract  for  the  publication  of  the  delinquent 
tax  list;  but  the  only  authority  for  such  pub- 
lication is  vested,  by  section  3766  of  the 
Political  Code,  as  amended  in  1895,  in  the 
supervisors,  who  must  contract  with  the  low- 
est bidder  after  ten  days'  public  notice:  nor 
does  the  neglect  of  the  supervisors  to  per- 
form their  duty  vest  authority  in  the  tax 
collector  to  contract  for  its  publication. 
(Smeltzer  v.  Miller,  113  Cal.  163.) 

38.  A  taxpayer  may  maintain  a  suit  to  en- 
join the  county  auditor  perpetually  from 
drawing  his  warrant  upon  the  county  treas- 
urer In  favor  of  a  publisher  of  the  delinquent 
tax  list  who  had  no  contract  with  the  board 
of  supervisors  for  such  publication.  (Smelt- 
zer v.  Miller,  113  Cal.  163.) 

39.  In  section  3764  of  the  Political  Code, 
requiring  the  delinquent  list  to  contain  the 
amount  of  taxes  and  costs  due,  opposite 
each  name  and  description,  "with  the  taxes 
due  on  personal  property  added  to  taxes  on 
real  estate,"  the  word  "added"  does  not  con- 
template a  mathematical  computation,  but 
merely  that  the  amount  of  the  delinquent 
personal  property  tax  be  subjoined  or  ap- 
pended to  the  taxes  on  the  real  estate.  (Cali- 
fornia Loan  etc.  Co.  v.  Weis,  118  Cal.  489.) 

40.  In  construing  the  conflict  between 
section  3797  of  the  Political  Code,  as 
amended  in  1891,  and  sections  3800,  3704.  and 
3768  of  the  same  code,  providing  for  the 
various  steps  to  be  taken  by  the  tax  collector 
for  the  publishing  of  the  delinquent  list,  the 
sale  for  delinquent  taxes,  and  his  report  to 
the  auditor,  it  must  be  held  that  the  date 
fixed  by  section  3797  for  the  tax  collector's 
settlement  with  the  auditor,  to  wit.  the  third 
Monday  in  June,  is  merely  directory,  and 
that  the  settlement  may  be  had  at  some 
reasonable  time  after  the  sale,  or  that  by 
clerical  misprision  the  word  "June"  was  in- 
serted for  the  word  "July";  and,  so  con- 
strued, a  sale  made  on  the  12th  of  July  is 
valid.  (California  Loan  etc.  Co.  v.  Weis,  118 
Cal.  489.) 

41.  A  condensed  description  in  a  delin- 
quent list  of  the  property  assessed,  which 
consists  only  in  the  use  of  common  abbrevia- 
tions, is  permissible,  if  thereby  the  property 
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may  be  easily  known.    (Rollins  v.  Woodman, 
117  Cal.  516.) 

42.  A  recital  in  a  tax  deed  that  in  the 
publication  of  the  delinquent  list  there  was 
given  "such  a  condensed  description  of  the 
property  that  it  might  easily  be  known/*  is 
not  susceptible  of  the  construction  that  the 
published  delinquent  list  did  not  contain  a 
copy  of  the  assessment,  nor  the  description 
contained  in  the  original  assessment;  but 
such  recital  is  consistent  with  proof  either 
that  the  condensed  statement  was  contained 
in  the  original  assessment,  or  that  it  con- 
sisted only  in  the  use  of  common  abbrevia- 
tions, permissible  in  a  delinquent  list.  (Rol- 
lins v.  Woodman,  117  Cal.  516.) 


IX.  Sale;  Certificate  of  Sale;  Return;  Rights 

of  Purchaser. 

Sale  of  lots  in  one  parcel.  See  Irrigation 
Districts,  36. 

One  cannot  strengthen  title  by  purchasing 
outstanding  tax  title,  when.  See  Bona  Fide 
Purchasers,  5. 

Claimant  of  adverse  tax  title  is  not  neces- 
sary party  in  suit  to  foreclose.  See  Mort- 
gages, 103. 

Priority  of  purchaser.     See  ante,  VI. 

Purchaser  at  tax  sale,  priority  of  over 
mortgage.     See  ante,  24. 

43.  A  sale  of  land  for  city  taxes  for  the 
18(53-64,  made  by  a  sheriff  under  a  judgment 
and  decree  of  sale  therefor,  is  void,  where 
the  return  of  the  sheriff  contained  nothing 
to  show  that  the  amount  bid  was  the  sum 
of  the  judgment  and  costs,  and  that  the  sale 
of  the  whole  parcel  was  necessary  to  raise 
such  amount.  (McGrath  v.  Wallace,  116  Cal. 
548.) 

44.  The  fact  that  the  certificate  of  pur- 
chase given  at  a  tax  sale  specified  the  time 
when  the  purchaser  would  be  entitled  to  a 
deed,  as  being  a  date  just  twelve  months 
from  the  date  of  sale,  and  that  such  date  so 
specified  was  a  legal  holiday,  is  not  a  fatal 
defect  in  the  certificate,  though  no  deed 
could  be  compelled  upon  that  day,  the  stat- 
utes having  reference  to  the  time  when  the 
right  of  the  purchaser  to  the  deed  shall  have 
become  fixed,  and  not  to  the  means  of  ob- 
taining the  instrument  from  the  proper  of- 
ficer.   (Rollins  v.  Woodman,  117  Cal.  516.) 

Reference  to  certificate  of  sale  to  aid  deed. 
See  post,  53. 

Certificate  describing  assessment  to  all 
owners,  known  and  unknown,  is  void.  See 
ante,  10. 

4f>.  The  equitable  title  to  lands  sold  by  the 
state,  for  which  certificates  of  purchase"  have 
been  issued,  on  payment  of  part  of  the  pur- 
chase price,  Is  subject  to  taxation,  and  when 
such  lands  are  afterward  sold  to  the  state 
for  delinquent  taxes,  the  equitable  title  re- 
vests in  the  state,  subject  to  redemption  as 
provided  by  statute;  and  if  thereafter  the 
state  issues  patents  for  the  land,  such  pat- 
ents must  be  presumed  to  have  been  regu- 
larly issued  in  performance  of  official  duty, 
after  compliance  with  all  conditions  prece- 
dent, and  to  have  passed  the  complete  title 
of  the  state,  and  the  owner  of  such  title  may 


enjoin  the  execution  of  a  deed  to  the  state 
under  the  sale  for  delinquent  taxes.  (Russ 
&  Sons  Co.  v.  Crichton,  117  Cal.  695.) 

46.  After  the  lapse  of  the  period  allowed 
by  law  for  redemption  from  a  tax  sale,  the 
court  has  no  jurisdiction  to  allow  the  sheriff 
to  amend  his  return,  so  as  to  make  valid  an 
otherwise  invalid  sale,  and  deprive  the 
owner  of  his  right  to  redeem,  he  having  had 
the  right  to  rely  upon  the  invalidity  of  the 
return  In  falling  to  redeem  from  the  sale: 
and  an  order  thereafter  made  allowing  such 
amendment  Is  void.  (McGrath  v.  Wallace, 
116  Cal.  548.) 

47.  A  purchaser  at  a  delinquent  tax  sale 
of  government  land  of  the  United  States, 
which  was  not  subject  to  taxation,  is  a  mere 
volunteer,  and  cannot  recover  of  the  county 
the  money  so  paid  by  him  on  the  ground 
that  It  had  been  erroneously  and  illegally 
collected.  Section  3804  of  the  Political  Code 
does  not  apply  to  such  a  case.  (Brooks  v. 
County  of  Tulare,  117  Cal.  465.) 


X.  Redemption. 

Amending  return  so  as  to  cut  off  right  of 
redemption.    See  ante,  46. 

48.  The  redemption  of  land  sold  to  the 
state  for  delinquent  taxes  is  governed  by 
the  law  in  force  at  date  of  the  sale;  and,  up- 
on a  redemption  made  after  the  passage  of 
the  act  of  March  28,  1895,  of  land  sold  for 
delinquent  taxes  prior  thereto,  the  owner 
entitled  to  redeem  is  not  required  to  pay  the 
amount  fixed  by  that  act  (Teralta  Land 
etc.  Co.  v.  Shaffer,  116  Cal.  518.) 

49.  Though  the  legislature  evidently  in- 
tended, by  the  language  used  in  the  act  of 
March  28,  1895,  to  make  it  apply  to  sales  for 
delinquent  taxes  to  the  state  theretofore  as 
well  as  thereafter,  yet  it  is  beyond  the  power 
of  the  legislature,  after  a  tax  sale,  to  im- 
pose more  onerous  conditions  upon  the  right 
to  redeem  than  those  which  existed  when 
the  sale  was  made;  and  the  retroactive  pro- 
vision of  said  act  is  unconstitutional  and 
void  in  so  far  as  it  purports  to  impair  the 
vested  right  of  redemption,  which  was  a  con- 
dition of  the  contract  of  purchase  when 
made.  (Teralta  Land  etc.  Co.  v.  Shaffer,  116 
Cal.  518.) 

50.  A  mere  statement  in  the  notice  to  re- 
deem that  three  dollars  would  be  due  for  the 
notice,  without  a  statement  that  such  sum 
was  a  portion  of  the  "amount  then  due,"  did 
not  impair  its  sufficiency.  (Simmons  v.  Mc- 
Carthy, 118  Cal.  622.) 


XL  Deeds. 

Tax  deed,  prima  facie  proves  regularity 
and  validity  of  levy.  See  Irrigation  Dis- 
tricts, ^4. 

Tax  deed,  prima  facie  evidence  of  validity 
and  regularity  of  proceedings.  See  Irriga- 
tion Districts,  34. 

Tax  deed,  purchaser  under,  what  must 
show.    See  Payment,  8. 

Void  tax  deed,  issuance  of,  not  enjoined. 
See  Injunctions,  6. 
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Enjoining  execution  of  tax  deed.  See 
ante,  45. 

Certificate    describing?   assessment   to   all, 
owners  known   and  unknown  is  void.    See 
ante,  10. 

Tax  deed  for  land  sold  under  Dupont 
street  act  as  evidence.    See  post,  67. 

51.  The  provision  of  section  3788  of  the 
Political  Code,  as  amended  in  1885,  that  "in 
all  cases  where  land  has  been  heretofore 
sold  for  delinquent  taxes,  the  deed  therefor 
must  be  made  within  one  year  and  three 
months  after  this  act  takes  effect,  and.  un- 
less so  made,  the  purchaser  shall  be  deemed 
to  have  relinquished  all  his  rights  under 
such  sale,"  does  not  apply  to  the  state. 
<Russ  &  Sons  Co.  v.  Crichton,  117  Cal.  695.) 

32.  Where  the  statute  prescribes  the  par- 
ticular form  of  the  tax  deed,  the  form  be- 
comes substance,  and  must  be  strictly  pur- 
sued or  the  deed  will  be  held  void,  and  the 
courts  cannot  inquire  whether  the  required 
recitals  are  of  material  facts  or  otherwise. 
(Simmons  v.  McCarthy.  118  Cal.  622.) 

53.  Such  a  deed,  when  relied  on  as  evi- 
dence of  title,  cannot  be  aided  by  reference 
to  the  certificate  of  sale,  or  by  showing  that 
the  certificate  complied  with  the  statute,  It 
is  not  even  prima  facie  evidence  that  the 
title  of  the  owner  assessed  is  impaired,  and 
cannot  form  the  basis  of  a  recovery.  (Sim- 
mons v.  McCarthy,  118  Cal.  622.) 

54.  Under  section  3785  of  the  Political 
Code,  a  tax  deed  Issued  without  an  affidavit, 
showing  that  the  notice  of  intention  to  apply 
for  a  deed  required  thereby  to  be  given  has 
been  given,  is  void.  Such  affidavit  must 
show  on  its  fact  whether  the  property  was 
occupied  or  unoccupied,  and,  if  occupied, 
that  the  person  upon  whom  the  notice  was 
served  was  at  the  time  occupying  it.  A 
mere  recital  in  the  affidavit  that  the  notice 
was  served  upon  a  lessee  of  the  property, 
without  a  statement  that  he  was  occupying 
It,  is  Insufficient,  and  parol  evidence  is  inad- 
missible, in  support  of  the  deed,  to  show  that 
the  lessee  was  in  the  occupation  thereof  at 
the  time  of  the  service.  (Simmons  v.  Mc- 
Carthy, 118  Cal.  622.) 

55.  Under  section  3786  of  the  Political 
Code,  requiring  a  tax  deed  to  recite  the  mat- 
ters recited  in  the  certificate  of  sale,  and  sec- 
tion 3776  requiring  the  certificate  of  sale  to 
state  "the  name  of  the  person  assessed,  the 
description  of  the  land  sold,  the  amount  paid 
therefor,  and  that  it  was  sold  for  taxes,  giv- 
ing the  amount  and  year  of  the  assessment, 
and  specifying  the  time  when  the  purchaser 
will  be  entitled  to  a  deed,"  a  tax  deed  recit- 
ing that  the  property  was  assessed  "in  the 
year  188  ,  for  the  year  1888  and  1889,"  is 
void  for  failure  to  state  the  year  of  the  as- 
sessment. (Simmons  v.  McCarthy,  118  Cal. 
622.) 

56.  The  matters  now  necessary  to  be  re- 
cited in  a  tax  deed  are  those  prescribed  by 
sections  3776,  3785,  and  3786  of  the  Political 
Code,  and  none  other;  and  it  is  nowhere  re- 
quired under  the  present  law  that  the  mode 
of  offering  the  land  for  sale  shall  be  stated 
in  the  deed,  as  was  formerly  required,  so  as 
to  show  affirmatively  that  the  officer  sold  the 
smallest  quantity  which  any  purchaser  would 


take  and  pay  the  taxes;  and  where  the  deed 
contains  the  recitals  made  Imperative  by  the 
Political  Code,  and  shows  that  the  purchaser 
paid  the  full  amount  of  the  unpaid  delin- 
quent tax,  together  with  the  costs  and 
charges  for  the  property  sold,  and  recites 
"that  said  sale  was  conducted  in  the  manner 
prescribed  by  law,"  there  being  nothing  in 
the  deed  to  show  that  the  land  sold  was  not 
the  least  quantity  which  any  person  would 
take  and  pay  the  taxes,  such  fact  is  pre- 
sumed, and  the  deed  is,  by  virtue  of  the  ex- 
press declaration  of  section  3786  of  the 
Political  Code,  prima  facie  evidence  that 
"the  property  was  sold  as  prescribed  by 
law."     (Hayes  v.  Ducasse,  119  Cal.  082.) 

57.  A  recital  of  the  publication  of  the  no- 
tice of  sale  is  not  among  those  expressly  re- 
quired by  law  to  appear  in  the  deed,  and 
when  the  deed  contains  nothing  to  show 
that  the  notice  was  not  published,  the  due 
publication  thereof  is  included  in  the  pre- 
sumption from  the  presence  of  the  essential 
recitals  in  the  deed  that  at  the  proper  time 
and  place  the  property  was  sold  as  pre- 
scribed by  law.  (Hayes  v.  Ducasse,  119  Cal. 
682.) 

58.  Where  a  tax  deed  recites  that  the  least 
quantity  of  the  land  described  in  the  assess- 
ment, which  any  person  would  take  and  pay 
the  taxes,  was  offered  at  the  sale,  and  that 
the  purchaser  named  In  the  deed  was  the 
person  who  was  willing  to  take  the  least 
quantity  thereof,  and  pay  the  taxes;  and  that 
such  least  quantity  was  the  whole  of  the 
land,  such  sale  *of  the  whole  property  as- 
sessed satisfies  the  statute;  and  where  the 
recitals  of  the  tax  deed  show  a  compliance 
with  the  law  in  other  respects,  the  deed  is 
valid  upon  Its  face,  and  admissible  in  evi- 
dence to  show  title  in  the  purchaser.  (Rol- 
lins v.  Woodman,  117  Cal.  516.) 

5ft.  A  tax  deed,  reciting  that  the  amount 
of  taxes  levied  on  the  property  was  seven 
dollars  and  fifty  cents  and  that  the  costs 
and  charges  which  have  since  accrued 
thereon  amount  to  the  further  sum  of  one 
dollar  and  thirty-seven  cents,  and  also  that 
the  purchaser  was  the  bidder  who  was  will- 
ing to  take  the  least  quantity  of  the  land, 
and  pay  the  taxes,  costs,  and  charges  due 
thereon,  "which  taxes,  costs,  and  charges, 
including  fifty  cents  for  certificate  of  sale, 
amounted  to  the  sum  of  eight  dollars  and 
eighty-four  cents,"  and  that  the  land  was 
sold  to  the  purchaser,  "who  paid  the  full 
amount  of  said  taxes,  costs,  and  charges," 
is  void,  for  failure  to  definitely  state  the 
amount  paid  for  the  land,  it  being  doubtful 
therefrom  whether  the  amount  paid  was 
eight  dollars  and  eighty-four  cents  or  eight 
dollars  and  eighty-seven  cents.  In  such  a 
case  the  maxim  de  minimis  does  not  apply. 
(Simmons  v.  McCarthy,  118  Cal.  622.) 

60.  In  an  action  of  ejectment  upon  a  com- 
plaint in  the  ordinary  form,  where  the  title 
of  plaintiff  depends  upon  the  validity  of  a 
tax  deed,  an  answer  denying  plaintiffs 
ownership,  and  setting  up  payment  of  the 
tax  to  defeat  plaintiff's  tax  title,  raises  no 
material  issue  as  to  such  payment  requiring 
a  finding  thereon,  but  payment  or  nonpay- 
ment of  the  tax  is  mere  matter  of  evidence 
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admissible  under  the  general  denial  of  title; 
and  nonpayment  of  the  tax  is  sufficiently 
proved  prima  facie  by  the  production  of  the 
tax  deed;  and  a  finding  of  ownership  of  the 
plaintiff  involves  a  finding  of  nonpayment 
of  the  assessment.  (Cooper  v.  Miller.  113 
Cal.  238.) 

XII.  Federal  Taxes. 

Provision  in  federal  statute  permitting  tax- 
ation of  shares  of  national  banks,  construc- 
tion of.    See  ante,  22. 

61.  Under  section  3251  of  the  Revised 
Statutes  of  the  United  States,  all  the  stock- 
holders of  a  corporation,  as  individuals,  are 
jointly  and  severally  liable  for  federal  taxes 
upon  the  spirits  distilled  by  the  corporation, 
which  is  engaged  in  the  business  of  distilling 
brandy  and  proof  spirits;  and  where  some 
of  the  stockholders  have  been  compelled  to 
pay  and  have  paid  the  whole  of  such  taxes, 
they  are  entitled  to  maintain  an  action  to 
compel  other  stockholders  to  contribute  their 
proportionate  share  of  the  payment  thus 
made.  (Wolters  v.  Henningsan,  114  Cal. 
433.) 

62.  Costs  paid  by  stockholders,  for  procur- 
ing a  release  of  the  distillery  belonging  to 
the  corporation  after  seizure  of  it  by  officers 
of  the  United  States  government  cannot  be 
made  the  subject  of  contribution  from  other 
stockholders;  but,  where  they  are  not  al- 
lowed In  an  action  for  contribution,  the  aver- 
ment of  them  in  the  complaint  is  immaterial. 
(Wolters  v.  Henningsan,  114  Cal.  433.) 

63.  A  judgment  rendered  in  an  action  to 
enforce  federal  taxes  against  the  plaintiffs, 
admitted  in  evidence  merely  for  the  pur- 
pose of  showing  that  the  plaintiffs  were  com- 
pelled to  pay  the  taxes,  Is  not  the  bar  of  an 
action  for  contribution,  and  is  not  objection- 
able because  the  defendants  were  not  parties 
thereto.  (Wolters  v.  Henningsan,  114  Cal. 
433.) 

Violation  of  internal  revenue  laws.  See 
Contracts,  III,  5. 

XIII.  School  Taxes. 

School  taxes.    See  Schools,  V. 
Illegal  taxes  for  school  district  cannot  be 
recovered  from  county.    See  Schools,  22,  23. 

XIV.  Dupont  Street  Taxes;  Questions  Relat- 
ing to. 

64.  The  funds  of  a  school  district  raised 
by  a  special  school  tax  levied  by  the  board  of 
supervisors  are  not  subject  to  the  control  of 
the  county,  and  no  action  will  lie  against  the 
county  under  section  3819  of  the  Political 
Code  to  recover  such  taxes  paid  under  pro- 
test, upon  the  ground  of  alleged  illegality  of 
the  school  tax.  (Pacific  Mutual  Life  Ins. 
Co.  v.  San  Diego,  112  Cal.  314.) 

65.  Section  3819  of  the  Political  Code  has 
no  application  to  the  recovery  back  of  taxes 
paid  under  protest,  which  were  in  fact 
founded  upon  special  assessments  for  a  spe- 
cific purpose  under  the  act  of  the  legislature 
approved  March  23,  1876,  known  as  the  "Du- 
pont Street  Act'1 ;  and  no  action  can  be  main. 


talned  therefor  against  the  city  and  county. 
(Davis  v.  San  Francisco,  115  Cal.  67.) 

66.  The  county  of  San  Francisco  cannot  be 
compelled  to  refund  any  taxes  assessed  for 
the  improvement  of  Dupont  street,  which 
were  paid  under  protest,  by  virtue  of  the 
provisions  of  section  3819  of  the  Political 
Code,  nor  as  being  money  had  and  received 
to  the  use  of  the  payer  of  the  taxes,  upon 
the  ground  that  the  plaintiff  notified  the  tax 
collector  not  to  pay  the  money  Into  the 
treasury,  and  that  he  would  institute  an  ac- 
tion to  recover  the  money  paid,  it  being  the 
duty  of  the  collector  to  pay  the  money  into 
the  treasury  immediately  upon  its  receipt, 
regardless  of  such  notice  or  of  any  protest 
accompanying  the  payment;  nor  can  such 
payment  be  recovered  as  having  been  made 
under  duress,  It  being  voluntary  in  its  na- 
ture.   (Phelan  v.  San  Francisco,  120  Cal.  l.> 

67.  The  provision  of  the  Dupont  street  act 
that  'there  shall  be  levied,  assessed,  and  col- 
lected annually,  at  the  time  and  in  the  man- 
ner as  other  taxes  are  levied,  assessed,  and 
collected  in  said  city  and  county,  a  tax,  etc.. 
for  the  purpose  of  meeting  the  expense  of 
the  improvement,"  does  not  have  the  effect 
to  make  a  deed  upon  a  sale  for  assessments 
levied  prima  facie  evidence  of  the  truth  of 
matters  recited  therein,  that  being  no  part 
of  the  manner  of  collecting  the  taxes  levied 
and  assessed  under  the  act  (Phelan  v.  San 
Francisco,  120  Cal.  1.) 

XV.  Assessors,     Liability     of;      Accusation 

against. 

Assessor  taking  away  assessment-book 
while  in  custody  of  board  of  equalization,  ef- 
fect of.    See  Irrigation  Districts,  27. 

Deputy  assessors  are  to  be  paid  out  of 
county  treasury.  See  Offices  and  Officers, 
12. 

Assessor  of  San  Francisco,  term  of  office 
and  election  of.    See  San  Francisco,  9. 

Mandamus  will  not  He  against  to  compel 
assessment  of  street  railroad  In  excess  of  its 
value.    See  ante,  13. 

68.  It  Is  the  official  duty  of  a  county  as- 
sessor to  collect  all  poll  taxes,  and  all  taxes 
upon  personal  property  assessed  to  persons 
who  are  not  assessed  upon  land  and  im- 
provements: and,  for  the  neglect  of  such  of- 
ficial duty,  the  sureties  upon  his  official  bond 
are  liable.    (People  v.  Smith,  123  Cal.  70.) 

69.  In  an  action  upon  the  official  bond  of 
an  assessor  for  failure  to  collect  taxes  which 
it  was  his  official  duty  to  collect,  evidence 
of  his  motives  Is  immaterial,  and  he  cannot 
prove  that  he  instructed  his  deputies  "not  to 
press  the  collection  of  the  taxes,  as  he  did 
not  want  the  parties  mad  at  him."  (People 
v.  Smith,  123  Cal.  70.) 

70.  The  assessor  is  clothed  with  discretion 
to  determine  whether  to  collect  personal 
property  taxes  only  where  the  taxes  are  a 
lien  upon  real  estate  or  improvements  upon  • 
land,  and  the  sufficiency  of  the  security  is 
Involved,  in  which  case  he  is  not  liable  upon 
his  bond  for  an  error  of  judgment  He  has 
no  discretion  as  to  the  collection  of  taxes 
upon  personal  property  in  cases  where  no 
real  estate  or  Improvements  upon  land  are 
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assessed;  but  his  doty  to  collect  them  is 
ministerial,  and  the  neglect  to  discharge  It 
is  a  breach  of  his  bond.  (People  v.  Smith, 
123  Cal.  70.) 

71.  The  averment  of  nonpayment  of  the 
taxes  at  any  time  since  the  date  alleged  does 
not  state  an  additional  cause  of  action  for 
subsequent  nonpayment,  at  the  expiration  of 
the  term  of  office.  (People  v.  Welneke,  122 
OaL  535.) 

72.  The  superior  court  has  no  jurisdiction 
to  entertain  an  accusation  by  a  private  citi- 
zen under  section  772  of  the  Penal  Code, 
against  an  assessor,  which  does  not  accuse 
him  of  having  neglected  or  refused  to  assess 
property,  but  which  accuses  him  of  assess- 
ing the  property  of  a  street  railway  company 
at  an  amount  less  than  Its  actual  value,  for 
the  purpose  and  with  the  design  of  enabling 
it  to  evade  taxation;  and  prohibition  will  lie 
to  prevent  the  exercise  of  such  jurisdiction. 
(Siebe  v.  Superior  Court,  114  Cal.  551.) 

73.  An  assessment  of  property  at  less  than 
Its  actual  value,  if  made  with  the  purpose 
of  enabling  the  one  assessed  to  evade  taxa- 
tion, is  not  a  refusal  or  neglect  to  perform 
official  duty,  but  a  "willful  and  corrupt  mis- 
conduct in  office,"  for  which  the  assessor 
might  be  accused  by  the  grand  jury  under 
section  758  of  the  Penal  Code;  but  If  made 
in  the  ordinary  exercise  of  his  official  duty, 
without  any  corrupt  or  illegal  motive,  Is  of  a 
judicial  nature,  for  which  he  Is  not  amen- 
able to  the  penal  laws  of  the  state.  (Siebe 
v.  Superior  Court,  114  Cal.  551.) 


XVI.  Tax    Collectors;    Action   against   Tax 
Collector  on  His  Bond. 

Action  on  tax  collector's  bond,  limitation 
of.     See  Statute  of  Limitations,  IV,  2. 

Cannot  submit  question  of  validity  of  tax 
without  action,  or  represent  county.  See 
ante,  23. 

Act  fixing  per  centum  of  tax  collector  for 
taxes  collected  repealed  in  Sacramento.  See 
Sacramento. 

74.  In  an  action  against  a  tax  collector,  on 
his  official  bond,  to  recover  money  collected 
and  not  paid  over,  the  burden  of  proof  for 
the  plaintiff  Is  sustained  by  showing  that 
the  tax  collector  made  default  in  falling  to 
pay  over,  at  the  end  of  his  term,  moneys  due 
the  county;  and  the  burden  of  proof  is  then 
on  the  defendants  to  show  payment  in  full. 
<  County  of  Mendocino  v.  Johnson,  125  Cal. 
337.) 

75.  A  payment  to  the  tax  collector  in  a 
mode  other  than  that  expressly  provided  by 
law  will  not  exonerate  the  tax  collector  or 
his  bondsmen  from  an  action  by  the  county, 
unless  it  Is  proved  that  the  county  actually 
received  the  money,  as  distinguished  from 
a  mere  deposit  thereof  with  the  treasurer. 
It  is  error  to  refuse  an  offer  of  proof  that 

.the  county  actually  received  the  money, 
without  proof  first  made  of  a  compliance 
with  the  County  Government  Act  by  the  tax 
collector.  (Mendocino  Co.  v.  Johnson,  125 
Cal.  337.) 

76.  It  Is  error  to  exclude  from  evidence  re- 
ceipts, given  by  the  treasurer  to  the  tax  col- 


lector, notwithstanding  the  evidence  of  the 
treasurer  that  a  receipt  for  $3,000  was  fraud- 
ulently obtained,  and  that  no  such  payment 
was  in  fact  made;  nor  can  the  exclusion  be 
excused  as  without  Injury,  on  the  ground 
that  the  complaint  might  thereafter  be 
amended  by  charging  the  tax  collector  with 
what  he  showed  by  the  receipts  was  paid 
above  the  amount  alleged,  and  crediting  him 
accordingly,  still  leaving  the  discrepancy  of 
$3,000  to  be  accounted  for  by  the  tax  col- 
lector. (Mendocino  Co.  v.  Johnson,  125  Cal. 
337.) 

TAX  COLLECTORS. 

See  Taxation. 

TEACHERS. 
See  Schools,  II. 

TECHNICAL  SCHOOLS. 

Not  included  in  bequest  to  orphan  asy- 
lums.   See  Wills,  61. 

TELEGRAPH  COMPANIES. 

Objection  to  telegram  as  evidence,  what 
waives.    See  Evidence,  87. 

1.  When  a  telegram  has  been  sent,  It  is  a 
presumption  of  fact  that  it  was  received  by 
the  person  to  whom  it  was  sent,  and  the  fact 
that  it  was  sent  is  admissible  evidence  tend- 
ing to  show  that  it  was  received;  but  its  re- 
ceipt may  be  disproved.  (Eppinger  v.  Scott, 
112  Cal.  360.) 

2.  A  complaint  In  an  action  for  damages 
for  the  negligent  failure  of  the  defendant 
to  deliver  a  telegram  to  the  plaintiff  with 
promptitude,  in  which  the  only  damage  al- 
leged Is  that  plaintiff  was  prevented  thereby 
from  discharging  its  contract  obligation  to 
a  third  person  to  whom  damage  resulted 
from  breach  of  the  contract  between  plaintiff 
and  such  third  person,  who  demands  dam- 
ages against  plaintiff,  and  threatens  suit 
therefor,  does  not  state  a  cause  of  action  en- 
titling the  plaintiff  to  recover.  (Pacific  Pine 
Lumber  Co.  v.  Western  Union  Tel.  Co.,  123 
Cal.  428.) 

3.  The  complaint  not  having  alleged  any 
damages  for  breach  of  the  defendant's  duty 
to  the  plaintiff  directly,  but  only  for  the 
breach  of  the  defendant's  duty  to  a  third 
person,  the  plaintiff  is  not  entitled  to  recover 
nominal  damages.  (Pacific  Pine  Lumber  Co. 
v.  Western  Union  Tel.  Co.,  123  Cal.  428.) 

TELEPHONES. 

Use  of  telephone  by  juror,  effect  of.  See 
Jury  and  Jurors,  5o,  60. 

Sale  of  franchise,  substitute  of  new  act, 
effect  of.    See  Franchises,  3. 

Proceedings  of  supervisors  in  granting 
franchise  not  reviewed.    See  Certiorari,  5. 

TENANT  AT  WILL. 

Who  is  not.    See  Landlord  and  Tenant,  55. 
Notice  to  quit,  who  not  entitled  to.    See 
landlord  and  Tenant,  55. 
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TENANT  FOR  YEARS. 

See  Estates  for  Years. 

Who  is.    See  Landlord  and  Tenant  54. 

TENANTS. 
See  Landlord  and  Tenants. 

TENANTS  IN  COMMON. 
See  Cotenancy. 

TENDER. 

Unnecessary,  where  performance  impossi- 
ble.   See  Sales,  19. 

When  not  essential,  before  equitable  re- 
lief.   See  Streets,  134. 

Pledged  stock  need  not  be  tendered  where 
suit  brought  on  contract  to  pay.  See 
Pledges.  22. 

Averment  of  tender  of  amount  due,  not 
necessary  in  suing  to  set  aside  deed  from 
mortgagor  to  mortgagee.    See  Mortgages,  79. 

Sufficiency  of.    See  Pledges,  31. 

Sufficiency  of  allegation  of.  See  Vendor 
and  Vendee,  54. 

Deposit  of  tender  is  not  required,  when. 
See  Suretyship,  7  et  seq. 

Effect  of.    See  Suretyship.  7. 

Subsequent.  See  Vendor  and  Vendee,  VI, 
3. 

1.  Where  stock  was  pledged  for  an  amount 
which  was  undetermined  and  undetermin- 
able until  after  an  accounting  had,  the  case 
is  not  one  in  which  a  tender  can  be  made, 
and  where  a  tender  attempted  was  not  for 
the  amount  found  due,  and  the  offer  was  not 
made  in  compliance  with  law,  it  must  be  dis- 
regarded. (San  Pedro  Lumber  Co.  v.  Rey- 
nolds, 121  Oal.  74.) 

2.  Section  1500  of  the  Civil  Code  does  not 
prescribe  the  mode  of  tender,  but  a  method 
of  extinguishing  an  obligation  when  that  ob- 
ject is  sought  (Sayward  v.  Houghton,  119 
Cal.  545.) 

3.  A  tender  made  of  money  required  to  be 
paid  under  a  conditional  order  setting  aside 
a  judgment  by  default  is  not  required  to  be 
kept  good  in  the  manner  required  for  the 
extinguishment  of  an  obligation  under  sec- 
tion 1500  of  the  Civil  Code;  but  the  tender 
was  kept  good  by  a  renewal  of  it  within  ten 
days  after  the  filing  of  a  remittitur  upon  ap- 
peal from  the  order,  and  by  the  deposit  of  it 
in  court  before  the  final  disposition  of  the 
motion.  (Wolff  v.  Canadian  Pacific  Ry.  Co., 
123  Cal.  535.) 

4.  The  money  tendered  need  not  be  depos- 
ited in  court,  when  it  is  not  sought  to  extin- 
guish the  obligation,  but  merely  to  stop  the 
running  of  interest.  (Ferrea  v.  Tubbs,  125 
Cal.  687.) 

5.  The  sufficiency  of  the  first  tender  ren- 
dered any  tender  of  subsequent  interest  un- 
necessary. (Wolff  v.  Canadian  Pac.  Ry.  Co., 
123  Cal.  535.) 

6.  In  this  state,  under  section  1499  of  the 
Civil  Code,  a  debtor  has  a  right  to  demand  a 
written  receipt   from    his   creditor   of   any 


property  delivered  in  performance  of  his  ob- 
ligation; and  a  valid  tender  of  a  sufficient 
amount  may  be  properly  conditioned  upon  a 
written  receipt  for  the  money  tendered  as 
payment  in  full  of  a  judgment  with  interest 
and  costs.    (Ferrea  v.  Tubbs,  125  Oal.  687.) 

7.  A  tender  pending  suit  is  properly  made 
to  the  opposite  party  personally,  and  need 
not  be  made  to  his  attorney,  whose  author- 
ity to  control  the  suit  does  not  preclude  such 
tender.  It  primarily  rests  with  the  client, 
and  not  with  his  attorney,  to  decide  whether 
or  not  the  amount  tendered  shall  be  accepted 
in  full  satisfaction  of  his  claim  for  money 
due.    (Ferrea  v.  Tubbs,  125  Cal.  687.) 

8.  A  tender  by  the  defendant,  to  the  plain- 
tiff, pending  an  appeal  by  the  plaintiff  from 
a  judgment  In  his  favor,  of  the  full  amount 
of  the  judgment,  with  all  costs,  and  interest 
to  the  date  of  the  tender,  if  refused,  stops 
interest  from  the  date  of  the  tender.  (Fer- 
rea v.  Tubbs,  125  Cal.  687.) 

9.  The  refusal  by  a  plaintiff  pending  his 
appeal  from  a  judgment  of  a  valid  tender 
made  to  him  by  the  defendant,  operates,  as  a 
release  by  the  plaintiff  as  judgment  creditor 
of  all  interest  which  would  otherwise  have 
accrued  thereon  after  the  date  of  the  tender. 
(Ferrea  v.  Tubbs,  125  Cal.  687.) 

10.  The  stay  of  execution  upon  a  judgment 
for  the  plaintiff  pending  an  appeal  therefrom 
by  the  plaintiff  does  not  operate  to  suspend 
the  running  of  interest,  or  preclude  a  tender 
by  the  defendant  for  the  purpose  of  stopping 
interest  thereon.  (Ferrea  v.  Tubbs,  125  Cal. 
687.) 

11.  The  respondent  was  not  bound  to  make 
any  application  to  the  supreme  court  pend- 
ing the  appeal  by  the  plaintiff  for  leave  to 
make  the  tender.  The  supreme  court  took 
the  case  as  made  up  in  the  trial  court,  and 
had  no  jurisdiction  to  examine  into  the 
merits  of  the  tender.  (Ferrea  v.  Tubbs,  125 
Cal.  687.) 

12.  Upon  the  going  down  of  the  remittitur, 
the  defendant  had  the  right  to  bring  the 
money  tendered  into  court,  and  it  then  be- 
came the  duty  of  the  superior  court  to  in- 
quire into  the  effect  of  the  tender,  and  to 
determine  the  amount  required  to  satisfy  the 
judgment.     (Ferrea  v.  Tubbs,  125  Cal.  687.) 

13.  Under  a  decree  enforcing  a  trust  which 
required  a  payment  to  be  made  by  the  plain- 
tiff to  one  of  the  defendants  in  satisfaction 
of  a  judgment  in  his  favor,  and  required 
him  thereupon  to  convey  certain  land  to  the 
plaintiff,  a  tender  of  the  money  could  not 
properly  be  accompanied  by  a  demand  that 
both  defendants  should  execute  an  instru- 
ment purporting  to  assign  the  judgment  and 
to  transfer  the  land;  but  where  such  tender 
was  rejected  by  the  defendants,  without  any 
objection  thereto,  other  than  that  they  in- 
tended to  appeal  from  the  judgment,  objec- 
tion to  the  improper  demand  accompanying 
the  tender,  which  might  have  been  obviated 
by  withdrawal  thereof,  if  specifically  ob- 
jected to,  was  thereby  waived.  (Kofoed  v. 
Gordon,  122  Cal.  314.) 

14.  A  finding  that  the  allegations  of  the 
answer  are  untrue,  excepting  an  allegation 
of  tender  of  a  sum  of  sixty  dollars,  which 
is  found  to  have  been  insufficient  in  amount 
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to  operate  as  payment  of  the  note  mentioned 
in  the  complaint,  implies  a  finding  that  a 
tender  was  in  fact  made  which  was  insuffi- 
cient in  amount.  (Shafer  v.  Willis,  124  Cal. 
36.) 

15.  Where  the  tender  of  sixty  dollars  was 
based  on  the  deduction  of  warrants  from  the 
note,  at  their  face  value,  in  respect  to  which 
the  debtor  claimed  a  payment  and  the  cred- 
itor claimed  that  they  were  collateral  secur- 
ity for  the  note,  and  demanded  payment  of 
the  note,  stating  the  amount  due,  the  refusal 
of  the  tender  involves  an  objection  to  its  in- 
sufficiency in  amount  The  object  of  sec- 
tion 2076  of  the  Code  of  Civil  Procedure,  re- 
quiring the  objection  to  be  stated,  If  it  is  to 
the  amount  is  to  inform  the  debtor  of  the 
amount  claimed  by  the  creditor,  so  that  he 
may  have  an  opportunity  of  meeting  the  de- 
mand.   (Shafer  v.  Willis,  124  Cal.  36.) 

TERMINATION. 

Of  criminal  prosecution.  See  Malicious 
Prosecution,  2. 

TERMS. 

Office,  term  of.  See  Offices  and  Officers, 
VI. 

TERRITORY. 

Annexation  of.  See  Municipal  Corpora- 
tions, III. 

TESTAMENTARY  CAPACITY. 
Want  of.    See  Wills,  IV,  2. 

TESTAMENTARY  DISPOSITION. 

See  Gifts,  4,  5;  Wills. 

Setting  apart  of  probate  homestead  is 
limitation  upon.    See  Homesteads,  50. 

TESTAMENTS. 
See  WiUs. 

TESTATOR. 
See  Wills. 

TESTIMONY. 
See  Evidence. 

THEATERS. 

Theatrical  representation  of  facts  of  crim- 
inal case  cannot  be  prevented  by  court  See 
Constitutional  Law,  I. 

THREATENING  LETTERS. 
Sending  of.    See  Criminal  Law,  280. 

THREATS. 

Evidence  of,  on  prosecution  for  murder. 
See  Criminal  Law,  XI,  16,  d,  E. 

Witness,  threats  by,  evidence  as  to.  See 
Witnesses,  63. 


THRESHER. 
Lien  of.    See  Liens,  1. 

THRESHING  MACHINES. 

Exemptions  of.    See  Exemptions,  7. 
Lease  of,  is  not  a  partnership,  when.    See 
Partnership,  1. 

THROUGH  CONTRACTS. 
See  Common  Carriers,  III. 

TIDAL  CANALS. 

Condemnation  for.  See  Eminent  Domain, 
1,2. 

TIDE  LANDS. 

See  Swamp  and  Overflowed  Lands,  I. 

Improvement  of,  what  is.  See  Adverse 
Possession,  1. 

Water  front  of  Oakland.    See  Oakland. 

Sale  of.  See  Swamp  and  Overflowed 
Lands,  3  et  seq. 

TIME. 

1.  An  extension  of  time  to  prepare  and 
serve  a  proposed  statement  by  stipulation  of 
the  parties  does  not  affect  the  jurisdiction  of 
the  court  to  extend  the  time  for  a  period  of 
thirty  days  from  the  expiration  of  the  stipu- 
lated time.  (Reclamation  Dist.  No.  535  v. 
Hamilton,  112  Cal.  603.) 

2.  An  order  of  the  judge  granting  an  ex- 
tension of  the  time  within  which  to  propose 
a  bill  of  exceptions,  made  after  the  expira- 
tion of  the  statutory  period,  is  ineffectual 
and  void,  and  is  properly  Ignored  by  the 
court  in  the  proceeding  for  the  settlement  of 
the  bill.    (Estate  of  Clary,  112  Cal.  292.) 

3.  Stipulations  and  orders,  including  an  ex- 
tension of  time  to  "file,"  as  well  as  to  pre- 
pare and  serve,  the  proposed  statement,  are 
not  to  be  construed  as  intended  to  require 
that  the  proposed  statement  should  be  filed 
before  it  was  settled,  or  that  it  should  be 
settled  and  filed  within  the  time  limited  for 
its  preparation  and  service.  (Reclamation 
Dist.  v.  Hamilton,  112  Cal.  603.) 

4.  The  failure  to  file  stipulations  and  or- 
ders extending  the  time  to  prepare  and  serve 
a  statement  of  the  case  until  shortly  before 
the  hearing  of  the  motion  cannot  be  urged 
as  a  ground  for  dismissing  the  motion,  where 
the  counsel  for  the  opposite  party  stipulated 
that  orders  and  stipulations  extending  time 
need  not  be  filed.  (Reclamation  Dist.  v. 
Hamilton,  112  Cal.  603.) 

5.  A  stipulation  extending  time  to  the  de- 
fendants to  prepare,  serve,  and  file  their  pro- 
posed statement,  agreeing  that  defendants 
will  use  their  utmost  endeavors  to  have  the 
statement  of  the  case  settled  by  the  judge, 
and  will,  at  as  early  a  day  as  possible,  have 
their  transcript  on  appeal  printed,  is  not  to 
be  construed  as  an  agreement  that  they 
would  waive  their  right  to  prepare  the 
statement  and  move  for  a  new  trial,  if  they 
failed  to  serve  their  statement  by  the  day 
named  in  the  stipulation.  (Reclamation  Dist. 
v.  Hamilton,  112  Cal.  003.) 
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6.  An  order  made  after  the  time  had  been 
extended  by  stipulation  to  prepare  a  "state- 
ment on  motion  for  new  trial,"  which  erro- 
neously designates  a  further  extension  of 
time  as  being  "to  prepare,  serve,  and  file 
their  statement  of  the  case,  and  affidavits  on 
appeal  to  the  supreme  court,"  could  not  mis- 
lead the  opposite  party,  and  errors  which  do 
not  mislead  must  be  disregarded.  (Recla- 
mation Dist.  v.  Hamilton,  112  Cal  603.) 

7.  A  letter  of  the  plaintiff  to  an  agent  of 
the  defendant  corporation,  stating  that  he 
had  written  to  his  attorney  to  give  an  exten- 
sion of  time  to  answer,  and  expressing  a 
hope  of  a  settlement  by  that  time,  is  not  suf- 
ficient of  itself  to  constitute  an  extension  of 
time;  and  the  refusal  of  the  court  to  vacate 
a  judgment  by  default  for  failing  to  answer 
within  the  time  previously  limited,  in  the 
absence  of  a  valid  stipulation  from  plaintiff's 
attorney,  or  of  an  order  of  court  extending 
the  time,  is  not  an  abuse  of  discretion. 
(Wylie  v.  Sierra  Gold  Co.,  120  Cal.  486.) 

8.  The  agent  and  attorney  for  defendant 
must  be  presumed  to  have  known  the  law 
that  the  letter  of  the  plaintiff  could  not  have 
the  effect  to  operate  as  an  extension  of 
time.  (Wylie  v.  Sierra  Gold  Co.,  120  Cal. 
485.) 

Extension  of  time  of  payment  by  agent 
See  Insurance.  I,  4,  a. 

Extension,  what  acts  do  not  extend  time. 
See  New  Trial,  43. 

Extension;  party  cannot  extend  time  to 
move  for  new  trial.    See  New  Trial,  43. 

Extension,  stipulation  extending  time, 
where  last  day  falls  on  holiday.  See  Holi- 
days, 1. 

Extensions  of  time,  power  of  court  to 
grant.    See  Holidays,  2. 

Adverse  possession.  See  Adverse  Posses- 
sion. 

Agent,  payment  of  commissions  to,  time 
of.    See  Agency,  III,  2,  c. 

Allegation  of,  sufficiency  of.  See  Trover, 
1. 

Amendment,  time  of.  See  Pleading  and 
Practice,  V,  4. 

Annuities,  time  from  which  payable. 
See   Wills,   VI,   7. 

Appeals,  time  to  take.    See  Appeals,  IV. 

Appeal,  time  to  take,  when  commences  to 
run.    See  Appeals,  IV,  2. 

Appeal,  transcript  on,  time  to  file.  See  Ap- 
peals, VI,  2. 

Appeals,  settlement  of  bill  of  exceptions, 
time  for.    See  Appeals,  VI,  4,  a. 

Appeal,  bond  on,  time  of  filing.  See  Ap- 
peals, V,  2,  a. 

Appeal,  motion  to  dismiss  does  not  ex- 
tend time  to  file  transcript.  See  Appeals, 
126. 

Appearance,  waiver  of  provision  in  code  as 
to  time  for.    See  Appearance,  2. 

Appearance,  agreement  to  grant  time  not 
an.    See  Dismissal,  9. 

Construction  of  code  sections  relating  to. 
See  Elections,  0. 

Distribution,  filing  of  petition  for,  time 
for.  See  Estates  of  Deceased  Persons,  VIII, 
1. 


Death  of  defendant  does  not  stay.  See 
Dismissal,  6,  7. 

Directory,  statute  fixing,  is.  See  Taxa- 
tion, 16. 

Divorce  suit,  within  what  time  to  be 
brought.    See  Marriage  and  Divorce,  II,  3,  a. 

Elections,  time  of  holding.  See  Elections, 
III. 

Essence  of  contract,  time  as.  See  Vendor 
and  Vendee,  V. 

Essence,  stipulation  making  time  of,  effect 
of.    See  Mortgages,  4. 

First  and  last  day.  See  Statute  of  Limi- 
tations, I. 

Inadequate  showing  for  further  time.  See 
New  Trial,  70. 

Indictment  or  information,  filing  of,  time 
of.    See  Criminal  Law,  VII,  2. 

Judicial  notice  of  time  of  approval  of  act 
See  Statutes,  3. 

Legacy,  vesting  of,  time  of.  See  Wills, 
VI,  5. 

Lien  expires  by  limitation  unless  suit 
brought  within  what  time.    See  Liens,  1. 

Loss  of  rights  by  lapse  of  time.  See 
Watercourses,  VI,  4,  b. 

Mandamus,  within  what  time  to  be 
brought    See  Mandamus,  III,  1. 

Mechanic's  lien,  filing  of,  time  of.  See 
Mechanics'  Liens,  VII,  2. 

Mechanic's  lien,  action  to  bring  suit  to  en- 
force, time  for.  See  Mechanics'  Liens,  VIII, 
1. 

New  trial,  motion  for,  time  of  making. 
See  New  Trial,  IV,  2. 

Obligation  to  pay  money,  when  becomes 
due.    See  Contracts,  66. 

Order  so  limiting  time  as  not  to  allow 
preparation  of  bill  of  exceptions,  effect  of. 
See  Appeals,  24. 

Payment,  time  of.  See  Vendor  and  Ven- 
dee, VI,  3. 

Performance,  time  of.  See  Contracts,  IV, 
1. 

Preliminary  examination,  time  to  prepare 
tor,  may  be  waived.    See  Criminal  Law,  13. 

Reasonable,  how  to  be  determined.  See 
Appeals,  132;  Fraudulent  Conveyances,  14. 

Reasonable,  demand  must  be  made  within. 
See  Statute  of  Limitations,  40. 

Reasonable  time  for  demand,  what  is  not 
See  Vendor  and  Vendee,  14. 

Statute  changing  construction  of.  See  Ap- 
peals, IV,  1. 

Statute  of  limitations.  See  Statute  of 
Limitations. 

Street  assessment,  issuance  of,  time  for. 
See  Streets,  XI,  2. 

Street  work,  performance  of,  time  for  and 
extension  of.    See  Streets,  X,  6. 

Street  railroad,  commencement  and  com- 
pletion of,  time  for.    See  Railroads,  VIII,  1. 

Sunday,  last  day  falling  on.  See  Elec- 
tions, 0. 

Surety,  release  of,  by  extension  of  time. 
See  Suretyship,  3  et  seq. 

Tax  deed,  limitation  of  time  in  which  can 
be  applied  for.    See  Taxation,  51. 

Trust,  effect  of  void,  postponing  time  of 
enjoyment.    See  Wills,  VI,  3. 

Water  rates,  time  of  fixing.  See  Water 
Companies,  V,  1. 
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TITLE. 
See  Quieting  Title. 

Action  for  damages  for  taking  street,  title 
not  involved,  when.  See  Estates  of  De- 
ceased Persons,  154. 

Action,  title  of.    See  Attachments,  7. 

Acts,  title  of.    See  Statutes,  II. 

Act,  title  of,  sufficiency  of.  See  Municipal 
Corporations,  6. 

Acts,  whose  subject  is  not  expressed  In 
title.    See  Constitutional  Law,  III,  1. 

Admissibility  of  trade  books  to  show.  See 
Replevin,  16,  17. 

Adverse  title,  claimant  of,  4»  not  necessary 
party  to  foreclosure  suit.  See  Mortgages, 
103. 

After-acquired,  purchaser  under  foreclos- 
ure acquires.    -See  Mortgages,  169/ 

Averment  of  title,  what  sufficient  See 
Vendor  and  Vendee,  11. 

Bona  fide  purchasers,  title  of.  See  Bona 
Fide  Purchasers. 

Chattel  mortgage,  property  subject  to,  title 
to.    See  Mortgages,  XIX,  4. 

Color  of.    See  Adverse  Possession,  I,  2. 

Community  property,  title  to.  See  Hus- 
band and  Wife,  58. 

Conversion  of  personal  property  does  not 
change  title.    See  Trover,  2. 

Defect  of,  no  objection  to  specific  perform- 
ance where  defect  removed.  See  Specific 
Performance,  4. 

Defect  in  title  of  complaint  can  only  be 
reached  by  special  demurrer.  See  Sub- 
scription, 5. 

Delay  In  completion  of,  is  no  bar  to  spe- 
cific performance,  when.  See  Specific  Per- 
formance, 13. 

Denial  of,  is  an  ouster.    See  Cotenancy. 

Verified  petition,  title  of,  effect  of.  See 
Receivers,  27. 

Pleading,  title  of,  effect  of.  See  Executors 
and  Administrators,  62. 

Designation  of  pleadings,  effect  of.  See 
Pleading  and  Practice,  I,  1. 

Designation  of  court  as  police  court,  con- 
clusiveness of.    See  Police  Judges,  6. 

Execution,  purchaser  under,  title  of.  See 
Executions.  Ill,  2. 

Executor's  sale,  purchaser  at,  title  of.  See 
Estates  of  Deceased  Persons,  91. 

Executor,  title  of.  See  Executors  and  Ad- 
ministrators, VI,  3. 

Expenses  of  abstract  of,  reimbursement  of 
agent  for.    See  Agency,  III,  1. 

Heirs,  title  of.  See  Estates  of  Deceased 
Persons,  VII,  3. 

Holder,  title  of.    See  Bills  and  Notes,  VI. 

New  title,  what  is  not.  See  Mexican 
Lands,  19. 

New,  opposition  to  writ  of  assistance.  See 
Writs  of  Assistance. 

Ordinance,  expressing  subject  of,  in  title. 
See  Ordinances,  II,  1. 

Permitting  title  to  remain  in  another  is 
not  against  public  policy.  See  Trusts  and 
Trustees,  30. 

Pledgee,  title  of.    See  Pledges,  III,  1. 

Pledgor  holds  legal  title.  See  Mortgages, 
96. 


Presumption  that  title  was  rightfully  ac- 
quired.   See  Fraudulent  Conveyances,  25. 

Public  use,  title  to  lot  dedicated  by  city  to. 
See  San  Francisco,  V. 

Purchaser,  title  of.    See  Sales,  IV. 

Questions  relating  to.  See  Vendor  and 
Vendee,  III. 

Relation  of.    See  Executions,  III,  3. 

Relation  of  title  to  lieu  lands.  See  Rail- 
roads, 6. 

Record  title,  registry  of  assignment  of 
mortgage  is  part  of,  of  which  purchaser 
must  take  notice.    See  Mortgages,  71. 

Security,  retaining  title  as.  See  Vendor 
and  Vendee,  VI,  2. 

State,  title  and  control  over  swamp  and 
overflowed  lands.  See  Swamp  and  Over- 
flowed Lands,  I. 

San  Francisco,  lands  in,  title  to.  See  San 
Francisco,  VI. 

Street  assessment,  purchaser  at  sale  under, 
title  of.    See  Streets,  XI,  10,  e. 

Tide  lands  on  Oakland  water  front,  title 
to.    See  Swamp  and  Overflowed  Lands,  6. 

Summary  proceeding,  title  cannot  be  tried 
in.    See  Executors  and  Administrators,  20. 

Transfer  of  cause  to,  involving  superior 
court.    See  Justices  of  the  Peace,  1,  2. 

Vacated  street,  title  to.    See  Streets,  27. 

Van  Ness  ordinance,  tittle  under.  See  San 
Francisco,  26  et  seq. 

When  vests  on  purchase  by  city.  See  Mu- 
nicipal Corporations,  14,  15. 

TOLLS. 

Toll  bridges.    See  Bridges. 
Statute  limiting  erection  of  toll  bridges  is 
valid.    See  Ferries,  1. 

1.  The  legislature  has  power  over  the  high- 
ways of  the  state,  and  may  authorize  the 
supervisors  of  a  county  to  license  individuals 
to  take  tolls  on  a  public  highway  as  com- 
pensation for  keeping  it  in  repair;  and  the 
County  Government  Act  conferring  such 
power  upon  the  supervisors,  whenever  in 
their  judgment  the  expense  of  keeping  the 
road  in  operation  is  too  great  for  the 
county  to  maintain,  does  not  conflict  with 
section  13  of  article  XI  of  the  constitution, 
forbidding  the  legislature  to  delegate  to  any 
private  parties  control  over  any  county  im- 
provement or  property.  (Blood  v.  McCarty, 
112  Cal.  661.) 

2.  All  toll  roads  are  public  highways,  the 
property  in  which  pertains  to  the  state;  and 
the  state  may  allow  tolls  for  compensation 
for  keeping*  a  road  In  repair  as  well  as  for 
building  a  road,  and  it  Is  immaterial  that 
the  result  may  be  to  take  away  a  previous 
right  In  the  public  to  pass  toll  free.  (Blood 
v.  McCarty,  112  Cal.  561.) 

3.  The  vacation  of  a  public  highway  over 
the  line  of  a  former  toll-road,  the  franchise 
of  which  had  expired,  operated  to  destroy 
the  road  as  a  public  highway,  and  to  vest 
the  rights  of  way,  roadbed,  bridges,  and 
other  structures  in  the  owners  of  the  private 
lands;  and  the  right  to  these  would  not  pass 
by  a  subsequent  grant  of  a  franchise  to  con- 
struct and  maintain  a  toll-road  over  the  line 
of  the  former  wagon  road.  (Carter  v.  Meuli, 
122  Cal.  367.) 
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4.  One  who  la  authorized  to  construct  and 
maintain  a  toll-road  over  the  line  of  a 
vacated  highway,  and  who  has  been  for 
years  in  possession  thereof,  collecting  tolls 
according  to  established  rates,  must  be  pre- 
sumed to  have  constructed  the  road,  and,  If 
he  did  not,  a  forfeiture  could  not  be  de- 
clared in  a  suit  to  recover  tolls.  (Carter  v. 
Meuli,  122  Cal.  367.) 

5.  An  assignment  of  a  toll-road  franchise, 
which  was  expressly  recognized  by  the 
board  of  supervisors,  who  required  the  as- 
signee to  give  a  bond  as  owner  of  the  fran- 
chise, and  approved  and  filed  the  bond,  was 
thereby  ratified  and  approved,  and  is  not 
subject  to  the  objection  that  the  franchise 
was  a  personal  trust,  which  could  not  be  as- 
signed without  consent  of  the  granting 
power.    (Carter  v.  Meuli,  122  Cal.  367.) 

6.  A  toll-road  company  incorporated  under 
the  act  of  1853,  for  a  period  of  twenty  years, 
which,  during  the  life  of  its  franchise, 
elected  to  continue  its  existence  under  sec- 
tions 287  and  402  of  the  Civil  Code  for  the 
term  of  fifty  years,  though  thereby  losing  its 
right  to  determine  its  own  tolls,  yet  has  the 
right,  for  the  extended  period,  to  collect 
such  tolls  as  may  be  fixed  by  the  board  of 
supervisors.  (People  ex  rel.  Waugh  v.  Au- 
burn etc.  Turnpike  Co.,  122  Cal.  335.) 

TONS. 

Gross,  meaning  of,  may  be  shown  by  pa- 
rol.   See  Evidence,  68. 

TOOLS. 

* 

Farming  utensils  and  implements,  exemp- 
tion of.    See  Exemptions. 

TORTS. 
See  Fraud;  Negligence. 

Assault  and  battery.  See  Assault  and 
Battery. 

Claim  for  damages  for  need  not  be  pre- 
sented against  estate.  See  Estates  of  De- 
ceased Persons.  41. 

Conspiracy.    See  Conspiracy. 

Conversion  by  sheriff.    See  Sheriffs. 

Conversion  of  county  funds,  action  for, 
and  defense  of  robbery.  See  Treasurers,  4 
et  seq. 

Directors,  action  against  for  fraud  or  neg- 
ligence, is  ex  delicto  and  not  ex  contractu. 
See  Banks  and  Banking,  49,  50. 

Excessive  damages,  new  trial  for.  See 
New  Trial,  9. 

Executor,  estate  not  liable  for  torts  of. 
See  Executors  and  Administrators,  33. 

Joint  action  for,  effect  of  release  of  part  of 
defendants.    See  Release. 

Libel.    See  Libel. 

Malicious  prosecution.  See  Malicious 
Prosecution. 

Negligence,  action  for,  is  ex  delicto,  when. 
See  Master  and  Servant,  31. 

Nuisances.    See  Nuisances. 

Prior  tort  of  state  cannot  be  waived  and 
assumpsit  brought    See  State,  2. 

Slander.    See  Slander. 


State,  liability  of,  for.    See  State. 
Trover.    See  Trover. 
Trespass.    See  Trespass. 

TOWNS. 
See  Municipal  Corporations. 

TOWNSHIP. 

Change  of  boundaries    of,  effect  of.    See 
Justices  of  the  Peace,  II. 

TRACKS. 

Injury   to   oqe    crossing.    See    Railroads. 
VIII,  3,  d. 

TRADE. 
Restraint  of.    See  Restraint  of  Trade. 

TRADE  NAMES. 

Mandatory  injunction  to  compel  removal 
of  trade  sign.    See  Injunctions,  26. 

TRADE  UNION. 

Conspiracy  by  members.  See  Criminal 
Law,  258,  259,  266. 

TRAIN. 

What  part  of.    See  Common  Carriers,  II,  1. 
Management  of.    See  Railroads,  VII. 

TRAIN   ROBREfRY. 
See  Criminal  Law,  XI,  33. 

TRANSCRIPT. 

On  appeal,  question  relating  to.  See  Ap- 
peals, VI. 

Costs  of  reporter's  transcript,  allowance 
of.    See  Costs,  12. 

TRANSCRIPTION. 

Of  reporter's  notes.  See  Shorthand  Re- 
porters. 

TRANSFER. 

Stock,  transfer  of.    See  Corporations,  V,  2. 
Of  cause  from  justice's  to  superior  court. 
See  Justices  of  the  Peace,  I. 
Change  of  venue.    See  Venue,  II. 

TRANSFER  COMPANIES. 

May  enjoin  Interference  with  use  of  piers. 
See  WTharves,  5. 

TRAVELING  EXPENSES. 

Allowance  of  to  executor.  See  Executors 
nnd  Administrators,  VIII,  3,  c. 

TREASURERS. 

Legal  demands  only  should  be  paid  by. 
See  Supervisors,  II,  6. 
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Of  San  Francisco  refusing  to  obey  order 
of  court  to  pay  reporter  is  not  punishable 
for  contempt.    See  Shorthand  Reporters,  3. 

Mandamus  will  not  lie  to  compel  payment 
of  illegal  claim  allowed  by  supervisors.  See 
Supervisors,  II,  0. 

Mandamus  against,  costs  in.  See  Man- 
damus. 16. 

Action  upon  official  bond  of.  See  Bonds, 
III. 

District  attorney  cannot  bring  suit  for  im- 
proper payments  on  bond  of.  See  District 
Attorney,  2. 

Mandamus  to  compel  payment  of  bonds, 
questions  not  arising  on  demurrer.  See 
Bonds,  6. 

Duty  of,  to  refund  excessive  personal  prop- 
erty taxes  collected.    See  Taxation,  30,  31. 

In  action  to  compel  refunding  of  taxes, 
unpaid  taxes  of  previous  year  cannot  be  net 
off.     See  Taxatkn,  32. 

Mandamus  to  compel  repayment  of  exces- 
sive taxes  collected.    See  Taxation,  31. 

1.  It  is  the  duty  of  the  treasurer  to  refuse 
to  pay  all  demands  which  he  believes  to  be 
Illegal,  and  also  any  legal  demand  which  is 
presented  for  payment  without  previous 
compliance  with  the  requirements  of  the 
law.    (Ex  parte  Truman,  124  Cal.  387.) 

2.  The  remedy  f o  •  the  refusal  of  the  treas- 
urer to  pay  a  legal  and  collectible  demand  is 
by  mandamus;  in  which  proceeding  the 
treasurer  may  make  such  defenses  to  the  en- 
forcement of  the  claim  as  he  may  deem 
meritorious.  (Ex  parte  Truman,  124  Cal. 
387.) 

3.  Under  section  220  of  the  County  Gov- 
ernment Act  of  1893,  the  county  treasurer 
has  only  power  to  transfer  from  the  general 
fund  to  the  salary  fund  such  an  amount  of 
money  as  was  required  to  pay  all  salaries 
due  or  to  become  due  at  the  end  of  the 
month  in  which  the  trasfer  was  made.  If 
he  transfers  more,  the  surplus  still  belongs 
to  the  general  fund,  and  it  Is  his  official  duty 
to  retransfer  the  same  to  that  fund  without 
any  order.  Upon  failure  so  to  do,  the  board 
of  supervisors,  under  the  jurisdiction  and 
power  conferred  upon  it  to  "supervise  the 
official  conduct  of  all  county  officers."  by 
section  25,  subdivision  1,  of  the  County  Gov- 
ernment Act,  was  authorized  to  pass  an  or- 
der requiring  him  to  do  so,  and  upon  his  re- 
fusal, to  proceed  against  him  by  writ  of 
mandate.  (County  of  Modoc  v.  Madden,  120 
Cal.  565.) 

4.  In  an  action  against  a  county  treasurer 
and  the  sureties  on  his  official  bond,  for  the 
alleged  conversion  by  him  of  county  funds, 
It  is  a  proper  defense  that  the  treasurer  was 
robbed  of  such  funds;  but  such  defense  must 
be  clearly  and  satisfactorily  established. 
(County  of  Sonoma  v.  Stofen,  125  Cal.  32.) 

5.  Although  the  evidence  of  one  witness,  if 
credited,  is  sufficient  to  establish  the  defense 
of  robbery*  yet  the  jury  are  not  bound  to 
give  credit  to  the  account  of  the  robbery 
given  by  the  defendant,  and  may  reject  it, 
if  there  are  circumstances  of  doubt  and  sus- 
picion attending  his  account  of  it,  which  give 
basis  for  an  argument  against  its  probabil- 
ity.    (Sonoma  County  v.  Stofen,  125  Cal.  32.) 

6.  Where   the  treasurer  testified  that  he 
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was  locked  by  robbers  in  the  vault,  and  was 
confined  there  eight  hours,  and  that  he 
kicked  upon  the  inner  door  with  all  his 
might,  but  did  not  kick  or  strike  upon  the 
sheet-iron  lining  of  the  sides  of  the  vault, 
the  construction  of  which  was  known  to  him, 
and  that  he  occasionally  heard  footsteps 
passing  outside — comparative  experiments 
are  admissible  which  tend  to  show  that  if 
his  story  were  true,  and  he  wished  to  give 
an  alarm,  and  escape  promptly  from  the 
vault,  blows  upon  the  resonant  sheet-iron 
sides  of  the  vault  would  have  been  much 
louder  and  more  effective  than  kicks  upon 
the  inner  door,  if  there  is  nothing  to  indicate 
that  different  atmospheric  conditions  would 
have  materially  affected  the  result.  (Sono- 
ma County  v.  Stofen,  125  Cal.  32.) 

TREES. 

Removal  of  by  supervisors.    See  Supervis- 
ors, II,  3. 

TRESPASS. 

1.  A  person  is  entitled  to  use  only  such 
amount  of  force  in  the  defense  of  property 
lawfully  in  his  possession  as  is  necessary  for 
the  protection  of  the  property;  and  a  re- 
quested instruction  justifying  the  assault 
made  by  the  defendant  if  he  was  engaged 
in  the  defense  of  property  lawfully  in  his 
possession,  without  placing  any  limit  upon 
the  amount  of  force  which  the  defendant 
might  use  in  defense  of  such  property,  is 
properly  refused.  (People  v.  Teixeira,  123 
Cal.  297.) 

2.  A  complaint  alleging  a  forcible  and  op- 
pressive trespass  should  allege  specifically 
and  with  certainty  the  circumstances  show- 
ing oppression  or  malice  in  the  doing  of  the 
act  complained  of,  in  order  to  entitle  the 
plaintiff  to  damages  in  excess  of  the  actual 
value  of  the  property  taken;  but  where  the 
facts  were  alleged  in  general  terms,  and  no 
demurrer  was  interposed  for  uncertainty  or 
ambiguity,  and  It  appears  from  the  record 
on  appeal  that  the  trial  proceeded  upon  the 
theory  that  the  complaint  was  sufficient  to 
bring  the  case  within  the  provisions  of  sec- 
tion 3294  of  the  Civil  Code,  and  that  evi- 
dence was  admitted  without  objection  show- 
ing the  circumstances  of  aggravation  under 
which  the  property  was  taken,  after  a  ver- 
dict in  favor  of  the  plaintiff  for  exemplary 
damages,  all  Intendments  are  in  favor  of  the 
sufficiency  of  the  complaint,  and  objection 
to  its  sufficiency  cannot  be  raised  upon  ap- 
peal for  the  first  time.  (Avakian  v.  Noble, 
121  Cal.  216.) 

3.  Where  the  circumstances  show  that  a 
wanton,  forcible,  oppressive,  and  malicious 
trespass  was  committed  by  the  agent  of  the 
defendant  in  seizing  the  property  of  the 
plaintiff,  to  which  defendant  had  no  right  of 
possession,  and  that  he  was  arrested  for  an 
assault  upon  the  plaintiff  and  fined  therefor, 
and  the  defendant,  after  being  fully  In- 
formed of  all  the  facts  and  of  the  acts  com- 
mitted by  the  agent,  refused  to  comply  with 
a  demand  for  the  return  of  the  property  so 
seized,  the  jury  were  warranted  in  finding 
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that  the  defendant  adopted  and  ratified  the 
acta  of  the  agent  with  full  knowledge  of  all 
the  circumstances  attending  the  seizure,  by 
retaining  and  accepting  the  fruits  thereof. 
Such  ratification,  under  the  circumstances, 
was  equivalent  to  express  precedent  author- 
ity for  the  wrongful  acts  committed,  and 
Justified  a  verdict  against  the  defendant  for 
exemplary  damages.  (Avakian  v.  Noble,  121 
Cal.  216.) 

Actions  for  injuries  to  land,  limitation  of. 
See  Statute  of  Limitations,  IV,  3. 

Injuries  to  property.  See  Criminal  Law, 
XI,  20. 

On  leased  property,  lessee,  remedy  for. 
See  Landlord  and  Tenant,  III. 

Public  land,  trespasser  on,  rights  of  as 
riparian  owner.    See  Watercourses,  51. 

Action  is  for  trespass  on  case  and  not  for 
trespass  to  real  property,  when.  See  Statute 
of  Limitations,  IV,  3. 

Animals,  trespassing.    See  Animals,  II. 

Sheriff,  when  a  trespasser.    See  Sheriffs. 

Seizure  of  property  by  surety,  when  is. 
See  Suretyship,  10. 

Irreparable  injury,  complaint  does  not 
show  when.    See  Injunctions,  26. 

Death  of  trespassing  child,  liability  for. 
See  Negligence,  3. 

Trustee  of  hunting  preserve  may  enjoin 
trespass.    See  Injunctions,  23,  24. 

Enjoining.    See  Injunctions,  9,  10,  12. 

TRIAL. 
See  Jury  and  Jurors. 

What  is  not    See  Marriage  and  Divorce, 

33. 

Contempt.    See  Contempt. 

Continuance.    See  Continuance. 

Second,  re-examinatlon  of  witness  as  to 
competency  on.    See  Witnesses,  I,  1. 

Costs  on  second  trial.    See  Costs,  I. 

Ignorance  of,  setting  aside  judgment.  See 
Judgments,  57. 

Place  of.    See  Venue,  I. 

Questions  relating  to.  See  Pleading  and 
Practice,  VIII. 

Setting  cause  for  trial  after  amendment 
See  Pleading  and  Practice,  V,  8. 

New.    See  New  Trial. 

TRIPARTITE. 

Agreement  executed  in,  rights  under.  See 
Contracts,  VIIL  1. 

TRIVIAL  IMPERFECTIONS. 
See  Mechanics'  Liens.  VII,  2. 

TROVER. 

Action  by  pledgee  for  conversion.  See 
Pledges,  III,  3. 

Sheriff,  conversion  by.    See  Sheriffs. 

Owner  may  maintain  against  pledgee  of 
bailee.    See  Pledges,  12. 

Demand  is  no  part  of  cause  of  action  for 
conversion.    See  Sheriffs,  4. 

Action  for  conversion  by  assignee  In  in- 
solvency. See  Bankruptcy  and  Insolvency, 
50. 


Demand  when  not  necessary  before  action. 
See  Bankruptcy  and  Insolvency,  50;  Pledges, 
20. 

Sale  of  goods  for  charges  without  actual 
notice  is  conversion.    See  Warehousemen,  7. 

Sale  by  factor  without  orders  is  a  conver- 
sion, when.    See  Factors,  4. 

Amendment  changing  replevin  to  trover. 
See  Pleading  and  Practice,  40. 

Sufficiency  of  alleged  demand  admitted 
by  failure  to  deny.    See  Pledges,  20. 

Refusal  of  corporation  to  transfer  stock  is 
conversion.    See  Corporations,  18  et  seq. 

Damages  for  detention  of  personal  prop- 
erty.   See  Damages,  VI. 

Findings  need  not  show  plaintiff's  owner- 
ship and  right  to  property  at  time  of  de- 
mand.   See  Sheriffs. 

Title  acquired  pending  suit  for  conversion. 
See  Pledges,  19. 

1.  A  complaint  for  the  conversion  of  per- 
sonal property  which  alleges  that  the  plain- 
tiff was  "heretofore"  the  owner  of  the  prop- 
erty, and  that  defendants  "within  two  years 
last  past"  took  possession  and  control  of  the 
property  without  the  consent  of  the  plaintiff, 
and  converted  the  same  to  their  own  use 
and  benefit,  to  plaintiff's  damage  in  a  speci- 
fied sum,  though  open  to  a  demurrer  for  am- 
biguity In  not  alleging  the  precise  time  at 
which  plaintiff  was  the  owner,  or  at  which 
the  defendant  took  or  converted  the  prop- 
erty, may  be  construed  as  including  in  the 
word  "heretofore"  the  time  of  the  conver- 
sion of  the  property,  and  sufficiently  states 
a  cause  of  action  to  support  the  judgment 
upon  appeal  therefrom;  and,  as  after  judg- 
ment every  intendment  is  to  be  made  in  sup- 
port thereof,  it  must  be  assumed  upon  such 
appeal  that  the  proofs  made  at  the  trial 
were  sufficient  to  justify  the  verdict  and 
judgment  for  plaintiff.  (Rutan  v.  Wolters, 
116  Cal   403.) 

2.  The  mere  conversion  of  personal  prop- 
erty does  not  change  title  thereto,  prior  to 
the  rendition  of  a  judgment  for  its  value; 
and  the  mere  fact  that  the  stock  and  fix- 
tures were  seized  under  attachment  in  a  suit 
against  the  vendor,  prior  to  a  transfer  made 
of  them  by  the  vendee  to  other  persons,  does 
not  prevent  title  to  the  property  from  pass- 
ing under  such  transfer,  and,  after  proper  de- 
mand made  upon  the  sheriff  by  such  trans- 
ferees for  the  delivery  of  the  property  to 
them,  and  his  refusal  to  deliver  the  same, 
and  the  subsequent  sale  thereof  by  the 
sheriff  under  execution  against  the  first 
vendor,  such  transferees  may  maintain  an 
action  against  the  sheriff  for  damages  for 
the  conversion  of  the  property.  (Howe  v. 
Johnson,  117  Cal.  37.) 

3.  No  such  degree  of  certainty  In  the  de- 
scription of  the  property  converted  as  will 
identify  the  particular  goods  concealed  and 
converted  is  required,  when  from  the  dis- 
persion of  the  goods  in  the  usual  course  of 
retail  traffic,  and  other  difficulties  apparent 
from  the  evidence,  Identification  was  virtu- 
ally impossible  to  the  plaintiff.  (Hall  v. 
Susskind,  120  Cal.  659.) 

4.  Where  there  has  been  great  delay  in 
the  prosecution  of  an  action  for  the  conver- 
sion of  shares  of  stock,  and  there  is  no  find- 
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ing  that  the  action  was  prosecuted  with  rea- 
sonable diligence,  the  measure  of  damages  is 
limited  to  the  value  of  the  stock  at  the  time 
of  the  conversion,  with  Interest,  and  no  re- 
covery can  be  had  of  a  higher  value  at  the 
time  of  trial.  (Ralston  v.  Bank  of  Califor- 
nia, 112  Gal.  208.) 

5.  The  plaintiff  cannot  recover  dividends 
upon  the  stock  converted  when  he  has  not 
alleged  any  demand  for  such  dividends,  nor 
sought  to  recover  them  as  a  separate  cause 
of  action,  and  they  cannot  be  added  to  the 
measure  of  damages  for  conversion  of  the 
stock.  (Ralston  v.  Bank  of  California,  112 
Cal.  208.) 

6.  In  an  action  for  damages  for  the  con- 
version of  personal  property,  findings  in 
favor  of  plaintiffs  ownership  and  possession, 
and  that  the  defendant  sheriff  took  the  prop- 
erty  and  sold  the  same  as  alleged  in  the  com- 
plaint, that  it  was  of  the  value  of  seven  hun- 
dred dollars,  and  that  by  virtue  of  the  levy 
and  sale  said  property  was  entirely  lost  to 
the  plaintiff,  followed  by  a  conclusion  of 
law  that  plaintiff  is  entitled  to  recover  of 
the  defendant  the  said  sum  of  seven  hun- 
dred dollars,  with  interest,  though  informally 
drawn,  necessarily  imply  that  plaintiff  was 
thereby  damaged  in  the  amount  of  the  value 
of  the  property,  and  are  sufficient  to  sup- 
port the  judgment  without  an  express  find- 
ing to  that  effect  (McOray  v.  Burr,  125  Cal. 
636.) 

TRUCKEE  RIVER. 

Judicial  notice  as  to.  See  Judicial  Notice, 
6. 

Pollution  of  is  nuisance.  See  Water- 
courses, 2. 

TRUST  DEEDS. 

Sale  under  trust  deed  in  violation  of  in- 
junction, effect  of.    See  Injunctions,  VII. 

Deed  securing  loan  payable  at  fixed  time 
in  future  is  not  invalid.    See  Alienation,  1. 

Action  to  redeem  from  sale  under,  will  not 
lie.    See  Equity,  6. 

Sale  In  violation  of  injunction  wrongfully 
obtained.    See  Equity,  6. 

1.  A  trust  deed  to  secure  indebtedness 
payable  at  a  fixed  future  date  does  not  cre- 
ate a  trust  in  violation  of  the  statute  against 
perpetuities,  or  forbidding  restraint  upon 
alienation  beyond  the  possibility  of  lives  in 
being.    (Staacke  v.  Bell,  126  Cal.  909.) 

2.  The  validity  of  trust  deeds,  used  as  se- 
curity for  loans,  has  been  upheld  in  numer- 
ous cases  decided  since  the  adoption  of  the 
codes,  and  these  decisions  have  become  a 
rule  of  property  which  should  not  be  dis- 
turbed, even  if  erroneous;  and,  under  the 
maxim  of  stare  decisis,  it  cannot  be  consid- 
ered as  open  to  discussion  whether  such 
trusts  are  for  a  purpose  not  authorized  by 
section  857  of  the  Civil  Code,  or  whether 
they  are  void  as  restraining  alienation  for 
a  period  not  dependent  upon  the  duration  of 
life.  (Sacramento  Bank  v.  Alcorn,  121  Cal. 
379.) 

3.  Under  the  decisions,  trust  deeds,  though 
passing  the  legal  title  to  the  trustees,  are 
practically  little  more  than  a  mortgage,  with 


a  power  to  convey.  They  convey  no  right 
of  possession;  and  the  trustor  may  remain 
in  possession,  and,  until  the  execution  of  the 
trust,  may  sue  to  recover  the  possession, 
even  when  the  trust  deed  is  silent  upon  that 
subject.  He  may  file  his  declaration  of 
homestead,  and  hold  the  premises  against 
creditor  not  secured  by  the  deed  of  trust  or 
other  valid  lien.  He  may  devise  or  transfer 
the  property  subject  to  the  trust,  and  the 
devisee  or  grantee  acquires  a  legal  estate 
against  all  persons  except  the  trustees,  and 
persons  lawfully  claiming  under  them. 
When  the  purpose  of  the  trust  ceases,  the 
estate  of  the  trustees  also  ceases.  None  of 
the  incidents  of  ownership  attach  to  the 
trust,  except  that  the  trustees  are  deemed  to 
have  such  estate  as  will  enable  them  to  con- 
vey; and  the  trust,  so  limited,  has  all  the 
characteristics  of  a  power  in  trust.  (Sacra- 
mento Bank  v.  Alcorn,  121  Cal.  379.) 

4.  The  provisions  of  sections  3617,  3627, 
and  3629  of  the  Political  Code  upon  the  sub- 
ject of  taxation,  recognize  trust  deeds  as  ex- 
isting property,  and  sections  574,  2872,  and 
2924  of  the  Civil  Code  impliedly  recognize 
them  as  an  existing  mode  of  securing  loans; 
and,  if  these  sections  do  not  themselves  con- 
stitute an  exception  to  the  rule  established 
by  section  857  of  the  Civil  Code,  they  at 
least  recognize  and  add  weight  to  the  judi- 
cial construction  of  that  section  as  authoriz-. 
ing  trust  deeds  with  a  power  of  sale  for  pur- 
poses of  security.  These  statutes  do  not  re- 
fer solely  to  trusts  for  an  immediate  sale, 
where  debts  are  due;  and  the  authority 
given  in  section  574  of  the  Civil  Code  to  sav- 
ings banks  to  loan  money  upon  such  se- 
curity and  to  purchase  at  sale  thereunder, 
implies  the  contrary.  (Sacramento  Bank  v. 
Alcorn,  121  Cal.  379.) 

5.  A  trust  deed  is  not  merged  or  extin- 
guished in  a  judgment  of  foreclosure  of  a 
prior  mortgage,  if  no  foreclosure  of  the  trust 
deed  was  attempted  or  ordered  by  the  court, 
and  if  the  bank  secured  thereby,  when  made 
a  party  to  the  foreclosure,  merely  asked  for 
an  application  of  any  surplus  to  the  reduc- 
tion of  its  debt.  (Camp  v.  Land,  122  Cal. 
167.) 

6.  Where  *he  notice  of  sale  by  the  substi- 
tuted trustee  was  in  fact  properly  given,  and 
was  correctly  recited  in  general  in  the  deed 
to  the  purchaser,  but  there  was  a  defective 
omission  in  the  particular  recital  of  the 
dates  of  publication,  assuming  without  de- 
ciding the  invalidity  of  the  first  deed,  the 
powers  of  the  trustee  were  not  exhausted 
until  a  valid  deed  with  proper  recitals  was 
executed  by  the  purchaser,  so  as  to  vest  in 
him  all  the  title  with  which  the  trustees 
were  vested;  and  a  new  deed  to  the  pur- 
chaser from  the  substituted  trustee  with 
correct  recitals  in  every  particular,  is  ad- 
missible in  evidence,  in  support  of  the  title 
of  the  purchaser.  (Balfour-Guthrie  Inv.  Co. 
v.  Woodworth,  124  Cal.  169.) 

7.  Under  a  deed  of  trust  executed  to  se- 
cure the  indebtedness  of  the  grantor  to  a 
corporation,  which  provided  that  the  corpor- 
ation might  by  a  resolution  of  its  board  of 
directors  appoint  a  substituted  trustee  in 
whom  the  title  should  vest  upon  conveyance 
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thereto  by  the  designated  trustees,  it  is  not 
necessary  to  the  validity  of  the  transfer  that 
a  copy  of  such  resolution  should  be  annexed 
thereto.  (Balfour-Guthrie  Inv.  Co.  v.  Wood- 
worth,  124  Cal.  109.) 

8.  A  provision  in  the  deed  of  trust  that  a 
copy  of  the  resolution  of  the  board  of  di- 
rectors certified  by  its  secretary  should  be 
conclusive  evidence  that  the  substituted 
trustee  had  been  duly  appointed,  does  not 
render  such  copy  the  exclusive  mode  of 
showing  that  a  substitution  had  been  made, 
and  the  resolution  may  be  proved  by  the  rec- 
ords of  the  corporation.  (Balfour-Guthrie 
Inv.  Co.  v.  Woodworth,  124  Cal.  160.) 

9.  The  grantor  of  a  trust  deed  of  real  es- 
tate, securing  his  indebedness  to  a  national 
bank,  having  dealt  with  the  bank  as  a  cor- 
poration having  power  to  enter  into  the  con- 
tract of  which  he  received  the  benefit,  can- 
not be  heard  to  object  to  a  lack  of  proof  of 
its  corporate  existence  and  power  to  make 
such    contract.    (Camp  v.   Land,    122    Gal. 

167.) 

10.  Under  the  complaint  in  an  action  not 
brought  in  the  county  where  the  lands  de- 
scribed in  a  trust  deed  were  situated,  seek- 
ing to  renew  the  trust  deed  and  the  promis- 
sory note  by  which  it  was  secured,  so  as  not 
to  affect  the  rights  of  the  parties  to  a  prior 
action  pending  in  the  county  where  the 
lands  were  situated,  brought  to  enforce  a 
trust  in  favor  of  other  parties  against  the 
trustor,  who  were  made  defendants  to  the 
new  action,  and  under  answers  of  the  cred- 
itor and  trustees  named  in  the  trust  deed, 
seeking  to  protect  the  trust  deed  as  a  para- 
mount conveyance  and  lien,  a  decree  ad- 
judging that  the  original  trust  deed  is  a 
first  charge  on  the  lands,  and  is  and  shall 
remain  prior  and  superior  to  any  claim, 
charge,  or  lien  to  or  on  said  lands  in  favor 
of  the  other  parties,  cannot  be  rendered. 
Such  relief  can  only  be  had  in  an  action 
brought  where  the  lands  are  situated. 
(Staacke  v.  Bell,  125  Cal.  309.) 

11.  A  purchaser  from  the  grantor  of  a 
trust  deed,  who  has  paid  off  the  note  secured 
thereby,  and  received  a  release,  without 
actual  knowledge  of  the  existence  of  a  sub- 
sequent judgment  lien  upon  the  premises,  is 
entitled  in  equity  to  be  treated  as  the  as- 
signee of  the  note  secured  by  the  trust  deed, 
and  to  be  subrogated  to  the  prior  security, 
and  to  have  it  revived  and  enforced  as 
against  the  holder  of  the  junior  lien  of  the 
judgment,  whose  rights  cannot  be  prejudiced 
thereby,  but  will  be  in  the  same  condition 
as  if  the  trust  deed  were  originally  enforced. 
(Darrough  v.  Herbert  Kraft  Co.  Bank,  125 
Cal.  272.) 

TRUSTEES. 

See  Supervisors;  Trusts  and  Trustees. 

Of  school  district,  election  of  and  vacancy 
in.    See  Schools,  IV. 

TRUSTS  AND  TRUSTEES. 

I.  Law    Governing    Trusts;    Effect    of 
Change  in  Statute. 


II.  Creation  of. 

1.  What  Acts  Constitute;  Consider- 

ation for. 

2.  Necessity  of  Writing;  Parol  Evi- 

dence as  to. 

3.  Consent  to;  Acceptance  by  Bene- 

ficiary. 

4.  Execution  of  Trust  by  Married 

Woman. 

III.  Validity    of  Trusts;    for  What    Pur- 

poses may  be  Created. 

IV.  Provisions    against    Assignment    and 

Exempting  from  Claims  of  Credit- 
ors. 
V.  Who   are    Beneficiaries  under    Trust: 
Property  when  Vests. 

VI.  Resulting  Trusts. 

VII.  Constructive  Trusts. 

VIII.  Implied  Powers  of  Trustees;  Power  to 
Sell  or  to  Mortgage. 

IX.  Investments   by  Trustees:  Accumula- 
tions. 
X.  Commingling  Trust  Funds;  Following 
Trust  Funds. 

XI.  Accounting;  Allowances    to  Trustees: 
Compensation  of. 

XII.  Joint  Trustees,  Questions  Relating  to. 

XIII.  Who  Chargeable  with  Trust;  Action  to 

Declare  and  Enforce;  Repudiation 
of  Trusts. 

XIV.  Extinguishment    of    Trusts;     Decree 

Settling. 

XV.  Death,    Substitution    or    Removal    of 
Trustee. 

Trust  for  creditors,  rights  of  brokers  mak- 
ing advances.    See  Brokers. 

Trust  deeds.    See  Trust  Deeds. 

Industrial  trusts.    See  Contracts,  III,  4. 

Institutions  of  learning,  trusts  for.  See 
Charitable  Uses. 

Charitable  trusts.    See  Charitable  Uses. 

Signature  followed  by  designation  "trus- 
tee," effect  of.    See  Corporations,  64. 

Division  of  trust  funds  in  equity.  See 
Religious  Societies.  5. 

Partition  of  lands  held  in  trust,  conclusive- 
ness of  decree.    See  Partition,  6. 

Duty  of  executors  where  it  is  question 
whether  property  belongs  to  estate  or  to  trus- 
tees.   See  Executors  and  Administrators,  28. 

Probate  judge  cannot  act  as  trustee.  See 
Probate  Courts.  3. 


I.  Law  Governing  Trusts;  Effect  of  Change 

in  Statute. 

1.  Where  the  estate  of  the  trustees  of  a 
trust  created  under  a  will,  and  the  rights  of 
beneficiaries  to  support  out  of  the  income  of 
the  trust  estate,  were  vested  by  the  death  of 
the  testator  prior  to  the  adoption  of  the 
codes,  the  provision*  of  the  Civil  Code  can- 
not have  any  retroactive  effect  to  divest  any 
of  their  rights.  There  being  no  statute  in 
force  upon  the  subject  at  the  testator's 
death,  the  case  must  be  decided  in  accord- 
ance with  the  rules  of  the  common  law;  and 
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in  ascertaining  those  rules  resort  may  be 
had  as  well  to  the  decisions  in  other  states 
possessing  the  common  law,  as  to  those  of 
the  English  courts.  (Seymour  v.  McAvoy, 
121  Cal.  438.) 

II.  Creation  of. 

1.  What  Acts  Constitute;  Consideration  for. 

Who  chargeable  with  trust.  See  post, 
XIII. 

Provision  for  sale  of  land  does  not  create 
trust  in  executor.  See  Estates  of  Deceased 
Persons,  116. 

Donation  in  view  of  death  creates  trust  on 
recovery  of  donor.    See  Gifts,  25. 

Conveyance  from  husband  to  wife,  no 
trust  arises  on.    See  Husband  and  Wife,  21. 

Depositary  of  ward's  funds  is  trustee. 
See  Guardian  and  Ward,  10  et  seq. 

Distinction  between  express  and  result- 
ing trust.    See  post,  28. 

Constructive  trusts.    See  post,  VII. 

Resulting  trusts.    See  post,  VI. 

2.  A  direction  to  a  Arm  of  lawyers  to  re- 
ceive the  rents,  and  commending  to  them 
"minor  details."  does  not  create  an  express 
trust  in  relation  to  land,  but  only  makes 
them  trustees  of  the  money  collected,  and 
does  not  create  any  trust  term  suspending 
the  power  of  alienation  or  affect  the  validity 
of  the  will.    (Toland  v.  Toland,  123  Cal.  140.) 

3.  A  trust  for  the  benefit  of  two  sisters  of 
the  depositor  of  money  in  a  savings  bank,  in 
the  residue  remaining  at  her  death,  is  suffi- 
ciently proved  by  evidence. showing  that,  in 
her  lifetime,  the  deposit  was  changed  by  the 
bank,  upon  her  order,  so  as  to  make  it  pay- 
able to  the  individual  order  of  either  of  her 
sisters,  or  of  herself,  for  the  purpose  orally 
declared  to  the  bank  of  arranging  the  deposit 
so  that  her  sisters  could  draw  it  at  her  death, 
and  have  the  immediate  benefit  of  it  without 
probate  of  her  estate,  and  by  her  address- 
ing them  a  letter  stating  what  she  had  done, 
and  that  upon  her  death  they  could  draw 
the  money,  and  divide  it  equally  between 
them,  and  directing  them  where  they  could 
obtain  the  bank-book.  (Booth  v.  Oakland 
Bank  of  Savings,  122  Cal.  19.) 

4.  The  power  of  the  trustor  to  withdraw 
the  deposit  does  not  affect  the  validity  of 
the  trust,  as  to  the  remainder  thereof;  and 
It  is  immaterial  whether  such  power  be  con- 
sidered a  power  of  revocation  under  section 
2280  of  the  Civil  Code,  or  a  trust  In  her 
favor  of  so  much  of  the  fund  as  she  might 
withdraw,  and  in  favor  of  her  sisters,  of 
the  remainder.  A  power  of  revocation,  ex- 
ercised as  to  part  of  the  trust  property,  does 
not  affect  the  trust  as  to  the  remainder. 
(Booth  v.  Oakland  Bank  of  Savings,  122 
Cal.  19.) 

5.  The  possession  of  the  bank-book  by  the 
depositor,  until  her  death,  is  immaterial,  and 
does  not  affect  the  known  trusteeship  of  the 
bank  for  the  sisters,  as  to  the  residue  of  the 
deposit,  after  her  death.  (Booth  v.  Oakland 
Bank  of  Savings,  122  Cal.  19.) 

6.  Where,  through  a  mistake  of  fact,  In  Ig- 
norance of  the  existence  of  other  heirs,  the 
real    property    of   a   deceased    person    was 


wholly  distributed  to  the  grantee  of  a  sister 
of  the  decedent,  who  was  adjudged  to  be 
sole  heir,  and  such  grantee,  upon  subse- 
quently discovering  that  a  brother  of  the  de- 
ceased was  living  in  Ireland  when  the  dis- 
tribution was  made,  addressed  a  letter  to  his 
widow,  expressing  an  intention  to  concede  to 
the  heirs  of  such  brother.,  then  deceased,  one- 
half  of  the  estate,  supposing  that  to  be  his 
proper  share  thereof,  whereas,  in  truth,  his 
interest  would  have  been  limited  to  one- 
third  of  the  estate,  such  letter  declares  an 
express  trust  in  favor  of  his  heirs,  but  the 
expressed  interest  of  one-half  of  the  estate  is 
to  be  controlled  by  the  evident  intention  to 
concede  to  such  heirs  the  same  legal  inter- 
est which  would  have  been  given  to  the 
brother  of  the  decedent  in  the  first  instance, 
had  distribution  been  properly  made;  and 
such  trust  Is  properly  enforced  to  the  extent 
of  one-third  Interest  In  the  real  property  dis- 
tributed to  the  person  declaring  the  trust. 
(Lynch  v.  Rooney,  112  Cal.  279.) 

7.  Where  stock  had  been  pledged  as  securi- 
ty and  sold  and  the  purchaser  was  willing  to 
allow  the  original  owner  the  benefit  of  a  rise 
in  value  upon  payment  of  a  specified  sum 
and  such  sum  was  advanced  by  the  defend- 
ant under  an  agreement  that  the  original 
owner  of  the  stock  should  procure  It  to  be 
transferred  to  the  defendant  to  be  held  by 
him  for  the  benefit  of  the  original  owner,  the 
transaction  between  the  defendant  and  the 
original  owner  of  the  stock  was  not  in  effect 
a  purchase  of  the  stock  by  the  defendant 
from  the  prior  purchaser  with  a  mere  prom- 
ise without  consideration  to  hold  it  for  the 
benefit  of  the  original  owner;  but  In  legal 
effect  it  amounted  to  a  purchase  of  the  stock 
by  the  original  owner  with  money  advanced 
by  the  defendant,  the  title  to  the  stock  being 
taken  in  the  name  of  the  latter  as  security 
for  the  repayment  of  the  money  so  advanced, 
with  the  stipulated  compensation  for  its  use, 
and  there  was  no  want  of  consideration  for 
the  promise  to  return  or  transfer  the  stock, 
nor  was  there  anything  in  the  nature  of  the 
contract  rendering  it  obnoxious  to  the  stat- 
ute of  frauds;  but  a  trust  arose  upon  the 
facts  in  favor  of  plaintiff's  intestate  to  have 
the  stock  restored  to  him  upon  compliance 
with  the  terms  of  the  contract.  (Sayward  v. 
Houghton,  119  Cal.  545.) 

2.  Necessity    of     Writing;  Parol    Evidence 

as  to. 

Evidence  to  establish  resulting  trust.  See 
post,  31. 

Parol  evidence  to  establish  resulting  trust. 
See  post,  31. 

Declarations  of  trustee  cannot  add  to  terms 
of  express  trust    See  post,  25. 

8.  A  trust  in  personal  property  need  not 
be  in  writing,  and  no  special  form  of  words 
is  required  to  create  it.  The  trust  in  the  re- 
mainder of  the  bank  deposit  for  the  benefit 
of  the  sisters  of  the  depositor  was  suffi- 
ciently created  as  to  the  trustor  and  benefi- 
ciaries, under  section  2221  of  the  Civil  Code, 
and  was  also  sufficiently  created,  as  to  the 
trustee,  under  section  2222  of  the  same  code. 
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(Booth    v.    Oakland    Bank   of    Savings,  122 
Gal.  19.) 

9.  A  mere  oral  recognition  by  an  involun- 
tary trustee  of  the  rights  of  the  beneficiaries 
cannot  operate  in  law  to  change  his  position 
from  that  of  an  involuntary  to  that  of  an  ex- 
press trustee;  but.  in  order  to  accomplish 
this,  the  trustee  must  have  declared  the  trust 
by  a  signed  instrument  in  writing.  (Nou- 
gues  v.  Newlands,  118  Cal.  102.) 

10.  An  express  trust  in  land  cannot  be  es- 
tablished by  evidence  of  the  oral  declarations 
of  the  alleged  trustor  respecting  his  purpose 
in  executing  the  deed  therefor,  or  of  oral  ad- 
missions of  the  alleged  trustee  relative  to 
the  title  of  the  plaintiff  in  the  land.  (Smith 
v.  Mason,  122  Gal.  426.) 

11.  The  rule  requiring  a  writing  to  estab- 
lish an  express  trust  in  lands  has  no  applica- 
tion after  the  trust  is  executed.  (Polk  v. 
Boggs,  122  Gal.  114.) 

12.  A  subsequent  conveyance  by  a  hus- 
band to  the  children,  in  execution  of  a  trust, 
after  the  wife's  death,  in  pursuance  of  a  pre- 
vious verbal  request  made  by  her,  cannot  be 
Impeached  by  proof  that  the  request  was  ver- 
bal.   (Polk  v.  Boggs,  122.  Gal.  114.) 

3.  Consent  to;  Acceptance  by  Beneficiary. 

13.  The  code  does  not  require  that  the  ben- 
eficiary shall  be  informed  of  the  trust,  or 
shall  express  an  acceptance  of  it.  A  demand 
made  by  the  beneficiaries  upon  the  bank  for 
payment  of  the  deposit,  and  an  action  to  en- 
force the  trust,  is  a  sufficient  acceptance  by 
them.  (Booth  v.  Oakland  Bank  of  Savings, 
122  Gal.  19.) 

14.  The  mutual  consent  of  the  trustor  and 
trustee  creates  a  trust  of  which  the  benefi- 
ciary may  take  advantage,  in  so  far  as  it 
has  not  been  rescinded  or  revoked.  (Booth 
v.  Oakland  Bank  of  Savings,  122  Gal.  19.) 

4.  Execution  of  Trust  by  Married  Woman. 

15.  The  burden  of  proving  want  of  due  ex- 
ecution of  the  trust  deed  which  purported 
to  have  been  executed  and  properly  acknowl- 
edged in  due  form  by  a  married  woman,  is 
upon  her;  and,  in  the  absence  of  proof  that 
the  notary  did  not  ask  her  whether  or  not 
she  wished  to  retract  its  execution,  when  ex- 
amined separately  and  apart  from  her  hus- 
band, it  will  be  presumed  that  he  did  so  ask 
her.  (People  ex  rel.  Ellert  v.  Cogswell,  113 
Gal.  129.) 

III.  Validity  of  Trusts:  for  What  Purposes 

may  be  Created. 

Certainty  in  designation  of  beneficiary. 
See  Charitable  Usee,  2. 

Alienation,  suspension  of.  See  Alienation; 
Perpetuities. 

Effect  of  void  trust  postponing  time  of  en- 
joyment.    See  Wills,  VI,  3. 

Trusts  designed  to  control  price  of  monop- 
olies.   See  Restraint  of  Trade,  6  et  seq. 

Direction  to  lawyers  to  receive  rents  and 
commending  to  them  minor  details  does  not 
suspended  alienation,  when.    See  ante,  2. 


16.  Trusts  in  relation  to  real  property  are 
those  only  which  are  specified  in  the  Civil 
Code  in  the  title  on  "Uses  and  Trusts."  and 
since  the  amendment  of  1874  to  section  857 
of  the  Civil  Code,  an  express  trust  cannot  be 
created  to  sell  real  property  for  the  benefit  of 
legatees.  (Bennalack  v.  Richards,  116  Cal. 
405.) 

17.  A  decree  of  distribution  to  trustees 
named  in  the  will  of  a  deceased  person  in 
pursuance  of  the  provisions  of  the  trust  Is 
conclusive  as  to  the  validity  of  the  trust,  and 
of  all  of  its  provisions.  (Seymour  v.  Mc- 
Avoy,  121  Cal.  438.) 

18.  Where  the  beneficiaries  of  a  trust  cre- 
ated by  will,  giving  discretionary  power  to 
the  trustee  over  the  disposition  of  the  profits 
of  the  trust  estate,  stipulated  for  a  decree 
of  distribution  to  the  trustee  requiring  him 
absolutely,  without  discretion,  to  pay  the 
profits  or  interest  on  the  trust  funds  to  the 
beneficiaries  at  stated  periods,  the  decree, 
showing  upon  its  face  a  valid  trust,  will  not 
be  reversed  upon  appeal  at  the  instance  of 
the  parties  consenting  thereto,  on  the  ground 
that  the  trust  declared  in  the  will  is  invalid; 
nor  can  they  complain  of  error  in  the  decree 
in  departing  from  the  terms  of  the  will 
which  was  Induced  by  themselves.  (Estate 
of  Lorenz,  124  CaJL  495.) 

19.  A  conveyance  of  aU  the  real  and  per- 
sonal property  of  the  grantor  to  a  trustee  in 
trust  for  an  unincorporated  association 
named,  to  have  and  to  hold  to  the  trustee 
named,  "his  successors  and  assigns,  forever," 
without  further  specification  as  to  the  pur- 
pose of  the  trust,  or  as  to  the  duration 
of  the  estate,  or  as  to  the  nature  and 
quantity  of  interest  of  the  beneficiaries, 
or  aa  to  the  manner  in  which  the 
trust  is  to  be  performed,  does  not  create 
a  valid  trust  as  to  the  real  property,  with- 
in any  of  the  provisions  of  section  857 
of  the  Civil  Code,  and  under  section  2221  of 
that  code,  the  whole  trust,  both  as  to  the  real 
and  personal  property,  is  void  for  uncer- 
tainty.   (Wittfleld  v.  Forster,  124  Cal.  41&) 

20.  Where  the  trusts  declared  in  an  instru- 
ment are  illegal,  or  for  any  reason  void, 
either  the  trustee  takes  no  estate,  or  there  is 
a  resulting  trust  to  the  grantor  or  his  heirs; 
and  it  is  immaterial  which,  where  an  action 
is  brought  by  the  executor  and  heirs  of  the 
deceased  grantor  to  quiet  their  title  against 
the  trustee  and  beneficiary  named  in  the  in- 
strument and  to  have  K  adjudged  that  the 
trust  is  void,  and  to  recover  possession  of  the 
real  and  personal  property.  (Wittfleld  v. 
Forster,  124  Cal.  418.) 

21.  A  provision  in  a  codicil  of  a  will  that  a 
previous  unconditional  beque6t  of  five  thou- 
sand dollars  to  the  testator's  niece,  who  was 
living  at  the  time  of  his  death,  "is  to  be  held 
in  trust  by  my  executors  for  her  benefit  and 
the  interest  is  to  be  paid  her  monthly,  at  her 
death  the  same  to  be  continued  to  her 
two  children  ....  until  they  are  each 
twenty-five  years  of  age,  when  the  five 
thousand  dollars  shall  be  paid  to  them 
share  and  share  alike,"  establishes  two 
independent  trusts,  the  first  for  the  ben- 
efit   of  the    niece,   and  the  other   for  the 
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benefit  of  her  children.  The  first  trust, 
being  dependent  upon  a  life  In  beinj?,  is  valid, 
irrespective  of  any  invalidity  in  the  latter, 
and  It  was  error  for  the  court  to  decree  a 
distribution  of  the  fund  absolutely  to  the 
niece.    (Estate  of'Hendy,  118  Gal.  656.) 


IV.  Provisions  against  Assignment  and  Ex- 
empting from  Claims  of  Creditors. 

22.  By  the  great  weight  of  authority  In 
America,  it  is  settled  that  the  author  of  a 
trust  to  pay  or  apply  for  the  benefit  of  an- 
other the  income  of  property  or  a  portion  of 
such  income,  may  lawfully  provide  that  the 
Interest  of  the  beneficiary  shall  not  be  as- 
signable, or  shall  not  be  subject  to  the  claims 
of  creditors.  Such  provision  need  not  be  ex- 
press; but  may  be  implied  from  the  general 
intention  of  the  donor,  to  be  gathered  from 
the  terms  of  the  trust,  in  the  light  of  all  the 
circumstances.  (Seymour  v.  McAvoy,  121 
Cal.  438.) 

23.  Where  by  the  terms  of  a  will  estab- 
lishing trusts  the  only  right  of  the  widow  is 
to  a  support  for  life  out  of  one-half  of  the  in- 
come, and  the  only  right  of  each  of  the 
daughters  of  the  testator  is  to  a  like  support 
out  of  one-fourth  of  the  income  until  her 
marriage,  and  to  a  contingent  interest  in  one- 
fourth  of  the  property,  contingent  upon  her 
marriage,  and  in  another  fourth,  contingent 
upon  surviving  her  mother,  and  where,  until 
those  events  occur,  the  trustees  must  accu- 
mulate the  surplus  income,  and  if  neither  of 
them  occur,  the  property  and  accumulations 
are  to  be  otherwise  disposed  of,  and  no  sums 
out  of  the  income  are  directed  to  be  paid  for 
the  support  of  the  widow  or  daughters,  but 
the  trustee  himself  is  to  expend  the  money, 
a  provision  that  the  interests  of  the  benefici- 
aries shall  not  be  subject  to  the  claims  of 
creditors  is  Implied  from  the  terms  of  the 
will;  and  no  creditor  of  the  widow  or  of 
either  of  the  daughters  can  take  any  part  of 
the  income  for  their  support  without  defeat- 
ing the  trust  for  that  purpose,  nor  can  any 
creditor  of  either  daughter  reach  her  contin- 
gent interests,  which  may  never  exist,  nor 
take  away  any  part  of  the  surplus  of  the  in- 
come, without  defeating  the  trust  for  accu- 
mulation. (Seymour  v.  McAvoy,  121  Oal. 
438.) 


V.  Who  are  Beneficiaries  under  Trust;  Prop- 
erty, when  Vests. 

24.  A  trust  conveyance  which  expressly  de- 
clares only  a  trust  for  the  joint  and  several 
interests  of  the  trustor  and  trustee,  and  does 
not  allude  in  terms  to  any  creditors  of  the 
trustor,  cannot  be  construed  as  a  trust  for 
the  benefit  of  his  creditors  in  such  a  sense  as 
to  make  them  beneficiaries  of  the  trust,  or  to 
confer  upon  them  any  vested  interest,  in  the 
trust  estate,  or  to  charge  it  with  the  payment 
of  their  claim,  either  in  full  or  pro  rata,  al- 
though the  payment  of  the  debts  of  the  trus- 
tor may  be  incidental  to  the  execution  of  the 
trust,  in  order  to  prevent  his  creditors  from 
assailing  it;  and   under   such  a  conveyance 


the  trustee  may  deal  with  any  of  the  credi- 
tors of  the  trustor  at  arm's  length,  and  is  not 
charged  with  any  duty  as  to  them.  (Burling 
v.  Newlands,  112  Cal.  476.) 

25.  The  declarations  of  the  trustee  cannot 
add  to  the  terms  of  an  express  trust  created 
by  an  instrument  in  writing,  or  vest  an  in- 
terest in  the  trust  estate  in  other  benefici- 
aries of  his  own  selection,  who  were  not  se- 
lected by  the  trustor  as  beneficiaries,  nor  can 
the  creditors  of  the  trustor,  for  whom  he  de- 
clared no  trust,  demand  an  accounting  from 
the  trustee  or  his  representatives,  upon  the 
ground  that  the  trustee  declared  himself  to 
be  their  trustee.  (Burling  v.  Newlands,  112 
Cal.  476.) 

26.  The  use  of  money  obtained  by  a  trus- 
tee from  another  person  to  clear  off  liens 
upon  the  trust  estate  cannot  make  such  per- 
son a  beneficiary  of  the  trust,  nor  create  a 
lien  in  favor  of  such  third  person  upon  the 
trust  estate,  in  the  absence  of  any  agreement 
that  it  should  constitute  a  lien  thereupon, 
nor  can  such  money  be  collected  from  the 
trust  estate  where  it  is  not  earmarked  or  fol- 
lowed Into  any.  property  in  his  hands,  or  in 
the  hands  of  his  successors  in  interest  in  the 
trust  estate;  but  the  claim  for  such  money 
is  a  mere  personal  demand  against  the  trus- 
tee, to  be  enforced  against  him  or  his  per- 
sonal representatives.  (Burling  v.  New- 
lands.  112  Cal.  476.) 

27.  The  trust  property  does  not  vest  in 
the  beneficiaries  until  distribution,  and  upon 
the  death  of  one  or  more  of  the  children  be- 
fore distribution,  the  share  of  any  deceased 
child  does  not  vest  in  the  cobeneficiaries,  but 
the  title  thereto  remains  in  the  trustee  as  a 
resulting  trust  for  the  benefit  of  the  heirs  at 
law  of  the  testator.  (Estate  of  Steele,  124 
Cal.  533.) 

VI.  Resulting  Trusts. 

28.  Resulting  trusts  are  fully  recognized 
by  the  law;  and  everyone  Is  presumed  to 
know  the  law.  (Murphy  v.  Clayton,  113  Cal. 
153.) 

29.  A  contract  for  a  conveyance  which  has 
been  fully  performed  by  the  purchaser  in 
possession  constitutes  a>  resulting  trust,  and 
differs  from  a  constructive  trust,  which  is 
forced  upon  the  conscience  of  the  trustee 
against  his  will,  and  generally  to  prevent  the 
consummation  of  a  fraud;  while  an  express 
trust  differs  from  a  resulting  trust  only  In 
the  manner  in  which  it  is  proven;  but,  when 
proven,  a  resulting  trust  is  enforced  in  the 
sa me  manner  as  an  express  trust,  and  the 
beneficiary  cannot  be  barred  of  his  right 
while  he  is  in  possession,  according  to  his 
equitable  right.  (Scadden  Flat  G.  M.  Co.  v. 
Scadden,  121  Cal.  33.) 

30.  There  is  nothing  illegal  or  against  pub- 
lic policy  in  the  mere  fact  that  a  person 
equitably  entitled  to  real  property  permits 
the  legal  title  to  remain  in  another,  nor  is 
such  person  estopped  from  asserting  his 
equity,  and  enforcing  the  trust  as  against  the 
administrator  and  creditor  of  the  deceased 
tiustee,  where  no  act  of  such  person  induced 
the  creditor  to  give  credit  to  the  decedent; 
and  as  equity  does  not  favor  estoppels,  it 
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will  act  In  the  enforcement  of  the  trust  ac- 
cording to  the  verity  of  the  fact.  (Murphy  v. 
Clayton,  113  Cal.  153.) 

31.  A  resulting  trust  may  be  proved  by  pa- 
rol evidence;  and  the  testimony  of  a  hus- 
band, showing  that  one-half  of  the  consider- 
ation of  a  conveyance  of  land  to  him  was 
paid  by  his  wife  out  of  her  separate  estate 
establishes  a  resulting  trust  in  her  favor,  as 
to  one-half  of  the  land.  (Polk  v.  Boggs,  122 
Cal.  114.) 

32.  Where  land,  the  title  to  which  was  In 
a  deceased  person,  was  paid  for  one-half  by 
the  decedent,  and  one-half  by  another  per- 
son, such  other  person  may  enforce  a  result- 
ing trust  in  one-half  of  the  property,  as 
against  the  administrator  and  general  credi- 
tors of  the  decedent.  (Murphy  v.  Clayton, 
113  Cal.  153.) 

33.  In  an  action  to  enforce  a  resulting 
trust  In  an  undivided  one-third  of  a  ranch,  a 
finding  that  the  consideration  paid  therefor 
was  six  thousand  dollars,  of  which  sum  the 
plaintiff  paid  one-third,  is  sustained  by  evi- 
dence for  the  plaintiff  to  that  effect,  though 
contradicted  by  the  deed  to  defendant's  tes- 
tator, and  by  a  contemporaneous  receipt 
showing  that  the  money  paid  was  four  thou- 
sand dollars.    (Plass  v.  Plass,  122  Cal.  3.) 

34.  The  finding  that  the  consideration  paid 
was  six  thousand  dollars  is  harmless,  even  if 
unsupported  by  the  evidence,  where  the  evi- 
dence tended  to  show  that  plaintiff  paid  two 
thousand  dollars  toward  the  purchase.  That 
evidence  supports  the  plaintiffs  claim  to  at 
least  one-third  of  the  property,  If  the  consid- 
eration paid  was  only  four  thousand  dollars. 
(Plass  v.  Plass,  122  Cal.  3.) 

35.  If  the  one  who  took  the  legal  title  in 
fact  made  the  purchase  for  four  thousand 
dollars,  after  having  represented  to  the  plain- 
tiff that  the  price  to  be  paid  was  six  thou- 
sand dollars,  and  taking  one-third  of  that 
amount  from  plaintiff  for  the  avowed  pur- 
pose of  making  the  purchase  on  that  basis, 
he  and  his  personal  representatives  are  es- 
topped from  claiming  that  the  money  re- 
ceived from  the  plaintiff  was  not  used  in  the 
purchase,  but  was  treated  as  a  loan.  (Plass 
v.  Plass,  122  Cal.  3.) 

36.  A  second  resulting  trust  in  another 
ranch  purchased  by  the  trustee  from  the  in- 
come of  the  first  ranch,  in  which  plaintiff 
was  the  benflclary  of  a  resulting  trust  as  to 
an  undivided  third,  is  not  sufficiently  estab- 
lished by  mere  proof  of  such  beneficial  own- 
ership and  of  plaintiff's  possession  In  com- 
mon  with  the  trustee,  who  was  the  manag- 
ing owner  of  the  first  ranch.  (Plass  v.  Plass, 
122  Cal.  3.)' 

37.  A  deed  of  other  lots  to  the  trustee 
made  after  the  purchase  by  him  of  the  sec- 
ond ranch,  without  knowledge  of  the  plain- 
tiff, and  in  which  the  latter  claimed  no  inter- 
est, is  admissible  as  tending  to  show  the  use 
of  the  incomes  by  the  trustee,  and  to  rebut 
the  claim  that  he  always  consulted  the  plain- 
tiff about  business  affairs;  but  such  evidence 
is  so  slight  and  inconsequential  that  Its  re- 
jection does  not  require  a  reversal.  (Plass  v. 
Plass,  122  Cal.  3.) 

38.  In  the  absence  of  proof  of  their  agree- 


ment, or  as  to  what  were  in  fact  their  re- 
spective shares  of  the  income  of  the  trust 
property,  it  cannot  be  presumed  that  the  ben- 
eficial owner  of  the  undivided  third  thereof 
owned  one-third  or  any  other  fixed  propor- 
tion of  the  "income."  (Plass  v.  Plass.  122 
Cal.  3.) 

39.  The  burden  of  proof  rests  on  the  one 
who  seeks  to  establish  a  resulting  trust,  to 
show  by  clear  proof  that  a  definite  amount  of 
money  belonging  to  him  was  furnished  by 
him,  and  was  used  in  making  the  purchase. 
The  prevailing  effect  of  the  legal  title  cannot 
be  overcome  by  surmise  or  conjecture,  or 
otherwise  than  by  satisfactory  proof,  show- 
ing with  certainty  the  precise  amount  of 
money  paid  by  the  beneficiary.  (Plass  v. 
Plass,  122  Cal.  3.) 

40.  Laches  of  the  plaintiff,  though  falling 
short  of  barring  his  claim,  should  make  the 
court  more  cautious  in  scrutinizing  the  evi- 
dence, and  gives  a  strong  ground  to  apply 
the  rule  that  all  the  elements  of  a  resulting 
trust  should  be  clearly  proved.  (Plass  v. 
Plass,  122  Cal.  3.) 

41.  Laches  cannot  be  Invoked  to  bar  or  de- 
feat a  resulting  trust  in  fa.vor  of  one  who  has 
been  in  continuous  and  undisputed  posses- 
sion of  the  property,  or  who  is  In  joint  pos- 
session with  the  trustee,  who  admits  the 
rights  of  the  beneficiary.  (Plass  v.  Plass, 
122  Cal.  3.) 

42.  Neglect  of  the  claimant  to  assert  his 
rights  as  beneficiary  for  a  long  period  of 
time  while  in  joint  possession  with  the  trus- 
tee may  be  evidence  tending  to  show  that  he 
has  no  rights  as  beneficiary,  but  cannot  of  it- 
self constitute  a  bar;  and  laches  cannot  be 
set  up,  so  long  as  the  rights  of  the  benefici- 
ary are  admitted  by  the  trustee.  (Plass  v. 
Plass,  122  Cal.  3.) 

43.  Although  a  creditor  who  purchases 
land  held  In  trust  under  an  execution  sale, 
without  notice  of  the  equity,  will  be  protect- 
ed as  a  bona  fide  purchaser,  yet  the  general 
creditors  of  a  deceased  trustee  who  are  nei- 
ther purchasers  nor  lienholders  upon  the 
trust  property,  are  not  protected  against  the 
equity  of  the  beneficiary  of  the  resulting 
trust,  merely  because  they  may  have  ad- 
vanced the  money  In  part  on  his  credit  as  a 
holder  of  the  property  which  stood  in  his 
name.    (Murphy  v.  Clayton,  113  Cal.  153.) 

VII.  Constructive  Trusts. 

Distinction  between  constructive  and  re- 
sulting trusts.    See  ante,  29. 

Constructive  trust,  action  to  enforce,  when 
barred.    See  Statute  of  Limitations,  2G. 

Attorney  for  assignee,  purchasing  for  as- 
signee, constructive  trust  arises.  See  Bank- 
ruptcy and  Insolvency,  56. 

44.  The  mere  fact  that  a  deed  was  made 
from  a  father  to  his  daughter,  without  con- 
sideration, is  not  Sufficient  to  raise  a  pre- 
sumption of  fraud  nor  to  raise  a  resulting 
trust  in  favor  of  other  children  of  the  gran- 
tor.   (Smith  v.  Mason,  122  Cal.  426.) 

45.  In  an  action  to  enforce  a  constructive 
trust  and  to  compel  a  reconveyance  of  lands, 
it  is  not  error  for  the  court  to  fall  to  allow 
interest  subsequent  to  the  judgment  upon 
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the  amount  which  the  defendants  were 
found  entitled  to  receive  upon  a  conveyance 
of  the  land,  where  it  appears  that  a  liberal 
allowance  was  made  by  the  decree,  and  they 
had  only  to  comply  with  it  to  obtain  their 
money.    (Kofoed  v.  Gordon,  122  Cal.  314.) 

40.  The  findings  in  an  action  by  a  husband 
and  wife  to  enforce  a  constructive  trust  in 
real  property  reviewed,  and  held  sufficient  to 
establish  a  constructive  trust  in  favor  of 
the  husband,  plaintiff  as  to  property  pur- 
chased under  execution  against  him,  for  the 
benefit  of  one  who  had  acted  as  his  attorney; 
and  aJso  to  establish  a  constructive  trust  in 
favor  of  his  wife  as  to  property  assigned  to 
her  by  the  husband,  subject  to  a  decree  en- 
forcing a  contract  of  sale,  in  reference  to 
which  the  name  of  another  person  advancing 
money  to  obtain  title  under  the  decree  was 
used  as  a  mere  cover  to  conceal  a  purchase 
thereof  made  for  the  benefit  of  such  attor- 
ney.    (Kofoed  v.  Gordon,  122  Cal.  314.) 

47.  It  is  proper  in  such  action  to  enter  a 
decree  quieting  title  in  favor  of  an  interven- 
er In  respect  to  a  lot  in  controversy  which 
had  been  conveyed  to  such  intervenor  by  the 
plaintiff  and  others  prior  to  any  purchase 
thereof  under  execution,  by  an  unrecorded 
deed,  of  the  existence  of  which  the  defend- 
ants had  actual  notice  prior  to  the  execu- 
tion sale.    (Kofoed  v.  Gordon,  122  Cal.  314.) 

VIII.  Implied  Powers  of  Trustees;  Power  to 
Sell  or  to  Mortgage. 

Action  by  trustee,  beneficiary  need  not  be 
joined.    See  Subscription  5. 

Complaint  by  trustee,  defect  in  title  in  not 
showing  trust  relation  can  only  be  reached 
by  special  demurrer.    See  Subscription  5. 

Hunting  preserve,  trustee  of  may  enjoin 
trespass.    See  Injunctions,  23,  24. 

Trustee  may  sue  in  his  own  name  to  en- 
join trespass.    See  Injunctions,  24. 

Suit  in  equity  for  division  of  trust  funds, 
lies  when.    See  Religious  Societies,  2. 

Trustees  claiming  adversely  to  estate  can- 
not appeal  from  decree  of  distribution.  See 
Appeals,  60. 

48.  Though  every  act  of  the  trustee  which 
is  in  contravention  of  the  trust  is  void,  yet 
the  trustee  has  authority  to  adopt  measures 
and  to  do  acts  which,  though  not  specified  in 
the  instrument,  are  implied  in  its  general 
directions,  and  are  reasonable  and  proper 
means  for  making  it  effectual.  (Gilbert  v. 
Penfield,  124  Cal.  234.) 

49.  A  trust  to  manage  property  and  deliver 
the  same  to  beneficiaries  named  at  their  ma- 
jority, in1  the  absence  of  any  other  authority 
given  expressly  or  by  implication  in  the  in- 
strument creating  the  trust,  requires  that  the 
property  be  kept  and  delivered  in  kind  to 
the  beneficiaries  at  the  termination  of  the 
trust;  and  though  a  right  to  receive  payment 
of  bonds  and  mortgages,  and  to  Invest  the 
sums  so  received  in  other  securities,  is  con- 
sistent /with  the  duty  of  the  trustees  to  pay 
over  and  deliver  the  property  held  upon 
trust,  their  authority  cannot  be  extended  to 
include  a  right  to  sell  or  dispose  of  real  es- 
tate so  held  by  them  upon  trust,  without  a 


previous  order  or  direction  from  the  court. 
(Goad  v.  Montgomery,  119  Cal.  562.) 

50.  The  rights  and  duties  of  executors  are 
distinct  from  their  rights  and  duties  as  trus- 
tees under  the  will,  and  a  power  of  sale 
given  to  the  executors  as  such  is  not  appli- 
cable to  trust  property  distributed  to  them 
as  trustees  under  the  will,  and  where  no  such 
power  is  conferred  upon  the  trustees  by  the 
decree  of  distribution,  it  must  be  deemed  not 
to  exist  in  them  as  trustees  under  the  will. 
(Goad  v.  Montgomery,  119  Cal.  552.) 

51.  A  power  given  by  the  terms  of  the 
trust  "to  provide  for  taking  up"  of  certain 
mortgages  specified,  and  'to  hold  the  prop- 
erty until  a  favorable  time  for  the  sale  of  the 
same  should  come,"  is  inclusive  of  the  power 
to  remortgage  the  property  for  the  purpose 
of  taking  up  the  mortgages  specified.  (Gil- 
bert v.  Penfield,  124  Cal.  234.) 

Sale  under  deed  of  trust  in  violation  of  in- 
junction, effect  of.    See  Injunctions,  VII. 

Sale  of  land  by  substituted  trustee.  See 
Corporations,  109. 

IX.  Investments    by    Trustees;    Accumula- 
tions. 

Investment  in  note  and  mortgage.  See 
post,  57. 

Investment  of  funds  in  drug  business,  in- 
sufficient identification  of  property.  See 
post,  60. 

Second  resulting  trust  in  another  ranch 
purchased  by  trustee  from  income  of  first 
ranch.    See  ante,  30  et  seq. 

Liability  for  investments  by  a  cotrustee. 
See  post,  XII. 

Failure  to  invest,  liability  for  Interest. 
See  post,  56. 

52.  An  investment  of  trust  funds  in  the 
bonds  of  a  corporation  whose  property  was 
encumbered  and  of  little  value,  and  in  which 
the  trustee  was  a  stockholder  and  director, 
was  in  effect  a  dealing  by  such  trustee  with 
the  funds  of  his  beneficiary  for  his  own  ad- 
vantage, within  the  prohibition  of  section 
2229  of  the  Civil  Code,  and  for  which  he 
must  account  to  the  beneficiary,  at  the  option 
of  the  latter,  irrespective  of  the  character  of 
the  bonds.  (Bermingham  v.  Wilcox,  120  Cal. 
467.) 

53.  An  executor  who  is  made  by  the  will  a 
continuing  trustee  of  the  estate,  and  who  has 
in  his  hands  a  large  sum  of  money  belonging 
to  the  estate,  is  in  duty  bound  to  keep  the 
money  Invested  for  the  benefit  of  the  bene- 
ficiaries; and  to  show  an  honest  execution  of 
the  trust  it  is  incumbent  on  him  to  show 
what  he  did  with  the  money.  In  the  absence 
of  such  showing,  it  must  be  presumed  that 
he  did  not  use  them  for  the  advantage  of  the 
trust  estate.  (Bemmerly  v. 'Woodward,  124 
Cal.  568.) 

54.  After  the  death  of  the  trustee,  where 
the  trust  funds  were  not  earmarked  in  the 
hands  of  his  executrix,  the  executrix  owed 
no  duty  to  keep  the  funds  invested,  and 
could  not  pay  the  demand  therefor  until  pre- 
sented as  a  claim  and  allowed  and  payment 
authorized    by    the    court;  and  no  interest 


698 


TRUSTS  AND  TRUSTEES,  X,  XL 


thereupon  is  chargeable  against  the  estate. 
(Bemmerly  v.  Woodward,  124  Cal.  568.) 

55.  "  Accumulations "  take  place  only 
where  the  rents,  dividends,  or  other  income 
is  treated  by  the  trustee  as  capital  and  in- 
vested as  such,  and  cannot  exist  where  the 
entire  net  income  is  distributed  annually. 
(Estate  of  Steele,  124  Gal.  533.) 

Accumulations  by  trustee  and  disposition 
of.    See  ante,  23. 

X.  Commingling    Trust    Funds;    Following 

Trust  Funds. 

Reduction  of  commissions  and  expenses, 
where  funds  improperly  commingled.  See 
post,  67. 

56.  Where  it  appears,  that  the  executor,  as 
trustee,  commingled  the  trust  funds  with  his 
own  in  his  private  bank  account,  and  used 
them  for  his  own  private  purposes,  whether 
to  his  personal  advantage  or  not,  and  did  not 
invest  them  for  the  benefit  of  the  estate,  he 
is  properly  chargeable  with  compound  inter- 
est thereon.  (Bemmerly  v.  Woodward,  124 
Cal.  568.) 

57.  The  provision  of  section  2236  of  the 
Civil  Code,  that  "a  trustee  who  willfully  and 
unnecessarily  mingles  the  trust  property 
with  his  own,  so' as  to  constitute  himself  in 
appearance  its  absolute  owner,  is  liable  for 
its  safety  at  all  events,"  is  broad  enough  to 
include  land  as  well  as  moneys  which  are 
the  property  of  the  trust,  and  applies  to  a 
case  where  the  trustee  takes  the  title  to 
trust  land  in '  his  own  name,  or  invests  trust 
moneys  in  a  note  and  mortgage  thus  taken, 
so  as  to  constitute  himself  in  appearance  its 
absolute  owner.  (Guardianship  of  Bane,  120 
Cal.  533.) 

58.  Where  trust  moneys  held  and  used  by 
a  deceased  person  were  so  commingled  that 
they  are  incapable  of  identification  as  a  dis- 
tinct fund,  and  no  fruit  or  product  thereof 
is  susceptible  of  Identification,  the  only  rem- 
edy of  the  beneficiary  is  to  present  a  claim 
for  the  money  so  held  and  used  against  the 
estate  of  the  decedent,  and  to  sue  thereon  if 
rejected;  and  no  action  can  be  maintained 
against  the  executor  to  enforce  the  trust 
without  such  presentation.  (Orcutt  v. 
Gould,  117  Cal.  315.) 

59.  Upon  the  death  of  the  trustee,  the 
beneficiary,  who  is  unable  to  follow  the  trust 
fund  through  its  mutations,  is  placed  in  the 
position  of  a  general  creditor  of  the  estate. 
(Byrne  v.  Byrne,  113  Cal.  294.) 

60.  A  trustee  Invested  the  trust  funds  in  a 
drug  business,  which  he  conducted  until  his 
death,  for  a  period  of  four  years.  After  his 
death  the  business  was  carried  on  by  his  ad- 
ministratrix for  over  two  years.  During 
such  two  years  there  had  been  purchased 
goods  % equaling  in  value  the  total  amount 
paid  for  the  business.  At  the  time  of  the 
commencement  of  this  action  by  the  benefici- 
aries of  the  trust,  to  charge  the  property, 
there  were  'general  creditors  of  the  business 
in  a  large  amount,  and  the  assets  of  the 
business  had  greatly  decreased.  Held,  that 
the  beneficiaries  had  not  traced  the  trust  es- 
tate sufficiently  for  its  Identification.  (Byrne 
v.  Byrne,  113  Cal.  294.) 


XI.  Accounting;     Allowance    to     Trustees: 

Compensation  of. 

Accounting  by  trustee  where  property  held 
in  trust  is  partitioned.    See  Partition,  6. 

Creditor  cannot  compel  trustee  to  account. 
See  ante,  25. 

Executor  of  trustee  is  not  chargeable  with 
Interest  when.    See  ante,  54. 

Trustee  commingling  funds  is  liable  for 
compound  interest.    See  ante,  56. 

61.  The  general  rule  that  in  an  action  in 
equity  against  a  trustee  for  an  accounting  of 
the  trust,  the  beneficiaries  of  the  trust  are 
necessary  parties,  Is  a  rule  of  convenience  for 
the  protection  of  the  trustee  against  further 
litigation  at  the  instance  of  omitted  benefici- 
aries, and  the  objection  to  the  absence  of  cer- 
tain beneficiaries  as  parties  to  such  action 
does  not  go  to  the  jurisdiction  of  the  court 
over  the  subject  matter  of  the  action,  and  is 
waived  by  the  trustee  when  not  urged  in  the 
trial  court;  and  a  judgment  in  such  action 
determining  that  a  certain  sum  was  then 
due  to  the  trust  for  the  trustee,  without  any 
apportionment  of  funds  among  the  benefici- 
aries, and  which  does  not  disclose  on  its  face 
that  the  omitted  beneficiaries  were  'within 
the  jurisdiction,  is  conclusive  upon  the  trus- 
tee in  a  second  action  for  an  accounting  in 
which  all  the  beneficiaries  are  parties,  and  in 
which  the  omitted  parties  in  the  former  ac- 
tion have  adopted  and  consented  to  the  judg- 
ment as  fixing  the  amount  due  from  the 
trustee  at  its  date;  and  the  trustee  cannot  in 
such  second  action  demand  an  accounting  of 
the  whole  trust  de  novo,  but  only  from  the 
date  of  the  former  judgment  (Alison  v. 
Goldtree,  117  Cal.  545.) 

62.  Where  an  order  settling  an  annual  ac- 
count of  trustees  under  the  will  of  a  de- 
ceased person  erroneously  purported  to  fix 
the  date  of  the  commencement  of  an  annuity 
upon  which  payments  were  made  by  the 
trustees  at  a  time  subsequent  to  the  death  of 
the  testator,  and  contrary  to  the  previous  ex- 
press decision  of  the  court  that  the  annuity 
was  to  date  from,  the  testator's  decease 
made  in  an  action  brought  by  the  trustees 
to  determine  the  date  from  which  the  an- 
nuity began  to  run,  it  is  proper  for  the  court 
to  grant  a  motion,  based  upon  all  the  papers 
and  proceedings  In  both  causes,  for  an 
amendatory  order,  such  that  the  sums  paid 
by  the  trustees  should  be  merely  "allowed 
on  account  of  said1  annuity."  (Estate  of 
Pratt  119  Cal.  153.) 

63.  When  the  annual  accounts  of  trustees 
acting  under  the  will  of  a  deceased  •  person 
have  been  settled  and  approved,  they  are 
only  subject  to  direct  attack  by  motion  to 
open  the  settlement,  or  other  like  remedy  in 
the  superior  court,  or  on  appeal,  and  Items 
allowed  in  a  previous  annual  account  cannot 
be  examined  into  upon  the  settlement  of  a 
succeeding  annual  account.  (Estate  of 
Pratt,  119  Cal.  156.) 

64.  The  allowance  of  an  item  for  the  ser- 
vices of  a  bookkeeper  for  the  trustees  will 
not  be  deemed  an  abuse  of  discretion,  merely 
upon  a  showing  that  the  bookkeeper  was  a 
relative  and  employee  of  one  of  the  trustees, 
where  it  does  not  appear  that  such  trustee 
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bad  any  interest  in  his  earnings,  and  there 
is  no  other  or  fuller  showing  against  the 
Item.    (Estate  of  Pratt,  119  Gal.  156.) 

65.  In  an  action  by  the  assignee  in  insolv- 
ency of  a  partnership  to  recover  shares  of 
stock  transferred  to  a  trustee  for  the  part- 
ners, within  thirty  days  prior  to  the  Insolv- 
ency proceedings,  the  trustee  is  not  entitled 
to  recover  counsel  fees  for  defending  the 
action  unsuccessfully,  merely  because  he  ac- 
cepted the1  trust  in  good  faith,  in  ignorance 
of  the  Insolvency,  and  of  any  intention  to 
defraud  the  creditors  of  the  partnership,  and 
because  he  doubted  whether  the  stock  was 
firm  property,  'or  was  the  individual  property 
of  the  partners,  and  defended  the  action  in 
good  faith,  for  the  purpose  of  having  the 
ownership  of  the  stock  judicially  determined. 
'Sanger  v.  Ryan,  122  Oal.  52.) 

66.  The  trustee  might  properly  protect 
himself,  without  breach  of  trust,  by  deposit- 
ing the  shares  of  stock  in  court,  where  the 
Individual  partners  could  claim  them  if 
shown  to  be  their  individual  property.  (San- 
ger v.  Ryan,  122  Cal.  52.) 

67.  Where  it  appears  that  the  trustee  has 
mismanaged  the  trust  funds,  and  commin- 
gled them  with  partnership  funds,  a  reduc- 
tion of  his  commissions  and  expenses  as 
trustee  will  not  be  held  unreasonable.  (Ali- 
son v.  Goldtree,  117  Cal.  545.) 

XII.  Joint  Trustees,  Questions  Relating  to. 

68.  Where  a  cotrustee  by  his  negligence  en- 
abled the  other  trustee  to  use  the  moneys  of 
the  trust  in  the  purchase  of  bonds  in  which 
the  trustee  was  a  stockholder  and  director, 
and,  on  the  death  of  the  other  trustee, 
adopted  and  approved  the  purchase,  and  ac- 
cepted the  bonds  as  an  investment  for  the 
beneficiary,  such  cotrustee,  as  well  as  the 
estate  of  the  deceased  trustee,  is  liable  to  the 
beneficiary  for  the  amount  of  the  invest- 
ment, with  the  interest  thereon.  (Berming- 
ham  v.  Wilcox,  120  Cal.  467.) 

69.  The  fact  that  the  author  of  the  trust  in 
his  lifetime  had  intrusted  each  of  the  per- 
sons who  afterward  became  his  trustees 
with  the  management  of  different  portions  of 
his  property,  did  not  authorize  the  trustees 
to  divide  the  management  of  the  trust  be- 
tween themselves  after  they  had  entered 
upon  the  duties  of  the  trust,  so  as  to  escape 
the  liability  of  one  for  negligence  in  per- 
mitting the  other  to  waste  the  trust  estate, 
or  in  falling  in  his  duty  to  make  an  investi- 
gation into  the  condition  and  investment  of 
the  trust  fund  by  the  other,  and  in  allowing 
such  fund  to  remain  under  the  exclusive  con- 
trol of  the  other  trustee  for  a  longer  period 
than  the  circumstances  of  the  case  reasona- 
bly required.  (Berm Ingham  v.  Wilcox,  120 
Oal.  467.) 

70.  The  beneficiary  is  entitled  to  a  joint 
judgment  against  the  negligent  cotrustee, 
and  the  trustee  who  made  the  prohibited  in- 
vestment, or  against  the  estate  of  the  latter 
after  his  decease;  and  he  is  not  required  to 
exhaust  his  claim  against  such  estate  before 
seeking  to  enforce  it  against  the  negligent 


cotrustee.  The  cotrustee  cannot  allege  his 
negligence  in  permitting  the  investment  by 
the  deceased  trustee  as  a  reason  why  he 
should  not  be  liable  to  the  beneficiary  until 
the  estate  of  the  deceased  trustee  has  been 
exhausted;  and  he  must  bear  the  loss  or  in- 
convenience of  any  delay,  rather  than  the 
beneficiary.  (Bermingham  v.  Wilcox,  120 
Cal.  467.) 

71.  In  an  action  by  a  surviving  trustee  for 
an  accounting  and  settlement  of  the  trust, 
contribution  against  the  estate  of  a  deceased 
trustee  cannot  be  enforced,  and  the  rights 
of  the  beneficiaries  to  an  immediate  settle- 
ment of  the  trust  cannot  be  postponed  for 
the  purpose  of  determining  the  rights  of  the 
trustees  as  between  themselves;  and  where 
no  Issue  was  presented  by  the  complaint  as 
against  the  estate  of  the  deceased  trustee  as 
to  the  propriety  of  the  investment  made  by 
the  deceased  trustee  in  bonds  of  a  corpora- 
tion in  which  he  was  a  stockholder,  and  it 
appears  that  the  surviving  trustee  had  re- 
ceived the  bonds  in  question  from  the  repre- 
sentative of  the  deceased  trustee  without 
objection  to  the  investment,  and  in  his  com- 
plaint averred  that  they  were  part  of  the 
property  held  by  him,  and  In  his  answer  to 
the  cross-complaint  of  the  beneficiary  al- 
leged that  the  investment  was  a  careful  and 
prudent  one,  authorized  by  law,  the  plain  tin* 
is  not  entitled  to  have  any  adjudication  of 
the  rights  between  himself  and  the  estate  of 
the  deceased  trustee  determined  under  the 
pleadings;  and  the  beneficiary  is  entitled  to 
have  judgment  against  the  plaintiff  without 
waiting  for  the  court  to  ascertain  whether 
the  estate  of  the  deceased  trustee  is  liable  to 
the  plaintiff.  (Bermingham  v.  Wilcox,  120 
Cal.  467.) 

XIII.  Who  Chargeable  with  Trust;  Action  to 
Declare  and  Enforce;  Repudiation 
of  Trust. 

Who  may  enforce  trust.  See  Public 
Lands,  31,  32. 

Enforcement  of  constructive  trust  See 
ante,  VII. 

Action  to  enforce  resulting  trust.  See 
ante,  VI. 

Enforcement  of  resulting  trust  against 
creditors.    See  ante,  43. 

Creditor  purchasing  land  held  in  trust 
under  execution  sale,  protection  of.  See 
ante,  43. 

No  action  lies  against  estate  to  enforce 
trust  without  presentation.    See  ante,  58. 

Action  to  quiet  title  and  have  trust  ad- 
judged void.    See  ante,  20. 

Decree  of  distribution  establishing  validity 
of  trust,  effect  of.    See  ante,  17  et  seq. 

Trust  in  savings  bank  deposit  is  created 
by  what  evidence.    See  ante,  3. 

Patentee  as  trustee.  See  Public  Lands, 
VII. 

Pleading  sufficiently  shows  patentee  to  be 
a  trustee,  when.    See  Public  Lands,  18. 

Mining  locators  may  enforce  trust  against 
holder  of  patent.    See  Public  Lands,  33,  34. 

Notice  of  trust,  what  is  not  See  Public 
Lands,  29  et  seq. 


TOO 
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Action  by  husband  and  son  to  enforce 
trust  against  wife  and  her  grantees.  See 
Husband  and  Wife,  54  et  seq. 

Action  by  infant  to  enforce  is  not  barred 
when.    See  Estates  of  Deceased  Persons,  94. 

Express  trust,  action  to  enforce,  when 
barred.    See  Statute  of  Limitations,  26. 

One  enforcing  trust  not  required  to  make 
payment,  when.    See  Public  Lands,  30. 

Church  property,  trust  in  and  enforcement 
of.     See  Religious  Societies,  4. 

Personal  judgment  for  money  in  action  to 
enforce  a  trust.    See  Judgments,  56. 

Decree  enforcing  trust  requiring  payment, 
improper  tender  and  waiver  of.  See  Ten- 
der, 13. 

Finding  that  one  takes  with  notice  of  trust, 
when  not  disturbed.    See  Notice,  6. 

Adjudication  of  validity  of  trust  in  decree, 
effect  of.  See  Estates  of  Deceased  Persons, 
VIII,  5. 

72.  In  an  action  to  enforce  the  trust 
-created  in  favor  of  the  plaintiff  in  a  deposit 
in  a  bank,  it  is  sufficient  to  allege  the  present 
•ownership  of  the  deposit  by  the  plaintiffs 
without  alleging  its  original  ownership  by 
the  depositor.  The  former  ownership  is 
matter  of  evidence,  which  need  not  be  di- 
rectly alleged.  (Booth  v.  Oakland  Bank  of 
Savings.  122  Cal.  19.) 

73.  Where  the  entire  property  was  dis- 
tributed to  one  heir  through  mistake  of  fact 
In  ignorance  of  the  existence  of  other  heirs 
and  a  trust  was  declared  in  favor  of  the  chil- 
dren of  one  deceased  sister,  the  children  of 
another  deceased  sister  of  the  decedent,  In 
whose  favor  no  express  trust  was  declared 
by  the  distributee  of  the  estate,  cannot  en- 
force an  involuntary  trust  against  the  dis- 
tributee, the  decree  of  distribution  being 
conclusive  as  to  the  heirship  of  the  estate  as 
against  any  collateral  attack.  (Lynch  v. 
Rooney,  112  Cal.  279.) 

74.  Where  shares  of  the  stock  of  a  corpora- 
tion had  been  pledged  by  the  original  owner 
as  security  for  payment  of  his  note,  and  had 
been  sold  to  satisfy  the  note,  and  the  pur- 
chaser was  willing  and  desirous  to  allow  the 
original  owner  the  benefit  of  a  great  rise  in 
the  value  of  the  stock,  upon  payment  of  a 
specified  sum  therefor,  and  such  sum  was 
advanced  by  the  defendant  under  an  agree- 
ment that  the  original  owner  of  the  stock 
should  procure  it  to  be  transferred  to  the  de- 
fendant, to  be  held  by  him  for  the  benefit  of 
the  original  owner,  upon  the  trust  and  condi- 
tion that  such  original  owner,  upon  the  ten- 
der by  him  to  the  defendant  within  six 
months  of  the  sum  so  advanced  with  interest 
from  the  date  of  advance,  and  a  specified 
bonus,  should  receive  from  the  defendant  a 
transfer  of  all  of  said  stock,  and  such  origi- 
nal owner  died  before  the  expiration  of  the 
time  limited,  an  action  will  lie  in  favor  of  his 
administrator,  after  tender  to  the  defendant 
of  the  amount  so  agreed  upon,  to  enforce  the 
trust,  and  to  compel  a  retransf  er  of  the  stock 
by  the  defendant  pursuant  to  the  agreement. 
<Sayward  v.  Houghton,  119  Cal.  545.) 

75.  The  administrator  of  the  deceased  ben- 
eficiary of  the  trust  may  maintain  an  action 
to  enforce  the  trust,  upon  compliance  with 


the  contract  creating  it  on  his  part,  and  an 
offer  or  tender  of  payment  by  such  adminis- 
trator to  the  defendant  of  the  sum  agreed 
upon,  within  the  time  limited  by  the  con- 
tract, is  sufficient  to  authorize  the  main- 
tenance of  such  action.  (Sayward  v.  Hough- 
ton, 119  Gal.  545.) 

76.  A  complaint  in  an  action  to  enforce  a 
trust  in  real  and  personal  property  is  not  de- 
murrable on  the  ground  that  the  facts  con- 
cerning the  trust  as  to  the  real  estate,  and  as 
to  the  personal  property,  are  separately  set 
forth  in  two  counts  for  one  cause  of  action. 
No  such  ground  of  demurrer  Is  specified  In 
section  430  of  the  Code  of  Civil  Procedure; 
and  no  ground  of  demurrer  not  specified  in 
that  section  can  be  considered.  (Kyle  v. 
Craig,  125  Cal.  107.) 

77.  The  defendant  is  not  prejudiced  by  the 
arrangement  of  such  complaint  in  two 
counts,  where  the  facts  as  to  the  trust  are 
fully  set  out;  and  the  defendant  cannot,  by 
motion,  compel  the  plaintiff  to  elect  to  pro- 
ceed either  upon  the  trust  as  to  the  real  es- 
tate or  upon  that  as  to  the  personal  property. 
(Kyle  v.  Craig,  125  Cal.  107.) 

78.  In  an  action  to  have  a  trust  declared, 
and  to  compel  a  conveyance  of  lands,  where 
there  Is  a  controversy  as  to  the  terms  of  the 
trust  sought  to  be  enforced,  and  there  Is  con- 
flicting evidence  thereupon,  and  evidence 
tending  to  show  that  the  trust  as  found  by 
the  court  correctly  states  the  understanding 
of  the  parties,  the  finding  is  conclusive  upon 
the  appellate  court.  (Gilbert  v.  Penfield,  124 
Cal.  234.) 

79.  Where  a  trustee  of  land,  without  the 
consent  and  against  the  protest  of  a  bene- 
ficiary, made  an  unauthorized  conveyance  to 
the  successor  of  another  beneficiary,  who 
took  with  full  knowledge  of  the  terms  of  the 
trust,  the  grantee  took  the  legal  title  upon, 
an  implied  trust  in  favor  of  the  protesting' 
beneficiary,  as  an  involuntary  trustee  of  a 
trust  cast  upon  him  by  operation  of  law;  and 
the  statute  of  limitations  against  an  action 
for  an  acounting  and  enforcement  of  the  im- 
plied trust,  commenced  to  run  upon  the  ac- 
ceptance of  such  conveyance,  and  the  limita- 
tion which  bars  the  action  Is  four  years  from 
that  time;  nor  is  it  necessary,  In  order  to  set 
the  statute  In  motion,  that  the  Involuntary 
trustee  should  have  attacked  or  repudiated 
the  trust.  (Nougues  v.  Newlands,  118  CaL 
102.) 

80.  Where  the  owner  of  stock  in  a  corpo- 
ration, upon  departing  from  the  state,  trans- 
ferred the  stock  in  trust  to  an  Intimate 
friend,  that  he  might  represent  it  for  him, 
and  vote  it  at  corporate  elections,  and  there 
were  express  acknowledgments  of  the  trust 
upon  each  failure  to  account  for  dividends 
upon  the  stock  with  a  promise  to  account 
therefor,  and  no  repudiation  of  the  trust  was 
brought  home  to  the  knowledge  of  the  bene- 
ficiary, the  statute  of  limitations  was  not  set 
in  motion;  nor  would  the  mere  failure  of  the 
beneficiary  to  insist  upon  a  strict  accounting 
of  dividends  for  a  period  of  eight  years  dur- 
ing the  lifetime  of  his  friend  constitute  such 
laches  as  would  bar  the  enforcement  of  the 
trust  against  his  representative.  (Hovey  v. 
Bradbury,  112  Cal.  620.) 
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81.  Neither  a  judgment  In  an  attachment 
suit  against  the  trustee,  in  which  all  the 
stock  standing  in  his  name  was  attached  by 
his  creditor,  nor  another  judgment  in  an  ac- 
tion of  interpleader  brought  by  the  adminis- 
trator of  a  pledgee  of  such  stock,  with  whom 
it  had  been  deposited  upon  release  of  the 
attachment  as  a  pledge  to  await  the  result 
of  the  attachment  suit,  against  the  attaching 
creditor  and  the  administrator  of  the  trustee. 
in  which  it  was  determined  that  the  stock 
belonged  to  his  estate  subject  to  the  payment 
of  the  judgment  in  favor  of  the  creditor,  can 
bind  or  estop  the  beneficial  owner  of  the 
trust  stock,  who  was  not  a  party  to  either 
suit,  and  had  no  notice  thereof,  nor  does 
their  existence  without  his  knowledge  tend) 
to  show  laches  on  his  part.  (Hovey  v.  Brad- 
bury, 112  Cal.  620.) 

82.  Laches  is  not  imputable  to  a  benefici- 
ary when  he  has  no  notice  or  knowledge  of 
facts  putting  him  upon  notice  of  a  repudia- 
tion of  the  trust;  nor  when  there  is  no  word 
or  act  or  omission  on  his  part  which  has 
given  the  trustee  the  right  to  suppose  that 
the  beneficiary  had  surrendered  his  owner- 
ship, or  led  him  to  change  his  position,  or  im- 
posed upon  him  any  injustice;  nor  can  it  be 
Invoked  to  aid  a  faithless  trustee  in  consum- 
mating a  wrong,  nor  as  a  check  upon  the 
right  of  a  person  to  impose  confidence  and 
trust  in  another.  (Hovey  v.  Bradbury,  112 
Cal.  620.) 

83.  A  delay  of  two  and  a  half  years  after 
the  death  of  the  trustee  to  enforce  the  trust 
against  his  administrator,  is  not  unreasona- 
ble, nor  can  it  raise  the  bar  of  the  statute, 
nor  justify  the  claim  of  a  stale  demand. 
(Hovey  v.  Bradbury,  112  Cal.  620.) 

Laches,  effect  of  in  suit  to  enforce  trust. 
See  ante,  40  et  seq. 

XIV.  Extinguishment    of    Trusts;     Decree 

Settling. 

84.  An  action  to  enforce  a  trust  being  a 
case  in  equity,  a  verdict  of  the  jury  is  merely 
advisory  to  the  court,  and  it  is  not  error 
for  the  court  to  direct  a  verdict  for  the 
defendant  in  such  a  case,  even  though  the 
evidence  may  be  conflicting.  (Galvln  v. 
Palmer,  113  Cal.  46.) 

Duty  to  deliver  property  intact  to  bene- 
ficiary at  termination  of  trust.    See  ante,  49. 

Power  of  revocation  of  trust  exercised  in 
part,   effect  of.    See  ante,  4. 

85.  Neither  the  abandonment  of  the  trust 
by  the  trustees,  nor  an  improper  lease  of  the 
trust  property,  nor  that  the  trust  has  be- 
come impracticable,  operates  to  extinguish 
the  trust,  but  where  no  power  of  revocation 
is  reserved  by  the  founder,  the  trust  can  only 
be  extinguished  by  the  entire  fulfillment  of 
its  object,  or  by  its  object  becoming  impossi- 
ble, or  unlawful;  and  any  abandonment  or 
violation  of  the  trust  on  the  part  of  the  trus- 
tees is  merely  ground  for  correction  of  their 
abuses,  and  removal  of  the  offenders  by  the 
interposition  of  a  court  of  equity.  (People 
ex  rel.  Bllert  v.  Cogswell,  113  Cal.  129.) 

86.  A  decree  in  an  action  to  close  and  set- 
tle a  trust,  making  certain  allowed  charges 


a  lien  upon  all  the  land  mentioned  in  the  de- 
cree, can  only  be  construed  as  making  the 
charges  a  lien  upon  the  undivided  interest  in 
such  land  which  was  the  subject  of  the  trust; 
and  an  independent  interest  of  the  widow  in 
such  land  as  a  tenant  in  common  was  not 
and  could  not  have  been  affected  by  the  de- 
cree.    (Estate  of  Kennedy,  120  Cal.  458.) 

XV.  Death,     Substitution    or    Removal    of 

Trustee. 

Death  of  trustee,  appointment  of  suc- 
cessor.   See  Bankruptcy  and  Insolvency,  38. 

Substitution  of  trustees.  See  Trust  Deeds, 
6  et  seq. 

Action  for  removal  of  trustees  and  ac- 
counting, venue  of.    See  Venue,  3. 

Action  for  removal  of  trustee,  personal 
and  not  real  action.    See  Venue,  3. 

TULARE  COUNTY. 

Compensation  of  public  administrator  of. 
See  Executors  and  Administrators,  126. 

ULTIMATE  FACTS. 

See  Findings,  12  et  seq;  Pleading  and  Prac- 
tice. I,  2. 

Ouster  is.    See  Ejectment,  12. 
Findings  should  state.    See  Findings,  3. 
What  is.    See  Quieting  Title,  12. 
Seisin,  possession  and  ownership  are.    See 
Ejectment,  10. 

ULTRA  VIRES. 

National  bank  cannot  subscribe  to  or  pur- 
chase stock.    See  Banks  and  Banking.  45  et 

seq. 

UNDERTAKINGS. 


2. 


Appeal,  undertaking  on.    See  Appeals,  V, 

UNDUE  INFLUENCE. 
See  Wills,  IV,  3. 

Presumption  of  on  contract  between  ex- 
ecutor and  heir.  See  Executors  and  Admin- 
istrators, 102. 

Presumption  of  on  gift  by  wife  to  husband. 
See  Husband  and  Wife,  17,  18. 

UNIFORMITY. 

Of  taxation.    See  Taxation,  V. 

Of  operation  of  ordinances.  See  Ordi- 
nances, II,  1. 

Lack  of  uniformity,  what  is  not  See 
Streets,  58. 

UNILATERAL  CONTRACTS. 
See  Specific  Performance,  1  et  seq. 

UNINCORPORATED. 

Associations.  See  Benevolent  Societies; 
Agricultural  Societies. 
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UNION  SOU)IER&-USURPATION. 


Action  to  compel  reinstatement  to  produce 
exchange.    See  Statute  of  Limitations,  IV,  8. 

Religious  societies.  See  Religious  So- 
cieties. 

UNION  SOIiDIBRS. 

Preference  of  in  employment  See  Offices 
ard  Officers,  IV. 

UNITED  STATES. 

Supreme  court,  decision  of  not  binding, 
when.    See  Stare  Decisis. 

Liability  of  one  building  jetty  for,  under 
superintendence  of  engineer.  See  Master 
and  Servant,  3. 

Title  to  unappropriated  pueblo  lands 
passed  to,  on  the  conquest  See  San  Fran- 
cisco, 19. 

Conclusiveness  of  judgments  of.  See 
Judgments,  VII. 

Appeal  to  supreme  court  of.  See  Appeals, 
XIV. 

UNIVERSITIES. 

See  State  University. 

Charitable  trust  for  polytechnic  college. 
See  Charitable  Uses. 

Act  permitting  trust  for  is  valid.  See 
Charitable  Uses. 

UNIVERSITY  OF  CALIFORNIA. 

See  State  University. 

Bequest  to,  to  establish  chair,  validity  of. 
See  Charitable  Uses,  4. 

UNKNOWN  OWNERS. 

Assessment    to.    See    Swamp    and  Over- 
flowed Lands,  31. 
Assessment  to.    See  Taxation,  10. 

UNLAWFUL  CONTRACTS. 
See  Contracts,  III. 

UNLAWFUL  DETAINER, 
See  Forcible  Entry  and  Unlawful  Detainer. 

UNRECORDED  DEED. 

Delivery  of  to  agent  of  grantee.  See 
Deeds,  8. 

UNSOUNDNESS  OF  MIND. 
See  Insanity. 

USAGES. 

General,  presumption  of  knowledge  of. 
See  Irrigation  Companies,  8. 

Admissibility  of  to  interpret  contract  See 
Irrigation  Companies,  4  et  seq. 

Evidence  of  to  explain  custom  of  board  of 
trade  in  demanding  Indorsed  notes,  when  ad- 
missible. See  Assignments  for  the  Benefit 
of  Creditors.  3. 

One  following  usual  course  of  business  is 
not  negligent.    See  Banks  and  Banking,  26. 

Banks  for  collection,  usages  of,  effect  of. 
See  Banks  and  Banking,  26  et  seq. 


Bank,  custom  of,  effect  of.    See  Banks  and 

Banking.  26   et  seq. 

Implied  knowledge  of  usage,  one  dealing 
with  bank  deemed  to  hare.  See  Banks  and 
Banking,  28. 

Party,  effect  of  on  determining  conduct  of 
secretary  of  state.    See  Elections,  7. 

Sufficiency*  of  evidence  to  sustain  finding 
of.    See  Irrigation  Companies,  7. 

Evidence  of  the  custom  of  growers  to  pay 
the  expense  of  getting  their  fruit  to  the  de- 
fendant's packing-house,  is  not  admissible 
when  the  action  is  upon  an  express  con- 
tract of  guaranty  for  a  net  return  to  the 
plaintiff,  and  not  upon  a  contract  resting  In 
implication  or  presumption,  and  there  being 
no  proof  that  the  parties  dealt  with  reference 
to  such  custom.  (Ah  Tomj  v.  Earle  Fruit 
Co.,  112  Cal.  679.) 

USB. 
Public.    See  Eminent  Domain,  I. 

USE  AND  OCCUPATION. 

1.  An  agreement  between  a  mortgagee  and 
the  son  of  a  mortgagor  who  was  living  on 
the  mortgaged  premises  with  his  father,  that 
the  mortgagor  would  obtain  title  under  fore- 
closure, and  convey  it  to  the  son,  on  certain 
terms  specified,  which  was  mutually  re- 
scinded after  the  son  had  made  a  small  pay- 
ment thereon,  does  not  relieve  him  from 
liability  to  the  mortgagor  for  use  and  occu- 
pation after  such  rescission,  and  after  pur- 
chase by  the  mortgagor  at  the  sale  under  the 
foreclosure;  and  a  judgment  for  the  value 
thereof,  less  the  payment  made  under  the 
agreement  will  be  affirmed.  (Lynch  v. 
Pearson,  125  Cal  21.) 

2.  The  rule  that  one  who  enters  by  vir- 
tue of  a  contract  of  sale  of  the  premises  is 
not  thereafter  liable  to  an  action  for  use 
and  occupation,  has  no  application  where 
possession  was  not  taken  under  the  contract, 
and  the  vendor  had  no  power  to  put  the 
purchaser  in  possession,  but  the  contract  of 
sale  was  made  by  a  mortgagee  to  sell  the 
title  to  be  acquired  under  foreclosure  to  a 
party  already  in  possession,  and  was  re- 
scinded before  such  title  was  acquired. 
(Lynch  v.  Pearson,  125  Cal.  21.) 

USER. 

Highway  by.    See  Highways,  3. 

Streets,  user  of.    See  Streets,  I. 

Mere  user  does  not  constitute  dedication. 
See  Dedication,  5. 

Adverse  user,  right  acquired  by  lost  by 
disuser.    See  Easements,  10. 

USURPATION. 

Of  office.    See  Offices  and  Officers,  IX. 

Office,  vacancy  in,  when  does  not  exist. 
See  Schools,  18. 

Power  of  court  to  fill  vacancies  in  board  of 
directors  on  insolvency.  See  Banks  and 
Banking,  34. 
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Filling  vacancy  in  board  of  election,  what 
proper.    See  Schools,  7. 

Justice's  office,  vacancy  in  and  appoint- 
ment.   See  Justices  of  the  Peace,  V. 

Filling  vacancy  in  office  of  superintendent 
of  schools  in  San  Francisco.  See  San  Fran- 
cisco, IV. 

School  trustees,  vacancies  in,  filling.  See 
Schools,  IV. 

VACANCIES. 

Office,  vacancies  in.  See  Offices  and  Of- 
ficers, VII. 

VACATION. 

Appointment  of  attorney,  vacation  of. 
See  Estates  of  Deceased  Persons,  IV,  1. 

Dismissal,  relief  against.  See  Dismissal, 
IV. 

Judgments,  vacation  of.  See  Judgments, 
X,  7. 

Sale  under  execution,  vacation  of.  See 
Executions.  Ill,  4. 

Public  highway  over  line  of  former  toll- 
rond,  effect  of  vacation  of.  See  Tolls,  3  et 
seq. 

Streets,  vacation  of.    See  Streets,  VII. 

VALIDITY. 

Of  contracts.    See  Contracts,  III. 
Judgments,  validity   of.    See  Judgments, 

X. 

VALUE. 

Questions  relating  to.    See  Sales,  VII. 

Inventory,  valuation  in,  conclusiveness  of. 
See  Executors  and  Administrators,  96,  97. 

Inventory  as  evidence  of.  See  Executors 
and  Administrators,  24. 

Homestead,    value   of,   how   ascertained. 
Homesteads,  57. 

Fixing  value  in  condemnation  proceed- 
ings.    See  Watercourses,  9. 

What  contract  is  not  an  agreement  as  to 
value.     See  Common  Carriers,  10. 

Reasons  for  estimate  of  value  properly  ex- 
cluded.   See  Evidence,  36. 

Cost  of  replacing  exempt  articles  is  not 
the  measure  of.  See  Executors  and  Admin- 
istrators, 24. 

Property,  valuation  of.    See  Taxation,  9. 

Evidence  of,  what  admissible.  See  Archi- 
tects, 1;  Replevin,  12. 

Reasonable,  evidence  as  to.  See  Master 
and  Servant,  56,  57. 

Services,  admissibility  of  schedule  of  rates 
to  show.    See  Agency,  28. 

Services,  evidence  of  value  of.  See  Master 
and  Servant,  51. 

Services,  evidence  of  experts  as  to  value 
of  is  not  conclusive.    See  Architects,  2. 

Conflicting  evidence  as  to  value  not  re- 
viewed.    See  Mortgages,  127. 

Ascertainment  of  and  cross-examination  of 
witnesses.     See  Guardian  and  Ward,  20. 

Evidence  of  average  price  not  admissible 
to  show,  when.    See  Factors,  5. 

Market  value,  admissibility  of  evidence. 
See  Agency,  50. 

Market    and   actual   value.    See  Eminent 

Domain,  21. 


Place  at  which  value  of  goods  to  be  fixed. 
See  Common  Carriers,  7. 

Evidence  of  market  value  Is  confined  to 
what  place.    See  Factors,  3-5. 

Evidence  of  value  of  similar  machines  not 
destroyed  is  not  admissible.  See  Evidence, 
78. 

Tax  statement  is  Inadmissible  on  question 
of.    See  Evidence,  18. 

Striking  out  expert  evidence  of  value  on 
rebuttal,  when  not  error.    See  Contracts,  55. 

Evidence,  value  of.    See  Evidence,  X. 

Exemption  from  liability,  where  value  not 
stated.    See  Common  Carriers,  9. 

Amendment  of  complaint  for  services  to 
show  value.    See  Account,  3. 

No  issues  authorizing  finding  of  value, 
when.    See  Vendor  and  Vendee,  61. 

Finding  includes  a  finding  of  value,  when. 
See  Estates  of  Deceased  Persons,  8.  ' 

Omission  to  find  as  to  value,  when  ma- 
terial.   See  Executions,  13. 

VAN  NESS  ORDINANCE. 

See  San  Francisco,  25  et  seq. 

Questions  arising  under.  See  San  Fran- 
cisco, 29,  30. 

VARIANCE. 

1.  The  question  of  a  variance  between  the 
testimony  of  the  plaintiff  and  that  of  one  of 
his  witnesses  cannot  be  considered  upon  a 
motion  for  nonsuit.  (Wassermann  v.  Sloss, 
117  Cal.  425.) 

2.  Plaintiffs  were  bound  to  establish  their 
case  as  alleged,  and  cannot  rely  upon  an 
estoppel,  or  any  other  ground  of  recovery  not 
pleaded;  and  where  the  evidence  did  not 
warrant  a  recovery  under  the  facts  averred, 
and  no  request  was  made  for  leave  to  amend 
the  pleadings  to  conform  to  facts  proved  so 
as  to  authorize  a  recovery  upon  another 
theory,  the  findings  against  them  will  not  be 
disturbed  because  upon  a  different  state  of 
the  pleading  plaintiffs  might  have  been  en- 
titled to  recover.  (Rogers  v.  Kimball,  121 
Cal.  247.) 

3.  Where  there  Is  neither  allegation  nor 
evidence  in  an  action  upon  promissory  notes, 
that  outstanding  accounts  in  favor  of  the 
plaintiff  were  sold  to  the  defendants,  or 
formed  any  part  of  the  consideration  of  the 
notes  sued  upon,  there  can  be  no  recovery  In 
the  action  for  moneys  collected  upon  said 
accounts,  and  evidence  in  reference  to  such 
outstanding  accounts,  and  as  to  whether  de- 
fendants had  collected  any  of  them,  is  in- 
admissible.   (Kriess  v.  Faron,  118  Cal.  142.) 

4.  Where  an  attorney,  sued  by  the  Insol- 
vent bank  upon  a  note  executed  by  him 
thereto,  alleged  in  defense  a  special  contract 
made  with  the  acting  president  of  the  bank, 
employing  him  to  assist  as  special  counsel 
in  litigation  for  the  bank,  in  consideration 
of  a  surrender  and  cancellation  of  the  note, 
without  relying  upon  any  counterclaim  for 
the  value  of  work  and  labor  performed  by 
him  for  the  benefit  of  the  bank,  he  cannot 
recover  upon  a  quantum  meruit.  (Pacific 
Bank  v.  Stone,  121  Oal.  202.) 
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5.  A  variance  between  the  pleading  and 
the  proof  may  be  taken  advantage  of  either 
by  objection  to  the  admissibility  of  the  evi- 
dence of  a  cause  of  action  not  pleaded,  or  by 
motion  for  nonsuit,  and  the  defendant  Is  not 
precluded  from  moving  for  a  nonsuit  by  rea- 
son of  his  failure  to  object  to  the  admissibil- 
ity of  the  evidence.  (Elmore  v.  Elmore,  114 
Cal.  516.) 

6.  Where  no  objection  was  made  In  the 
trial  court  in  any  stage  of  the  proceeding  to 
a  variance  between  the  complaint  and  the 
stipulated  terms  of  the  contract  agreed  upon 
by  the  parties  at  the  trial,  a«  judgment  for 
the  plaintiff  will  not  be  reversed  upon  ap- 
peal on  account  of  such  variance.  (Colfax 
etc.  Co.  v.  Southern  Pac.  Co.,  118  Cal.  648.) 

Failure  to  prove  special  contract  alleged  is 
not  a  fatal  variance.    See  Architects,  3. 

■Is  not  substantial  or  misleading,  when. 
See  Reformation  of  Contracts,  4. 

Is  immaterial  where  the  facts  are  set  forth 
in  the  answer.    See  Banks  and  Banking,  13. 

Material,  what  is  not  in  action  by  agent 
for  compensation.    See  Agency,  41. 

Agent,  action  by  for  compensation,  vari- 
ance, what  is.    See  Agency,  40. 

Between  indictment  and  proof  on  subject 
of  ownership,  what  is  not.  See  Criminal 
Law,  245. 

Material,  where  indictment  describes  note 
as  executed  by  one  and  proof  shows  two 
makers.    See  Criminal  Law,  308. 

Cause  of  action  not  alleged  cannot  be  con- 
sidered.   See  Appeals,  255. 

Claim  of  mechanic's  lien,  variance  In.  See 
Mechanics'  Liens,  VII,  3. 

Date  of  entry,  variance,  when  Immaterial. 
See  Forcible  Entry  and  Unlawful  Detainer, 
3. 

Description  in  complaint  and  information, 
there  is  no  substantial  variance,  when.  See 
Criminal  Law,  533. 

Excavation,  action  for  falling  Into,  vari- 
ance, when  material.    See  Railroads,  37. 

Illegal  votes  not  specified  In  list  served  are 
not  admissible.    See  Elections,  30. 

Libel,  variance  In.    See  Libel,  II,  1,  c. 

Manslaughter,  conviction  of  under  indict- 
ment for  murder  is  not  a  variance.  See 
Criminal  Law,  502. 

Name,  variance  in,  what  is  not.  See  Crim- 
inal Law,  567. 

Name,  variance  in,  when  immaterial.  See 
Criminal  Law,  534,  646. 

Negligence,  action  against  railroad  for, 
variance,  when  immaterial.  See  Railroads, 
28. 

Nonsuit,  when  proper  because  of  in  as- 
sumpsit on  common  counts.  See  Assumpsit, 
8,  9. 

Offense,  proof  of,  variance  in,  what  is  not. 
See  Criminal  Law,  522. 

Perjury,  when  fatal  in  prosecution  for. 
See  Criminal  Law,  581. 

Pleading  and  finding,  what  variance  be- 
tween, not  material.    See  Insurance,  43. 

Variance  between  pleadings  and  judg- 
ment.   See  Judgments.  56. 

Between  note  alleged  and  proved,  curing 
by  amendment.    See  Bills  and  Notes,  33. 

Objection  cannot  be  first  taken  on  appeal. 
See  Appeals,  316,  317,  325. 


VEHICLES. 

Collision  of  ears  with.  See  Railroads. 
VIII,  3,  d. 

Injuries  from  overturning  of.  See  Negli- 
gence, II,  4. 

Injuries  to  foot  travelers  from.  See  Negli- 
gence, II,  .3. 

VENDOR  AND   VENDEE. 

I.  Construction  of  Contract;  Exceptions 
in. 

II.  Representations  of  Vendor. 

III.  Title,  Questions  Relating  to. 

IV.  Possession;  Actions  by  Vendor  to  Re- 

cover. 

V.  Performance;  Time  as  Essence  of  Con- 
tract; Demand  for  Deed. 

VI.  Price. 

1.  Agreement  to  Pay  and  Perform- 

ance, whether  Dependent,  Cov- 
enants. 

2.  Lien;   Retaining    Possession    or 

Title  or  Taking  Other  Property 
as  Security. 

3.  Time  of   Payment;   Default  in: 

Subsequent    Tender;   Recovery 
of  Payments  Made. 

4.  Liability  of  Assignee  of  Vendee 

for  Price. 

5.  Rendition  of  Services  in  Lieu  of 

Price. 

6.  Actions  for  Price  or  to  Foreclose 

Rights  of  Purchaser   on    Non- 
payment. 

VII.  Taxes,  Payment  and  Recovery  of. 

VIII.  Agreement  for  Resale  of  Property  and 
Division  of  Profits. 

Oral  contract  for  sale  of  realty  is  void. 
See  Statute  of  Frauds,  9. 

Contract  to  be  executed  in  duplicate  not 
effective  until  duplicates  delivered.  See  Con- 
tracts, 3. 

Conveyance  of  water  rights.  See  Water- 
courses, VI,  3. 

Conveyance  of  mortgaged  premises.  See 
Mortgages.  XIV. 

Conveyance  of  land  in  San  Francisco. 
See  San  Francisco,  VI. 

Conveyances  by  heirs.  See  Estates  of  De- 
ceased Persons,  VII,  3. 

Trust  deeds.    See  Trust  Deeds. 

Purchaser  from  grantor  in  trust  deed,  sub- 
rogation of.    See  Trust  Deeds,  11. 

Presumption  of  consideration  on  convey- 
ance.   See  Possession. 

Subsequent  declarations  of  vendor  are  in- 
admissible.   See  Lost  Instruments. 

Fraud  of  vendor.    See  Fraud. 

Waiver  of  right  to  rescind  for  fraud  by 
laches  and  acquiescence.    See  Fraud,  19,  20. 

Fraudulent  conveyances.  See  Fraudulent 
Conveyances. 

Fraudulent  conveyance,  of  insufficient 
quantity  of  land,  action  for  relief.  See  Stat- 
ute of  Limitations,  47. 

Fraud  on  part  of  vendor,  rights  of  vendee. 
See  Statute  of  Limitations,  V. 

Action  to  annul  contract  for  fraud,  right 
to  jury  trial.    See  Jury  and  Jurors,  6. 
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Conveyance  of  two  parcels  forming  one 
transaction.  See  Fraudulent  Conveyances, 
3. 

Estoppel  of  vendor  by  surveying  and  sell- 
ing lots.    See  Dedication,  12. 

Conditional  sale,  parol  evidence  of  oral 
agreement  with  vendor  admissible  against 
stranger.    See  Evidence,  71. 

Declarations  of  common  vendor,  admissi- 
bility of.    See  Evidence,  47. 

Declarations  of  common  vendor  not  com- 
municated are  not  admissible.  See  Bound- 
aries, 14. 

Declaration  of  grantor  or  vendor,  admissi- 
bility of.    See  Evidence,  48  et  seq. 

One  loaning  money  to  purchaser  to  buy 
land,  rights  of.    See  Homesteads,  12  et  seq. 

Rescission  of  contract.  See  Rescission  of 
Contracts. 

Reformation  of  contract  of  sale  for  mis- 
take.   See  Reformation  of  Contracts,  7,  8. 

Agent  of  vendor  taking  mortgage  in  his 
own  name  and  assigning  for  his  own  debt, 
assignee  takes  with  notice,  when.  See 
Notice,  6. 

I.  Construction  of  Contract;  Exceptions  in. 

Contract  for  sale  of  land,  what  is  not. 
See  Mortgages,  171. 

Agreement  to  convey  a  certain  number  of 
acres  out  of  a  larger  tract  effect  of.  See 
Reformation  of  Contracts,  8. 

1.  A  contract  to  convey  a  specified  tract  of 
land,  which  has  been  platted  for  a  townsite, 
excepting  from  the  conveyance  certain  rail- 
road rights  of  way,  and  any  lots  or  parts  of 
lots,  streets  or  parts  of  streets  theretofore 
sold  and  conveyed,  or  contracted  to  be  sold 
and  to  pay  therefor  the  price  of  $400  an  acre, 
on  condition  that  the  title  should  prove  good 
and  satisfactory  to  the  purchaser,  Is  not  to 
be  construed  as  a  contract  to  sell  within 
the  exterior  boundaries  of  the  tract  only  so 
many  acres  as  were  owned  by  the  vendor  at 
the  time  of  the  sale;  but  the  exceptions  made 
are  susceptible  of  ascertainment,  and  the 
residue  is  within  the  requirement  of  a  good 
title,  and  streets  which  have  become  high- 
ways by  dedication,  and  which  are  not  with- 
in the  exceptions,  are  an  impairment  of  title 
to  the  remainder  of  the  tract  agreed  to  be 
sold,  which  justifies  the  purchaser  in  refus- 
ing to  complete  the  contract,  and  in  demand- 
ing a  return  of  the  purchase  money  deposited 
conditionally  under  the  contract.  (Koshland 
v.  Spring,  116  Cal.  089.) 

2.  A  contract  providing  for  the  sale  of  a 
townsite,  by  expressly  excepting  streets  and 
parts  of  streets  previously  sold  or  contracted 
to  be  sold,  Implies,  from  the  terms  of  the  ex- 
ceptions, that  the  vendors  assume  the  right 
to  sell  the  remaining  streets.  (Koshland  v. 
Spring,  116  Cal.  680.) 


II.  Representations  of  Vendor. 

Means  of  knowledge  of  fraud  of  vendor 
is  equivalent  to  notice.    See  Fraud,  5. 

Fraudulent  representations  by  vendor, 
what  are  not.    See  Fraud,  4,  5. 

Cal.  Digest,  Vol.  V— 45 


3.  A  purchaser  has  the  right  to  rely  upon 
representations  of  the  vendor  as  to  facts  not  , 
within  the  purchaser's  knowledge;  and  the 
vendor  cannot  escape  responsibility  by 
showing  that  the  purchaser  might  have  as- 
certained that  such  representations  were  un- 
true.   (Morris  v.  Courtney,  120  Cal.  63.) 

III.  Title,  Questions  Relating  to. 

Delay  in  completion  of  title  is  no  bar  to 
specific  performance,  when.  See  Specific 
Performance,  14. 

Vendor  cannot  enforce  contract  where 
vendee  had  superior  title.  See  Specific  Per- 
formance, 5. 

Averment  of  title  of  plaintiff  in  action  to 
recover  possession,  what  sufficient.  See 
post,  11. 

4.  A  purchaser  who  has  contracted  for  a 
title  which  shall  prove  good  and  satisfactory 
to  him,  is  not  bound  to  complete  the  pur- 
chase unless  the  title  is  found  to  be  free 
from  litigation,  palpable  defects  and  grave 
doubts.    (Koshland  v.  Spring,  116  Cal.  689.) 

5.  Where  the  vendors  have  obligated 
themselves  in  express  terms  to  make  a  good 
title  to  the  tract  sold  as  a  condition  of  the 
sale,  it  seems  that  knowledge  of  the  fact  that 
streets  have  been  dedicated  to  public  use, 
which  impairs  the  title,  cannot  be  deemed 
a  waiver  of  the  condition  while  the  contract 
remains  executory.  (Koshland  v.  Spring, 
116  Cal.  689.) 

Streets  are  an  Impairment  of  title  on  con- 
veyance of  tract  platted  for  a  townsite, 
when.    See  ante,  I. 

6.  Where  the  land  described  in  a  contract 
of  sale  was  devised  to  the  vendor  in  the  will 
of  a  deceased  person,  and  it  was  objected 
by  the  purchaser  that  the  construction  of 
the  will  left  the  title  questionable,  if  it  ap- 
pears that  the  land  was  distributed  to  the 
devisee  in  fee  by  a  decree  of  distribution 
which  had  become  final  by  failure  to  appeal 
therefrom  for  more  than  one  year,  and 
which  had  never  been  modified,  and  the 
jurisdiction  of  the  court  1b  not  assailed,  and 
no  uncertainty  appears-  in  the  decree  as  to 
the  title  of  the  vendor,  such  decree  is  a 
judicial  construction  of  the  will,  which  can- 
not be  assailed  collaterally;  and  the  contract 
of  sale  was  properly  enforced  in  an  action 
by  the  vendor  against  the  purchaser  for  a 
specific  performance.  (Williams  v.  Marx, 
124  Cal.  22.) 

IV.  Possession;  Actions  by  Vendor  to  Re- 
cover. 

Possession  of  plaintiff,  effect  of  on  action 
for  conveyance.  See  Statute  of  Limitations, 
IV,  6. 

Use  and  occupation,  liability  for.  See  Use 
and  Occupation. 

Retaining  possession,  effect  of  on  vendor's 
lien.    See  post,  VI,  2. 

Purchaser  in  possession,  who  is  to  render 
services  for  purchase  price,  right  of  to  sue 
for  services.    See  post,  47. 

Vendor  cannot  retain  possession  and  re- 
tain amount  paid.    See  post,  45. 


706 


VENDOR  AND  VENDEE,  V. 


7.  A  vendee  who  takes  possession  of  land 
by  virtue  of  the  terms  of  an  optional  and  ex- 
ecutory contract  for 'its  purchase,  does  not 
enter  as  a  tenant  within  the  meaning  of  sec- 
tion 1019  of  the  Civil  Code.  His  entry  is  by 
reason  of  the  estate  in  the  land  which  he 
Claims  in  himself,  and  the  improvements 
which  he  makes  thereon  are  made  in  con- 
templation of  his  becoming  the  owner,  and 
if  permanently  affixed  to  the  land  become 
a  part  of  the  realty  as  fully  as  if  he  were 
the  absolute  owner.  Such  improvements  be- 
long to  the  vendor  in  case  the  vendee  subse- 
quently declines  to  comply  with  his  contract 
of  purchase,  and  the  vendee  has  no  right  to 
remove  them  from  the  land.  (Pomeroy  v. 
Bell,  118  Cal.  635.) 

8.  A  complaint  in  ejectment  by  a  vendor 
against  a  purchaser  need  not  set  out  the 
deed  tendered  to  the  defendant,  and  the 
averment  that  he  tendered  a  good  and  suffi- 
cient deed  of  grant,  bargain,  and  sale  to  the 
property  shows  a-  compliance  with  his  part 
of  the  agreement.  (Haile  v.  Smith,  113  Cal. 
656.) 

9.  The  vendor  does  not  lose  his  right  of  ac- 
tion for  the  recovery  of  the  land  by  not  ten- 
dering the  deed  upon  the  day  when  the  last 
payment  fell  due;  and  the  provision  making 
time  of  the  essence  of  the  agreement  does 
not  authorize  the  vendee,  by  failing  to  make 
the  pavments  agreed  upon,  to  treat  the  con- 
tract as  rescinded.  (Haile  v.  Smith,  113  Cal. 
656.) 

10.  The  vendor  cannot  maintain  an  action 
to  recover  possession  of  the  land  held  under 
the  contract  of  sale,  so  long  as  the  vendee 
continues  to  recognize  the  validity  of  the 
agreement,  and  to  perform  its  terms;  and  an 
answer  denying  the  tender  of  a  good  and 
sufficient  deed  for  the  land,  and  alleging  that 
defendant  has  performed  all  the  covenants 
of  the  contract  on  his  part,  and  that,  before 
the  date  of  the  alleged  tender  of  a  deed  by 
plaintiff,  he  had  tendered  the  full  amount  of 
the  last  payment,  and  demanded  a<  convey- 
ance of  the  land  according  to  the  agreement, 
which  demand  was  refused  by  plaintiff,  and 
that  he  had  ever  since  been  able,  ready,  and 
willing  to  make  such  payment  upon  receipt 
of  a  sufficient  deed  from  plaintiff,  states  a 
defense  to  the  action.  (Haile  v.  Smith,  113 
Cal.  656.) 

11.  The  allegation  of  the  complaint  that  at 
the  date  of  the  agreement  plaintiff  was  the 
owner  of  the  land  in  fee  simple,  and  that 
after  the  maturity  of  the  agreement  he  ten- 
dered to  defendant  a  good  and  sufficient  deed 
of  the  lots,  is  a  sufficient  averment  of  plain- 
tiff's title.    (Haile  v.  Smith,  113  Cal.  656.) 


V.  Performance;  Time  as  Essence    of    Con- 
tract; Demand  for  Deed. 

Action  to  enforce  performance  of  lost  con- 
tract, to  convey,  parol  evidence,  to  what  con- 
fined.    See  Lost  Instruments. 

Place  of  execution  of  contract  where  land 
situated  in  different  county  from  place  of 
business.    See  Contracts,  I,  1. 


Venue  of  action  against  corporation   for 
breach    of    contract    to  convey,  election  of 
plaintiff.    See  Venue,  2. 

Contract  to  convey  in  consideration  of  per- 
sonal services,  enforcement  of.  See  Specific 
Performance,  6  et  seq. 

Enforcement  of  contract  for,  allegations 
necessary.    See  Specific  Performance,  10. 

Damages  for  breach  of  contract  to  convey, 
bad  faith,  what  is.    See  Watercourses,  31. 

Provision  that  time  is  of  essence,  effect  of. 
See  ante,  9. 

Failure  to  tender  deed  when  last  payment 
fell  due.    See  ante,  9. 

Tender  of  grant,  bargain,  and  sale  deed  is 
sufficient.    See  ante,  8. 

Vendor  suing  to  recover  possession,  aver- 
ment of  tender  of  deed.    See  ante,  8. 

12.  Where  time  is  expressly  made  of  the 
essence  of  a  contract  for  the  purchase  of 
land,  equity  will  not  Ignore  such  provision, 
but  follows  the  law,  and  will  neither  make  a 
new  contract  for  the  parties  nor  violate  that 
which  they  have  entered  into;  nor  will  it  re- 
lieve a  purchaser  who  has  made  unexcused 
default  under  such  a  provision,  and  has  not 
fulfilled  conditions  precedent  to  the  vesting 
of  his  right  of  action.  (Glock  v.  Howard 
etc.  Colony  Co.,  123  Cal.  1.) 

13.  Where  the  contract  for  sale  originally 
provided  for  a  demand  for  a  deed,  it  is  com- 
petent for  the  parties  by  a  subsequent  agree- 
ment to  modify  the  contract,  and  where  it 
appears  that,  by  a  subsequent  agreement,  a 
specified  sum  was  paid  and  received  "In  full 
performance  by  the  purchaser  of  his  part  of 
this  contract,"  the  effect  of  such  modification 
is  to  entitle  plaintiff  to  a  deed  immediately 
upon  payment  and  receipt  of  the  money  so 
stipulated  to  be  received  without  further  act 
or  demand  for  a  deed  on  his  part.  (Thomas 
v.  Pacific  Beach  Co.,  115  Cal.  136.) 

14.  Under  a  stipulation  in  a  contract  of 
sale  for  the  demand  of  a  deed  by  the  pur- 
chaser, the  demand  must  be  made  within  a 
reasonable  time,  and  if  no  demand  is  made 
within  two  years  after  payment  of  the 
last  installment  of  purchase  money,  the  ac- 
tion is  barred,  and  a  demand  after  that  time 
has  elapsed  is  too  late  to  conserve  the  plain- 
tiff's right.  (Thomas  v.  Pacific  Beach  Co., 
115  Cal.  136.) 

15.  Under  a  contract  of  sale,  where  there 
was  no  tender  or  offer  of  performance  by  the 
purchaser  at  any  time,  the  fact  that  the  ven- 
dor was  absent  from  the  state,  when  per- 
formance by  the  purchaser  was  required 
cannot  excuse  or  render  impossible  an  offer 
of  performance,  which  might  be  made,  in 
such  case,  under  the  terms  of  section  1489  of 
the  Civil  Code.    (Swain  v.  Jacks,  125  Cal. 

215.) 

16.  Mere  ineffectual  efforts  of  the  pur- 
chaser, by  correspondence  and  inquiry,  to 
communicate  with  the  absent  vendor,  and  to 
seek  performance  of  the  contract  from  the 
vendor,  does  not  render  the  failure  of  the 
vendor  to  comply  with  the  contract  within 
the  time  limited  an  election  to  rescind  the 
agreement  on  his  part,  or  authorize  the  re- 
covery back  of  the  money  paid  under  the 
terms*  of  the  contract  by  the  purchaser. 
(Swain  v.  Jacks,  125  Cal.  215.) 
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VI.  Price. 

1.  Agreement    to    Pay    and    Performance, 
Whether  Dependent  Covenants. 

Vendee  is  entitled  to  deed  immediately  on 
payment  without  demand  for  deed,  when. 
See  ante,  13. 

17.  Where  the  purchaser  of  land  from  a 
railroad  company  contracted  unconditionally 
to  pay  the  remainder  of  the  purchase  money 
on  or  before  a  fixed  date,  and  to  pay  interest 
thereon  annually  in  advance,  and  the  rail- 
road company  only  agreed  to  convey  upon 
the  receipt  by  it  of  a  patent  for  the  land  sold, 
and  to  repay  the  moneys  paid  only  in  case 
it  be  finally  determined  that  patent  shall  not 
issue,  and  proceedings  for  a  patent  were 
pending  and  undetermined  in  the  United 
States  land  department  when  the  remainder 
of  the  purchase  money  fell  due.  the  cove- 
nants for  the  payment  of  interest  annually 
and  of  the  residue  of  the  principal  are  inde- 
pendent of  the  covenant  for  a  conveyance, 
and  the  railroad  may  bring  an  action  to  com- 
pel the  payment  of  money  due  under  the  con- 
tract, and,  in  default  of  payment  to  fore- 
close the  right  of  the  purchaser  under  the 
contract,  without  the  tender  of  a  convey- 
ance; and  the  fact  that  the  residue  of  the 
purchase  money  falls  due  pending  the  trial 
does  not  preclude  the  foreclosure  or  require 
the  tender  of  a  conveyance,  before  the  is- 
suance of  the  patent.  (Southern  Pac.  R.  R. 
Co.  v.  Allen,  112  Gal.  455.) 

18.  If  a  day  be  appointed  for  payment  of 
money,  or  a  part  of  it,  or  for  doing  any  other 
act.  and  the  day  is  to  happen,  or  may  hap- 
pen, before  the  thing  which  is  the  considera- 
tion of  the  money  or  the  act  is  to  be  per- 
formed, an  action  may  be  brought  for  the 
money,  or  for  not  doing  such  other  act,  be- 
fore performance  by  the  plaintiff;  for  it  ap- 
pears that  the  party  relied  upon  his  remedy, 
and  did  not  intend  to  make  the  performance 
a  condition  precedent.  (Southern  Pac.  R.  R. 
Co.  v.  Allen,  112  Cal.  455.) 

19.  The  contract  to  pay  the  purchase 
money  absolutely  is  not  void  for  want  of  mu- 
tuality or  consideration  where  the  vendor 
claiming  title  to  the  land,  which  had  not 
been  perfected  by  patent,  agreed  to  convey 
when  a  potent  should  be  obtained,  and  to 
permit  the  purchaser  to  enter  Into  possession 
at  once,  and  agreed  to  repay  the  purchase 
money  without  interest  in  the  event  of  an 
ultimate  failure  to  obtain  a  patent.  (South- 
ern Pac.  R.  R.  Co.  v.  Allen,  112  Cal.  455.) 

2.  Lien;    Retaining   Possession   or   Title   or 
Taking  Other  Property  as  Security. 

Equitable  lien  for  purchase  price  is  not 
chargeable  upon  homestead.  See  Home- 
steads, 10. 

Homestead  is  subject  to  vendor's  lien. 
See  Homesteads,  11. 

Allowance  of  vendor's  claim  does  not 
create  lien  waiving  vendor's  lien.  See  Es- 
tates of  Deceased  Persons,  56. 

Taking  of  mortgage  waives  vendor's  lien. 
See  Homesteads,  18. 


Vendor's  lien  is  not  affected  by  indorse- 
ment of  note  for  price  and  action  by  in- 
dorsee.   See  Homesteads,  11. 

Claim  of  vendor  against  estate  need  not 
state  vendor  claims  a  lien.  See  Estates  of 
Deceased  Persons,  53. 

Action  to  foreclose  Hen,  when  barred.  See 
post,  49. 

Recovery  of  judgment  for  unpaid  purchase 
price  does  not  preclude  enforcement  of  lien. 
See  post  48. 

20.  The  provisions  of  sections  3046,  3047, 
and  3048  of  the  Civil  Code  are  Intended  to 
make  more  clear  and  definite  the  equity  rule 
as  to  vendors'  liens,  by  which  a  vendor  who 
has  made  a  deed  of  grant  to  the  purchaser 
ha 8  an  equitable  lien  upon  the  granted  prem- 
ises for  the  amount  of  the  unpaid  purchase 
money,  if  it  is  unsecured  otherwise  than  by 
the  personal  obligation  of  the  buyer.  (Selna 
v.  Selna,  125  Cal.  357.) 

21.  The  foundation  of  the  doctrine  as  to 
the  lien  of  a  vendor  is  in  the  general  prin- 
ciples of  equity  and  moral  justice,  that  a  per- 
son who  has  acquired  the  estate  of  another 
ought  not  in  conscience,  as  between  them, 
to  be  allowed  to  keep  it  and  not  pay  the  full 
consideration  money;  and  the  origin  of  the 
doctrine  appears  to  be  the  principles  of  the 
Roman  law,  imported  Into  the  equity  juris- 
prudence of  England.  (Selna  v.  Selna,  125 
Cal.  357.) 

22.  The  lien  of  a  vendor  is  not  extin- 
guished by  his  death,  nor  by  the  death  of 
the  grantee.  It  passes  to  the  personal  repre- 
sentatives of  the  deceased  vendor,  and  may 
be  enforced  against  the  estate  of  the  de- 
ceased grantee,  or  those  into  whose  hands 
it  may  come.     (Selna  v.  Selna,  125  Cal.  357.) 

23.  A  lien  created  in  a  deed  of  overflowed 
land,  situated  within  the  boundaries  of  an 
irrigation  district,  to  secure  the  payment  by 
the  grantee  to  the  grantor  of  a  stipulated 
sum  annually  per  acre  so  long  as  the  grantor 
should  hold  the  title  to  pumping  machinery 
used  to  reduce  the  water  level,  the  payment 
to  be  refunded  if  pumping  was  unnecessary 
in  any  year,  is  valid,  and  imports  a  consid- 
eration, and  the  fact  that  there  was  no  obli- 
gation to  pump  the  water  from  the  land 
conveyed  is  not  material,  there  being  an  in- 
ducement to  the  vendor  to  do  so  if  necessary 
to  reduce  the  level,  in  order  to  demand  and 
retain  the  stipulated  price  per  acre.  (Van 
Loben  Sels  v.  Bunnell,  120  Cal.  680.) 

24.  A  lien  created  in  favor  of  the  vendor 
by  the  purchaser  of  real  property,  at  the 
time  it  is  conveyed,  has  priority  over  all 
other  liens  created  against  the  purchaser, 
subject  to  the  operation  of  the  recording 
laws;  and  a  Hen  created  in  the  deed  given 
to  the  purchaser,  which  is  first  recorded,  will 
prevail  over  a  mortgage  subsequently  re- 
corded given  by  the  purchaser  to  a  third 
party,  though  the  money  raised  thereon  was 
applied  upon  the  purchase  money  of  the 
land,  and  even  though  it  be  considered  a  pur- 
chase money  mortgage.  (Van  Loben  Sels  v. 
BunneU,  120  Cal.  680.) 

25.  The  rule  of  equity  that  the  execution 
of  a  deed  to  the  purchaser  and  of  a  mort- 
gage by  the  purchaser  to  secure  the  pur- 
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chase  money  are  considered  simultaneous 
acts,  so  that  the  title  does  not  rest  in  the 
purchaser  for  a  single  moment  for  the  ac- 
quisition of  any  subsequent  lien,  extends  also 
to  the  protection  of  a  third  person  who  has 
furnished  purchase  money  upon  mortgage 
security,  for  the  express  purpose  of  paying 
for  the  property,  but  does  not  extend  to  the 
protection  of  such  third  party  against  any 
prior  lien,  where  the  money  was  not  ad- 
vanced for  such  sole  and  express  purpose, 
notwithstanding  the  money  was  in  fact  ap- 
plied upon  the  purchase  of  the  property,  If 
the  purchaser  had  liberty  to  use  the  money 
for  any  other  purpose,  and  the  mortgage 
was  for  money  advanced  to  the  general  use 
of  the  borrower.  (Van  Loben  Sels  v.  Bun- 
nell, 120  Gal.  680.) 

26.  Where  the  lien  created  in  the  deed  was 
foreclosed  by  the  vendor  against  the  pur- 
chaser and  a  subsequent  mortgagee,  the 
question  whether  the  covenant  sued  upon 
against  the  purchaser  for  which  the  Hen  was 
created  as  security  for  his  performance 
thereof  did  or  did  not  run  with  the  land  is 
immaterial,  and  can  be  of  no  consequence 
to  the  subsequent  mortgagee.  (Van  Loben 
Sels  v.  Bunnell,  120  Cal.  680.) 

27.  Where  the  vendor  of  an  equity  arising 
under  an  unfulfilled  contract  of  purchase 
agreed  with  the  vendee  that  a  deed  should 
be  executed  to  the  vendee,  upon  payment  of 
the  residue  of  the  purchase  money  due  to  the 
original  vendors,  besides  a  cash  payment  to 
the  vendor  of  the  equity,  and  that  possession 
should  be  retained  by  the  vendor  until  the 
residue  of  the  agreed  price  should  be  paid 
in  full,  as  evidenced  by  note  of  the  vendee 
to  the  vendor,  such  agreement  for  possession 
is  an  exclusive  security,  and  the  vendor  has 
not  a  vendor's  lien  upon  the  premises,  such 
as  a  court  of  equity  will  create  to  secure  the 
purchase  money;  and  where  money  was  l>or- 
rowed  by  the  vendee  to  make  the  cash  pay- 
ments required  to  obtain  the  deed,  and  a 
deed  was  executed  to  the  vendee  by  the 
original  vendors,  and  joined  in  by  the  vendor 
of  the  equity,  whereupon  a  mortgage  was 
immediately  executed  by  the  vendee,  without 
knowledge  of  the  vendor,  to  the  lender  of 
the  money,  who  did  not  know  that  the 
vendor  of  the  equity  had  not  been  paid  in 
full,  such  mortgagee  is  protected  as  a  bona 
hde  encumbrancer  against  the  claim  of  the 
vendor  for  the  unpaid  purchase  money. 
(Austin  v.  Pulschen,  112  Cal.  528.) 

28.  When  the  vendor  of  an  equity,  who  re- 
tained the  possession  of  the  premises  as  se- 
curity for  unpaid  purchase  money,  executed 
a  deed  of  the  premises  to  a  third  person  and 
transferred  to  him  the  possession  of  the 
premises,  the  vendor,  If  originally  entitled 
to  a  vendor's  lien  for  the  unpaid  purchase 
money,  could  not  thereafter  enforce  such 
lien.    (Austin  v.  Pulschen,  112  Cal.  528.) 

29.  Where  a  vendor  contracted  for  the  sale 
of  real  property,  to  be  conveyed  only  upon 
the  full  payment  of  the  purchase  money, 
and  the  purchaser  conveyed  other  land  to  the 
vendor  as  collateral  security  for  the  purchase 
money,  upon  which  land  he  subsequently 
executed  a  deed  of  trust  to  a  savings  bank 


for  money  borrowed,  the  vendor  will  be  com- 
pelled first  to  resort  to  the  enforcement  of 
his  lien  for  the  unpaid  purchase  money 
against  the  property  sold,  before  he  can  re- 
sort to  the  land  conveyed  as  collateral  se- 
curity, to  the  detriment  of  the  savings  bank. 
(Kent  v.  Williams,  114  CaL  537.) 

30.  In  order  to  constitute  a  waiver  of  the 
lien  of  the  vendor,  his  intention  must  be 
evinced,  expressly  or  impliedly,  to  dispense 
with  the  lien;  or  he  must  so  place  his  rights 
in  relation  to  the  land  sold  as  to  make  it 
inequitable  to  sustain  the  right  thereto. 
(Selna  v.  Selna,  125  Cal.  357.) 

31.  The  burden  of  proof  is  upon  the  pur- 
chaser to  establish  that  in  the  particular  case 
the  lien  has  been  intentionally  displaced  or 
waived;  and  if,  under  all  the  circumstances, 
it  remains  in  doubt  whether  the  lien  has  been 
waived,  it  will  not  be  presumed  to  have  been 
waived,  but  will  be  sustained  and  enforced. 
(Selna  v.  Selna,  125  Cal.  357.) 

32.  The  lien  of  a  vendor  existing  by  ex- 
press reservation  of  the  title  until  the  pur- 
chase money  is  paid,  is  not  an  implied,  but 
an  express  and  assignable,  lien,  and  is  not 
waived  by  taking  collateral  security  on  other 
land  for  the  unpaid  purchase  money.  (Kent 
v.  Williams,  114  Cal.  587.) 

33.  Under  an  executory  contract  for  the 
sale  of  land,  where  the  legal  title  Is  retained 
by  the  vendor,  as  security  for  the  payment  of 
the  purchase  money,  the  vendee  has  only  an 
equitable  estate  in  the  land,  and  the  security 
is  in  the  nature  of  an  imperfect  or  equitable 
mortgage,  and  the  land  Is  by  express  con- 
tract held  in  pledge  for  such  payment,  and 
the  interest  of  the  vendor  is  assignable,  and 
the  assignee  of  notes  given  for  the  purchase 
money  is  entitled  to  the  benefit  of  the  se- 
curity.   (Longmald  v.  Coulter,  123  Cal.  208.) 

34.  The  Hen  of  a  vendor  who  has  made  a 
conveyance  of  the  legal  title  is  waived  by  an 
assignment  or  indorsement  of  the  note  or 
notes  given  for  the  purchase  money;  but  the 
lien  existing  in  favor  of  a  vendor  who  re- 
tains the  title  as  security  for  the  purchase 
money  is  not  waived  by  the  assignment  or 
indorsement  of  a  note  given  therefor  or  by 
an  unsatisfied  judgment  obtained  thereupon, 
and  upon  the  reindorsement  of  the  note  to 
the  vendor,  he  may  enforce  a  lien  upon  the 
land  for  the  unpaid  purchase  money.  (Long- 
maid  v.  Coulter,  123  Cal.  208.) 

35.  The  vendor  who  had  retained  the  title 
a**  security  for  the  purchase  money,  or  his 
assignee  of  the  debt,  may  sue  for  and  collect 
the  unpaid  purchase  money  in  an  action  at 
law  without,  in  the  first  instance,  resorting 
to  an  action  to  enforce  the  lien  for  the  debt: 
and  section  726  of  the  Code  of  Civil  Proce- 
dure does  not  apply  to  such  a  case.  Such 
action  at  law  does  not  waive  or  affect  the 
right  of  the  vendor  or  his  assignee  to  en- 
force the  security  for  any  uncollected  and 
unsatisfied  portion  of  the  purchase  money. 
(Longmaid  v.  Coulter,  123  Cal.  208.) 

36.  A  proceeding  upon  the  note  by  the 
vendor  or  his  assignee,  and  the  obtaining  of 
an  unsatisfied  judgment  upon  the  debt,  can- 
not operate  to  estop  the  vendor  or  his  as- 
signee from  foreclosing  the  lien  for  the  un- 
paid purchase  money;  but  in  such  case  the 
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amount  realized  upon  foreclosure  of  the  Hen 
must  be  applied  in  satisfaction  of  the  former 
judgment.  Defendant  cannot  be  compelled 
to  pay  the  debt  more  than  once.  (Longmaid 
v.  Coulter,  123  Cal.  208.) 

37.  In  an  action  to  foreclose  a  mortgage, 
where  one  of  the  defendants  filed  a  cross- 
complaint  seeking  to  enforce  a  vendor's  lien 
against  the  mortgagor  as  a  prior  charge  upon 
the  land,  which  showed  upon  its  face  that 
the  time  within  which,  under  the  provision 
of  the  Code  of  Civil  Procedure,  an  action 
could  have  been  brought  by  the  vendor  to  re- 
cover the  purchase  money  had  expired  before 
the  cross-complaint  was  filed,  a  demurrer  to 
the  cross-complaint  filed  by  the  mortgagor 
upon  the  ground  that  the  lien  set  up,  if  any 
existed,  was  barred  by  the  statute  of  limita- 
tions, should  be  sustained.  (California  Sav. 
Bank  of  San  Diego  v.  Parrish,  116  Cal.  254.) 

38.  A  judgment  rendered  In  the  name  of 
the  plaintiff  In  an  action  to  foreclose  a 
vendor's  lien  against  the  property  of  a  min- 
ing corporation,  obtained  for  the  full  amount 
of  the  claim,  after  a  purchase  thereof  by  a  di- 
rector of  the  corporation  at  a  discount,  may 
be  enforced  by  sale  under  execution  to  sat- 
isfy the  judgment  for  the  amount  paid  by 
the  director,  whether  the  transfer  of  the 
vendor's  lien  was  valid  or  not;  and  a  pur- 
chase of  the  property  for  the  full  amount  of 
the  judgment  would  not  render  a  sale  under 
the  execution  invalid,  but  the  director  would 
merely  be  responsible  for  the  excess.  fTilley 
v.  Bonney,  123  Cal.  118.) 


3.  Time  of  Payment;  Default  in;  Subse- 
quent Tender;  Recovery  of  Payments 
Made. 

Default  of  purchaser,  equity  will  not  re- 
lieve.    See  ante,  12. 

Failure  to  tender  deed  on  day  when  last 
payment  fell  due.    See  ante,  9. 

39.  Under  a  contract  for  the  sale  of  real 
estate,  in  which  time  is  made  of  the  essence 
of  the  contract  and  performance  by  the  pur- 
chaser is  made  a  condition  precedent  to  a 
conveyance,  and  upon  his  breach  of  the  con- 
tract he  is  declared  to  forfeit  all  rights 
thereunder,  and  all  moneys  paid  thereon,  the 
purchaser  cannot,  after  his  default,  without 
excuse  shown  therefor,  by  a  tender  of  the 
amount  due,  acquire  either  an  equitable  or 
a  legal  right  to  maintain  an  action  to  recover 
back  the  moneys  paid  under  the  contract. 
(Glock  v.  Howard  etc.  Colony  Co.,  123  Cal. 

1.) 

40.  It  is  only  when,  after  breach  by  the 

purchaser  of  a  contract  of  sale  making  time 
of  its  essence,  the  vendor  agrees  to  a  mutual 
abandonment  and  rescission  of  the  contract, 
that  the  purchaser  in  unexcused  default 
would  be  entitled  to  repayment  of  his 
money.  (Glock  v.  Howard  etc.  Colony  Co., 
123  Cal.  1.) 

41.  The  purchaser  cannot,  after  his  own 
default  under  such  a  contract,  put  the 
vendor  in  default  by  a  mere  tender;  nor  can 
he  elect  to  consider  the  contract  at  an  end, 
and  recover  what  he  has  paid  thereon,  when 
the  vendor  has  not  abandoned  the  contract, 


but  stands  upon  its  terms  and  conditions. 
(Glock  v.  Howard  etc.  Colony  Co.,  123  Cal. 

1.) 

42.  The  refusal  of  the  vendor  to  accept  a 

tender  made  by  a  purchaser  in  default  under 
a  contract  making  time  of  its  essence,  and  to 
convey  to  the  purchaser  after  such  default, 
does  not  effect  a  rescission  of  the  contract, 
nor  entitle  the  purchaser  to  recover  the 
money  paid.  (Glock  v.  Howard  etc.  Colony 
Co.,  123  Cal.  1.) 

43.  The  right  of  the  vendor  to  retain  the 
purchase  money  paid  after  unexcused  de- 
fault of  the  purchaser  under  such  contract, 
is  independent  of  any  express  clauses  in  the 
contract  for  forfeiture  of  rights,  or  for  re- 
tention of  the  purchase  money  as  liquidated 
damages.  Such  express  clauses  are  but 
declarations  in  express  terms  of  the  legal 
rights  of  the  parties  under  such  a  contract, 
without  them;  and  their  validity  as  express 
clauses  is  immaterial.  (Glock  v.  Howard 
etc.  Colony  Co.,  123  Cal.  1.) 

44.  An  unaccepted  tender  of  purchase 
money,  though  not  releasing  the  purchaser 
from  his  obligation  to  pay  the  money,  has 
the  effect  to  release  the  land  from  any 
further  claim  thereto  by  the  vendor,  and  to 
remit  the  vendor  to  his  personal  claim  for 
the  purchase  money,  and  a  subsequent 
tender  of  a.  deed  and  refusal  to  pay  cannot 
give  to  the  vendor  a  right  to  recover  posses- 
sion of  the  land.  (Haile  v.  Smith,  113  Cal. 
656.) 

45.  A  lien  of  the  purchaser  upon  the  land 
as  security  for  the  payment  made  by  him 
exists  only  when  he  is  entitled  to  recover 
back  the  payment  in  case  of  failure  of  con- 
sideration, and  is  not  Involved  in  an  action 
of  ejectment  by  the  vendor  when  the  pur- 
chaser relies  upon  the  agreement  as  being 
in  force,  and  as  entitling  him  to  remain  In 
possession  of  the  land,  which  he  cannot  re- 
tain and  at  the  same  time  recover  the 
amount  paid  under  the  contract.  (Hiaile  v. 
Smith,  113  Cal.  656.) 

Vendee  Is  not  entitled  to  recover  back 
price,  when.    See  ante,  16. 

Bringing  of  action  to  foreclose  vendees' 
rights  does  not  entitle  him  to  a  return  of 
money  paid.    See  post,  52  et  seq. 

Deposit  on  purchase  price,  Interest  on. 
See  Interest,  1. 

Action  to  recover  back  installments  paid  is 
action  on  assumpsit.  See  Statute  of  Limita- 
tions, 28. 

4.  Liability  of  Assignee  of  Vendee  for  Price. 

Death,  effect  of,  on  vendor's  lien.  See 
ante,  22. 

46.  The  promise  of  the  vendee  to  pay  the 
agreed  price  in  a  contract  for  the  purchase 
of  real  estate  Is  not  of  itself  a  covenant  ac- 
companying the  equitable  interest  of  the  pur- 
chaser into  the  hands  of  his  assignee;  nor 
will  a  provision  in  such  contract,  that  its 
stipulations  "are  to  apply  to  and  bind  the 
....  assigns  of  the  respective  parties," 
render  the  assignee  of  the  vendee  personally 
liable  to  the  vendor  for  the  unpaid  purchase 
price.    (Lisenby  v.  Newton,  120  Cal.  571.) 
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5.  Rendition  Qf  Services  in  Lieu  of  Price. 

47.  Where  the  purchaser  under  a  verbal 
contract  for  land  has  been  put  in  possession 
and  has  rendered  services  in  payment  of  the 
price,  no  action  will  lie  to  recover  the  value 
of  the  services,  without  first  surrendering 
possession  of  the  land;  and  where  possession 
was  retained  when  such  action  was  com- 
menced, the  action  cannot  be  aided  by  a 
subsequent  offer  to  restore  the  possession. 
(Hill  v.  Den,  121  Cal.  42.) 


6.  Actions  for  Price  or  to  Foreclose  Rights 
of  Purchaser  on  Nonpayment 

Action  for  installments,  limitation  of.  See 
Statute  of  Limitations,  IV,  6. 

Enforcement  of  lien.    See  ante,  VI,  2. 

Action  lies  to  collect  unpaid  purchase  price 
without  first  foreclosing  lien.  See  ante,  35, 
36. 

48.  It  seems  that  the  recovery  of  a  judg- 
ment at  law  for  the  unpaid  purchase  money, 
so  far  as  not  enforced  by  execution,  does  not 
preclude  the  vendor  from  enforcing  his 
equitable  lien  against  the  granted  land,  for 
the  unpaid  portion  of  the  purchase  money. 
(Selna  v.  Selna,  126  Gal.  357.) 

49.  Where  a  purchaser  of  real  property 
agreed  to  pay  the  purchase  money,  with  in- 
terest monthly,  upon  a  note  of  the  vendor 
given  to  a  prior  vendor,  and  further  agreed 
that  upon  his  failure  to  pay  the  interest  or  the 
principal  of  the  purchase  money  upon  said 
note  at  maturity,  the  vendor,  his  heirs,  or 
assigns  should  be  entitled  to  collect  from  him 
the  amount  unpaid,  a  cause  of  action  arose 
in  favor  of  the  vendor  against  the  purchaser 
immediately  upon  his  failure  to  pay  the  note 
at  maturity,  without  the  necessity  of  pay- 
ment of  the  note  by  the  vendor;  and  an  ac- 
tion to  enforce  a  vendor's  lien  for  the  unpaid 
purchase  money  Is  barred  within  four  years 
from  the  date  of  the  maturity  of  the  note, 
nor  does  the  fact  that  the  note  was  after- 
ward paid  by  the  vendor  affect  the  running 
of  the  statute  from  such  maturity.  (Cali- 
fornia Sav.  Bank  of  San  Diego  v.  Parrish, 
116  Gal.  254.) 

50.  Where,  by  the  terms  of  a  contract  for 
the  sale  of  land,  the  purchase  money  was 
payable  in  installments  of  twenty  dollars  per 
month,  and  the  purchaser  had  the  option 
to  pay  more  than  the  stipulated  installment 
at  any  time,  a  complaint  in  an  action  by  the 
vendor  to  foreclose  the  rights  of  the  pur- 
chaser, which  merely  avers  that  nothing  had 
been  paid  since  a  specified  date  more  than 
three  years  after  the  date  of  the  contract, 
without  stating  the  amount  paid,  or  the 
amount  unpaid,  is  not  sufficient  to  show  a 
breach  of  the  contract,  or  to  show  that  de- 
fendant was  in  default  at  the  commencement 
of  the  action.  (Tozer  v.  George,  123  Cal. 
650.) 

51.  The  complaint  must  be  construed  as 
admitting  that  the  contract  of  sale  had  been 
performed  prior  to  the  date  since  which  it 
was  alleged  that  no  payments  were  made, 
and  a  judgment  in  excess  of  the  amount  of 
installments  accruing  after  that  date  cannot 


be   sustained.    (Tozer   v.   George,    123   CaL 
650.) 

52.  The  bringing  of  an  action  to  foreclose 
the  rights  of  the  purchaser  in  the  contract 
does  not  operate  as  a  rescission  of  the  con- 
tract, or  entitle  the  purchaser  to  a  return  of 
the  money  paid  under  the  contract.  (South- 
ern Pac.  R.  R.  Co.  v.  Allen,  112  Cal.  455.) 

53.  A  decree  of  foreclosure  giving  the  pur- 
chaser the  alternative  of  paying  within  a 
fixed  period  or  suffering  foreclosure  of  his 
rights  as  purchaser  is  in  accordance  with 
equity.    (Southern  Pac.  R.  R.  Co.  v.  Allen, 

112  Cal.  455.) 

54.  An  answer  averring  a  tender  of  the 
purchase  money  on  or  about  a  certain  date 
is  sufficient  as  against  a  general  demurrer, 
in  the  absence  of  a  special  demurrer  for  un- 
certainty; and  it  is  sufficient  that  the  answer 
shows  a  tender  of  the  purchase  money  while 
the  plaintiff  was  treating  the  agreement  in 
force,  though  the  tender  was  made  after  the 
date  fixed  by  the  contract.    (Haile  v.  Smith, 

113  Cal.  656.) 

55.  In  an  action  to  foreclose  the  rights  of 
a  vendee,  who  is  in  default  under  a  contract 
of  sale,  the  assignees  of  the  vendee,  who 
are  made  parties,  may  protect  themselves 
by  asking  permission  to  bring  the  money  into 
court  and  make  payment  within  the  time 
fixed  by  the  court  therefor;  but  If  they  make 
no  such  request,  they  cannot  complain  that 
the  privilege  to  pay  for  the  property,  and 
take  a  deed  within  the  time  fixed  for  such 
payment  by  the  vendee,  does  not,  in  terms, 
include  them.  (Odd  Fellows'  Sav.  Bank  v. 
Brander,  124  Cal.  255.) 

56.  In  such  action  it  is  proper  for  the  court 
to  fix  a  time  within  which  the  vendee  must 
make  payment,  or  be  foreclosed  of  his  rights; 
and  it  is  not  necessary  that  the  court  should 
order  a  sale  of  the  property.  (Odd  Fellows* 
Sav.  Bank  v.  Brander,  124  Cal.  255.) 

57.  It  cannot  properly  be  objected  that  the 
decree  may  operate  to  give  plaintiff  the  land, 
and  also  to  allow  plaintiff  to  retain  the 
money  paid  on  account  of  the  price.  This 
is  proper,  whether  the  contract  provides  for 
a  forfeiture  or  not.  The  law  will  not  permit 
defendants  to  profit  pecuniarily  by  their  own 
default  (Odd  Fellows'  Sav.  Bank  v. 
Brander,  124  Cal.  255.) 

VII.  Taxes,  Payment  and  Recovery  of. 

58.  An  oral  agreement  that  the  purchaser 
should  pay  all  taxes  and  assessments  that 
might  become  due  and  payable  upon  the 
land  is  not  In  violation  of  the  provisions  of 
section  5  of  article  13  of  the  constitution,  as 
respects  the  forfeiture  of  interest  upon  the 
unpaid  purchase  money,  evidenced  by  the 
note  given  therefor.  (Longmaid  v.  Coulter, 
123  Cal.  208.) 

59.  Where  the  contract  between  the  ven- 
dor and  purchaser  provides  expressly  for  the 
execution  of  a  deed  upon  the  payment  of  the 
purchase  money  with  interest,  the  vendor 
cannot  recover  taxes  paid  by  him,  in  an  ac- 
tion to  foreclose  the  lien,  though  agreed  to 
be  paid  by  the  purchaser.  (Longmaid  r. 
Coulter,  123  Cal.  208.) 
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"VIII.  Agreement  for  Resale  of  Property  and 
Division  of  Profits. 

60.  Under  a  purchase  by  the  vendor  and  a 
third  person  of  the  Interest  of  the  vendee  in 
a  contract  for  the  sale  of  land,  upon  which 
five  thousand  dollars  had  been  paid  by  the 
vendee  and  which  provided  for  an  interest  in 
the  profits  of  the  resale  of  the  land  by  the 
vendor,  out  of  which  the  remainder  of  the 
purchase  money  was  to  be  paid,  for  which 
interest  of  the  vendee  the  purchasers  paid 
five  thousand  dollars,  subject  to  reimburse- 
ment out  of  the  profits  of  the  original  five 
thousand  dollars  paid  by  the  vendee,  an 
agreement  by  the  purchasers  that  whatever 
part  of  such  original  payment  should  uot  be 
repaid  to  the  vendee  out  of  the  profits  by  a 
fixed  date,  should  be  paid  by  the  purchasers 
to  him,  constitutes  part  of  the  consideration 
for  the  purchase  of  the  contract,  and  is  not 
an  agreement  for  a  penalty  or  liquidated 
damages.  (French  v.  McCarthy,  125  Cal. 
508.) 

61.  Where  there  was  a  supplemental  agree- 
ment that  the  land  should  be  conveyed  to  a 
corporation,  and  that  the  stock  should  take 
the  place  of  the  land,  under  an  allegation  in 
the  answer  that  plaintiff  had  accepted  stock 
In  payment  of  his  obligations  under  the 
agreement  and  under  the  claim  of  plaintiff 
that  the  stock  was  received  by  way  of  pledge 
or  collateral  security  for  the  contract  sued 
upon^thereja-jwrtssue  authorizing  a  finding 
as  to  thlTvalue  of  the  stock.  (French  v.  Mc- 
Carthy, 125  Cal.  508.) 

VENUE. 

I.  Place  of  Trial. 

II.  Change  of  Venue. 

1.  Grounds  of. 

a.  Disqualification    or    Interest    of 
Judge. 

b.  Residence  of  Defendants. 

2.  Practice  and  Hearing,  Renewal  of 
Motion;  Affidavits  and  Judgments 
on;  Proceedings  after  Refusal  of  Mo- 
tion. 

Libel,  venue  of.    See  Criminal  Law,  550. 

Larceny,  venue  of  where  cattle  driven  out 
of  county.    See  Criminal  Law,  536. 

Of  offense  of  defrauding  by  means  of  false 
pretenses.    See  Criminal  Law,  302. 

I.  Place  of  Trial. 

Inquiry  Into  nature  of  mortgage  of  land 
situated  in  another  county  may  be  made, 
when.    See  Mortgages,  5. 

Action  to  decree  priority  of  trust  deed, 
where  to  be  brought    See  Trust  Deeds,  10. 

1.  An  executor  is  not  a  public  officer 
within  the  meaning  of  subdivision  2  of  sec- 
tion 393  of  the  Code  of  Civil  Procedure  relat- 
ing to  the  place  of  trial  of  actions,  and  has 
no  official  residence;  and  executors  sued 
upon  a  claim  against  the  estate  of  the  dece- 
dent in  the  county  in  which  the  estate  is  be- 
ing administered,  but  who  reside  in  another 
county,  are  entitled  upon  proper  motion  to  a 


change  of  venue  to  the  county  of  their  resi- 
dence, where  no  counter-motion  is  made  that 
the  case  be  retained  for  the  convenience  of 
witnesses,  and  no  facts  are  shown  in  reply 
to  the  motion.  (Thompson  v.  Wood,  115  Cal. 
301.) 

2.  An  action  for  breach  of  a  contract  of  a 
corporation  to  convey  land  situated  in  a 
county  other  than  that  of  its  principal  place 
of  business,  is  triable  at  the  election  of  the 
plaintiff  in  the  county  where  the  contract 
was  made  or  was  to  be  performed  and 
where  it  appears  that  the  contract  was  made 
and  was  to  be  performed  in  the  county 
where  the  land  Is  situated,  an  action  brought 
therein  cannot  be  removed  for  trial,  upon 
motion  of  the  defendant,  to  the  county  in 
which  its  principal  place  of  business  is  situ- 
ated. (Ivey  v.  Kern  County  Land  Co.,  115 
Cal.  106.) 

3.  An  action  to  remove  trustees  of  mining 
property,  to  whom  it  was  conveyed,  with 
authority  to  work  it,  and  pay  the  creditors 
of  the  grantor,  and  to  sell  it  under  certain 
contingencies  for  their  alleged  inefficiency 
and  mismanagement  and  to  enjoin  a  threat- 
ened sale  of  the  property  by  them,  and  for 
an  accounting  of  their  trust,  and  for  the  re- 
covery of  damages  for  violation  of  the  trust, 
and  for  the  appointment  of  other  trustees  in 
their  stead,  is  not  a  real,  but  a  personal 
action,  which  is  triable  in  the  county  of  the 
residence  of  the  defendants;  and  the  fact 
that  the  trust  property  is  situated  elsewhere 
cannot  deprive  the  defendants  of  their  right 
to  the  place  of  trial.  (Golden  Cross  Min.  etc. 
Co.  v.  Spiers,  115  Cal.  247.) 

4.  A  creditor's  bill  to  remove  a  fraudulent 
mortgage  recorded  in  another  county,  as  an 
obstruction  to  execution  against  the  property 
of  the  defendant  in  such  other  county,  may 
be  brought  in  the  county  of  the  residence  of 
the  defendant,  the  superior  court  of  which 
had  jurisdiction  of  the  original  actions  in 
which  such  property  was  attached  by  the 
creditors,  and  a  receiver  may  be  appointed 
in  such  action  to  take  charge  of  the  property, 
and  to  sell  it  for  the  purpose  of  satisfying 
the  judgments  rendered  by  that  court,  and  to 
satisfy  other  liens  thereupon,  which  have 
passed  Into  judgment  The  provisions  of 
the  constitution  requiring  actions  for  the  en- 
forcement of  liens  upon  real  estate  to  be 
commenced  in  the  county  in  which  such  real 
property  is  situated  do  not  apply  to  such 
creditor's  bill.  (Woodbury  v.  Nevada  South- 
ern Ry.  Co.,  120  Cal.  463.) 

5.  An  action,  the  purpose  of  which  is  to 
have  it  adjudged  that  the  plaintiff  is  the 
owner  of  an  undivided  interest  in  all  the 
property,  business,  proceeds,  and  profits  of 
an  alleged  copartnership,  and  for  an  account- 
ing thereof,  must  be  tried  in  the  county  in 
which  the  defendants,  or  some  of  them,  re- 
side at  its  commencement;  and  it  is  only 
where  none  of  the  defendants  are  residents 
of  the  state  that  the  action  may  be  tried  in 
any  county  which  the  plaintiff  may  desig- 
nate In  the  complaint;  but  when  a  portion  of 
the  defendants  are  nonresidents,  and  the  re- 
mainder are  residents  of  the  state,  only  those 
who  are  residents  of  the  state  need  join  in  a 
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demand  to  change  the  place  of  trial;  and 
the  fact  that  nonresidents,  who  cannot  move 
for  a  change  of  venue,  unite  in  demanding 
such  change,  cannot  deprive  the  other  de- 
fendants of  the  right  to  make  the  demand, 
and  to  have  the  case  tried  in  the  county  of 
the  residence  In  which  the  defendants,  or 
some  of  them,  resided  when  the  action  was 
commenced.    (Banta  v.  Wink,  119  Cal.  78.) 

6.  In  determining  whether  an  action  is, 
in  effect,  a  real  action,  quieting  title  to  land, 
or  enforcing  a  lien  thereon,  which  must  be 
brought  In  the  county  where  the  land  is 
situated,  the  court  will  consider  not  only  the 
prayer  for  relief  in  the  complaint  and  an- 
swers, but  also  the  terms  of  the  decree. 
(Staacke  v.  Bell,  125  Cal.  309.) 

II.  Change  of  Venue. 

1.  Grounds  of. 

a.  Disqualification  or  Interest  of  Judge. 

Disqualification  of  judge,  refusal  to 
change  venue,  unjustifiable  argument.  See 
Appeals,  250. 

'  Disqualification  of  judge.    See  Judges,  6 
et  seq. 

Proceedings  in  Justices'  court  after  motion 
for  change  because  of  prejudice  of  judge. 
See  post,  II,  2. 

7.  The  word  "interested,"  as  used  in  sec- 
tion 170  of  the  Code  of  Civil  Procedure,  em- 
braces only  a  direct,  proximate,  substantial, 
and  certain  interest  in  the  result  of  the  ac- 
tion, and  does  not  embrace  a  remote,  Indi- 
rect, contingent,  uncertain,  and  shadowy  in- 
terest such  as  that  of  a  taxpayer  in  the  re- 
sult of  an  action  to  establish  the  title  of  a 
city  to  its  water  front.  (Oakland  v.  Oak- 
land Water  Front  Co.,  118  Oal.  249.) 

8.  In  order  to  disqualify  a  judge  from 
sitting  or  acting  in  an  action  or  proceeding 
pending  in  his  court,  by  reason  of  his  re- 
lationship to  a  person  appearing  as  an  at- 
torney for  a  party  thereto,  it  is  not  necessary 
that  such  person  should  be  an  attorney  of 
record,  nor  does  his  relation  as  attorney  de- 
pend upon  the  obligation  of  his  client  to  com- 
pensate him  for  his  services,  or  upon  the  con- 
tinuance of  a  partnership  between  him  and 
the  attorney  of  record.  (Johnston  v.  Brown, 
115  Cal.  691.) 

9.  The  fact  that  at  a  previous  trial  of  a 
similar  action  between  the  same  parties,  the 
attorney,  who  was  a  relative  of  the  judge, 
sat  at  the  table  in  court  with  his  partner, 
who  was  the  attorney  of  record,  took  notes 
of  the  evidence,  and  assisted  in  the  trial  of 
the  case,  is  sufficient  to  warrant  the  court 
In  determining  between  the  conflict  in  the 
evidence  that  his  relative  was  in  fact  an 
attorney  in  the  cause,  and  in  holding  him- 
self disqualified  to  try  it  (Johnston  v. 
Brown,  115  Cal.  094.) 

10.  Section  170  of  the  Code  of  Civil  Proce- 
dure, as  amended  in  1897,  contemplates  that 
the  question  of  the  bias  or  prejudice  of  the 
judge  about  to  try  a  case,  by  reason  of  which 
in  is  claimed  that  a  party  cannot  have  a  fair 
and  impartial  trial  before  him,  shall  be  de- 


termined wholly  from  the  affidavits  and 
counter-affidavits  on  file,  and  the  judge  Is 
neither  to  be  called  upon  nor  permitted  to 
use  his  own  knowledge  of  the  matter.  If 
it  appears  from  the  affidavit  or  affidavits  on 
file  that  the  party  presenting  the  same  can- 
not have  a  fair  and  impartial  trial  before 
such  judge,  and  there  are  no  counter-affi- 
davits, and  no  conflict  upon  the  facts,  the 
duty  of  the  trial  judge  is  plain,  and  a  motion 
for  change  of  the  judge  must  be  granted. 
(People  v.  Compton,  123  Cal.  403.) 

11.  A  police  judge  is  not  disqualified  to 
act  upon  a  preliminary  examination  of  a  de- 
fendant charged  with  a  felony,  merely  be- 
cause he  has  formed  and  expressed  a  fixed 
opinion  as  to  the  merits  of  the  case,  and  in 
the  absence  of  any  showing  of  disqualifica- 
tion under  the  terms  of  section  170  of  the 
Code  of  Civil  Procedure,  as  amended  In  1897. 
a  writ  of  prohibition  will  not  lie  to  restrain 
him  from  acting  upon  such  examination. 
(Patterson  v.  Police  Judge's  Court,  123  OaL 
453.) 

12.  In  an  action  brought  by  the  city  of 
Oakland  to  quiet  title  to  the  city  water  front, 
and  to  determine  an  adverse  claim  thereto 
by  a  corporation  defendant,  the  interest  of 
superior  judges  who  reside  in  the  city,  in  the 
diminution  of  taxes,  as  the  result  of  revenue 
to  be  derived  from  the  water  front;  in  case  of 
the  success  of  the  city,  Is  not  sufficiently  di- 
rect and  immediate  to  constitute  a  disquali- 
fication, or  to  entitle  the  defendant  to  a 
change  of  the  place  of  trial  on  that  ground. 
(Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  249.) 

13.  The  mere  fact  that  the  disqualified 
judge  had  no  discretion,  and  could  not  have 
retained  the  case,  or  have  called  In  another 
judge,  did  not  deprive  the  court  of  jurisdic- 
tion of  the  action  to  foreclose  the  mortgage 
which  was  not  in  fact  removed;  and  when 
the  judge  of  that  court  became  qualified  to 
try  the  action,  before  the  motion  to  change 
the  place  of  trial  was  passed  upon,  there 
was  no  longer  any  foundation  for  the  motion, 
and  it  was  the  duty  of  the  qualified  judge 
to  retain  the  case.  (Santa  Cruz  Bank  of  Sav- 
ings v.  Taylor,  125  Cal.  249.) 

Motion  to  change  venue  for  disqualifica- 
tion of  judge,  change  of  judge  before  motion 
passed  on.    See  post,  21. 

b.  Residence  of  Defendants. 

Motion  by  executor  for  change  of  venue, 
waiver  of  costs  does  not  affect  See  post, 
20. 

Conflict  of  evidence  and  affidavits  where 
corporation  moves  to  change  venue  to  its 
place  of  business.    See  post,  18. 

Action  against  corporation  for  breach  of 
contract  to  convey  cannot  be  changed  to 
place  of  residence,  when.    See  ante,  2. 

Executors  are  entitled  to  a  change  of 
venue  to  the  place  of  their  residence.  See 
ante,  1. 

Change  to  place  of  residence  of  defend- 
ants, where  some  of  defendants  are  nonresi- 
dents.   See  ante,  5. 
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Practice  on  motion  for  change  where 
some  of  the  defendants  are  nonresidents. 
See  ante,  5. 

14.  Where  one  defendant  was  sued  by  his 
true  name,  and  two  others  by  fictitious 
names,  and  the  original  summons  was  re- 
turned served  only  upon  the  former,  who 
appeared  and  demanded  a  change  of-  the 
place  of  trial,  on  an  affidavit  stating  that  he 
and  the  other  defendants  were  residents  of 
another  county,  such  demand  cannot  be  de- 
feated by  the  subsequent  return  of  an  alias 
summons  stating  that  one  of  the  defendants 
sued  by  a  fictitious  name  was  served  by  his 
true  name,  and  that  he  was  a  resident  of  the 
county  in  which  the  action  was  brought,  nor 
by  the  hearsay  affidavits  of  third  persons  to 
the  same  effect  in  the  absence  of  an  amend- 
ment of  the  complaint  describing  him  as  a 
defendant  under  his  true  name,  substituted 
for  the  fictitious  name  under  which  he  was 
sued,  and  in  the  absence  of  any  affidavit  or 
showing  from  the  plaintiff  himself  as  to  the 
person  intended  to  be  sued  by  such  fictitious 
name.    (Bachman  v.  Gathry,  113  Cal.  498.) 

15.  A  defendant  in  an  action  for  the  re- 
covery of  money  is  entitled  to  have  the  ac- 
tion tried  in  the  county  of  his  residence,  and 
may  demand  a  change  of  the  place  of  trial 
thereto  when  sued  in  another  county;  and 
a  mere  showing  by  the  plaintiff  that  he  was 
ignorant  of  the  place  of  residence  of  the  de- 
fendant when  the  action  was  commenced, 
without  showing  that  he  used  all  proper 
diligence  to  ascertain  his  residence  before 
suit  and  failed,  does  not  entitle  plaintiff, 
under  section  395  of  the  Code  of  Civil  Proce- 
dure, to  have  a  trial  of  the  action  in  the 
county  designated  by  him  other  than  that 
of  the  defendant's  residence.  (Thurber  v. 
Thurber,  113  Cal.  607.) 

16.  A  nonresident  defendant  in  an  action 
to  recover  money,  who,  at  the  time  of  filing 
a  demurrer  to  the  complaint,  filed  a  proper 
demand  for  the  change  of  the  place  of  trial 
to  the  county  of  his  residence,  ami  an  affi- 
davit of  merits,  showing  the  county  of  his 
residence,  and  that  he  has  "fully  and  fairly 
stated  the  case  In  this  cause"  to  his  attor- 
neys, naming  them,  and  that,  after  such 
statement,  he  is  by  each  of  them  advised, 
and  verily  believes,  that  he  has  "a  good  and 
substantial  defense  on  the  merits  to  said  ac- 
tion," makes  a  sufficient  showing  of  merits 
to  entitle  him  to  the  change  demanded. 
<  Nolan  v.  McDuffle,  125  Cal.  334.) 

Pending  motion  to  change  for  nonresl- 
dence,  court  cannot  pass  upon  demurrer. 
See  post,  22. 

2.  Practice  and  Hearing,  Renewal  of  Mo- 
tion; Affidavits  and  Judgments  on;  Pro- 
ceedings after  Refusal  of  Motion. 

Affidavits  on  motion  for  change  of  venue 
to  residence  of  defendant    See  ante,  II,  1,  b. 

Judge  to  decide  on  affidavits  and  not  on 
his  own  knowledge  on  motion  for  change  be- 
cause of  disqualification  of  judge.  See 
irnte,  10. 

Practice  on  motion  for  change  of  venue 
where  some  of  defendants  are  nonresidents. 
See  ante,  5. 


Affidavit  on  motion  for  change  of  venue, 
when  sufficiently  shows  merits.  See  ante, 
10. 

Qualification  of  judge  before  motion  for 
change  of  venue  for  disqualification  ruled 
on.    See  ante,  13. 

17.  An  application  for  a  change  of  the 
place  of  trial  is  properly  refused,  where  the 
defendants  did  not  appear,  or  answer  or  de- 
mur at  the  time  when  the  motion  was  made. 
(Bagley  v.  Cohen,  121  Cal.  604.) 

18.  Where  the  verified  complaint  in  an  ac- 
tion against  a  corporation  alleged  a  contract 
with  the  corporation  made  and  payable  in 
the  county  in  which  the  action  was  brought, 
and  affidavits  in  conflict  with  the  complaint 
were  presented  upon  motion  for  change  of 
the  place  of  trial  to  the  county  where  the 
corporation  had  Its  principal  place  of  ousl- 
ness,  the  verified  complaint  raises  a  suffi- 
cient conflict  to  support  an  order  denying 
the  motion,  and  where  counter-affidavits 
were  also  read  in  support  of  the  complaint, 
the  decision  cannot  be  disturbed.  (Bowers 
v.  Modoc  Land  etc.  Co.,  117  Cal.  50.) 

19.  The  denial  of  an  application  for  a 
change  of  the  place  of  trial  does  not  pre- 
clude the  granting  of  a  similar  application 
subsequently  made,  as  the  doctrine  of  res 
judicata  is  not  applicable  to  motions  in  a 
pending  action.  (Johnston  v.  Brown,  115 
Cal.  694.) 

20.  Where,  in  an  action  against  executors, 
the  defendants  move  for  a  change  of  venue 
to  the  county  of  their  residence,  the  fact 
that  the  plaintiffs,  at  the  hearing  of  the 
motion  for  a  change  of  venue,  waived  their 
claim  for  costs  against  the  executors  per- 
sonally, and  agreed  to  look  to  the  estate 
alone  for  them,  did  not  affect  the  'right  of 
the  executors  to  a  change  of  venue  to  the 
county  of  their  residence.  (Thompson  v. 
Wood,  115  Cal.  301.) 

21.  The  ruling  upon  a  motion  to  change 
the  place  of  trial  of  an  action  to  foreclose  a 
mortgage  on  the  ground  of  the  disqualifica- 
tion of  the  judge,  which  was  taken  under 
advisement  by  the  disqualified  judge,  and 
never  passed  upon,  and  was  again  called 
up  for  hearing  before  his  successor,  who  was 
qualified  to  try  the  case,  Is  to  be  tested  by 
the  conditions  existing  when  the  motion  is 
passed  upon,  and  the  qualified  judge  may 
properly  deny  the  motion.  (Santa  Cruz 
Bank  of  Savings  v.  Taylor,  125  Cal.  249.) 

22.  Pending  the  hearing  of  a  motion  for 
the  change  of  the  place  of  trial  by  a  nonres- 
ident defendant,  and  until  it  is  passed  upon, 
the  court  has  no  jurisdiction  to  hear  and  de- 
termine a  demurrer  to  the  complaint,  and  its 
order  made  in  passing  upon  the  same  is  a 
nullity.  If  the  motion  should  be  granted, 
the  defendant  is  entitled  to  have  the  demur- 
rer passed  upon  In  the  county  of  his  resi- 
dence.   (Nolan  v.  McDuffle,  125   Cal.  334.) 

23.  A  justice's  court  is  not  ousted  of  jur- 
isdiction to  try  a  defendant  accused  of  mis- 
demeanor by  the  mere  filing  of  an  affidavit 
of  the  defendant  that  he  had  reason  to  be- 
lieve and  did  believe  that  he  could  not  have 
a  fair  and  impartial  trial  before  the  justice 
by  reason  of  his  prejudice  and  bias,  and  any 
error  committed  by  the  judge  In  refusing  to 
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change  the  place  of  trial  on  that  ground, 
must  be  remedied  by  apeal  from  the  judg- 
ment, which  is  not  void,  and  habeas  corpus 
does  not  lie.    (Ex  parte  Wright,  119  Cal.  401.) 

24.  The  refusal  of  a  justice  of  the  peace  to 
allow  a  change  of  venue,  upon  an  affidavit 
showing  the  interest,  prejudice,  and  bias  of 
the  justice,  though  erroneous,  and  subject  to 
reversal  upon  appeal,  does  not  render  sub- 
sequent  proceedings  before  the  justice  with- 
out jurisdiction,  nor  Invalidate  the  judgment 
rendered  by  him,  nor  render  the  constable 
liable  to  the  defendant  for  the  conversion  of 
his  property  sold  under  execution  issued  up- 
on such  judgment.  (Rltzman  v.  Burnham, 
114  CaL  522.) 

25.  A  judgment  rendered  in  an  action,  af- 
ter an  erroneous  refusal  to  grant  a  change 
of  venue  on  acount  of  the  disqualification,  of 
the  trial  judge  by  interest,  has  no  force  or 
validity,  and  will  be  reversed  on  appeal  with- 
out a  consideration  of  the  merits.  (Meyer  v. 
San  Diego,  121  Gal.  113.) 

VERBAL  STIPULATIONS. 
See  Stipulations. 


VERDICT. 
See  Jury  and  Jurors. 

On  criminal  prosecution.  See  Criminal 
Law,  IX,  9. 

On  prosecution  for  particular  offenses. 
See  Criminal  Law,  XI. 

In  particular  actions.  See  Particular 
Title. 

Court  may  direct  verdict  in  suit  to  enforce 
trust  although  evidence  is  conflicting.  See 
Trusts  and  Trustees,  84. 

Directing  jury  to  acquit  or  convict.  See 
Criminal  Law,  IX,  9. 

It  Is  error  for  court  to  direct,  in  an  action 
of  negligence,  when.  See  Common  Carriers. 
17. 

Court  In  ejectment  may  properly  direct 
verdict,  when.    See  Mexican  Lands,  17. 

Nonsuit.    See  Nonsuit. 

Verdict  for  "defendants,"  certainty  and 
sufficiency  of.    See  Replevin,  20. 

Surplusage  in,  what  Is  and  rejection  of. 
See  Criminal  Law,  498. 

General  verdict  where  there  are  several  is- 
sues, sufficiency  of  evidence  to  support 
See  Negligence,  55. 

General,  Is  sufficient  in  action  to  quiet 
title.    See  Mines  and  Mining,  15. 

Sufficiency  of  complaint  containing  several 
counts  where  general  verdict.  See  Pleading 
and  Practice,  10. 

Equity,  verdict  in  is  advisory.  See  Equity, 
9. 

In  suit  to  enforce  trust  is  advisory  merely. 
See  Trusts  and  Trustees,  84. 

In  suit  to  quiet  title,  merely  advisory. 
See  Quieting  Title,  2. 

Setting  aside  conditionally.  See  New 
Trial,  80. 

Affidavit  of  juror  to  impeach.  See  Jury 
and  Jurors,  63  et  seq. 


Presumption  in  favor  oft.  See  Appeals. 
XI,  14,  f. 

Not  reviewed  where  evidence  conflicting. 
See  Appeals,  XI,  12,  d. 

1.  The  correctness  of  a  ruling  directing  a 
jury  to  find  a  verdict  in  favor  of  one  party 
depends  upon  whether  there  is  any  evidence 
before  the  jury  which  would  have  author- 
ized a  different  verdict,  it  being  the  function 
of  the  jury  to  decide  all  questions  of  fact  in 
cases  of  conflicting  evidence,  or  as  between 
different  inferences  of  fact;  but  where  there 
is  no  evidence  before  the  jury  which  would 
have  authorized  a  different  verdict,  and  the 
court  would  be  bound  to  set  aside  its  verdict 
if  rendered  otherwise,  as  contrary  to  the  evi- 
dence, the  matter  becomes  a  question  of  lawr 
and  the  court  may  direct  a  verdict  in  accord- 
ance with  its  ruling  upon  the  question  of 
law.  (Los  Angeles  F.  &  M.  Co.  v.  Thompson. 
117  Cal.  594.) 

2.  On  a  motion  for  a  new  trial  in  an  action 
to  recover  damages  for  personal  injuries,  a 
prima  facie  showing  that  a  verdict  in  favor 
of  the  plaintiff  was  arrived  at  by  a  resort  to 
chance  Is  made  by  an  affidavit  of  defendant's 
counsel,  based  upon  information  from  sev- 
eral of  the  jurors  not  named,  who  declined 
to  make  affidavit  thereto,  that  the  jurymen 
agreed  to  be  governed  by  the  quotient  arising 
from  the  addition  of  each  juror's  estimate  of 
the  damages,  and  dividing  the  total  by 
twelve,  and  the  quotient  being  fractional, 
they  then,  without  further  deliberation, 
adopted  and  inserted  an  even  sum,  in  connec- 
tion with  further  affidavits  showing  the 
finding  of  slips  of  paper  In  the  juryroom  in- 
dicating such  addition  and  division.  (Mc- 
Donnell v.  Pescadero  etc.  Stage  Co.,  120  Cal. 
475.) 

3.  The  prima  facie  showing  thus  made  is 
overcome  by  the  counter-affidavits  of  two  of 
the  jurors  in  support  of  the  verdict,  showing 
that  there  was  in  fact  no  agreement  to  be 
governed  by  the  addition  and  division  made, 
after  the  balloting,  but  that  it  was  done 
merely  to  ascertain  the  average,  and  was  not 
to  control  the  minds  of  the  jurors  nor  to 
forestall  their  ultimate  conclusion,  and  was 
merely  a  basis  from  which  to  work  in  their 
effort  to  reach  a  verdict,  and  that  the  verdict 
finally  reached  was  found  only  after  consul- 
tation and  deliberation,  and  was  not  in  ac- 
cordance with  any  previous  agreement;  and 
the  trial  judge  was  justified  in  accepting 
their  statements  under  oath,  against  those  of 
jurymen  who  were  unwilling  either  to  state 
the  facts  under  oath,  or  to  allow  their  iden- 
tity to  be  disclosed.  (McDonnell  v.  Pesca- 
dero etc.  Stage  Co.,  120  Cal.  476.) 

VERIFICATION. 

Petition  for  sale  of  realty  must  be  verified. 
See  Estates  of  Deceased  Persons,  84. 

Petition  insufficiently  verified  not  amend- 
able.   See  Bankruptcy  and  Insolvency.  11. 

Where    there    are    inconsistent  defenses. 
See  Pleading  and  Practice,  20. 


VESSELS— WAIVER. 
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VESSELS. 

See  Shipping. 

Adjudication  as  to  ownership,  conclusive- 
ness.   See  Admiralty. 

VESTED  RIGHTS. 

Lands  affecting.  See  Constitutional  Law, 
III,  7. 

Running  of  statute  of  limitations.  See 
Statute  of  Limitations,  3. 

Beneficiary,  right  of  is  not  vested.  See 
Benevolent  Societies,  10. 

Application  to  purchase  tide  lands  does  not 
create.  See  Swamp  and  Overflowed  Lands, 
4. 

No  vested  right  in  penalty.  See  Statutes, 
14. 

VETO. 

Ordinance  vetoed  and  not  again  acted  on, 
effect  of.    See  San  Diego,  3. 

VIEW  OF  PREMISES. 
See  Criminal  Law,  XI,  16,  d,  O. 

In  action  for  negligence.  See  Negligence, 
III,  4. 

Refusal  of,  question  how  presented  for  re- 
view.   See  Appeals,  VII,  5. 

VOID  CONTRACTS. 
See  Contracts,  III. 

VOID  JUDGMENTS. 
See  Judgments,  X. 

VOLUNTARY. 
Payment,  when  Is.    See  Payment,  8. 

VOLUNTARY  CONVEYANCES. 
See  Fraudulent  Conveyances,  II,  3. 

VOLUNTARY  INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 

VOLUNTEERS. 

Payment  by,  not  entitled  to  subrogation. 
See  Subrogation,  2. 

VOTERS. 
See  Elections. 

VOUCHERS. 
See  Executors  and  Administrators,  VIII,  5. 

WAGERS. 
Gaming.    See  Gaming. 


WAIVER. 

1.  A  waiver  is  the  intentional  relinquish- 
ment of  a  known  right;  and  in  order  to  con- 
stitute or  establish  a  waiver  by  subsequent 
consent  to  or  ratification  of  a  fraudulent  con- 
veyance by  the  debtor,  there  must  be  a  clear, 
unequivocal  and  decisive  act  of  the  cred- 
itor showing  a  purpose  to  abandon  or  waive 
the  legal  right  to  assail  such  conveyance,  or 
acts  amounting  to  an  estoppel  on  his  part. 
(First  Nat.  Bank  of  Los  Angeles  v.  Maxwell, 
123  Cal.  360.) 

2.  Where  the  Interest  upon  the  mortgage 
contract  was  paid  by  the  mortgagor  in  ac- 
cordance with  his  agreement,  either  directly 
or  by  ratification  of  sales  of  pledged  personal 
property,  the  proceeds  of  which  were  applied 
to  such  payment,  he  thereby  waives  objec- 
tion to  the  invalidity  of  the  contract  for  pay- 
ment of  interest,  and  it  is  too  late  for  him  to 
complain  thereof.  (London  etc.  Bank  v. 
Bandmann,  120  Cal.  220.) 

Appearance  and  answer,  waiver  by.  See 
Supplementary  Proceedings,  3. 

Appearance,  provisions  in  code  as  to  time 
for,  waiver  of.    See  Appearance,  2. 

Street  assessment,  defect  in,  waiver  of  by 
failure  to  appeal.    See  Streets,  103. 

Attorney,  recognition  of,  does  not  waive 
objection  to  authority,  when.  See  Attorney 
and  Client,  8. 

Bond,  objection  to,  what  waives.  See 
Bankruptcy  and  Insolvency,  19. 

Bond,  objection  because  of  want  of  new  is 
waived  by  proceeding.  See  Bankruptcy  and 
Insolvency,  17. 

Bond,  want  of,  waived-  by  failure  to  ob- 
ject   See  Bankruptcy  and  Insolvency,  18. 

Contract,  right  to  rescind,  waiver  of.  See 
Rescission  of  Contracts,  I. 

Commissions,  waiver  of.  See  Executors 
and  Administrators,  IX,  1. 

Conditions,  waiver  of  by  failure  to  object 
to.    See  Contracts,  27,  29. 
1     Claim,  failure  to  present,  waiver  of,  by 
failure  to  set  it  up.    See  Estates  of  Deceased 
Persons,  51. 

Clerk  of  attorney  cannot  waive  written 
notice.    See  Appeals,  141. 

Condition  for  good  title,  what  does  not 
waive.    See  Vendor  and  Vendee,  5. 

Consul  appearing  or  suffering  default  in 
state  court  waives  right  to  trial  in  federal 
court.    See  Consuls,  5. 

Default,  waiver  of.  See  Husband  and 
Wife,  61. 

Delivery,  want  of,  waiver  of.  See  Sales, 
II,  3. 

Demand,  improper,  waiver  of.  See  Ten- 
der, 13. 

Demurrer,  error  in  sustaining  waived  by 
filing  amended  complaint.  See  Pleading  and 
Practice,  44. 

Demurrer  is  not  waived  by  filing  answer* 
See  Pleading  and  Practice,  29. 

Description,  indefiniteness  of,  is  waived 
when.    See  Exchange,  2. 

Evidence,  objections  to,  waiver  of.  See 
Evidence,  87,  88. 

Evidence,  failure  to  object  to,  waiver  by. 
See  Criminal  Law,  127. 
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Evidence,  waiver  of  error  by  failure  to 
specify  objection  particularly.  See  Evi- 
dence, 89. 

Exceptions  are  not  waived  by  not  being 
considered  in  argument.    See  Appeals,  247. 

Executor  cannot  waive  privilege.  See 
Privileged  Communications,  7. 

Failure  to  demur,  waiver  by.  See  Mechan- 
ics' Liens,  66. 

Failure  to  object  waiver  by.  See  Estates 
of  Deceased  Persons,  75. 

False  statements  In  insurance  application, 
what  waives.    See  Insurance,  66,  67. 

First  payment  of  insurance,  agent  may 
waive.    See  Insurance,  I,  4,  a. 

Forfeiture.    See  Forfeiture. 

Forfeiture,  dealings  after,  effect  of  as  wai- 
ver.   See  Benevolent  Societies,  9. 

Forfeiture  for  nonpayment  by  extension 
of  time  by  agent.    See  Insurance,  12. 

Forfeiture,  waiver  of.    See  Franchises,  5. 

Fraud,  waiver  of.    See  Fraud,  II. 

Fraud,  waiver  of,  by  delivery  of  policy 
with  knowledge.    See  Insurance,  29. 

Fraudulent  conveyance,  right  to  attack, 
what  does  not  waive.  See  Fraudulent  Con- 
veyances, 19,  20. 

Illegal  condition,  waiver  of,  effect  of.  See 
Municipal  Corporations,  18. 

Interpleader,  objection  to,  what  waives. 
See  Interpleader,  3. 

Irregularities,  waiver  of,  what  are  admis- 
sions amounting  to.  See  Benevolent  Socie- 
ties, 12. 

Jury  trial,  waiver  of.  See  Jury  and  Jur- 
ors, I. 

Lien,  burden  of  proof  of.  See  Vendor  and 
Vendee,  31. 

Lien,  vendor's  is  not  waived  by  taking  se- 
curity.   See  Vendor  and  Vendee,  32. 

Lien,  waiver  of  by  assignment.  See  Ven- 
dor and  Vendee,  34. 

Misjoinder,  waiver  of,  what  is.  See  Sur- 
etyship, 11. 

Mortgage,  right  to  proceed  on,  waiver  of 
by  personal  action  on  note.    See  Mortgages, 

Notice,  defect  In  not  waived  by  appearance 
or  amendment.    See  New  Trial,  49. 

Notice,  defective,  of  settlement,  waiver  of. 
&ee  Appeals,  142. 

Notice  to  minor  heirs,  attorney  cannot 
waive.  See  Estates  of  Deceased  Persons,  21, 
22. 

Notice,  waiver  of,  effect  of.  See  Insur- 
ance, 20. 

Notice,  waiver  of,  what  is.  See  Pledges, 
30. 

Notice,  want  of,  what  constitutes  waiver. 
See  Appeals,  137. 

Objection,  failure  to  make  at  time  of  in- 
terrogatory is  a  waiver.    See  Depositions,  4. 

Objection,  waiver  of  by  want  of  specific 
objection.    See  Criminal  Law,  228. 

Option,  right  to  exercise  is  not  waived  by 
delay.    See  Mortgages,  98. 

Physician,  testimony  of,  waiver  of  right  to 
testify  by  failure  to  object  See  Privileged 
Communications,  9. 

Pleading,  defect  in,  waived  by  not  object- 
ing to  the  evidence.    See  Estoppel,  11. 


Preliminary  examination.  See  Criminal 
Law,  13. 

Premium,  waiver  of  first  payment  of  by 
agent.    See  Insurance,  I,  4,  a. 

Presumption  of.    See  Appeals,  XI,  14,  i. 

Provision  as  to  waiver  of  objections  not 
urged  to  mode  of  offer  to  be  liberally  con- 
strued.   See  Contracts,  26. 

Public  examination  before  committing 
magistrate,  what  waives  right  to.  See  Crim- 
inal Law,  11. 

Right  to  sue  in  courts  of  law  may  be 
waived.    See  Benevolent  Societies,  20. 

State,  prior  tort  of,  cannot  be  waived  and 
assumpsit  maintained.    See  State,  2. 

Statute  of  limitations,  waiver  of  by  ex- 
ecutor. See  Executors  and  Administrators, 
VI,  5. 

Statute  of  limitations  waiver  of.  See 
Statute  of  Limitations,  IX. 

Statutory  provision,  what  is  waiver  of. 
See  Insurance,  62. 

Stipulation  that  general  demurrer  be  over- 
ruled is  not  waiver  of  insufficiency  of  com- 
plaint.   See  Pleading  and  Practice,  28. 

Stockholder,  liability,  not  waived  by  un- 
signed agreement  in  deposit  book.  See 
Banks  and  Banking.  33. 

Substituting  party  ex  parte,  error  In,  is 
waived  by  answer.    See  Parties,  12. 

Time  to  prepare  for  preliminary  examina- 
tion.   See  Criminal  Law,  13. 

Variance,  objection  because  of  when 
waived.    See  Variance,  6. 

Vendor's  lien,  what  necessary  to  constitute. 
See  Vendor  and  Vendee,  30. 

Warranty  in  policy,  waiver  of  by  delivery 
of  policy.    See  Insurance,  9,  10. 

Withdrawal  of  waiver  of  compensation. 
See  Executors  and  Administrators,  99. 

Witness,  constitutional  privilege  of,  what 
is  not  a  waiver  of.    See  Witnesses,  10. 

Witnesses,  privilege  of,  waiver  of.  See 
Witnesses,  10. 

WALLS. 

See  Party- walls. 

WANT  OF  PROSECUTION. 
See  Dismissal,  I. 

WAR  BONDS. 
Indian  war  bonds.    See  Bonds,  II. 

WARDENS. 

State's  prison,  warden  of,  may  execute 
death  sentence.    See  Criminal  Law,  510. 

WARDS. 
See  Guardian  and  Ward. 

WAREHOUSEMEN. 

1.  Where  part  of  goods  stored  in  a  ware- 
house, for  which  storage  receipts  were  given 
to  the  owner,  was  sold  by  the  owner  to  a 
firm  which  paid  part  of  the  purchase  money, 
and  gave  a  note  for  the  remainder,  purport- 
ing to  give  the  owner  a  lien  upon  the  goods 
to  secure  the  note,  but  the  owner  gave  an 
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order  upon  the  warehouseman  to  such  firm 
for  the  goods,  which  subsequently  sold  them 
to  a  bona  fide  purchaser  in  the  ordinary 
course  of  business  for  full  value,  and  gave  to 
him  an  order  for  the  goods,  which  were  then 
segregated  and  set  apart  to  him  by  the  own- 
er of  the  warehouse,  to  whom  he  thereafter 
paid  storage  therefor,  such  bona  fide  pur- 
chaser Is  protected  against  the  original  own- 
er of  the  goods,  and  cannot  be  compelled  to 
pay  the  residue  of  the  purchase  money  due 
to  such  owner  from  the  first  purchaser. 
(Goldstone  v.  Merchants'  Ice  etc.  Co.,  123 
Gal.  625.) 

2.  A  statement  In  the  order  given  to  the 
firm,  "no  goods  delivered  without  a  receipt 
properly  filled  out,"  merely  imports  that  the 
warehouse  must  take  a  receipt  for  the  goods 
delivered  as  evidence  of  delivery,  and  does 
not  Impart  notice  to  a  subsequent  purchaser 
of  any  claim  of  the  owner  upon  the  goods 
delivered.  Neither  does  a  designation  in  the 
order  from  such  firm  for  delivery  of  the 
goods  sold  and  set  apart  to  the  bona  fide  pur- 
chaser, as  being  "storage  receipt  No.  B.  55," 
put  such  purchaser  upon  inquiry  as  to  any 
rights  of  the  original  owner  of  the  goods  as 
against  the  firm.  (Goldstone  v.  Merchants' 
Ice  etc.  Co.,  123  Cal.  625.) 

3.  Under  the  provision  in  the  act  of  1878 
(Stats.  1878,  p.  949),  providing  that  in  case  of 
negotiable  warehouse  receipts,  goods  can  be 
delivered  only  upon  presentation  of  the  re- 
ceipt, and  Indorsement  thereon  of  the  goods 
delivered,  while  In  case  of  non-negotiable  re- 
ceipts the  warehouseman  may  deliver  goods 
upon  the  written  order  of  the  person  hold- 
ing the  receipts,  there  can  be  no  presumption 
that  warehouse  receipts  are  negotiable;  but 
where  an  order  is  given  upon  the  warehouse- 
man by  the  owner  of  the  receipts,  the  impli- 
cation is  that  the  receipts  were  non-negoti- 
able. (Goldstone  v.  Merchants'  Ice  etc.  Co., 
123  Cal.  625.) 

4.  The  purchaser  of  a  forged  warehouse 
receipt,  which  was  signed  in  blank  by  one 
who  had  ceased  to  be  the  agent  in  charge  of 
the  warehouse,  and  which  was  fraudulently 
obtained  and  filled  in  with  a  false  statement 
of  a  large  deposit  of  grain  in  the  warehouse, 
by  the  person  procuring  the  blank  receipt, 
who  sold  the  same  to  the  purchaser,  through 
an  agent,  who  bad  notice  that  the  receipt 
was  signed  after  the  agent  signing  it  had 
ended  his  employment  in  the  warehouse, 
must  suffer  the  loss,  and  cannot  throw  It  up- 
on the  warehouse,  under  the  maxim  embod- 
ied In  section  3543  of  the  Civil  Code.  (Mc- 
Near  v.  Bourn,  122  Cal.  621.) 

5.  In  an  action  by  the  purchaser  of  the 
spurious  warehouse  receipt  against  the  own- 
ers of  the  warehouse,  their  former  agent  hav- 
ing testified  that  prior  to  the  purchase  of  the 
receipt,  he  gave  notice  to  the  agent  of  the 
plaintiff  of  the  fact  and  date  of  his  dis- 
charge, it  was  competent  for  defendants  to 
show  by  him  when  his  employment  ceased, 
and  that,  on  that  date,  no  such  lot  of  grain 
as  that  described  in  the  receipt  was  in  the 
warehouse,  and  that  he  subsequently  told 
plaintiff's  agent  that  there  was  something 
wrong  about  that  receipt.    It  was  also  com- 


petent to  show  by  hdm  the  circumstances  un- 
der which  he  signed  the  receipt  in  blank,  and 
that  the  body  of  it  was  filled  In  by  another 
person.    (McNear  v.  Bourn,  122  Cal.  621.) 

6.  Under  the  statutes  of  this  state,  a  sale 
of  goods  stored  in  a  warehouse,  to  satisfy  the 
lien  of  the  warehouseman  for  unpaid  storage 
charges,  if  the  goods  are  other  than  perisha- 
ble property,  baggage  or  luggage,  can  only  be 
made  at  auction  after  such  actual  notice  to 
the  owner  of  the  time  and  place  of  sale,  and 
notice  to  the  public  usual  at  the  place  of  sale, 
as  is  required  in  the  case  of  the  sale  of 
pledged  property,  or  upon  foreclosure  of  the 
right  of  redemption  by  a  judicial  sale  under 
the  direction  of  a  competent  court.  (Stewart 
v.  Naud,  125  Cal.  596.) 

7.  Upon  the  sale  of  stored  household  goods 
by  a  warehouseman  to  pay  storage  charges 
thereon,  without  actual  notice  to  the  owner, 
the  warehouseman  is  liable  to  the  owner  for 
conversion  of  the  goods.  (Stewart  v.  Naud, 
125  Cal.  596.) 

8.  The  negligence  of  the  agent  in  charge  of 
the  warehouse  in  not  having  noted  the  ad- 
dress of  the  owner  of  the  goods  on  the 
warehouse  books,  as  requested,  was  the 
negligence  of  the  warehouseman;  and  the 
resulting  ignorance  of  his  address  cannot  ex- 
cuse the  want  of  actual  notice  to  him  of  the 
time  and  place  of  sale.  (Stewart  v.  Naud, 
125  Cal.  596.) 

WARRANT. 

Return    of,    on    street    assessment.      See 
Streets,  XI,  3. 
Arrest  without  a  warrant.    See  Police,  2. 


WARRANTY. 

See  Guaranty,  7. 

Policies,  warranties  in.    See  Insurance,  I, 
3. 
Sales,  warranties  in.    See  Sales,  VI. 

1.  Section  1770  of  the  Civil  Code,  provid- 
ing that  "one  who  manufactures  an  article 
under  an  order  for  a  particular  purpose,  war- 
rants by  the  sale  that  it  is  reasonably  fit  for 
that  purpose,"  does  not  apply  where  the 
manufactured  article  Is  furnished  under  a 
contract  demanding  that  it  be  made  accord- 
ing to  specifications,  and  the  contract  is 
literally  performed;  but,  in  such  case,  the 
purchaser  selects  the  article,  and  obtains 
what  he  orders,  and,  in  the  absence  of  an  ex- 
press warranty,  assumes  the  risk  following 
the  purchase.  (Bancroft  v.  San  Francisco 
Tool  Co.,  120  Cal.  228.) 

2.  An  express  warranty  in  a  contract  for 
the  erection  of  an  elevator,  which  included 
full  specifications  as  to  the  manner  of  the 
erection,  and  as  to  the  material  to  be  used, 
by  the  terms  of  which  the  work  mentioned 
in  the  contract  was  to  be  furnished  "in  a 
first-class,  workmanlike  manner,"  refers  only 
to  the  work  in  the  erection  of  the  elevator, 
under  the  specifications  made  in  the  con- 
tract, and  cannot,  by  any  reasonable  con- 
struction, be  held  to  warrant  that  the  plan 
or  design  of  the  elevator,  or  the  specifica- 
tions made  in  the  contract,  were  first  class, 
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or  that  the  elevator  waft  suitable  for  the  pur- 
poses intended.  (Bancroft  v.  San  Francisco 
Tool  Co.,  120  Cal.  228.) 

3.  The  fact  that  the  size  of  the  drum  speci- 
fied in  the  contract  proved  to  be  Insufficient, 
and  that  damage  resulted  therefrom,  Is 
immaterial,  as  respects  an  express  warranty 
merely  to  furnish  the  work  mentioned  in  the 
contract  in  a  first-class  workmanlike  man- 
ner. (Bancroft  v.  San  Francisco  Tool  Co., 
120  Cal.  228.) 

WASTE. 

Action  by  lessee  for  waste  material.  See 
Landlord  and  Tenant,  III. 

Ambiguity  in  bond  to  stay  waste,  parol 
evidence  not  admissible,  when.  See  Evi- 
dence, 73. 

Liability  for  waste  by  cotrustee.  See 
Trusts  and  Trustees,  69. 

Sureties  in  action  against  them  for,  are  en- 
titled to  nonsuit,  when.    See  Appeals,  108. 

WATCHMAN. 

Employment  of,  whether  constitutes  an- 
nual work  on  mine.  See  Mines  and  Mining, 
6. 

WATER  COMPANIES. 

I.  Public  Water  Supply;  Rights  of  City 
and  Company;  Contract  between 
and  Agreement  to  Buy  Improve- 
ments. 

II.  Construction  of  Dam  and  Appropriation 
of  Water. 

III.  Contract  to  Supply  Water,  Construction 

of. 

IV.  Assignment  of  Rights  by. 

V.  Rates. 

1.  Duty  of  Supervisors  to  Fix;  Time 

of    Fixing    and    Removal    of 
Supervisors. 

2.  Construction     of    Constitutional 

Provision;    Notice    of    Fixing; 
Review  of  Action  by  Court. 

3.  Amount  of  Rates;  Basis  for  Fix- 

ing and  Considerations  Govern- 
ing. 

Action  by  stockholder  to  enjoin  supplying 
of  water  for  irrigation  to  new  stockholders. 
See  Corporations,  53,  54. 

Agreement  of  water  company  with  irriga- 
tion district.    See  Irrigation  Districts,  II. 

Enjoining  sale  of  water  to  other  than 
stockholders.  See  Irrigation  Companies, 
III. 

Irrigation  districts.  See  Irrigation  Dis- 
tricts. 

Irrigation  companies.  See  Irrigation  Com- 
panies. 

Lien  created  in  deed  of  overflowed  land 
to  secure  payments  for  water.  See  Vendor 
and  Vendee,  23. 

Receiver  of  insolvent  irrigation  company, 
duty  to  perform  its  contracts.  See  Re- 
ceivers, 26. 

Water  rates  on  mortgaged  property.  See 
Mortgages,  XIII. 


I.  Public  Water  Supply;  Rights  of  City  and 
Company;  Contract  between  and  Agree- 
ment to  Buy  Improvements. 

Void  lease  of  water  plant  by  city,  rights 
and  liabllties  under.  See  Municipal  Corpora- 
tions, IV,  4. 

Duty  to  supply  water.  See  Irrigation 
Companies,  II. 

Resolution  authorizing  mayor  to  lease 
water  works,  when  void.  See  Supervisors, 
I. 

State  may  impose  what  restrictions  it 
chooses  on  water  companies.    See  post,  16. 

Water  company  is  bound  by  conditions  im- 
posed.   See  post,  16. 

1.  Under  the  contract  of  the  city  of  Los 
Angeles  with  the  Los  Angeles  City  Water 
Company  for  thirty  years'  supply  of  water 
to  the  inhabitants  of  the  city,  made  in  1868, 
when  its  population  was  less  than  six  thou- 
sand, a  provision  that  the  water  company 
should  not  take  from  the  river  more  than 
ten  Inches  of  water  for  the  use  of  its  water- 
works without  the  previous  consent  of  the 
city  council,  whatever  its  meaning,  cannot 
limit  its  right  in  supplying  water  to  the  city 
to  ten  inches  measured  under  a  four-inch 
pressure,  without  formal  consent  of  the  city 
council,  where  it  appears  that  that  amount 
was  from  the  first  totally  Inadequate,  and 
that  without  objection  and  with  the  acqui- 
escence of  the  city  a  supply  of  three  hundred* 
Inches  of  water  was  originally  taken  and 
used  to  supply  the  city,  and  that  the  supply 
was,  with  like  acquiescence,  increased  with 
the  increase  of  the  population  to  seven  hun- 
dred Inches.  (Los  Angeles  v.  Los  Angeles 
City  Water  Co.,  124  CaL  368.) 

2.  The  city  having  acquiesced  in  the  con- 
tinued use  of  a  greater  amount  of  water  by 
the  water  company  from  1868  to  1896,  and 
in  its  expenditure  of  vast  sums  of  money  in 
supplying  the  city  with  water  in  pursuance 
of  the  contract,  upon  the  faith  of  the  con- 
tinuance of  its  right  to  use  sufficient  water 
for  that  purpose,  could  not  withdraw  its  con- 
sent to  such  use  within  the  period  of  the  con- 
tract; and  an  ordinance  passed  by  the  city 
council  in  1896  limiting  the  supply  of  the 
water  company  from  the  river  to  ten  inches 
of  water  under  a  four-inch  pressure,  is  in- 
valid. (Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  124  Cal.  368.) 

3.  Where  the  water  company  receives  pos- 
session under  the  contract  of  a  small  line 
of  wooden  pipes,  and  agreed  to  construct 
iron  pipes  throughout  the  city,  and  build  new 
waterworks,  as  the  demands  of  the  city  re- 
quired, and  at  the  expiration  of  thirty  years 
to  return  the  whole  to  the  city  "upon  pay- 
ment to  them  of  the  value  of  the  improve- 
ments made,"  etc.,  which  the  city  agreed 
to  pay,  the  contract  is  not  one  of  lease; 
but  whether  so  considered  or  not  the 
rights  of  the  parties  at  the  expiration  of  the 
contract  are  fixed  by  its  terms,  and  not  by 
legal  implication;  and  the  city  cannot  re- 
claim possession  from  the  water  company 
without  first  paying  or  tendering  the  value 
of  the  improvements.  (Los  Angeles  v.  Los 
Angeles  City  Water  Co.,  124  Cal.  368.) 


WATER  COMPANIES,  II,  III,  IV,  V,  1. 


719 


4.  The  city,  not  having  paid  or  tendered 
the  value  of  the  improvements,  and  having 
no  right  to  the  possession  of  the  works,  and 
no  rights  in  the  contracts  between  the  water 
company  and  the  rate  payers,  and  being 
adequately  protected  by  the  value  of  the  Im- 
proved waterworks,  it  cannot,  through  the 
appointment  of  a  receiver,  and  by  means  of 
an  injunction,  prevent  the  water  company 
from  receiving  payment  of  water  rates  after 
the  expiration  of  the  period  fixed  by  the  con- 
tract. (Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  124  Cal.  368.) 

5.  The  water  company  is  substantially  in 
the  position  of  a  mortgagee  in  possession, 
having  a  lien  on  the  property  Involved  as  se- 
curity for  the  performance  of  the  covenants 
of  the  city  contained  in  the  contract,  and. 
without  tender  of  payment,  its  possession 
should  not  be  ddsturbed  or  a  receiver  ap- 
pointed. (Los  Angeles  v.  Loe  Angeles  City 
Water  Co.,  124  Cal.  368.) 

6.  The  water  company,  not  having  an  ade- 
quate remedy  at  law,  may  enjoin  the  city 
from  using  its  municipal  power  to  take  forci- 
ble possession  of  the  waterworks.  (Los  An- 
geles v.  Los  Angeles  City  Water  Co.,  124 
Gal.  368.) 

II.  Construction  of  Dam  and  Appropriation 

of  Water. 

Appropriation  of  water.  See  Irrigation 
Companies,  I. 

Appropriated  for  public  use,  water,  when 
Is.     See  Irrigation  Companies,  1. 

Judicial  notice  as  to  amount  of  water  used 
in  proportion  to  population  not  taken.  See 
Judicial  Notice,  14. 

Bonds  to  pay  for  construction  of  water- 
works.   See  Bonds,  8. 

7.  Where  an  answer  fails  to  deny  the  alle- 
gation of  the  complaint  that  plaintiff  con- 
structed a  dam  across  the  bed  of  the  creek 
in  controversy,  at  a  specified  date,  the  ad- 
mission of  the  answer  is  sufficient  to  support 
a  finding  of  the  fact  alleged,  without  direct 
evidence  of  that  fact.  (San  Luis  Water  Co. 
v.  Estrada,  117  Cal.  168.) 

8.  Where  the  evidence  for  the  plaintiff 
shows  an  appropriation  of  the  waters  of  the 
creek  by  means  of  a  dam  and  flume,  and 
that  the  flume  had  the  capacity  alleged  in 
the  complaint,  and  that  the  water  company 
used  what  its  flume  would  carry,  and  that 
it  could  carry  all  the  waters  of  the  creek  in 
the  summer  time,  findings  that  it  had  ap- 
propriated the  waters  of  the  creek  to  the 
extent  of  the  alleged  capacity  of  the  flume 
are  supported  by  the  evidence.  (San  Luis 
Water  Co.  v.  Estrada^  117  Cal.  168.) 

9.  The  growing  necessities  of  a  town  sup- 
plied with  water  by  a  water  company  can- 
not give  the  corporation  the  right  to  more 
water  than  it  had  first  appropriated,  superior 
to  the  rights  that  other  appropriators  may 
meanwhile  have  acquired;  but  evidence  as 
to  how  much  water  was  required  to  supply 
the  town  may  be  admissible  to  show  that 
the  water  company  was  keeping  within  its 
powers  and  objects,  and  not  taking  water 
in  excess  of  its  needs.  (San  Luis  Water  Co. 
v.  Estrada,  117  Cal.  168.) 


IH.  Contract  to  Supply  Water,  Construction 

of. 

Contracts  for  sale  of  water.  See  Irriga- 
tion Companies,  II. 

Mandamus  to  compel  supplying  of  water. 
See  Irrigation  Districts,  II. 

Interest  not  recoverable  for  breach  of  con- 
tract to  supply  water,  when.  See  Damages, 
25. 

Agreement  to  furnish  water  supply,  alleg- 
ing performance  of  contracts.  See  Con- 
tracts, 42. 

10.  A  contract  to  supply  water  on  certain 
premises  owned  by  the  plaintiff  at  the  date 
of  the  contract  is  confined  to  those  premises, 
and  does  not  extend  to  other  property  leased 
therewith  by  the  plaintiff  to  a  tenant,  nor  to 
any  other  land  acquired  by  the  plaintiff  after 
the  date  of  the  contract,  and  evidence  offered 
to  show  damage  to  such  other  property  is 
properly  excluded.  (Perrea  v.  Chabot,  121 
CaL  233.) 

IV.  Assignment  of  Rights  by. 

11.  Where  a  franchise  was  granted  by  the 
legislature  by  special  act,  to  certain  indi- 
viduals and  their  assigns,  to  supply  the  in- 
habitants of  a  town  with  pure  water,  with- 
out any  provision  that  they  shall  incorporate, 
the  grantees  may  thereafter  make  a  valid 
assignment  of  the  franchise  to  a  corporation 
subsequently  organized  under  the  general 
laws  of  the  state  for  the  purpose  of  supply- 
ing the  same  town  and  its  inhabitants  with 
pure  water,  and  the  purchase  of  such  fran- 
chise is  within  the  powers  of  such  corpora- 
tion, and  contributes  necessarily  and  directly 
to  its  objects  and  purposes,  nor  can  the 
validity  of  such  assignment  be  assailed  upon 
the  ground  that  the  power  to  supply  a  city 
with  water  cannot  be  conferred  directly  or 
indirectly  upon  a  corporation  by  special  act 
under  the  constitution,  where  ho  connec- 
tion can  be  traced  between  the  corporation 
and  the  passage  of  the  special  act,  and  it 
does  not  appear  that  the  act  was  obtained 
for  the  purpose  of  evading  the  constitutional 
inhibition.  (San  Luis  Water  Co.  v.  Estrada, 
117  Cal.  168.) 

V.  Rates. 

1.  Duty  of  Supervisors  to  Fix;  Time  of  Fix- 
ing and  Removal  of  Supervisors. 

Proceeding  to  remove  supervisors  for  fail- 
ing to  fix  rates,  when  a  civil  proceeding.  See 
Appeals,  201. 

Legislature  cannot  authorize  proceeding  by 
Interested  person  to  remove  supervisors  for 
failure  to  fix  rates.    See  Criminal  Law,  25. 

12.  An  ordinance  fixing  water  rates  passed 
subsequent  to  the  month  of  February,  and 
prior  to  July  1st,  when  It  Is  required  to  take 
effect  Is  equally  as  valid,  without  peremp- 
tory process  compelling  it,  as  if  passed  under 
its  mandate.  (Fitch  v.  Board  of  Supervisors, 
122  Cal.  285.) 

13.  A  taxpayer  Is  not  an  "Interested 
party,"  within  the  meaning  of  section  1  of 
article  XIV  of  the  constitution,  authorizing 
peremptory  process  to  compel  the  fixing  of 
water  rates  for  the  use  of  water  In  munlci- 
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palities,  if  not  fixed  in  the  month  of  Feb- 
ruary; and  if  such  rates  are  thereafter  fixed 
prior  to  July  1st,  a  taxpayer  has  no  interest 
which  can  sustain  a  subsequent  action  by 
him  to  remove  the  municipal  board  from 
office  for  mere  delay  to  fix  rates  in  the  month 
of  February,  under  section  8  of  the  act  of 
1881  (Stats.  1881,  p.  54),  authorizing  such  re- 
moval for  failure  of  the  board  to  perform 
its  duties  "a<t  the  time"  and  in  the  manner 
therein  specified,  "at  the  suit  of  any  inter- 
ested party."  (Fitch  v.  Board  of  Super- 
visors, 122  Gal.  285.) 

14.  Where  a  proceeding  was  Instituted  in 
the  superior  court  to  remove  a  board  of 
supervisors  from  office  for  neglect  to  fix 
water  rates  in  the  month  of  February,  the 
question  as  to  the  constitutionality  of  the 
statute  under  which  the  proceeding  was  had 
is  more  appropriate  to  be  determined  upon 
appeal  from  the  judgment  removing  the 
board,  than  upon  mandamus  to  enforce  a 
tax  levy  made  by  the  de  facto  board  of 
supervisors.  (Morton  v.  Broderick,  118  CaL 
474.) 

15.  The  constitutional  provision  authoriz- 
ing the  legislature  to  prescribe  "further  pro- 
cesses and  penalties"  for  failure  to  pass  the 
ordinance  in  the  month  of  February  is  to  be 
understood  as  only  authorizing  such  pro- 
cesses and  penalties  as  are  within  the  power 
of  the  legislature  to  prescribe,  In  view  of 
other  limitations  of  the  constitution.  (Fitch 
v.  Board  of  Supervisors,  122  Gal.  285.) 

• 

2.  Construction  of  Constitutional  Provision; 
Notice  of  Fixing;  Review  of  Action  by 
Courts. 

Construction  of  constitutional  provision  as  < 
to  further  processes  and  penalties  for  failure 
to  fix  rates.    See  ante,  15. 

Question  of  extent  or  limit  of  compensa- 
tion is  for  municipal  body  alone.  See  post, 
29. 

Court  cannot  determine  any  limit  of  just 
compensation.    See  post,  29. 

Ordinance  fixing  rates,  presumption  on  ap- 
peal.   See  Appeals,  390. 

Receiver  of  water  company  restrained 
from  collecting  rates  where  appeal  taken. 
See  Receivers,  21. 

Invalidity  of  ordinance  establishing  water 
rates,  how  presented  for  review.  See  Ap- 
peals, VII,  8. 

16.  The  business  of  supplying  cities  and 
towns  with  water  is  so  far  public  in  its  na- 
ture that  the  state  may  Impose  such  condi- 
tions and  restrictions  upon  its  exercise  as 
may  be  thought  proper,  and  a  water  com- 
pany entering  upon  that  business,  under  the 
present  constitution,  is  bound  to  submit  to 
the  conditions  and  restrictions  thereby  im- 
posed upon  it;  and  the  provision  of  section 
1  of  article  XIV  of  the  state  constitution  is 
not  opposed  to  the  constitution  of  the  United 
States,  in  that  it  deprives  the  water  company 
of  its  property  without  due  process  of  law, 
because  not  providing  that  notice  shall  be 
given  of  the  fixing  of  water  rates  to  those 
whose  rights  are  affected,  and  for  an  oppor- 


tunity for  them  to  appear  and  defend.    (San 
Diego  Water  Co.  v.  San  Diego,  118  Gal.  556.) 

17.  It  was  not  the  intention  of  the 
framers  of  the  state  constitution  to  distin- 
guish between  rights  then  existing  and  those 
to  be  thereafter  acquired  in  the  business  of 
supplying  cities  and  towns  with  water,  nor 
was  it  their  intention  to  confiscate  private 
property,  but  the  meaning  of  the  section  in 
regard  to  the  fixing  of  rates  for  such  busi- 
ness Is,  that  the  governing  body  of  the  mu- 
nicipality, upon  a  fair  investigation,  and 
with  the  exercise  of  judgment  and  discre- 
tion, shall  fix  reasonable  rates  and  allow 
just  compensation;  and  if  they  attempt  to 
act  arbitrarily  without  investigation,  or  with- 
out the  exercise  of  judgment  and  discretion, 
or  fix  rates  so  palpably  unreasonable  and  un- 
just as  to  amount  to  arbitrary  action,  they 
violate  their  duty  and  go  beyond  the  powers 
conferred  upon  them,  and  the  court  is  com- 
petent to  afford  redress  therefor.  (San 
Diego  Water  Co.  v.  San  Diego,  118  Cal.  556.1 

18.  An  investigation  by  a  city  council  for 
the  purpose  of  fixing  water  rates  ought  to 
be  held  publicly,  and  upon  such  reasonable 
notice  of  the  times  and  places  of  meetings 
as  will  enable  those  interested  to  be  present; 
and  it  is  the  duty  of  the  council,  when  re- 
quested by  the  water  company  to  give  it  a 
reasonable  opportunity  to  be  heard,  not  for 
the  purpose  merely  of  presenting  its  own 
evidence,  but  also  of  explaining  or  overcom- 
ing, if  it  can,  evidence  presented  by  others; 
and  where  the  right  of  the  water  company, 
upon  Its  request  to  be  present  throughout 
such  an  investigation  and  to  rebut  or  over- 
come evidence  adduced  against  it,  was  de- 
nied by  the  council  and  by  its  committee  of 
investigation,  the  unfairness  in  the  investi- 
gation overcomes  the  presumption  of  the  cor- 
rectness of  its  decision.  [Per  Van  Fleet,  J., 
Henshaw,  J.,  and  McFarland,  J.]  (San 
Diego  Water  Co.  v.  San  Diego,  118  Cal.  55G.> 

19.  Whether  the  fixing,  of  water  rates  by 
the  governing  body  of  a  municipal  corpora- 
tion be  called  a  legislative,  a  judicial,  or  an 
administrative  act,  it  is  not  an  adversary 
judicial  proceeding,  such  as  will  conclude  or 
divest  private  rights,  but  it  is  a  proceeding 
on  the  part  of  such  governing  body,  to  which 
neither  the  water  company  nor  the  rate- 
payers are  parties,  and  conducted  without 
notice  to  them;  and  though  it  is,  within 
proper  limits,  a  legitimate  exercise  of  gov- 
ernmental powers,  yet  when  carried  so  far 
as  to  deprive  any  person  or  corporation  of 
property  without  just  compensation-,  it  is  an 
unlawful  exercise  of  such  power,  and  is 
void.  (San  Diego  Water  Co.  v.  San  Diego, 
118  Cal.  556.) 

20.  The  courts  have  jurisdiction  to  review 
the  action  of  the  governing  body  of  a  muni- 
cipal corporation  in  fixing  rates  for  the  sup- 
ply of  water  to  its  inhabitants,  not  as  appel- 
late tribunals  for  the  purpose  of  revising  the 
<*oiTectnes8  of  its  determination,  but  to  the 
t  xtent  of  ascertaining  whether  the  rates 
fixed  will  allow  a  reward  for  the  property 
used  and  the  services  furnished  by  the  water 
company,  or  whether  the  power  exercised 
has  been  carried  beyond  the  constitutional 
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limitation  by  taking  its  property  for  public 
use  without  just  compensation;  and  that  is 
a  mixed  question  of  law  and  fact,  to  be  de- 
cided by  the  court  upon  the  evidence  pro- 
duced before  it,  without  reference  to  the  evi- 
dence upon  which  the  governing  body  acted. 
(San  Diego  Water  Co.  v.  San  Diego,  118  Oal. 
556.) 

3.  Amount  of  Rates;  Basis  for  Fixing  and 
Considerations  Governing. 

Reasonable  rates  and  just  compensation 
must  be  fixed.    See  ante,  17. 

21.  For  the  purpose  of  fixing  the  rates  to 
be  charged  or  collected  for  furnishing  water 
to  the  inhabitants  of  a  city,  provision  should 
not  be  made  for  the  bonded  or  other  indebt- 
edness of  the  company,  or  of  the  Interest 
thereon;  but  the  fair  value  of  the  property 
which  Is  necessarily  used  in  furnishing  the 
water  is  the  basis  upon  which  to  determine 
the  amount  of  revenue  to  be  provided  by  the 
ordinance  fixing  the  rates,  which  should  be 
the  same  whether  the  works  are  acquired  or 
constructed  by  the  company  with  its  own 
resources,  or  with  money  borrowed  from 
others.  The  amount  of  the  capital  stock 
paid  into  the  water  company  by  its  stock- 
holders, and  the  amount  of  its  bonded  and 
floating  indebtedness,  and  the  interest  there- 
on, are  immaterial  factors  in  the  question  of 
reasonableness  of  rates.  (Redlands  etc. 
Water  Co.  v.  Redlands,  121  Cal.  365.) 

22.  It  cannot  be  said  that  a  corporation 
serving  the  public  is  entitled  as  of  right,  and 
without  reference  to  the  interests  of  the  pub- 
lic, to  realize  a  given  per  cent  on  its  capital 
stock.  The  rights  of  the  public,  as  well  as 
those  of  the  stockholders,  are  to  be  consid- 
ered; and  the  public  cannot  be  subjected  to 
unreasonable  rates  in  order  simply  that 
stockholders  may  earn  dividends,  The  cor- 
poration has  the  right  to  receive  only  what, 
under  all  the  circumstances,  is  such  compen- 
sation for  the  use  of  its  property  as  will  be 
just  both  to  it  and  to  the  public.  (Redlands 
etc.  Water  Co.  v.  Redlands,  121  Cal.  365.) 

23.  In  a  municipal  ordinance  fixing  rates 
for  the  furnishing  of  water  by  a  water  com- 
pany to  the  inhabitants  of  the  municipal  cor- 
poration for  domestic  use,  the  water  com- 
pany is  not  entitled  to  be  reimbursed  from 
the  income  derived  from  rates  fixed  by  the 
ordinance  for  interest  upon  its  indebtedness 
nor  for  depreciation  of  its  plant,  aside  from 
the  amount  requisite  for  its  maintenance  and 
repairs  during  the  year.  (Redlands  etc. 
Water  Co.  v.  Redlands,  121  Cal.  312.) 

24.  The  question  whether  the  amount  of 
compensation  which  will  accrue  to  a  water 
company  from  the  rates  fixed  by  the  ordi- 
nance, over  and  above  such  expenditures  for 
the  current  year  as  can  be  properly  consid- 
ered and  allowed  in  fixing  the  rates,  is  ai  rea- 
sonable compensation,  is  a  question  of  fact, 
depending  upon  all  the  circumstances  of  the 
case  to  be  determined  by  the  superior  court 
in  the  first  instance  and  the  jurisdiction  of 
the  appellate  court  in  that  matter  is  limited 
to  a  review    of  the    action    of  the   superior 

Cal.  Digest,  Vol.  V— 46 


court.    (Redlands   etc.    Water   Co.    v.    Red- 
lands,  121  Cal.  312.) 

25.  An  ordinance  fixing  water  rates  to  be 
collected  by  a  water  company  supplying 
water  to  the  inhabitants  of  a  city  must  allow 
a  just  and  reasonable  compensation  to  'the 
water  company  for  the  property  used  and 
the  services  furnished  by  it;  and  if  the  ordi- 
nance allows  no  compensation  or  reward 
therefor,  it  is  invalid,  as  violating  the  con- 
stitutional limitation  that  property  cannot  be 
taken  for  public  use  without  just  compensa- 
tion. (San  Diego  Water  Co.  v.  San  Diego, 
118  Cal.  556.) 

26.  In  the  fixing  of  water  rates,  the  valua- 
tion of  the  plant  is  the  basic  element  upon 
which  the  investigation  rests;  and  the  orig- 
inal cost  of  construction  is  simply  an  ele- 
ment to  be  considered  in  fixing  the  present 
valuation;  and  the  municipality  must  fix  a 
fair  and  just  rate  for  the  water;  based  upon 
the  actual  value  of  the  plant  [Per  Ga- 
routte,  J.,  Temple,  J.,  Harrison,  J.,  and 
Beatty,  C.  J.]  (San  Diego  Water  Co.  v.  San 
Diego.  118  Cal.  556.) 

27.  The  state  has  in  effect  appropriated 
the  water  and  plant  of  the  water  company 
to  public  use,  and  is  bound  to  provide  a  just 
compensation  for  that  use,  to  be  ascertained, 
not  upon  the  basis  of  the  market  value  of 
the  property,  nor  upon  what  It  would  cost 
to  replace  it,  but  upon  the  basis  of  the 
revenue  that  the  money  reasonably  and 
properly  expended  in  the  construction  of  the 
works  actually  in  use  is  capable  of  produc- 
ing. [Per  Van  Fleet,  J.,  Henshaw,  J.,  and 
McFarland,  J.]  (San  Diego  Water  Co.  v. 
San  Diego.  118  Cal.  556.) 

28.  The  question  of  just  compensation  is 
a  judicial  question,  to  be  determined  in  the 
'ordinary  course  of  judicial  proceedings;  and 
the  water  company  is  entitled  to  a  net  com- 
pensation at  least  equal  to  the  lowest  current 
rate  of  interest  on  the  basic  value  of  its 
plant,  properly  ascertained.  [Per  Van  Fleet, 
J.,  Henshaw,  J.,  McFarland,  J.,  and  Beatty, 
C.  J.]  (San  Diego  Water  Co.  v.  San  Diego, 
118  Cal.  556.) 

29.  The  court  has  no  power  to  determine 
any  limit  of  just  compensation,  but  only  to 
inquire  whether  some  compensation,  how- 
ever small,  is  allowed;  and  the  question  of 
the  extent  or  limit  of  such  compensation  is 
for  the  municipal  body  alone  to  determine. 
[Per  Garoutte,  J.,  Temple,  J.,  and  Harrison, 
J.]  (San  Diego  Water  Co.  v.  San  Diego,  118 
Cal.  556.) 

30.  Whether  the  basis  for  just  compensa- 
tion to  the  water  company  be  considered  to 
be  the  reasonable  cost  or  the  actual  value  of 
the  plant,  its  bonded  indebtedness  is  to  be 
disregarded  in  ascertaining  such  compensa- 
tion. (San  Diego  Water  Co.  v.  San  Diego, 
118  Cal.  556.) 

31.  In  determining  the  question  whether 
the  water  company  is  compensated  by  the 
rates  established  by  ordinance,  ordinary  re- 
pairs should  be  charged  to  current  expense, 
and  substantial  reconstruction  or  replace- 
ment should  be  charged  to  the  cost  of  con- 
struction; but  no  percentage  upon  the  invest- 
ment can  be  charged  as  a  sinking  fund,  to  be 
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added  to  operating  expenses,  as  a  general 
provision  against  depreciation  of  the  plant 
by  use.  (San  Diego  Water  Co.  v.  San  Diego, 
118  Oal.  556.) 

32.  The  evidence  reviewed  as  to  the  cost 
of  the  plant  of  the  plaintiff  water  company, 
and  a  finding  as  to  such  cost  held  unsup- 
ported by  the  evidence.  [Per  Van  Fleet.  J., 
Henshaw,  J.,  McFarland,  J.,  and  Harrison, 
J.]  (San  Diego  Water  Co.  v.  San  Diego,  118 
Cal.  556.) 


WATERCOURSES. 

See     Swamp     and     Overflowed 
Water  Companies. 


Lands.     I; 


I.  Pollution    of    Stream;    Obstruction    to 
Navigation. 

II.  Fishery. 

III.  Springs;    Percolating    Waters;    Subter- 

ranean Stream. 

IV.  Surface  or  Storm  Water;  Culverts. 

V.  Protection  Districts  and  Power  of  Super- 
visors to  Change  Channel. 

VI.  Riparian  Rights;  Appropriation  and  Di- 
version of  Water. 

1.  Rights  of  Riparian  Owners;  Ap- 

portionment of    Water    among 
Successive  Owners. 

2.  Rights  of  Owner  of  Nonriparian 

Lands  Contiguous  to  Riparian 
Lands. 

3.  Conveyance  of  Water  Right;  Ef- 

fect of  Division  of  Land. 

4.  Appropriation  and  Diversion  of 

Water. 

a.  Rights      of      Prior      Appro- 

priator;  Notice  of  Appro- 
priation. 

b.  Extent  of    Right  of   Appro- 

prlator;  Loss  of  Rights  by 
Nonuser,  Laches,  or  Lapse 
of  Time. 

c.  Water   on  Public  or  Railroad 

Land. 

d.  Change  of  Place  or  Manner 

of  Diversion;  Return  of 
Water  to  Creek. 

e.  Tapping  Source  of  Stream. 

f.  Actions  for. 

A.  Pleadings  and  Parties. 

B.  Issues;  Evidence. 

C.  Judgment  and  Findings. 

Attempt  to  adjust  controversy  over  water 
rights,  effect  of.    See  Compromise. 

Currents  of  river,  who  competent  to  tes- 
tify to.    See  Evidence,  34. 

Condemnation  for  waterworks.  See  Emi- 
nent Domain,  I,  3. 

Dams,  construction  of.  See  Water  Com- 
panies, II. 

Ditches,  right  to  maintain.  See  Ease- 
ments, I,  2. 

Ditch,  guaranty  of  capacity.  See  Guar- 
anty, 6. 

Dismissal  of  suit  involving  Oakland  water 
front  is  not  a  bar.    See  Dismissal,  26. 

Drainage.    See  Easements,  I,  2. 

Irrigation  districts.  See  Irrigation  Dis- 
tricts. 


Irrigation  companies.  See  Irrigation 
Companies. 

Judicial  notice  as  to  Truckee  river.  See 
Judicial  Notice,  6. 

Liability  of  one  building  for  United  States. 
See  Master  and  Servant,  3. 

Los  Angeles  river.     See  Los  Angeles. 

One  claiming  easement  of  a  ditch  cannot 
claim  under  patent  issued  on  Mexican  grant 
See  Mexican  Lands,  16. 

Purchase  of  land  uncovered  bj'  rescission 
of  lake.     See  Public  Lands,  5. 

Water  front  of  Oakland.    See  Oakland. 

Attorney  general  may  bring  proceedings  to 
quiet  title  to  Oakland  water  front  See  At- 
torney General,  1. 

Wharves.    See  Wharves. 

I.  Pollution  of  Stream;  Obstruction  to  Navi- 
gation. 

1.  A  grant  by  the  state  of  the  soil  under 
navigable  waters  carries  with  it  no  right  to 
obstruct  navigation,  and  the  state  may  en- 
join its  grantees  or  their  successors  from 
erecting  or  maintaining  structures  which 
will  Impair  or  interfere  with  the  exercise  of 
the  public  right  of  navigation,  so  as  to  con- 
stitute a  public  nuisance;  but  where  each  of 
several  defendants  is  acting  independently 
of  the  others  in  the  erection  and  maintenance 
of  separate  structures  obstructing  naviga- 
tion, it  is  a  misjoinder  of  causes  of  action 
and  of  parties  defendant  to  join  them  in  one 
action  to  abate  nuisances,  but  each  must  be 
sued  in  a  separate  action.  (People  v.  Oak- 
land Water  Front  Co..  118  Cal.  234.) 

2.  The  pollution  of  the  Truckee  river  by 
refuse  matter  which  is  poisonous  and  dele- 
terious to  the  fish  therein,  and  which  is  de- 
posited from  a  sawmill  operated  on  its  bank, 
to  the  injury  and  destruction  of  the  fish  in 
the  stream,  is  a  public  nuisance,  which  may 
be  enjoined  in  an  action  brought  by  the  at- 
torney general  in  the  name  of  the  state. 
(People  v.  Truckee  Lumber  Co.,  116  Cal.  397.) 

Riparian  owner  may  enjoin  city  from  pol- 
luting stream.    See  Injunctions,  18,  19. 

II.  Fishery. 

Pollution  of  stream  which  is  injurious  to 
fish  enjoining.    See  ante,  2. 

3.  The  fish  within  the  waters  of  the  state 
constitute  the  most  important  constituent  of 
that  species-  of  property  commonly  desig- 
nated as  wild  game,  the  general  right  and 
ownership  of  which  is  in  the  people  of  the 
state;  and  to  the  extent  that  waters  are  the 
common  passageway  for  fish,  whether  such 
waters  flow  over  lands  the  title  to  which  ia 
in  the  government  of  the  state  or  of  the 
United  States,  or  over  lands  entirely  subject 
to  private  ownership,  they  are  deemed  for 
such  purposes  public  waters,  and  subject  to 
all  l&ws  of  the  state  regulating  the  right  of 
fishery.  (People  v.  Truckee  Lumber  Co.,  116 
CaJ.  397.) 

4.  The  dominion  of  the  state  for  the  pur- 
pose of  protecting  its  sovereign  rights  in  the 
fish  within  its  waters,  is  not  confined  to  nav- 
igable waters,  but  extends  to  non-navigable 
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streams,  wherein  fish  are  habited  or  accus- 
tomed to  resort  for  spawning  or  other  pur- 
poses, and  through  which  they  have  freedom 
of  passage  to  and  from  the  public  fishing 
grounds  of  the  state.  (People  v.  Truckee 
Lumber  Co.,  116  Cal.  397.) 


III.  Springs;  Percolating  Waters;  Subterra- 
nean Streams. 

Guaranty  of  supply  from  artesian  wells, 
fictions  on.    See  Guaranty,  22,  23. 

Well  passes  with  land.  See  Husband  and 
Wife,  24. 

Declarations  of  grantor,  admissibility  on 
question  of  ownership  of  spring  and  ditch. 
See  Evidence,  44. 

5.  All  public  lands  are  open*  to  occupation 
and  settlement  by  citizens  of  the  United 
States,  and  the  water  flowing  from  springs 
on  public  lands  may  be  diverted  to  other 
public  lands  by  means  of  ditches  and  there 
used  for  irrigation  or  other  necessary  pur- 
pose, and  a  right  to  the  same  acquired  as 
against  anyone  who  subsequently  obtains 
title  to  the  land  on  which  the  springs  are 
situated.    (Williams  v.  Harter,  121  Cal.  47.) 

6.  Where  the  springs  were  the  only  tribu- 
taries of  a  certain  creek,  and  a  ditch  was 
taken  therefrom  leading  to  that  creek,  and 
another  ditch  was  taken  out  of  the  creek  to 
lands  upon  which  the  water  was  used,  a 
quitclaim  deed  of  such  ditches  by  the  owner 
of  an  interest  therein  transferred  his  rights 
in  the  waters  of  the  springs,  which  were  in- 
cidental or  appurtenant  to  the  ditches  by 
means  of  which  such  waters  had  been  appro- 
priated, although  not  specifically  mentioned 
in  the  deed.  (Williams  v.  Harter,  121  Cal. 
47.) 

7.  Subterranean  streams  flowing  through 
known  and  definite  channels  are  governed 
by  the  same  rules  that  apply  to  surface 
streams.  (Los  Angeles  v.  Pomeroy,  124  Cal. 
597.) 

8.  The  channel  of  a  subterranean  stream 
is  "defined"  when  it  is  contracted  and 
bounded,  though  the  course  of  the  stream 
may  be  undefined  to  human  knowledge;  and 
its  course  is  sufficiently  "known"  when  it  is 
the  subject  of  reasonable  inference.  (Los 
Angeles  v.  Pomeroy,  124  Cal.  597.) 

9.  Percolating  water  which  forms  part  of 
the  subterranean  flow  of  the  Los  Angeles 
river,  and  which  is  moving  in  the  same  direc- 
tion with  it,  through  the  lands  sought  to  be 
condemned,  does  not  belong  to  the  owner  of 
the  soil,  and  cannot  be  taken  and  conveyed 
away  by  him  to  other  lands  for  sale;  and 
where  the  supply  of  percolating  water  which 
might  be  so  removed  is  of  slight  value,  and 
might  be  wholly  interfered  with  by  drainage 
on  adjoining  lands,  a  verdict  fixing  the  value 
of  the  land  at  its  market  value  for  agricul- 
tural purposes  will  not  be  disturbed  upon  ap- 
peal. (Los  Angeles  v.  Pomeroy,  124  Cal. 
597.) 

10.  The  fact  of  percolation  is  not  incon- 
sistent with  the  idea  of  a  stream,  when  it  is 
caused  by  the  waters  of  a  subterranean 
stream  passing  through  the  voids  of  loose, 
permeable    material    filling  or  partially  ob- 


structing the  channel  of  the  stream,  and 
when  the  material  through  which  the  water 
forces  itself  fills  a  well-defined  channel,  with 
impervious  sides  and  bed.  (Los  Angeles  v. 
Pomeroy,  124  Cal.  597.) 

11.  The  owners  of  the  soil  cannot  divert 
any  part  of  the  underflow  of  subterranean 
water  forming  part  of  the  stream,  whether 
such  water  would  or  would  not  reach  the 
surface  stream  of  the  river;  nor  can  he  di- 
vert percolating  water  if  the  effect  would  be 
to  cause  the  water  of  the  stream  to  leave  its 
bed  to  All  the  void  caused  by  such  diversion. 
(Los  Angeles  v.  Pomeroy,  124  Cal.  597.) 

12.  What  a  subterranean  stream  must  be 
in  order  to  bring  it  within  the  law  of  ripa- 
rian rights  Is  a  question  of  law;  and  instruc- 
tions which  are  applicable  to  the  evidence, 
and  the  entire  scope  of  which  includes  noth- 
ing but  a  statement  of  the  facts  which  the 
jury  must  find  from  the  evidence,  in  order  to 
determine  whether  there  Is  a  subterranean 
stream,  and,  if  so,  how  much  of  the  water  in 
the  land  is  part  of  the  stream,  do  not  usurp 
the  province  of  its  Jury,  or  charge  them  upon 
questions  of  fact.  (Los  Angeles  v.  Pomeroy, 
124  Cal.  597.) 

13.  Where  the  boundaries  of  the  channel 
and  the  existence  and  course  of  a  subterra- 
nean stream  in  the  lands  sought  to  be  con- 
demned are  not  defined  or  known,  otherwise 
than  by  inference  from  the  evidence,  and  it 
might  reasonably  be  inferred  therefrom  that 
the  channel  was  bounded  and  defined  by  the 
sloping  sides  of  hills  meeting  underground, 
and  that  there  was  a  subsurface  flow  in  that 
channel  through  such  lands,  corresponding 
with  the  known  surface  flow  of  the  river 
outward  through  the  gap,  the  court  was  jus- 
tified in  submitting  to  the  jury  whether  the 
subsurface  flow  in  such  lands  was  a  part  of 
the  stream.  (Los  Angeles  v.  Pomeroy,  124 
Cal.  597.) 

14.  Where  it  appears  that  the  rights  of  the 
defendants  to  a  stream  fed  by  springs  on 
plaintiff's  land  are  subject  to  the  rights  of 
the  plaintiff,  a  finding  that  the  springs  are 
fed  by  percolating  waters  is  unimportant; 
and  where  such  finding  is  assailed  as  unsus- 
tained  by  the  evidence,  it  is  immaterial  to  in- 
quire whether  it  is  sustained  by  proof,  or  by 
a  presumption  that  the  springs  are  so  fed. 
(Boehmer  v.  Big  Rock  Irr.  Dist.,  117  Cal.  19.) 

15.  In  an  action  by  the  owner  of  land 
crossed  by  a  creek,  who  had  constructed  a 
tunnel  into  his  land,  not  apparently  con- 
nected with  the  creek,  in  order  to  divert  per- 
colating water  from  his  land  into  the  tunnel 
to  quiet  title  thereto  as  against  lower  ripa- 
rian proprietors,  who  claimed  to  have  been 
injured  by  the  abstraction  of  water  from  the 
creek  by  means  of  such  tunnel,  the  burden  is 
upon  the  defendants  to  establish  their  claim. 
(Barker  v.  Gould,  122  Cal.  240.) 


IV.  Surface  or  Storm  Water;  Culverts. 

Damming  of  surface  water  in  ehauge  of 
grade,  liability  for.     See  Streets,  54. 

Surface  water,  embanking  of  and  death 
from  drowning  in.    See  Negligence,  3. 
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Surface  water,  easement  of  flow.  See 
Easements,  5. 

City  Is  not  liable  for  obstruction  of  surface 
water  In  grading  streets.    See  Streets,  56. 

16.  A  landowner  cannot  protect  his  own 
land  to  the  injury  of  the  land  of  another,  by 
turning  the  storm  or  surface  water  which 
would  naturally  flow  upon  his  land  away 
therefrom,  and  onto  the  land  of  another. 
(Cushing  v.  Pires,  124  Cal.  663.) 

17.  An  action  will  He  to  enjoin  the  obstruc- 
tion and  interference  by  the  defendant  with 
the  repair  of  a  culvert  constructed  by  the 
plaintiff  across  a  private  road,  the  grade  of 
which  had  been  raised,  the  object  of  which 
culvert  was  to  allow  the  storm  water  to  flow 
from  plaintiff's  land  across  defendant's  land, 
as  it  had  been  accustomed  to  flow  through  a 
natural  depression,  at  the  place  where  the 
culvert  was  constructed,  for  many  years  prior 
to  the  raising  of  the  grade  of  the  private 
road,  and  the  obstruction  of  which  by  the 
defendant  caused  great  injury  to  the  grow- 
ing crops  of  the  plaintiff  by  the  accumula- 
tion of  surface  water  upon  plaintiffs  land. 
(Cushing  v.  Pires,  124  Cal.  663.) 

V.  Protection  Districts  and  Power  of  Super- 

visors to  Change  Channel. 

Abutting  owners  may  join  to  enjoin 
threatened  change  of  watercourses.  See 
Injunctions,  22. 

Deflection  of  water  by  means  of  levee, 
action  for.    See  Statute  of  Limitations,  16. 

Bulkhead  causing  water  to  overflow  land, 
action  for.  See  Statute  of  Limitations.  IV, 
3. 

18.  The  authority  of  the  supervisors  over 
protection  districts,  established  under  the  act 
of  March  27,  1895,  to  provide  for  their  forma- 
tion, is  confined  to  the  limits  of  the  district, 
and  does  not  extend  to  property  situated  out- 
side thereof.  (Rudel  v.  County,  of  Los  Ange- 
les, 118  Gal.  281.) 

19.  An  injunction  will  lie  to  restrain  the 
supervisors  of  a  county  from  changing  the 
channel  of  a  natural  watercourse  so  as  to  in- 
crease the  flow  of  water  in  another  water- 
course which  is  riparian  to  plaintiff's  land, 
to  the  injury  of  his  land  and  the  improve- 
ments thereon;  and  where  there  Is  an  at- 
tempt at  justification  in  the  answer,  on  ac- 
count of  the  establishment  of  a  protection 
district,  not  including  plaintiff's  land,  for  the 
benefit  of  which  district  the  channel  was 
changed,  a  finding  in  regard  to  such  protec- 
tion district  is  outside  of  the  issues,  and 
must  be  disregarded.  (Rudel  v.  County  of 
Los  Angeles,  118  Cal.  281.) 

VI.  Riparian     Rights;     Appropriation     and 

Diversion  of  Water.    • 

1.  Rights  of  Riparian  Owners;  Apportion- 
ment of  Water  among  Successive  Own- 
ers. 

Diversion  of  water.    See  post,  VI,  4. 
Riparian  owner  is  entitled  to  natural  flow. 
See  Injunctions,  18.  19. 
Appropriation  of  water.     See  post,  VI,  4. 


Water  on  public  land.    See  post,  VI,  4,  c. 

Trespasser  on  public  lands,  rights  of  as  a 
riparian  owner.    See  post,  VI,  4,  c. 

Extent  of  right  of  approprlator.  See  post, 
VI,  4,  b. 

Allegations  as  to  riparian  ownership,  suf- 
ficiency of.    See  post,  64,  65. 

No  issue  as  to  riparian  rights  is  involved 
in  what  pleadings.    See  post,  VI,  4,  f,  B. 

Riparian  ownership,  burden  of  proving  and 
sufficiency  of  evidence.    See  post,  VI,  4,  f,  B. 

20.  The  inferior  proprietor  has  the  right  to 
the  flow  of  the  entire  stream  in  its  natural 
channel,  irrespective  of  his  use  of  the  water, 
and  is  entitled  to  an  injunction  to  prevent 
the  diversion  thereof,  regardless  of  the 
amount  of  injury  or  damage  he  may  have 
sustained,  the  claim  of  right  to  divert  the 
flow  being  sufficient  to  authorize  equity  to 
interfere  to  prevent  the  claim  from  ripening 
into  a  right    (Gould  v.  Eaton,  117  Cal.  539.) 

21.  The  rights  of  a  riparian  owner  are 
limited  to  the  ordinary  and  reasonable  use 
of  the  water  which  flows  in  the  stream,  and 
do  not  include  a  proprietorship  in  the  corpus 
of  the  water,  nor  the  right,  as  against  an 
inferior  proprietor,  to  divert  the  water  to 
nonriparian  lands.  (Gould  v.  Eaton.  117 
CaL  539.) 

22.  Riparian  owners  are  entitled  to  have 
their  natural  wants  supplied  by  using  so 
much  of  the  water  as  is  necessary  for  strictly 
domestic  purposes,  and  to  furnish  drink  for 
man  and  beast,  before  any  can  be  used  for 
purposes  of  irrigation;  and  after  their  nat- 
ural wants  are  supplied,  each  party  is  en- 
titled to  a  reasonable  use  of  the  remaining 
water  for  irrigation;  and  where  the  interests 
of  the  parties  will  be  conserved  thereby,  the 
court  may  apportion  the  flow  of  the  water  of 
the  stream  to  the  respective  owners  by 
periods  of  time,  so  that  each  may  have  the 
full  flow  during  the  designated  period. 
(Smith  v.  Corbit.  116  Cal.  587.) 

23.  A  court  of  equity  may  apportion  the 
flow  of  water  in  a  stream  to  the  respective 
riparian  owners  by  periods  of  time  rather 
than  by  a  division  of  the  quantity,  so  that 
each  may  have  the  full  flow  of  the  stream 
during  such  designated  periods,  instead  of  a 
portion  of  the  flow  during  all  the  time,  when 
the  circumstances  are  such  that  a  division  by 
periods  of  time  would  better  conserve  the 
rights  of  all  the  riparian  owners;  and  such 
division  should  be  made  where  the  stream, 
instead  of  increasing  toward  the  sea,  dimin- 
ishes until  it  finally  disappears  or  ceases  to 
have  any  appreciable  volume.  (Wiggins  v. 
Muscupiabe  Land  etc.  Co.,  113  Cal.  182.) 

24.  It  cannot  be  said  as  matter  of  law  that 
a  lower  riparian  proprietor  has  a  necessity 
for  a  continuous  flow  of  water  for  domestic 
uses,  any  more  than  for  the  purpose  of  irri- 
gation; but  he  is  only  entitled  to  a  reasonable 
use  for  either  purpose,  and  the  court  has 
power  to  apportion  the  water  by  periods  of 
time  for  all  uses,  though  it  would  naturally 
fix  a  different  length  of  periods  during  which 
each  should  be  entitled  to  the  flow  with 
greater  frequency  of  recurrence,  where  the 
water  is  needed  for  domestic  uses,  than  if  it 
were  used  for  purposes  of  irrigation  only. 
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(Wiggins  v.  Muscupiabe  Land  etc.  Co..  113 
Cal.  182.) 

25.  Where  the  court  has  found  that  a  speci- 
fied division  of  a  flow  of  a  stream  between 
riparian  owners  by  periods  of  time  is  reason- 
able and  equitable  under  all  the  circum- 
stances and  facts  in  the  case,  and  the  evi- 
dence is  not  brought  up  upon  appeal  from 
the  judgment.  It  must  be  presumed  upon 
such  appeal  that  the  findings  were  sustained 
by  the  evidence,  and  that  the  court  gave 
proper  consideration  to  all  of  the  evidence  be- 
fore it,  and  to  all  of  the  uses  for  which  it 
was  shown  that  the  water  was  available. 
(Wiggins  v.  Muscupiabe  Land  etc.  Co.,  113 
Cal.  182.) 

26.  The  quantity  of  land  actually  culti- 
vated, or  the  amount  of  water  actually  used, 
is  not  the  measure  of  the  rights  of  a  riparian 
owner;  and  in  making  an  equitable  division 
of  the  flow  of  a  stream  between  riparian 
owners,  controlling  regard  should  be  had  to 
the  amount  of  irrigable  land  belonging  to 
each  party,  rather  than  to  the  amount  of 
land  already  under  cultivation.  (Wiggins  v. 
Muscupiabe  Land  etc.  Co.,  113  Cal.  182.) 

27.  Where  one  hundred  Inches  of  water 
is  naturally  lost  by  absorption  and  evapora- 
tion in  passing  through  its  natural  channel 
from  the  dam  and  ditch  of  an  upper  riparian 
owner,  to  the  land  of  a  lower  owner,  a  court 
of  equity,  in  dividing  the  flow  of  the  stream 
between  them,  may  allow  the  upper  owner  to 
provide  artificial  means  for  carrying  all  of 
the  waters  of  the  stream  in  excess  of  said 
one  hundred  inches  to  the  lands  of  the  lower 
owner,  and  may  permit  the  upper  owner  to 
use  so  much  of  said  one  hundred  inches  as  he 
can  save  by  such  artificial  means.  (Wiggins 
v.  Muscupiabe  Land  etc.  Co.,  113  Cal.  182.) 


2.  Rights  of  Owner  of    Nonriparian    Lands 
Contiguous  to  Riparian  Lands. 

Owner,  power  of,  to  contract  for  diversion 
of  water  to  nonriparian  lands.    See  post,  29. 

Use  of  water  appropriated  by  ditch  on 
other  land.    See  post,  46. 

Riparian  owner  cannot  divert  water  to 
nonriparian  lands.    See  ante,  21. 

Contract  to  give  adjoining  owner  right  to 
water  through  a  ditch  certain  days  a  week, 
construction  of  and  rights  under.  See  post, 
32  et  seq. 

28.  Mere  contiguity  cannot  extend  a  ripa- 
rian right,  which  is  appurtenant  to  one- 
quarter  section  of  land,  to  another  through 
which  the  stream  does  not  flow,  though  both 
are  owned  by  the  same  person;  and  where 
quarter  sections  acquired  by  the  plaintiff 
under  distinct  patents  are  in  fact  nonripa- 
rian to  the  stream  in  controversy,  a  finding 
which  classes  them  as  riparian  to  such 
stream  merely  because  they  are  owned  by 
the  plaintiff,  and  are  contiguous  to  the 
quarter  sections  through  which  the  stream 
flows,  which  are  held  by  the  plaintiff  under 
other  patents,  is  improper  and  unwarranted. 
(Boehmer  v.  Big  Rock  Irr.  Dist.,  117  Cal.  19.) 

Contract  for  sale  of  water.  See  Irrigation 
Companies,  II. 


Contract  to  pay  for  use  of  water,  evidence 
to  Interpret.    See  Evidence,  65. 

3.  Conveyance  of  Water    Right;    Effect    of 

Division  of  Land. 

Subterranean  stream  cannot  be  conveyed. 
See  ante,  9   et  seq. 

29.  A  riparian  owner  may  contract,  as 
against  himself,  or  his  grantee,  that  another 
person  may  divert  the  water  of  the  stream  to 
nonriparian  lands;  but,  not  having  the  right 
himself  to  make  such  diversion,  as  against 
another  inferior  proprietor,  he  cannot  graut 
it,  so  as  to  affect  the  rights  of  such  inferior 
proprietor  by  the  contract.  (Gould  v.  Eaton. 
117  Cal.  539.) 

30.  The  complaint  in  an  action  for  dam- 
ages for  failure  to  convey  water  rights,  in 
breach  of  a  contract  for  the  purchase  of  a 
certain  tract  of  land  and  water  rights  for  a 
lump  sum  paid  by  the  plaintiff,  where  the 
proportion  of  that  sum  paid  for  the  water 
rights  cannot  be  segregated  or  specifically 
alleged,  sufficiently  completes  the  cause  of 
action  for  breach  of  the  contract  to  convey 
the  water  rights,  by  alleging  that  at  the  time 
when  the  conveyance  of  the  water  rights 
was  demanded  and  refused,  the  value  of  the 
water  rights  was  a  specified  sum.  (Clark  v. 
Yocum,  116  Cal.  515.) 

31.  Under  section  3306  of  the  Civil  Code, 
which  provides  that  the  detriment  caused  by 
the  breach  of  a  contract  to  convey  an  estate 
in  real  property  Is  deemed  to  be  the  price 
paid,  and  the  expenses  properly  incurred  In 
examining  the  title  and  preparing  the  neces- 
sary papers,  with  Interest  thereon;  but  add- 
ing thereto  In  case  of  bad  faith  the  difference 
between  the  price  agreed  to  be  paid  and  the 
value  of  the  estate  to  be  conveyed,  at  the 
timeof  the  breach,  and  the  expenses  properly 
incurred  in  preparing  to  enter  upon  the  land, 
the  refusal  without  any  just  cause  or  excuse 
to  perform  a  contract  to  convey  water  rights 
and  privileges  after  the  purchase  price  for  a 
tract  of  land  and  the  water  rights  has  been 
paid,  is  "bad  faith"  within  the  meaning  of 
that  section,  and  "bad  faith"  being  present, 
the  measure  of  the  damages  would  be  at 
least  the  value  of  the  water  rights.  (Clark 
v.  Yocum,  116  Cal.  515.) 

32.  Where  the  owner  of  land  in  which  a 
stream  arose  contracted  with  an  adjoining 
owner  for  a  division  of  the  stream  so  as  to 
give  to  the  latter,  or  his  assigns,  the  right  to 
the  flow  of  the  stream  two  days  in  each 
week  through  a  certain  ditch,  or  any  other 
aqueduct  conducted  by  the  former,  or  bis  as- 
signs, across  the  land  of  the  latter,  for  which 
a  right  of  way  was  given  under  the  contract, 
to  the  former  or  his  assigns,  together  with 
the  right  to  the  flow  of  the  remainder  of  the 
stream,  the  possibility,  of  the  future  develop- 
ment of  additional  water  by  the  former,  or 
his  assigns,  was  a  circumstance  surrounding 
the  parties,  and  the  contract  being  ambigu- 
ous or  doubtful  In  relation  to  water  thus  de- 
veloped, the  practical  construction  placed 
upon  the  contract  by  the  parties  in  relation 
thereto  must  control.  (Mayberry  v.  Alham- 
bra  Addition  Water  Co.,  125  CaL  444.) 
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33.  Where  the  owner  of  the  land  upon 
which  the  stream  arose  conducted  the  nat- 
ural water  and  that  artificially  developed, 
commingled  together,  in  an  aqueduct  con- 
structed across  the  lands  of  the  adjoining 
owner,  thereby  bringing  the  whole  flow 
within  the  literal  terms  of  the  contract,  he 
cannot  claim  that  the  flow  of  the  developed 
water  across  such  lands  was  without  right 
and  not  under  the  contract.  (Mayberry  v. 
Alhambra  Addition  Water  Co.,  125  Cal.  444.) 

34.  Both  parties  having  acquiesced  in  the 
right  to  flow  the  developed  water  across  the 
adjoining  lands  under  the  contract,  the  ad- 
joining owner  or  his  grantee  has  the  right 
to  use  it  two  days  each  week,  as  part  of  the 
flow  of  the  stream,  so  long  as  it  is  so  con- 
ducted, in  so  far  as  may  be  reasonably  neces- 
sary for  the  irrigation  of  the  original  ad- 
joining tract.  (Mayberry  v.  Alhambra  Addi- 
tion Water    Co.,  125  Cal.  444.) 

35.  The  adjoining  owner  cannot  make  a 
wanton  diversion  of  the  water,  to  the  injury 
of  the  other  party,  without  benefit  to  him- 
self. (Mayberry  v.  Alhambra  Addition 
Water  Co.,  125  Cal.  444.) 

36.  Where  a  party  has  a  contract  right  to 
the  periodic  flow  of  the  water  of  a  stream 
for  two  days  in  the  week,  he  is  entitled  to 
the  entire  flow  of  the  stream  for  the  time 
specified,  when  necessary  for  the  irrigation 
of  his  tract;  and  his  rights  in  the  stream 
cannot  properly  be  measured  by  a  fixed 
quantity  thereof  in  inches.  If  he  does  not  at 
present  need  or  use  all  the  flow  of  the 
stream,  that  fact  does  not  authorize  a  re- 
striction of  his  privileges  under  the  contract 
(Mayberry  v.  Alhambra  Addition  Water  Co., 
125  Cal.  444.)  ' 

37.  The  temporary  acquiescence  of  such 
party  in  a  measurement  of  his  water  right 
by  inches  by  the  other  party  to  the  contract, 
whatever  effect  it  may  have  upon  his  claim 
for  damages,  cannot  affect  his  rights  under 
the  contract,  if  not  continued  for  a  sufficient 
time  to  bar  his  rights  by  adverse  user. 
(Mayberry  v.  Alhambra  Addition  Water  Co 
125  Cal.  444.) 

38.  Where  the  owner  of  land  through 
which  a  stream  flows  divides  the  land  into 
parts,  and  grants  away  one  of  them,  the 
grantee  takes  by  implication  a  right  to  the 
water  necessary  for  the  reasonable  enjoy- 
ment of  the  part  granted;  and  where  the 
parties  have  for  many  years  each  used  one- 
half  of  the  water  of  the  stream,  without  in- 
terference, it  must  be  held  that  the  one-half 
of  the  water  of  the  stream,  and  the  rights  of 
the  grantor  are  not  paramount  to  the  rights 
of  the  grantee.    (Smith  v.  Corbit,  116  Cal. 

5o7.) 

Quitclaim  deed  of  ditches  passes  water 
right  as  appurtenance  when.    See  ante,  6. 


4.  Appropriation    and    Diversion   of    Water. 

a.  Rights   of   Prior   Appropriator,  Notice  of 

Appropriation. 

Appropriation  of  water  by  water  company. 
See  Water  Companies,  II. 


Appropriation  of  water.  See  Irrigation 
Companies,  I. 

Alien  may  make  valid  appropriation  of 
water.    See  Aliens. 

39.  In  an  action  to  enjoin  the  diversion  of 
the  waters  of  certain  gulches,  where  the  evi- 
dence showed,  without  substantial  conflict 
that  plaintiffs  were  in  the  actual  and  peace- 
able enjoyment  and  possession  of  all  the 
waters  of  the  gulches  through  their  ditch  at 
the  time  of  defendants'  diversion  thereof, 
and  disclosed  no  better  right  in  the  defend- 
ants, the  prior  actual  possession  of  the  plain- 
tiffs is  sufficient  to  entitle  them  to  an  in- 
junction as  against  the  defendants,  and  find- 
ings against  the  plaintiffs,  and  in  favor  of 
the  defendants,  will  be  set  aside  upon  appeal 
as  being  against  the  evidence.  (Cardoza  v. 
Calkins,  117  Cal.  106.) 

40.  Where  water  was  first  appropriated  by 
the  defendants  for  the  purpose  of  irrigation, 
by  posting  a  sufficient  notice  of  such  appro- 
priation, and  by  the  construction  of  a  ditch 
prior  to  the  construction  of  plaintiff's  ditch, 
the  fact  that  defendants'  ditch  broke  before 
the  water  reached  the  land  intended  to  be 
irrigated,  and  that  the  plaintiff  was  thus  en- 
abled first  to  apply  the  water  on  his  land, 
does  not  affect  the  prior  appropriation  of  the 
defendants;  and  the  notice  is  properly  re- 
ceived in  evidence,  and  the  defendants  may 
properly  prove  why  the  ditch  broke  and  why 
it  was  not  sooner  repaired.  (Wells  v.  Krey- 
enhagen,  117  Cal.  329.) 

Failure  to  make  appropriation  or  construct 
ditch  after  notice  of  appropriation,  effect  of. 
See  post  49.  50. 

Appropriation  and  diversion  of  springs. 
See  ante,  III. 

Appropriation  and  diversion  of  percolat- 
ing and  subterranean  waters.    See  ante,  III. 


b.  Extent  of  Right  of  Appropriator;  Loss  of 
Rights  by  Nonuser;  Laches  or  Lapse  of 
Time. 

Wanton  diversion  not  allowed.  See  ante, 
35. 

41.  Where  water  was  first  appropriated  for 
mill  power  for  domestic  use  and  for  stock, 
the  use  of  a  small  quantity,  not  specified,  for 
watering  a  small  garden  patch  may  be 
properly  ignored  in  subordinating  the  right 
of  irrigation  generally  to  the  rights  of  a  sub- 
sequent appropriator.  (San  Luis  Water  Co. 
v.  Estrada,  117  Cal.  168.) 

42.  The  rights  of  a  prior  appropriator  of 
water  are  limited  by  his  beneficial  use,  and 
not  by  the  original  capacity  of  his  ditch;  and, 
where  he  has  ceased  to  use  only  a  specified 
quantity  of  the  water,  or  has  limited  his 
regular  use  of  it  for  irrigation  to  certain  days 
of  the  week,  all  of  the  water  not  used  is  sub- 
ject to  a  subsequent  appropriation  by  an- 
other. (Santa  Paula  Water  Works  v.  Per- 
alta,  113  Cal.  38.) 

43  The  water  to  which  an  appropriator  is 
entitled  is  not  the  quantity  he  diverts,  but 
the  quantity  which  is,  or  may  be,  applied  to 
a  beneficial  use,  allowance  being  made  for 
necessary  loss  In  transit,  though  the  court 
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will  take  care  that  no  unnecessary  waste  of 
the  element  is  permitted.  (Riverside  Water 
Co.  v.  Sargent,  112  Cal.  230.) 

44.  An  appropriation  of  water  by  means  of 
a  ditch  is  not  measured  by  the  capacity  of 
the  ditch,  but  is  limited  to  such  quantity,  not 
exceeding  its  capacity  as  the  appropriator 
may  put  to  a  useful  purpose;  and  no  matter 
how  great  in  extent  the  original  quantity  ap- 
propriated may  have  been,  any  amount  less 
than  the  whole  amount  appropriated,  which 
has  not  been  devoted  to  a  beneficial  use  at 
some  time  within  five  years,  is  lost  and  for- 
feited as  against  a  subsequent  appropriator 
thereof.     (Smith  v.  Hawkins,  120  Cal.  S6.) 

45.  An  appropriation  of  water  by  the 
owner  of  land  by  means  of  a  ditch,  for  the 
purpose  of  irrigation,  is  not  measured  by  the 
capacity  of  the  ditch  through  which  the  ap- 
propriation is  made,  but  the  appropriation  is 
limited  to  such  quantity  not  exceeding  the 
capacity  of  the  ditch,  as  the  appropriator 
may  put  to  a  useful  purpose  upon  his  land 
within  a  reasonable  time,  by  the  use  of 
reasonable  diligence;  and  if  he  delays  in- 
crease of  cultivation  for  an  unreasonable 
time,  such  delay  must  be  construed  as  an 
abandonment  of  his  claim  of  right  to  irrigate 
his  whole  tract,  and  the  appropriation  is 
limited,  as  against  a  subsequent  appropria- 
tor. to  necessary  use  as  applied  to  the  land 
cultivated  within  a  reasonable  time.  (Senior 
v.  Anderson,  115  CaL  496.) 

46.  The  measure  of  the  quantity  of  water 
appropriated  by  the  owner  of  irrigable  land 
by  means  of  a  ditch  is  the  quantity  of  water 
actually  appropriated  for  use  upon  such 
land,  and  although  the  quantity  so  appropri- 
ated may  be  used  upon  other  lands,  the  fact 
that  other  lands  may  be,  or  are,  irrigated 
from  the  same  ditch  does  not  affect  the 
quantity  of  water  appropriated  by  such  own- 
er.    (Senior  v.  Anderson,  115  Cal.  496.) 

47.  The  rights  of  a  subsequent  appropria- 
tor having  become  fixed  by  the  failure  of  a 
prior  appropriator  to  use  more  than  a  limited 
quantity  for  irrigation  within  a  reasonable 
time,  cannot  be  defeated  otherwise  than  by 
an  adverse  user  for  the  full  period  prescribed 
by  the  statute  of  limitations;  and  such  stat- 
ute does  not  commence  to  run  from  the  mere 
construction  of  ditches,  or  the  laying  of 
pipes,  for  the  purpose  of  using  the  water  up- 
on the  lands  in  the  absence  of  a  statutory 
notice  of  appropriation,  but  only  from  the  ac- 
tual adverse  use  of  the  water  upon  such 
other  lands.  (Senior  v.  Anderson,  115  Cal. 
496.) 

48.  The  failure  of  one  who  has  appropri- 
ated water  to  devote  it  to  any  beneficial  use 
for  the  period  of  five  years  next  before  the 
commencement  of  an  action  against  a  subse- 
quent appropriator,  operated,  under  section 
1411  of  the  Civil  Code,  to  work  a  forfeiture 
of  plaintiff's  rights  by  nonuser,  as  against 
the  defendant.  (Smith  v.  Hawkins,  120  Cal. 
86.) 

49.  A  notice  of  appropriation  of  the  waters 
of  the  gulches  in  controversy  by  the  grantor 
of  defendants,  which  does  not  appear  to  have 
been  posted,  though  filed  and  recorded,  and 
which  stated  an  intention  to  divert  the  wa- 


ters by  means  of  a  ditch  for  mining  pur- 
poses, and  specified  the  point  of  intended  di- 
version, but  was  never  followed  by  the  con- 
struction of  the  proposed  ditch,  nor  by  any 
attempt  at  user  of  the  waters  for  eight  or  ten 
years  after  the  filing  of  the  notice,  when  the 
waters  were  diverted  only  in  a  fugitive  man- 
ner by  tapping  plaintiffs'  ditch  within  one  or 
two  years  before  the  commencement  of  the 
action,  is  insufficient  to  establish  any  right 
in  the  waters  In  favor  of  the  grantor  of  de- 
fendants, as  against  the  prior  possession  and 
user  of  the  waters  by  the  plaintiffs  and  their 
grantor,  and  a  subsequent  diversion  of  the 
waters  of  the  gulches  by  flumes  erected  by 
the  defendants  within  thirty  days  from  the 
commencement  of  the  action  confers  no 
rights  as  against  the  plaintiffs.  (Cardoza  v. 
Calkins,  117  Cal.  106.) 

50.  Where  the  notice  of  appropriation  by 
defendants'  grantor  was  received  in  evi- 
dence, but  was  not  followed  by  proof  of  the 
appropriation  proposed  to  be  made  thereun- 
der, a  motion  to  strike  it  out  should  be 
granted.    (Cardoza  v.  Calkins,  117  Cal.  106.) 

Statute  of  limitations,  when  begins  to  run 
in  favor  of  appropriator  of  water  on  public 
lands  or  lands  granted  railroad.  See  post, 
VI,  4,  c. 

Breaking  of  ditch,  effect  of.    See  ante,  40. 

c.  Water  on  Public  or  Railroad  Land. 

51.  Though  a  trespasser  on  public  lands  is 
for  some  purposes  deemed  the  owner,  yet 
when  one  asserts  riparian  rights  as  against 
an  upper  appropriator  of  water,  he  must 
show  some  right,  inchoate  or  otherwise,  to 
the  land.  (Silver  Creek  etc.  Water  Co.  v. 
Hayes,  113  Cal.  142.) 

52.  The  statute  of  limitations  in  favor  of 
an  appropriator  of  water  upon  lands  em- 
braced in  the  grant  by  Congress  to  a  railroad 
company  began  to  run  from  the  date  of  the 
grant,  if  the  water  was  appropriated  prior  to 
the  grant,  and  from  the  date  of  the  appro- 
priation, if  made  thereafter,  and  not  from 
the  date  of  the  patent  subsequently  issued. 
(Wood  v.  Btiwanda  Water  Co.,  122  Cal.  152.) 

53.  An  appropriation  of  water  upon  public 
lands  belonging  to  the  United  States  is  vest- 
ed in  the  appropriator  by  grant  under  the 
act  of  Congress  of  1866  (U.  S.  Rev.  Stats., 
sees.  2339,  2340);  and  as  to  lands  thereafter 
acquired  by  others  from  the  United  States, 
the  right  of  the  appropriator  rests  upon  the 
act  of  Congress,  and  not  upon  adverse  pos- 
session under  the  statute  of  limitations,  ex- 
cept as  to  new  acts  of  the  appropriator  per- 
formed after  the  acquisition  of  the  title. 
(Wood  v.  Btiwanda  Water  Co.,  122  Cal.  152.) 

54.  The  state  cannot  object  to  an  appro- 
priation of  water  made  upon  state  lands  by 
its  permission,  in  pursuance  of  the  Civil 
Code;  nor  can  a  subsequent  purchaser  of  the 
lands  from  the  state  object  thereto;  and  the 
statute  of  limitations  can  only  have  appli- 
cation to  acts  of  the  appropriator  performed 
after  the  acquisition  of  the  title  of  the  state 
by  such  purchaser.  (Wood  v.  Btiwanda  Wa- 
ter Co.,  122  Cal.  152.) 

Appropriation  of  springs  on  public  laud. 
See  ante,  5,  6. 
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d.  Change  of  Place  or  Manner  of  Diversion; 
Return  of  Water  to  Greek. 

55.  The  owner  of  a  water  right  may 
change  the  place  of  diversion  to  a  point  high- 
er up  the  stream,  provided  the  rights  of 
others  are  not  injuriously  affected  thereby; 
but  he  does  not,  by  such  change,  increase  or 
diminish  the  share  of  the  water  that  he  is 
entitled  to  divert.  (Smith  v.  Corbit,  110  CaL 
5S7.) 

56.  It  is  error  to  limit  the  place  of  use  of 
water  for  domestic  purposes  at  any  particu- 
lar point  on  the  land  of  the  appropriator,  as 
he  may  change  the  place  of  use  at  will,  pro- 
vided he  does  not  increase  the  quantity  of 
flow  to  which  he  is  entitled.  (Santa  Paula 
Water  Works  v.  Peralta,  113  Cal.  38.) 

57.  The  owner  of  a  water  right  has  the 
right  to  change  the  place  of  use,  where  such 
change  would  not  injure  the  appropriator; 
and  the  court  is  not  authorized  by  its  find- 
ings and  judgment  to  limit  the  place  of  use 
by  a  prior  appropriator,  where  there  is  no 
evidence  to  show  that  injury  would  result 
from  selecting  some  other  place  of  use. 
(San  Luis  Water  Co.  v.  Estrada,  117  Cal. 
168.) 

58.  An  objection  that  the  place  of  diver- 
sion was  changed  so  materially  as  to  con- 
stitute a  new  diversion,  by  the  construction 
of  a  flume  which  was  used  in  lieu  of  an  open 
ditch,  cannot  be  sustained  as  a  ground  of  re- 
versal, if  the  court  found  that  It  was  not  a 
new  or  original  diversion,  and  if  evidence  to 
the  contrary  cannot  be  considered  upon  ap- 
peal, and  if  it  further  appears  that  a  new  di- 
version lawfully  made,  as  it  might  be,  would 
not  affect  the  defense  of  the  statute  of  limi- 
tations. (Wood  v.  Etiwanda  Water  Co.,  122 
Cal.  152.) 

59.  If  water  diverted  from  the  creek  by 
an  upper  proprietor  is  allowed  to  return  to 
it  before  it  reaches  the  land  of  the  inferior 
proprietor,  the  manner  In  which  it  Is  re- 
turned is  immaterial  to  him,  and  the  upper 
proprietor  has  the  right  to  change  the  man- 
ner of  return  to  his  advantage,  so  long  as  the 
rights  of  the  inferior  proprietor  are  not  im- 
paired; and  it  Is  improper,  in  a  decree  re- 
quiring the  upper  proprietor  to  permit  a  cer- 
tain amount  of  water  to  flow  back  into  the 
creek  from  his  tunnel  to  require  the  flow  "in 
the  manner  In  which  the  water  from  said 
tunnel  was  flowing  back  into  said  creek  at 
the  time  of  the  commencement  of  the  trial." 
(Gould  v.  Eaton,  117  Cal.  539.) 

60.  Where  the  court  finds  that  the  tunnel 
of  the  defendants  as  now  constructed  and 
used  diverts  a  specified  quantity  of  water 
from  the  stream,  and  will  continue  to  divert 
that  amount  "under  the  conditions  now  ex- 
isting," the  decree  should  not  render  It  In- 
cumbent on  the  defendants  to  permit  that 
quantity  of  water  to  flow  back  into  the 
stream  under  all  circumstances,  but  should 
give  leave  to  the  defendants,  upon  showing 
that  the  conditions  have  changed  to  an  ex- 
tent authorizing  the  interference  of  the 
court,  or  that  the  operation  and  use  of  the 
tunnel  will  justify  it,  to  apply  for  a  corres- 
ponding change  in  the  judgment.  (Gould  v. 
Eaton,  117  Cal.  539.) 


e.  Tapping  Source  of  Stream. 

61.  Where  it  appears  that  the  respondents 
as  plaintiffs  and  the  nonappealing  defend- 
ants were  entitled  to  all  the  waters  of  a 
creek  and  its  tributary,  which  naturally  flow 
within  the  banks  of  the  creek,  the  appellants, 
claiming  an  overflow  of  surplus  waters,  can- 
not tap  the  creek  at  a  point  above  which 
there  is  no  overflow  of  surplus  waters  so 
as  to  take  the  water  of  lakes  forming  a 
source  of  supply  to  the  creek,  and  to  inter- 
fere with  the  quantity  of  water  usually  flow- 
ing In  the  natural  channel  of  the  creek;  and 
they  were  properly  enjoined  from  so  doing 
by  the  judgment  appealed  from.  (Baxter  v. 
Gilbert,  125  Cal.  580.) 

f.  Actions  for. 
A.  Pleadings  and  Parties. 

No  issue  as  to  riparian  rights  is  involved 
In  what  pleadings.    See  post,  VI,  4,  f,  B. 

Action  to  quiet  title  to,  cross-complaint 
bringing  In  new  parties.  See  Cross-com- 
plaint, 5,  6. 

Abutting  owner  on  street  may  enjoin  city 
from  diverting  watercourse.  See  Injunc- 
tions, 17. 

62.  In  an  action  to  quiet  title  to  a  water 
right,  the  plaintiffs  may  join  as  defendants 
all  persons  who  claim  title  from  a  common 
source  adversely  to  that  claimed  by  the 
plaintiffs,  and  it  is  immaterial  whether  they 
are  a  voluntary  association,  or  are  copart- 
ners, or  whether  they  hold  whatever  rights 
they  may  have  as  individuals.  (Senior  v. 
Anderson,  115  Cal.  496.) 

63.  An  order  striking  out  material  allega- 
tions showing  the  illegal  diversion  of  the 
plaintiff's  water,  and  that  the  water  in  con- 
troversy is  necessary  and  useful  to  the 
plaintiffs,  and  leaving  the  complaint  devoid 
of  anything  to  show  any  water  right  either 
in  the  water  company  or  in  the  plaintiffs  as 
its  stockholders,  is  improper.  (McDermont 
v.  Anaheim  Union  Water  Co.,  124  Cal.  112.) 

64.  In  an  action  by  an  appropriator  of  a 
water  right  to  enjoin  diversion  of  the  water, 
a  cross-complaint  by  the  defendant,  claiming 
riparian  rights  in  the  water  diverted,  but 
which  nowhere  shows  by  statement  of  facts 
that  defendant  owns  or  holds  by  right  any 
lands  which  are  riparian  to  the  creek  from 
which  the  plaintiff's  appropriation  was 
made,  but  which  merely  avers  that  he  owns 
three  lots,  and  has  possession  and  control  of 
three  other  lots,  without  averring  that  he 
possesses  or  controls  them  by  right,  and 
states  that  the  creek  flows  "through  the  nat- 
ural channel  thereof,  over  and  across  the 
land  of  defendant,  as  aforesaid,"  without 
stating  that  it  flows  across  the  lots  owned  by 
him,  does  not  state  a  cause  of  action  or 
ground  of  cross-complaint,  and  a  demurrer 
thereto  should  be  sustained.  (Silver  Creek 
etc.  Wa.ter  Co.  v.  Hayes,  113  Cal.  142.) 

65.  It  must  be  presumed  against  the 
pleader  that  he  has  made  an  allegation  as 
strong  as  he  could  make  it;  and  where  he 
avers  mere  possession  and  control  of  cer- 
tain lots,  without  averring  or  stating  facts 
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showing  that  he  has  possession  of  them  by 
right,  and  avers  that  the  creek  in  dispute 
flows  over  his  lands,  without  averring  that 
it  flows  over  lands  owned  by  him,  it  must  be 
presumed  that  he  has  taken  possession  of 
such  lots  without  right,  and  that  the  water 
only  flows  over  those  lots  in  which  he  has  no 
right.  (Silver  Creek  etc.  Water  Co.  v. 
Hayes,  113  Cal.  142.) 

66.  W7here  the  Injury  complained  of  is  di- 
rect interference  by  the  defendant  with  the 
ditch  of  the  plaintiff,  so  as  to  divert  the  wa- 
ter from  such  ditch  at  a  point  where  it 
passed  over  or  near  the  lands  of  the  defend- 
ant, no  riparian  rights  of  the  defendant  in 
the  creek  from  which  the  water  was  appro- 
priated would  justify  such  interference  with 
plaintiffs'  ditch,  and  the  assertion  of  such  ri- 
parian rights  does  not  arise  out  of  the  trans- 
action set  out  in  the  complaint,  nor  is  it 
connected  with  the  subject  of  the  action,  and 
it  is  not  a  proper  subject  of  cross-complaint. 
(Silver  Creek  etc.  Water  Co.  v.  Hayes,  113 
Cal.  142.) 

B.  Issues;  Evidence. 

67.  Where  the  pleadings  base  the  relative 
rights  of  the  parties  upon  the  appropriation 
of  water,  and  no  riparian  rights  are  pleaded, 
no  issue  is  Involved  as  to  riparian  rights,  and 
the  question  as  to  the  extent  of  such  rights 
does  not  arise  in  the  case.  (San  Luis  Water 
Co.  v.  Estrada,  117  Cal.  168.) 

68.  In  an  action  by  a  plaintiff  claiming  to 
be  a  riparian  owner,  to  quiet  title  to  water 
rights  alleged  to  be  appurtenant  to  lands  of 
which  he  and  his  predecessors  in  Interest 
were  seised  in  fee,  where  his  ownership  of 
such  lands  is  denied,  the  burden  of  proof  is 
upon  him  to  establish  it;  and  where  it  ap- 
peared that  he  claimed  the  riparian  land  as 
successor  in  Interest  of  the  Southern  Pacific 
Company,  whose  patent  had  been  canceled 
by  the  United  States,  and  that  he  failed  to 
prove  himself  within'  the  exceptions  of  the 
decree  canceling  the  patent,  a  finding  of  his 
ownership  is  not  justified  by  ,the  evidence. 
(Boehmer  v.  Big  Rock  Irr.  Dist.,  117  Cal.  19.) 

Notice  of  appropriation,  admissibility  of. 
See  ante,  VI,  1. 

Notice  of  appropriation  should  be  stricken 
out  where  not  followed  by  proof  of  appro- 
priation.   See  ante,  50. 

Conflicting  evidence,  support  of  findings 
by.     See  post,  71. 

Failure  of  evidence  to  support  findings, 
when  Immaterial.    See  post,  72. 

C.  Judgments  and  Findings. 

Decree  in  action  for  diversion,  when  er- 
roneous.   See  ante,  59,  60. 

69.  In  an  action  to  enjoin  the  diversion  of 
water,  and  to  recover  damages  for  past  di- 
versions, where  the  answer  did  not  deny  the 
diversions,  and  set  up  a  joint  right  to  the 
use  of  the  water  diverted,  no  finding  of  joint 
liability  or  joint  commission  of  the  acts  com- 
plained' is  necessary  to  support  a  joint  judg- 
ment for  damages;  nor  was  it  necessary  to 
find  that  the  acts  alleged  to  have  been  done 
by  the  defendants  "were  done  wrongfully  or 


without  right,"  where  the  court  found  that 
the  plaintiff  was  the  owner  of  all  the  water 
flowing  in  the  stream,  and  that  defendants 
committed  the  acts  charged  in  depriving  her 
of  the  use  thereof.  (Williams  v.  Harter,  121 
Cal.  47.) 

70.  Where  the  court  found  that  the  defend- 
ant, a  subsequent  appropriator,  had  contin- 
uously appropriated  a  certain  quantity  of 
water  from  the  stream  for  thirteen  years 
last  past,  and  also  found  the  capacity  of 
plaintiffs'  ditch,  and  that  plaintiffs  had  di- 
verted the  water  for  a  useful  purpose  within 
five  years  before  the  commencement  of  the 
action,  but  the  maximum  quantity  of  water 
so  diverted  and  used  at  any  time  during  said 
period  was  not  determined,  the  findings  are 
Insufficient  to  support  a  judgment  awarding 
to  plaintiffs  a  superior  right  in  the  stream  to 
the  extent  of  the  capacity  of  their  ditch. 
(Smith  v.  Hawkins,  120  Cal.  86.) 

71.  Where  the  evidence  is  conflicting  and 
confused  as  to  the  extent  of  a  water  right 
used  by  a  defendant  for  irrigation,  and  as  to 
the  relative  rights  of  the  plaintiffs  and  such 
defendants  upon  the  question  of  priority,  the 
findings  of  the  court  as  to  these  matters 
must  stand.  (San  Luis  Water  Co.  v.  Estra- 
da, 117  Cal.  168.) 

72.  Where  the  pleadings  allege  both  appro- 
priation and  adverse  user,  and  the  court 
finds  for  plaintiffs,  upon  the  Issues  of  adverse 
user  and  appropriation,  and  the  evidence 
tends  to  establish  the  rights  of  plaintiff  by 
prior  appropriation,  subject  to  certain  prior 
rights  of  some  of  the  defendants,  it  is  not  re- 
versible error  if  the  finding  as  to  adverse 
use  is  not  supported  by  the  evidence.  (San 
Luis  Water  Co.  v.  Estrada,  117  Cal.  168.) 

73.  In  an  action  to  determine  conflicting 
claims  to  water  rights  the  findings  and  judg- 
ment must  fix  the  extent  of  the  superior 
right,  and  determine  definitely  the  quantity 
of  water  to  be  allowed  to  the  party  whose, 
claim  is  paramount;  otherwise,  the  judg- 
ment fails  to  attain  the  certainty  necessary 
to  an  estoppel  upon  the  main  subject  of  lit- 
igation; and  where  the  court  in  such  action 
has  not  found  the  disputed  quantity,  nor 
fixed  data  from  which  it  may  be  calculated, 
nor  passed  upon  a  definite  issue  made  by  the 
pleadings  as  to  the  quantity  of  water  appro- 
priated by  the  party  in  whose  favor  judg- 
ment is  rendered,  the  judgment  must  be  re- 
versed and  a  new  trial  granted.  (Riverside 
Water  Co.  v.  Sargent,  112  Cal.  230.) 

Findings  as  to  appropriation,  when  sup- 
ported by  the  evidence.  See  Water  Compa- 
nies, 8. 

Placing  finding  of  extent  of  water  to  which 
defendant  entitled  among  conclusions  of 
law,  effect  of.    See  Findings,  8. 

WATER  FRONT. 

See    Swamp    and     Overflowed    Lands,    I; 

Wharves. 

Harbor  commissioners.  See  Harbor  Com- 
missioners. 

WATER  WORKSv 

Condemnation  for.  See  Eminent  Domain, 
I,  3. 
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WAY  GOING  OFFICERS— WILD  ANIMALS. 


WAY  GOING  OFFICERS. 
See  Offices  and  Officers,  VIII. 

WAYS. 

See  Easements,   I,   1;  H'ghways;  Streets. 

Rights  of  way,  condemnation  of.  See  Em- 
inent Domain,  I,  1. 

WEAPONS. 

Deadly,  assault  with.  See  Criminal  Law, 
XL  3. 

Injuries  from  discharge  of  firearms.  See 
Negligence,  II,  5. 

WEIGHT. 

Evidence,  weight  of.    See  Evidence,  X. 
Who  may  give  opinion  as  to  weight.    See 
Evidence,  37. 

WEIGHTS  AND  MEASURES. 

Gross  ton,  meaning  may  be  shown  by  pa- 
rol.   See  Evidence,  68. 


See  Hus- 


WELLS. 

Well   passes  with  land,  when, 
band  and  Wife,  24. 

WHARVES. 


Control  and  regulation.  See  Harbor  Com- 
missioners. 

Erection  of  on  public  streets.  See 
Swamp  and  Overflowed  Lands,  13. 

1.  Where  a  seaport  city  located  upon  a  bay 
has  about  two  miles  of  harbor  within  its  lim- 
its, of  which  it  received  a  grant  from  the 
legislature,  with  permission  to  the  city 
trustees  to  lease  it  for  a.  period  not  to  exceed 
ten  years,  in  such  manner  and  upon  such 
terms  as  may  by  them  be  deemed  most  ad- 
vantageous, a  lease  by  them  for  ten  years 
to  a  steamship  company  of  a  portion  of  the 
harbor  for  the  erection  and  repair  of  a 
wharf,  comprising  the  wharf  and  one  hun- 
dred and  fifty  feet  on  each  side  thereof,  is 
valid;  and  a  limitation  of  maximum  charges 
for  dockage  at  the  wharf  in  the  lease,  not 
made  a  condition  of  the  estate  granted,  does 
not  require  the  lessee  to  permit  the  use  of 
the  wharf  by  other  vessels,  and  such  lessee 
may  enjoin  the  owners  of  another  vessel 
from  landing  its  passengers  and  freight  at 
such  wharf,  notwithstanding  a  tender  by 
such  owners  of  the  amount  of  such  maxi- 
mum dockage.  (Pacific  Coast  S.  S.  Co.  v. 
Kimball,  114  Cal.  414.) 

2.  The  fact  that  the  wharf  leased  to  the 
steamship  company  was  the  sole  wharf  ex- 
isting in  the  harbor,  and  was  rebuilt  by  the 
lessee  from  an  old  dilapidated  wharf,  cannot 
affect  the  validity  of  the  lease,  the  city  not 
having  obligated  itself  not  to  build  or  to  per- 
mit others  to  build  other  wharves,  and  there 
being  no  agreement  that  the  wharf  leased 
should  constitute  the  only  wharf  in  the  har- 
bor. (Pacific  Coast  S.  S.  Co.  v.  Kimball,  114 
Cal.  414.) 


3.  The  lease  of  the  land  to  the  steamship 
company,  including  the  wharf,  operated  as  a 
grant  to  it  of  an  estate  in  land,  and  not  as  a 
mere  franchise;  and  the  right  to  collect 
wharfage  and  dockage,  considered  as  a  fran- 
chise, was  an  unimportant  part  of  the  con- 
sideration for  the  lease.  (Pacific  Coast  g.  s. 
Co.  v.  Kimball,  114  Cal.  414.) 

4.  The  city  having  a  right  to  lease  a  wharf 
for  private  use.  its  grant  to  the  steamship 
company  must  be  construed  like  any  other 
grant,  and  a  condition  cannot  be  put  upon 
the  estate  granted  which  is  not  expressed 
or  clearly  implied.  (Pacific  Coast  S.  S.  Co. 
v.  Kimball,  114  Cal.  414.) 

5.  In  an  action  by  a  transfer  company  to 
enjoin  a  steamship  company,  having  the  ex- 
clusive use  of  certain  piers  as  against  other 
vessels,  from  interfering  with  its  use  of  the 
piers  in  the  interest  of  a  rival  transfer  com- 
pany, where  the  court  finds  from  sufficient 
evidence  that  the  business  of  the  steamship 
company  does  not  demand  that  the  plaintiff 
should  be  excluded  from  the  piers,  a  judg- 
ment enjoining  such  inference  will  be  af- 
firmed upon  appeal.  (Morton  Bros.  v.  Pa- 
cific Coast  S.  S.  Co.,  122  Cal.  352.) 

6.  The  granting  of  a  franchise  to  construct 
and  maintain  a  wharf  is  within  the  pur- 
view  of  the  act  of  March  23.  1893,  establish- 
ing the  conditions  upon  which  franchises  and 
other  privileges  may  be  granted.  (People  ex 
rel.  Dean  v.  Board  of  Supervisors  of  Contra 
Costa  Co.,  122  Cal.  421.) 


WHITTIER  REFORM  SCHOOL. 

Commitment  of  minors  to.  See  Criminal 
Law,  204,  205. 

Liability  of  counties  for  expenses  of  in- 
mates.   See  Counties,  17. 

The  "Whittier  Reform  School  Fund,"  es- 
tablished by  the  act  of  March  11,  1889  (Stats. 
1889,  p.  Ill),  as  amended  March  23,  1893 
(Stats.  1893,  p.  328),  for  the  "support"  of  said 
school,  and  the  "care  and  keeping"  of  the 
children  committed  thereto,  cannot  be  resort- 
ed to  by  the  trustees  for  the  erection  of 
buildings,  however  much  needed,  and  con- 
tracts made  by  them  looking  to  that  end  are 
unauthorized.  The  trustees  are  dependent 
upon  appropriations  made  by  the  state  legis- 
lature especially  for  the  erection  of  buildings 
required  for  the  use  of  the  school,  as  a  state 
institution;  and  have  no  power,  merely  as  a 
corporate  body,  to  divert  funds  dedicated  by 
the  legislature  for  a  particular  use  to  a  dif- 
ferent use.  (Mitchell  v.  Colgan,  122  Cal. 
296.) 

WIDTH. 

Streets,  width  of.    See  Streets.  21. 


WIFE. 
See  Husband  and  Wife. 


WILD  ANIMALS. 
See  Animals,  I. 


WILLr-WIXiLS,  I,  II. 
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WILL. 
Impairment  of.    See  Insanity,  III,  4. 

WILLS. 

I.  What  Instruments  are  Wills. 
II.  Agreement  to  Make  Will. 

III.  Holographic  Will. 

IV.  Validity  of. 

1.  Unnatural  ness  or  Unreasonable- 

ness of  Disposition,  Effect  of. 

2.  Want  of  Testamentary  Capacity; 

Mistake  of  Testator. 

3.  Undue  Influence  and  Fraud. 

V.  Probate  of  Wills. 

1.  Notice  of  Probate  of  Will. 

2.  Sufficiency  of  Proof  of  Execu- 

tion. 

3.  Contest  of. 

4.  Revocation  of  Probate. 

VI.  Construction  of  Wills;  Bights  and  Lia- 
bilities of  Legatees  and  Devisees. 

1.  Intent     to     Control;  Order    and 

Meaning  of  Words';  Residuary 
Legatee;  Construction  against 
Intestacy. 

2.  Evidence  to  Affect;  Reference  to 

Deeds  in;  Ambiguities*  in. 

3.  Validity   of   Bequests;  Effect  of 

Void  Trust  Postponing  Time 
of  Enjoyment. 

4.  Bequest    to    Orphan     Asylums; 

Construction  of. 

5.  Vesting  of  Legacy;  Interest  and 

Payment;  Date  of  Survivor- 
ship; Contingent  Devises;  Con- 
ditional Limitations;  Execu- 
tory Devises. 

6.  Substituted  Legacy. 

7.  Annuities. 

8.  Direction  as  to  Payment  of  Debts. 

9.  Other  Questions  Arising  in  Con- 

struction of  Wills. 

VII.  Codicils. 
VIII.  Revocation  of. 

Charitable  uses.    See  Charitable  Uses. 

Foreign,  right  of  executor  named  in.  See 
Executors  and  Administrators,  2. 

Joint  devise,  distribution  of.  See  Estates 
of  Deceased  Persons,  VIII,  3. 

Probate  judge  cannot  act  as  trustee  under 
will.     See  Probate  Courts,  3. 

Sale  under  power  in  will.  See  Estates  of 
Deceased  Persons*.  VI,  1. 

Setting  apart  of  probate  homestead  is  limi- 
tation on  testamentary  capacity.  See  Home- 
steads, 50. 

Appealability  of  orders  and  decrees  in 
probate  proceedings.    See  Appeals,  II,  4. 

Questions  in  probate  cases  how  presented 
for  review.     See  Appeals,  VII,  6. 

Time  to  take  appeals  in  probate  proceed- 
ings.    See  Appeals,  IV,  3. 

I.  What  Instruments  are  Wills. 

Testamentary  disposition,  gift  causa  mor- 
tis as.     See  Gifts,  4,  5. 


1.  A  letter  addressed  to  an  undertaker,  the 
main  object  of  which  was  to  provide  for  a 
disposition  of  the  body  of  the  writer  in  case 
of  death,  concluding  with  a  statement  that 
the  estate  of  the  writer  must  pay  all  ex- 
penses accruing,  and  that  her  brother  will 
take  charge  of  her  estate,  and  be  the  sole 
administrator  without  bonds,  to  trade,  sell, 
or  occupy,  as  may  seem  to  him  fit,  is  not  of 
a  testamentary  character  and  the  language 
of  the  concluding  paragraph  is  more  con- 
sistent with  a  construction  that  she  was  re- 
ferring to  a  will  already  made,  or  to  be  made, 
than  that  she  had  the  animus  testandi  when 
writing  the  letter.  (Estate  of  Meade,  118 
Cal.  428.) 

2.  The  intention  of  the  deceased  that  a 
paper  should  stand  for  a  last  will  and  testa- 
ment must  be  plainly  apparent,  and  the  heirs 
at  law  are  not  to  be  disinherited  unless  such 
intention  is  clearly  manifested,  and  ex- 
pressed with  legal  certainty.  (Estate  of 
Meade,  118  Cal.  428.) 

II.  Agreement  to  Make  Will. 

Agreement  to  make  conveyance  in  lieu  of 
proposed  will.    See  Contracts,  VIII,  3. 

Judgment  against  enforcement  of  contract 
to  make  will  does  not  bar  enforcement  of 
gift.    See  Judgments,  38. 

3.  A  man  may  make  a  valid  agreement 
binding  himself  to  dispose  of  his  property 
by  last  will  and  testament  in  a  particular 
way,  and  a  court  of  equity  will,  under  cer- 
tain circumstances,  specifically  enforce  such 
an  agreement:  but  no  agreement  can  be  en- 
forced the  terms  of  which  are  not  sufficiently 
certain  to  make  the  precise  act  which  is  to 
be  done  clearly  ascertainable,  and,  before  an 
agreement  for  testamentary  disposition  can 
be  enforced  by  a  court  of  equity,  its  terms 
must  not  only  be  fair,  but  free  from  doubt. 
(Russell  v.  Agar,  121  Cal.  396.) 

4.  An  agreement  to  make  good  by  will 
any  loss  sustained  by  reason  of  plaintiff  con- 
tinuing in  the  service  of  the  testator,  and 
giving  up  a  proposed  membership  in  a  part- 
nership carrying  on  a  rival  business,  is  too 
uncertain  in  its  nature  either  to  be  enforced 
in  equity  or  to  sustain  an  action  for  dam- 
ages against  the  estate  of  the  testator.  (Rus- 
sell v.  Agar,  121  Cal.  396.) 

5.  A  man  may  make  a  valid  agreement 
binding  himself  to  dispose  of  his  property  in 
a  particular  way  by  last  will  and  testament, 
and  a  court  of  equity  will  enforce  such  an 
agreement  specifically  by  treating  the  heirs 
as  trustees,  and  compelling  them  to  convey 
the  property  according  to  the  contract,  if 
it  be  certain  in  its  terms,  and  not  oppressive, 
and  the  rights  of  innocent  third  parties  are 
not  involved;  but  if  the  contract  be  vague 
and  uncertain,  or  the  remedy  sought  is  harsh 
or  oppressive,  or  unjust  to  innocent  third 
parties,  equity  will  withhold  its  assistance. 
(Owens  v.  McNally,  113  Cal.  444.) 

6.  Where  an  uncle  made  a  parol  contract 
with  his  niece  to  come  and  live  with  him, 
and  care  for  him,  and  that  he  would  be- 
queath to  her  all  of  the  property  which  he 
might  own  at  the  time  of  his  death,  and  he 
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married  before  his  death,  the  wife  being 
ignorant  of  the  contract,  which  was  vague 
and  uncertain  as  to  the  services  to  be  ren- 
dered by  the  niece,  such  contract  cannot  be 
specifically  enforced  against  the  widow  after 
the  death  of  her  husband;  but  the  niece  must 
resort  to  an  action  of  quantum  meruit 
(Owens  v.  McNally,  113  Cal.  444.) 

III.  Holographic  Wills. 

Construction  of  holographic  will.  See 
post.  48. 

Holographic  will  appointing  executor  is 
superseded  by  codicil  when.    See  post.  VII. 

Transposition  of  words  in,  and  construc- 
tion as  to  residuary  legatee  in.  See  post, 
48. 

7.  The  statute  does  not  require  that  an 
olographic  will  shall  be  subscribed  by  the 
testator  at  the  end  thereof;  and  it  is  suffi- 
cient if  it  be  signed  by  him,  and  the  signing 
may  be  at  the  beginning,  or  In  any  part  of 
the  document.  (Estate  of  Stratton,  112  Gal. 
513.) 

IV.  Validity  of. 

1.  Unnaturnlness    or    Unreasonableness    of 

Disposition,   Effect  of. 

That  a  will  is  unjust  or  capricious  Is  no 
ground  for  avoiding  it.    See  post,  17. 

8.  The  right  to  dispose  of  one's  property 
by  will  is  solemnly  assured  by  law,  and  is 
a  valuable  incident  to  ownership,  and  does 
not  depend  upon  its  judicious  use;  nor  can 
courts  properly  permit  the  prejudices  of  a 
jury  to  set  aside  a  will  merely  upon  sus- 
picion, or  because  it  does  not  conform  to 
their  ideas  of  what  is  just  and  proper.  (Es- 
tate of  Wilson,  117  Cal.  262;  Estate  of  Kauf- 
man, 117  Cal.  288.) 

9.  A  will  cannot  be  upset  merely  because 
in  the  opinion  of  the  jury  it  is  unnatural; 
and  whether  or  not  it  is  unnatural  can  only 
be  considered  when  there  is  some  evidence 
immediately  tending  to  show  mental  incom- 
petency, fraud,  or  undue  influence,  but  the 
objection  that  the  will  Is  unnatural  is  not 
sufficient  to  overturn  it,  in  the  face  of  clear 
and  plenary  proof  of  full  testamentary  ca- 
pacity at  the  time  the  will  was  executed, 
and  must  vanish  in  the  presence  of  a  reason- 
able explanation  of  the  act  and  a  clear  in- 
tent to  do  it  with  a  full  knowledge  of  condi- 
tions and  consequences.  (Estate  of  Wilson, 
117  Cal.  262.) 

2.  Want    of    Testamentary    Capacity;    Mis- 

take of  Testator. 

Sanity  is  presumed.    See  post,  86. 

10.  The  law  presumes  that  every  person 
possesses  a  sound  and  disposing  mind,  and 
the  burden  is  upon  the  contestant  to  estab- 
lish by  a  preponderance  of  evidence  that  the 
testator  did  not  at  the  time  of  making  the 
will  possess  a  mind  sufficiently  clear  and 
strong  to  be  able  to  know  and  understand 
the  nature  of  the  testamentary  act,  to  know 
and  remember  the  character  and  extent  of 
the  property  disposed  of,  and  the  manner  in 


which  and  the  persons  to  whom  it  is  desired 
to  distribute  it.  (Estate  of  Wilson,  117  Cal. 
262.) 

11.  A  will  cannot  be  rejected  on  account 
of  insane  delusions  of  the  testator,  which  are 
not  operative  in  the  testamentary  act,  and 
which  do  not  relate  to  the  persons  or  objects 
affected  by  it;  and  a  verdict  setting  aside  a 
will  on  the  ground  of  insanity  of  the  testa- 
trix is  not  sustained  by  the  evidence,  where 
the  proof  shows  that  she  had  business  ca- 
pacity, and  made  the  will  intelligently,  with- 
out action  indicating  a  deranged  mind  as  to 
its  subject  matter  or  execution,  notwith- 
standing proof  of  her  unfounded  fancies  and 
delusions  ae  to  other  matters.  (Estate  of 
Redfleld,  116  Cal.  637.) 

12.  Where  a  clear  case  of  the  testamentary 
capacity  of  the  deceased  at  the  very  time  of 
the  execution  of  the  will  and  codicil  is  made 
by  numerous  witnesses,  and  no  witness  tes- 
tifies directly  to  the  contrary,  evidence  that 
for  many  years  prior  to  that  date  the  de- 
ceased had  frequently  drank  intoxicating 
liquors  to  excess,  and  had  become  greatly 
intoxicated,  is  not  sufficient  to  raise  a  sub- 
stantial conflict  upon  the  subject  of  testa- 
mentary capacity,  there  being  no  pretense 
that  the  deceased  was  intoxicated  at  the 
time  of  the  testamentary  act,  and  it  appear- 
ing that  when  not  intoxicated,  deceased, 
though  illiterate,  possessed  ordinary  intelli- 
gence and  shrewdness  such  as  an  illiterate 
person  may  have  to  do  business;  nor  is  any 
conflict  raised  by  proof  that  at  the  time  of 
the  execution  of  the  instruments  deceased 
was  suffering  from  very  distressing  wounds 
caused  by  a  burn,  from  the  effects  of  which 
death  afterward  resulted.  (Estate  of  Wil- 
son, 117  Cal.  262.) 

13.  Where  there  is  neither  averment  nor 
proof  that  the  testator  had  any  insane  de- 
lusion, and  the  jury  found  that  he  was  not 
insane,  a  finding  that  he  had  a  delusion  as 
to  the  hostility  to  him  of  his  heirs  will  be 
disregarded,  as  no  mere  mistake  of  the  tes- 
tator on  such  a  subject  will  invalidate  a 
will.    (Estate  of  Ruffino,  116  Cai.  304.) 

14.  Where  the  allegation  is  that  proponent 
persuaded  testator  that  his  sisters  were  hos- 
tile to  him,  and  that  they  would  expose  their 
relations— the  relations  existing  between  the 
proponent  and  the  testator — and  interfere 
with  his  property  and  Injure  his  business, 
and  the  evidence  shows  that  the  testator  had 
long  been  very  hostile  to  his  sisters,  but  no 
other  proof  appears  that  he  thought  his  sis- 
ters hostile  to  him,  and  there  is  no  evidence 
that  proponent  spoke  an  unkind  word  in  re- 
gard to  them,  but  proves  to  the  contrary 
that  she  always  sided  with  the  sisters 
against  their  brother,  and  it  appears*  that  all 
parties  believed  that  the  proponent  and  the 
testator  were  married,  there  being  no  testi- 
mony that  the  testator  thought  his-  sisters 
intended  to  expose  the  relation,  or  doubted 
the  lawfulness  of  his  marriage,  there  is  no 
evidence  of  any  insane  delusion  of  the  testa- 
tor as  to  the  hostility  of  his  sisters  to  him, 
or  of  any  fraud  of  the  proponent  in  persuad- 
ing him  of  such  hostility.  (Estate  of  Ruf- 
fino, 116  Cal.  304.) 
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15.  A  mere  fleeting  vagary  as  to  property 
of  a  sister  of  the  testatrix  does  not  amount 
to  an  insane  delusion;  but  even  if  it  should 
become  a  fixed  delusion,  the  sister  not  being 
an  heir,  who  could  be  benefited  by  the  rejec- 
tion of  the  will,  it  seems  that  it  cannot  be 
rejected  on  account  of  such  delusion.  (Es- 
tate of  Redfleld,  116  Gal.  637.) 

16.  The  contestants  of  the  will  may  intro- 
duce evidence  of  the  manner  in  which  the 
deceased  acquired  the  property  disposed  of 
in  the  will,  as  bearing  in  some  degree,  how- 
ever remotely,  on  the  question  of  testamen- 
tary capacity.  (Estate  of  Wilson,  117  Cal. 
262.) 

Mistake  in,  will  not  reformed  for,  when. 
See  Estates  of  Deceased  Persons,  121. 

Parol  evidence  not  admissible  to  show 
mistake.  See  Estates  of  Deceased  Persons, 
121. 

3.  Undue  Influence  and  Fraud. 

17.  The  undue  Influence  which  will  avoid 
a  will  must  be  such  as  operates  upon  the 
mind  of  the  testator  at  the  time  of  making 
the  will,  and  must  be  an  influence  relating 
to  the  will;  and  unless  some  fraud  or  mis- 
representation was  practiced  at  that  time, 
or  some  physical  or  moral  coercion  then  em- 
ployed, such  as  to  destroy  her  free  agency, 
the  question  of  undue  influence  should  not 
be  submitted  to  the  jury,  and  it  is  not 
ground  for  avoiding  the  will  that  It  is  unjust 
or  capricious  if  the  person  making  It  has 
testamentary  capacity.  (Estate  of  Kauf- 
man, 117  OaL  288.) 

18.  Where  there  is  no  evidence  to  show 
Influence  over  the  testamentary  act  such  as 
would  amount  to  physical  or  moral  coercion, 
or  destroy  the  free  agency  of  the  testator  as 
to  such  act,  a  finding  that  undue  influence 
was  exercised  will  be  set  aside  as  contrary 
to  the  evidence.  (Estate  of  Wilson,  117  Gal. 
262.) 

19.  An  Instruction  to  the  effect  that  if  the 
proponent  of  the  will  was  not  married  to 
the  testator,  but  had  unlawful  or  illicit  rela- 
tions with  him,  the  law  presumes  that,  if 
she  exercised  any  influence  over  him  to 
make  a  will  in  her  favor,  it  was*  an  "unlaw- 
ful Influence,"  and  that  the  law  prescribes 
that  no  one  shall  derive  profit  by  reason  of 
any  unlawful  relations,  is  misleading  and 
erroneous,  there  being  no  issue  in  the  case 
as  to  any  "unlawful  influence"  other  than 
undue  influence,  halving  the  effect  of  sub- 
jecting and  controlling  the  will  of  the  testa- 
tor; and  if  the  will  was  the  spontaneous  act 
of  the  testator,  and  the  importunities  of  a 
mistress  did  not  overcome  the  will  of  the 
testator,  the  will  is  not  void,  though  made 
in  favor  of  the  mistress.  (Estate  of  Ruffino, 
116  Cal.  304.) 

20.  Upon  the  question  of  undue  influence 
of  the  proponent  of  the  will  over  the  testa- 
tor, evidence  is  admissible  to  show  that  a 
portion  of  the  estate  willed  to  her  consisted 
of  property  conveyed  to  him  by  his  sisters 
without  consideration,  to  give  him  the  neces- 
sary credit  to  enable  him  to  carry  on  his 
business,  and  although  such  evidence  would 
not  alone    prove  undue    influence,  it    would 


make  the  will  seem  more  unnatural,  and  is  a 
proper  circumstance  to  be  considered  in  con- 
nection with  other  facts  tending  to  prove 
such  influence.  (Estate  of  Ruffino,  116  Cal. 
304.) 

21.  Where  the  bulk  of  the  property  be- 
queathed was  given  to  the  daughters,  and 
only  a  nominal  legacy  to  the  contestant,  who 
was  practically  disinherited  by  the  free  and 
voluntary  act  of  the  testatrix,  evidence  as 
to  the  particulars  of  a  quarrel  between  the 
testatrix  and  the  contestant  concerning  her 
marriage,  either  for  the  purpose  of  showing 
to  the  jury  that  the  mother  had  no  sufficient 
reason  for  disinheriting  her  daughter,  or  in 
order  to  allow  the  jury  to  conjecture  that 
the  mother's  dislike  of  her  daughter  may 
have  been  fostered  by  her  other  sisters,  is 
immaterial  and  irrelevant  to  the  issues  of 
undue  influence  and  fraud.  (Estate  of 
Kaufman,  117  Cal.  288.) 

22.  On  the  trial  of  a  contest  of  a  will  on 
the  ground  of  undue  influence,  evidence  that 
a  person  alleged  to  have  exerted  undue  in- 
fluence was  penurious  is  inadmissible,  as  are 
also  the  declarations  of  the  testatrix  with 
reference  to  the  treatment  of  her  by  her  hus- 
band, who  was  the  sole  beneficiary  under 
the  will.    (Estate  of  Calkins,  112  Cal.  296.) 

23.  The  evidence  given  upon  a  contest  of 
the  probate  of  a  will,  reviewed,  and  held  in- 
sufficient to  sustain  a  verdict  that  the  will 
was  obtained  by  undue  influence  and  fraud, 
there  being  no  evidence  to  show  that  the  dis- 
position of  property  made  by  the  will  was 
by  reason  of  the  suggestion  of  any  person,  or 
that  it  was  the  result  of  undue  influence  or 
fraud  in  any  respect.  (Estate  of  Kaufman, 
117  Cal.  288.) 

24.  A  verdict  affirming  a  charge  that  the 
will  was  procured  through  undue  influence 
exerted  by  the  executor  and  the  residuary 
legatee  cannot  be  sustained  where  the  evi- 
dence to  support  it  is  no  stronger  than  that 
held  insufficient  in  previous  decisions  of 
this  court.  (Estate  of  Redfleld,  116  Cal. 
637.) 

Declarations  of  testator,  admissibility  of 
on  contest  because  of  undue  influence.  See 
post,  36. 

There  Is  no  evidence  of  fraud  of  propo- 
nent, when.    See  ante,  14. 

Amendment  of  contest  so  as  to  add  new 
charges.    See  post,  34. 

Costs  where  probate  of  will  revoked  for 
undue  influence.    See  post,  46. 


V.  Probate  of  Wills. 
1.  Notice  of  Probate  of  Will. 

25.  Under  section  1304  of  the  Code  of  Civil 
Procedure,  personal  service  of  copies  of  the 
notice  of  the  time  and  place  for  probating  a 
will  is  equivalent  to  service  by  mailing. 
Section  411  of  that  code,  providing  for  the 
service  of  a  summons  upon  an  infant,  has  no 
application  to  the  service  of  such  notice. 
(Estate  of  Hamilton,  120  Cal.  421.) 

26.  The  law  makes  no  provision  for  the 
service  of  such  notice  upon  a  child  who  at 
the  probate  of  the  will  is  en  ventre  sa  mere, 
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and  none  is  necessary.    (Estate  of  Hamil- 
ton, 120  Cal.  421.) 

27.  Proof  of  service  of  such  notice  upon 
"Helen"  Majora  Hamilton  is  sufficient  to 
give  jurisdiction  In  the  probate  proceedings 
over  an  heir  whose  real  name  was  "Ellen" 
Majora  Hamilton,  it  being  shown  that  she 
was  the  one  actually  served  and  waa  some- 
times known  as  "Helen."  The  identity  of 
the  persons  served  was  also  sufficiently 
shown  by  the  insertion  in  the  affidavit  of 
service  of  her  middle  name  in  full.  (Estate 
of  Hamilton,  120  CaL.  421.) 

28.  Where  the  record  of  a  proceeding  in 
the  late  probate  court,  admitting  a  will  to 
probate,  fails  to  show  whether  or  not  proof 
was  made  at  the  hearing  of  the  service  of 
the  notice  of  probate  on  the  heirs  residing 
within  the  state,  as  required  by  section  1304 
of  the  Code  of  Civil  Procedure,  it  must  be 
conclusively  presumed,  in  the  absence  of 
fraud,  that  such  proof  was  made  on  a  mo- 
tion, made  many  years  thereafter,  to  set 
aside  the  probate  for  want  of  such  notice. 
(Estate  of  Twombley,  120  Cal.  350.) 

29.  A  notice  of  the  time  fixed  for  the  pro- 
bate of  a  will  is  sufficiently  proved  to  have 
been  published  in  a  daily  paper  for  the  req- 
uisite period  by  an  affidavit  showing  that 
It  was  published  in  a  paper  purporting  by 
its  name  to  be  a  daily  paper,  daily  for  eleven 
days.    (Crew  v.  Pratt,  119  Cal.  139.) 

30.  An  affidavit  of  publication  reciting 
that  the  notice  of  probate  was  published 
"fourteen  consecutive  times,  to  wit,  from  the 
18th  day  of  October,  1889,  to  and  until  the 
2d  day  of  November,  1889,  both  days  inclu- 
sive, on  the  18,  19,  21,  22,  23,  24,  25,  26,  28, 
29,  30,  31st  October,  and  1st  and  2d  day 
of  November,  1889,  every  day  said  news- 
paper was  published  during  said  time,  Sun- 
days and  holidays  excepted,"  sufficiently 
shows  a  publication  on  every  day  the  paper 
was  regularly  Issued,  as  required  by  section 
1705  of  the  Code  of  Civil  Procedure,  when 
it  is  admitted  that  no  publication  was  made 
on  Sundays  and  holidays.  (Estate  of  Ham- 
ilton, 120  Cal.  421.) 


2.  Sufficiency  of  Proof  of  Execution. 

31.  If  the  subscribing  witnesses  to  a  will 
are  dead,  or  if,  being  present,  they  are  for- 
getful of  any  fact  essential  to  its  due  execu- 
tion, It  will  be  presumed  from  the  proved 
fact  of  signature  or  of  handwriting  of  the 
testator  and  witnesses,  that  the  requisites  of 
the  law  were  duly  observed,  whether  it  is  so 
stated  In  the  attestation  clause  or  not,  unless 
the  contrary  is  proved.  (Estate  of  Tyler, 
121  Cal.  405.) 

32.  Where  the  attestation  clause  of  a  will 
stated:  "In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  in  presence  of  John 

Heard  and ,  who  I  request  to  sign  their 

names  hereto  as  subscribing  witnesses," 
and  the  person  named  and  another  witness 
signed  their  names  after  the  name  of  the 
testatrix,  and  the  named  witness  being  dead, 
the  handwriting  of  the  testatrix,  and  of  such 
named  witness  were  proved,  and  the  other 
witness  testified  to  signing  his  name  in  the 


presence  of  the  testatrix  and  of  the  other 
witness,  but  could  not  remember  whether  he 
saw  the  testatrix  sign  the  will,  the  evidence 
is  sufficient,  in  the  absence  of  any  counter- 
showing,  to  prove  the  due  execution  of  the 
will,  and  a  finding  in  favor  of  such  execu- 
tion cannot  be  disturbed  upon  appeal.  (Es- 
tate of  Tyler,  121  Cal.  405.) 

3.  Contest  of. 

Contest  for  the  revocation  of  the  probate 
of  a  will.    See  post,  V,  4. 

33.  A  contest  of  a  will,  though  not  a  civil 
action,  is  a  "civil  case,"  within  the  meaning 
of  the  act  of  1871-72;  and  when  the  contest- 
ants of  a  will  have  demanded  a  jury  trial 
and  the  jury  has  been  discharged  upon  fail- 
ure to  agree,  the  court  may  refuse  to  allow 
any  further  proceedings  in  the  case  until 
the  jury  fees  are  paid  by  the  contestants, 
and  they  cannot  compel  him  by  mandamus 
to  place  the  case  upon  the  trial  calendar  for 
a  second  trial,  in  default  of  such  payment 
(Carpenter  v.  Jones,  121  Cal.  3G2.) 

34.  Upon  a  contest  of  a  will  instituted 
after  its  admission  to  probate,  the  grounds 
of  contest  cannot  be  amended  after  the  lapse 
of  the  year  limited  for  the  institution  of  the 
contest  so  as  to  add  fraud  as  a  new  ground 
of  contest,  or  new  cause  of  action;  but 
amendments  which  are  in  mere  amplification 
or  more  definite  statement  of  charges  of  un- 
due influence  originally  made,  may  be  al- 
lowed after  the  expiration  of  the  year.  (Es- 
tate of  Wilson,  117  Cal.  262.) 

35.  Where  separate  contests  of  a  will 
were  ordered  to  be  tried  together,  upon  an 
appeal  taken  by  the  proponents  of  the  will, 
they  cannot  justly  object  to  such  order,  and 
the  question  whether  the  contestants  could 
have  rightfully  demanded  separate  trials 
does  not  arise.  (Estate  of  Wilson,  117  Cat 
262.) 

Declarations  of  testatrix,  admissibility  of. 
See  ante,  22. 

36.  Where  a  will  is  contested  on  the 
ground  of  undue  influence,  or  other  like 
cause,  not  drawing  into  question  mental  ca- 
pacity of  the  testatrix  at  the  time  of  its  exe- 
cution, neither  her  prior  nor  subsequent 
declarations  are  admissible  to  show  either 
that  the  influence  was  exercised  or  that  it 
affected  her  actions.  Nor  are  her  subse- 
quent declarations  of  dissatisfaction  with 
the  will  competent  to  show  that  it  had  been 
executed  through  any  undue  influence.  (Es- 
tate of  Calkins,  112  Cal.  296.) 

37.  Evidence  as  to  statements  made  by  the 
testatrix  several  months  after  the  execution 
of  the  will  is  not  competent  to  impeach  its 
validity,  and  the  jury  should  not  be  per- 
mitted to  consider  such  statements.  (Es- 
tate of  Kaufman,  117  Cal.  288.) 

38.  Evidence  is  not  admissible  to  show 
what  property  the  husbands  of  the  daugh- 
ters who  were  made  beneficiaries  under  the 
will  possessed,  and  that  the  contestant  and 
her  husband  were  comparatively  without 
tiny  property.  (Estate  of  Kaufman.  11 7 
Cal.  288.) 
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39.  The  rule  as  to  conflicting  evidence  is 
the  same  in  will  contests  as  in  other  cases, 
and  wherever  there  is  a  fair  and  reasonable 
amount  of  evidence  to  support  the  finding  of 
the  Jury,  it  will  not  be  disturbed  upon  ap- 
peal, though  against  the  preponderance  of 
the  evidence,  but  where  one  side  of  an  issue 
is  fully  established,  and  the  jury  find  the 
other  way  upon  no  evidence  that  is  substan- 
tially conflicting,  or  upon  a  mere  pretense  of 
such  evidence,  or  upon  evidence  so  slight  as 
to  manifest  beyond  doubt  that  the  verdict 
was  the  result  of  passion  or  prejudice,  its 
finding  should  not  be  allowed  to  stand,  and 
where  verdicts  upsetting  wills  are  reversed, 
ir  is  only  because  in  such  cases  the  jury  are 
wont  to  render  verdicts  upon  insufficient 
evidence,  or  upon  mere  suspicion  when  the 
testator  has  not  disposed  of  his  property  in  a 
manner  which  suits  the  views  of  the  jury. 

<  Estate  of  Wilson,  117  Cal.  262.) 

Evidence  of  unfriendly  treatment  of  testa- 
trix by  husband.    See  post,  52. 

Presumption,  burden  of  proof  and  evi- 
dence as  to  want  of  testamentary  capacity. 
See  ante,  IV,  2. 

Evidence,  what  admissible,  an  issue  of 
testamentary  capacity.    See  ante,  16. 

Evidence  where  will  contested  on  ground 
of  undue  influence  or  fraud.    See  ante,  IV.  3. 

40.  Upon  the  successful  contest  of  the  pro- 
bate of  the  will  of  a  deceased  person,  al- 
though no  executor  or  administrator  was  ap- 
pointed, the  court  has  discretionairy  author- 
ity under  section  1720  of  the  Code  of  Civil 
Procedure  to  order  costs  to  be  paid  by  any 
party  to  the  proceedings,  or  out  of  the  assets 
of  the  estate,  as  justice  may  require;  but  at- 
torney's fees  are  not  in  any  proper  sense  a 
part  of  the  costs,  and  the  court  has  no  au- 
thority under  that  section,  or  independently 
thereof,  to  make  attorney's  fees,  in  such 
caise,  payable  out  of  the  assets  of  the  estate. 

<  Estate  of  Olmstead,  120  Cal.  447.) 

41.  Where  there  is  an  original  contest  of 
a  will  before  probate,  and  prior  to  the  issu- 
ance of  letters  testamentary,  the  executors 
have  no  power  to  deal  with  the  assets  of  the 
estate,  or  to  make  any  contract  for  attor- 
neys' fees,  and,  after  the  defeat  of  the  con- 
test and  issuance  of  letters,  it  is  discretion- 
ary with  the  court  to  order  the  costs  to  be 
paid  by  the  parties  or  out  of  the  assets  of  the 
estate,  and  a  refusal  to  order  them  paid 
out  of  the  assets  of  the  estate  will  not  be  re- 
versed where  no  clear  abuse  of  discretion 
appears.  (Estate  of  McKinney,  112  Cal. 
447.) 

4.  Revocation  of  Probate. 

42.  A  contest  to  revoke  the  probate  of  a 
will  Is  a  special  proceeding,  and  not  an  ac- 
tion within  the  meaning  of  section  1036  of 
the  Code  of  Civil  Procedure,  requiring  non- 
resident plaintiffs  to  give  security  for  costs. 
In  such  proceeding,  a  nonresident  contestant 
is  not  required  to  give  such  security.  (Es- 
tate of  Joseph,  118  Cal.  660.) 

43.  WheTe  a  contest  of  the  probate  of  a 
will  is  commenced  within  one  year  from  the 
probate  by  the  filing  of  a  valid  petition  for 
the  revocation  of  the  probate,  and  the  issu- 


ance of  a  citation  which  is  served  upon  all  of 
the  parties  interested  in  the  will  as  devisees 
or  legatees,  with  the  exception  of  an  orphan 
asylum  upon  which  a  defective  service  was 
made,  the  defect  in  which  was  not  called 
to  the  attention  of  the  contestant  until  a 
motion  was  made  by  the  orphan  asylum,  af- 
ter the  lapse  of  the  year,  to  dismiss  the  pro- 
ceeding, for  want  of  service  of  the  citation 
upon.it,  the  court  has  jurisdiction  over  the 
proceeding,  and  may  properly  deny  the  mo- 
tion to  dismiss,  and  may  order  a  new  cita- 
tion to  issue  to  such  orphan  asylum,  not- 
withstanding the  lapse  of  the  year,  and  the 
order  for  such  citation  cannot  be  annulled 
upon  certiorari.  (San  Francisco  Protestant 
Orphan  Asylum  v.  Superior  Court,  116  Cal. 
443.) 

44.  Where  a  petition  for  the  revocation  of 
the  probate  of  a  will  is  in  form  the  petition 
of  the  mother  of  the  deceased,  but  she  is 
therein  represented  as  appearing  by  her 
guardian,  though  the  petition  contain  no  al- 
legation that  she  is  under  disability,  nor  that 
a  guardian  has  been  appointed  for  her,  any 
defect  in  the  pleading  arising  from  uncer- 
tainty as  to  her  capacity  to  institute  the  con- 
test is  not  assignable  as  error  on  appeal  from 
an  order  denying  a  new  trial.  (Estate  of 
Redfleld,  116  Cal.  637.) 

45.  Where  the  respondent  to  the  petition 
for  the  revocation  of  probate,  near  the  .close 
of  the  trial,  asked  leave  to  amend  their  an- 
swers by  adding  allegations  thereto,  showing 
that  the  petitioner,  who  would  take  as  sole 
heir  if  the  will  were  overthrown,  had  re- 
ceived regularly  an  allowance  of  eighty  dol- 
lars per  month  bequeathed  to  her  by  the 
terms  of  the  will,  for  the  purpose  of  raising 
an  estoppel  against  the  contestant,  but  made 
no  showing  why  the  matter  proposed  was 
not  pleaded  earlier,  it  was  discretionary 
with  the  court  to  refuse  the  amendment. 
(Estate  of  Redfleld,  116  Cal.  637.) 

46.  After  a  will  has  been  admitted  to  pro- 
bate, and  executors  appointed,  it  is  their  du- 
ty to  defend  the  will,  but  if  the  probate  is 
revoked  for  undue  influence,  the  costs  must 
be  paid  by  the  party  resisting  the  revocation, 
or  put  of  the  property  of  the  decedent,  as  the 
court  may  direct;  and  when  it  appears  that 
the  undue  Influence  was  exerted  by  one  of 
the  executors,  it  is  not  an  abuse  of  the  dis- 
cretion of  the  court  to  determine  that  the 
costs  should  not  be  paid  by  the  estate.  (Es- 
tate of  McKinney,  112  Cal.  447.) 

Probate  of,  time  for  appeal  from,  when 
commences  to  run.     See  Appeals,  61. 


VI.  Construction  of    WTills;  Rights  and  Lia- 
bilities of  Legatees  and  Devisees. 

1.  Intent  to  Control;  Order  and  Meaning  of 
Words;  Residuary  Legatees;  Construc- 
tion against  Intestacy. 

Intent  controls  rather  than  rigid  construc- 
tion of  words.     See  post,  63. 

47.  The  order  in  which  the  words  of  a 
will  are  written  is  not  determinative  of  the 
testator's  intention,  and  the  order  will  be 
transposed   if  thereby  the  intention  of  th« 
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testator  can  be  ascertained ;  and  a  word  that 
has  been  manifestly  omitted,  and  is  essen- 
tial to  an  understanding  of  the  intention  of 
the  testator,  will  be  supplied.  (Estate  of 
Stratton,  112  Cal.  513.) 

48.  Where  there  is  no  residuary  legatee 
named  In  the  body  of  the  concluding  portion 
of  an  olographic  will  made  by  a  wife,  but 
underneath,  and  at  the  left-hand  corner  of 
the  will,  are  written  the  words  "my  hus- 
band ,"  with  his  name  appended,  the  will  will 
be  construed  as  making  him  the  residuary 
legatee,  where  the  phraseology  of  the  con- 
cluding part  of  the  will  is  consistent  with 
the  intent  to  make  him  such  legatee,  and  not 
consistent  with  the  intent  to  make  the  lega- 
tee last  named  in  the  body  of  the  will  a 
residuary  legatee.  (Estate  of  Stratton,  112 
Cal.  513.) 

49.  Courts  have  leaned  to  sucty  construc- 
tion of  a  will  as  will  avoid  intestacy;  but 
such  construction  cannot  be  permitted 
where  the  terms  of  the  will  fail  to  make  a 
legal  devise;  and  if  the  legal  effect  of  the 
expressed  intent  of  the  testator  is  intestacy, 
he  must  be  presumed  to  have  Intended  that 
result  The  intention  of  the  testator  to  be 
sought  after  is  not  that  merely  which  ex- 
isted in  his  mind,  but  that  which  is  ex- 
pressed in  the  language  of  the  will.  (Es- 
tate of  Young,  123  Cal.  337.) 

50.»If  the  intent  of  the  testator  in  refer- 
ence to  a  particular  bequest  or  devise  can- 
not be  deduced  from  the  face  of  the  will,  the 
bequest  or  devise  fails,  and  there  is  a  par- 
tial intestacy,  as  to  the  subject  matter  there- 
of.   (Estate  of  Young,  123  Cal.  337.) 

51.  A  will  is  to  be  interpreted  so  as  to 
make  it  effective  rather  than  void,  and  so  as 
to  prevent  intestacy;  and  its  words  are  to  be 
taken  in  their  ordinary  and  grammatical 
sense  unless  a  clear  intention  to  use  them  in 
another  sense  can  be  collected  and  ascer- 
tained from  its  terms.  (Toland  v.  Toland, 
123  Cal.  140.) 

Interest  on  legacy  payable  out  of  residuum. 
See  post,  67. 

2.  Evidence  to    Affect;  Reference  to    Deeds 
in;  Ambiguities  In. 

Parol  evidence  to  show  testator  did  not 
own  property  devised-  See  Estates  of  De- 
ceased Persons,  120. 

52.  Evidence  of  unfriendly  treatment  of 
the  testatrix  by  her  husband  is  not  admis- 
sible and  cannot  authorize  a  conclusion  that 
she  Intended  to  exclude  him  from  a  share 
in  her  estate;  nor  is  evidence  admissible  of 
his  friendly  conduct  toward  her.  (Estate  of 
Stratton,  112  Cal.  513.) 

53.  In  construing  the  will  of  a  deceased 
person  for  distribution  thereunder,  deeds  re- 
ferred to  therein,  in  order  that  they  may  be 
considered  as  incorporated  therein  and  made 
part  thereof,  must  be  so  clearly,  explicitly 
and  unambiguously  described  in  the  will  it- 
self as  to  leave  their  identity  free  from 
doubt,  otherwise  the  will  is  not  wholly  in 
writing  as  the  law  requires;  and  a  patent 
ambiguity  in  the  description,  cannot  be  ex- 
plained or  aided  by  parol  evidence.     Parol 


evidence  is  never  admissible  to  modify, 
change  or  vary  the  expressed  intent  of  the 
testator.    (Estate  of  Young,  123  Cal  337.) 


3.  Validity    of    Bequests;    Effect    of    Void 
Trust  Postponing  Time  of  Enjoyment. 

Alienation,  suspension  and  creation  of  per- 
petuity.   See  Alienation. 

Alienation,  provision  in  will  does  not  sus- 
pend when.     See  Alienation. 

Perpetuities  in.    See  Perpetuities. 

Certainty  in  designation  of  beneficiary. 
See  Charitable  Uses. 

Bequest  to  State  University  sufficiently 
designates  beneficiary,  when.  See  State 
University. 

Bequest,  whether  of  more  than  one-third 
to  charity  is  question  of  fact  See  Charita- 
ble Uses,  4. 

54.  The  validity  or  Invalidity  of  particular 
bequests  does  not  affect  the  will  if  it  Is 
otherwise  valid.  (Toland  v.  Toland,  123  Cal. 
140.) 

55.  A  bequest  of  money  vesting  a  present 
gift  in  a  legatee  is  not  affected  by  a  void 
trust  postponing  the  time  of  enjoyment;  and 
heirs  appealing  from  a  decree  of  distribu- 
tion of  the  amount  of  the  bequest  to  a  trus- 
tee for  the  legatees  are  not  injured  thereby, 
and  are  not  entitled  to  a  reversal  of  the  de- 
cree upon  that  ground,  of  which  the  legatee 
alone  can  complain.  (Estate  of  Young,  123 
Cal.  337.) 

4.  Bequest    to   Orphan   Asylums;  Construc- 

tion of. 

Time  of  vesting  of  legacy  and  what  asy- 
lums included  on  bequest  to  orphan  asy- 
lums of  city.    See  post  62. 

56.  A  provision  in  a  will  directing  certain 
property  of  a  testator  to  be  sold  and  the  pro- 
ceeds to  be  "equally  distributed  among  the 
different  orphan  asylums  of  the  city  and 
county  of  San  Francisco."  and  requesting 
that  they  "be  designated  by  the  judge  of  the 
probate  court,"  is  to  be  construed  as  asking 
the  court  to  designate  all  the  orphan  asy- 
lums in  the  city  and  county,  and  the  probate 
judge  has  no  right  to  select  some  to  the  ex- 
clusion of  others.  (Estate  of  Pearsons,  113 
Cal.  577.) 

57.  To  determine  what  institutions  are  or- 
phan asylums  of  San  Francisco  involves  the 
exercise  of  judicial  functions;  but  to  select 
certain  orphan  asylums  in  accordance  with 
no  rule  laid  down  in  the  will  is  not  the  ex- 
ercise of  judicial  functions,  and  such  power 
cannot  be  imposed  upon  a  court  by  a  testa- 
tor.   (Estate  of  Pearsons,  113  Cal.  577.) 

58.  The  fact  that  the  phrase  "orphan  asy- 
lum" does  not  appear  In  the  name  of  an  In- 
stitution which  has  orphans  among  its  in- 
mates, is  of  no  consequence,  nor  is  it  essen- 
tial that  its  business  should  be  confined  to 
the  reception  of  orphans,  if  It  in  fact  re- 
<••  vod  orphans  and  provides  a  home  and 
protection  for  them.  (Estate  of  Pearsons. 
113  Cal.  577.) 

59.  The  fact  that  San  Francisco  people 
may  maintain  orphan  asylums  situated  out- 
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side  of  the  limits  of  the  city  and  county  of 
San  Francisco,  and  that  they  may  receive 
most  of  their  inmates  from  San  Francisco, 
does  not  make  them  orphan  asylums  of  the 
city  and  county,  within  the  meaning  of  a 
will  providing  for  such  asylums,  but  the 
home  for  orphans  must  be  within  the  city 
limits.    (Estate  of  Pearsons,  113  Cal.  577.) 

00.  Although  the  Boys  and  Girls'  Aid  So- 
ciety of  San  Francisco  has  a  provision  in  its 
charter  for  the  maintenance  of  an  orphan 
asylum,  it  cannot  be  considered  such,  since 
It  has  not  in  fact  maintained  it,  but  is  in  Its 
nature  a  reformatory.  (Estate  of  Pearsons. 
113  Cal.  577.) 

61.  A  bequest  of  money  "to  be  equally  dis- 
tributed among  the  orphan  asylums  of  the 
city  and  county  of  San  Francisco,"  does  not 
include  a  "technical  school"  situated  therein, 
the  primary  and  main  purpose  of  which  is  to 
give  to  orphan  girls  who  are  fourteen  years 
old  or  more  Buch  special  training  as  will  fit 
them  for  certain  vocations  in  life,  and  In 
which  the  work  of  the  girls  contributes  to 
their  support.  (Estate  of  Pearsons,  125  Cal. 
285.) 

5.  Vesting  of  Legacy;  Interest  and  Pay- 
ment; Date  of  Survivorship;  Contin- 
gent Devises;  Conditional  Limitations; 
Executory  Devises. 

Effect  of  void  trust  postponing  time  of  en- 
joyment.   See  ante,  VI,  3. 

Time  from  which  annuities  begin  to  be 
payable.    See  post,  VI,  7. 

62.  Legacies  vest  as  of  the  death  of  the 
testator,  and  not  at  the  time  of  the  distri- 
bution of  his  estate,  and  orphan  asylums  ex- 
isting at  the  time  of  his  death  are  those  to 
be  included  in  a  bequest  in  aid  of  orphan 
asylums,  and  no  new  claimants  who  were 
not  conducting  orphan  asylums  at  his  death 
could  share  in  the  fund.  (Estate  of  Pear- 
sons, 113  Cal.  577.) 

63.  In  the  construction  of  wills,  the  period 
of  time  to  which  survivorship  is  to  relate 
depends  rather  upon  the  apparent  Intention 
of  the  testator,  to  be  collected  from  the  par- 
ticular disposition,  or  the  general  context  of 
the  will,  than  upon  any  rigid  rule  or  techni- 
cal form  of  words.  (Estate  of  Winter,  114 
Cal.  186.) 

64.  Where  a  life  estate  is  devised  to  the 
wife  of  the  testator,  and  the  will  provides 
that  the  land  is  then  to  be  sold  and  the 
proceeds  divided  between  the  surviving 
brothers  and  sisters  of  the  testator,  the  sur- 
vivorship does  not  relate  to  the  death  of  the 
testator,  but  the  intention  of  the  testator  is 
to  bequeath  the  money  proceeds  of  the  land 
only  to  those  of  his  brothers  and  sisters  liv- 
ing at  the  time  appointed  in  the  will  for  the 
distribution  of  the  money,  and  the  heirs  of 
any  brother  or  sister  who  may  die  prior  to 
that  time  are  not  entitled  to  share  in  the  dis- 
tribution.   (Estate  of  Winter,  114  Cal.  186.) 

65.  The  provision  that  upon  a  sale  the  tes- 
tator desired  all  unpaid  legacies  paid  in  full 
only  fixes  the  time  for  the  payment  of  the 
legacies  then  unpaid,  and  does  not  direct  or 
empower  the  executors  to  apply  or  dispose 
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of  the  proceeds  of  the  sale  in  payment  of 
the  legacies,  nor  could  they  be  required  to 
pay  them  without  an  order  of  the  court 
therefor.  (Bennalack  v.  Richards,  116  Cal. 
405.) 

66.  Under  the  Civil  Code  all  specific  lega- 
cies are  due  and  payable  one  year  after  the 
Testator's  decease,  and  bear  interest  from 
and  after  that  period,  unless  the  testator  has 
expressed  an  intention  to  the  contrary  by 
the  terms  of  the  will,  and  a  provision  that 
the  executors  shall  not  be  required  to  pay 
certain  legacies  until  such  time  as  it  may  be 
practicable  to  do  so,  having  regard  to  bene- 
ficial management  of  the  estate,  will  not  pre- 
vent the  allowance  of  interest  upon  such  leg- 
acies after  the  lapse  of  one  year,  where  the 
assets  of  the  estate  are  sufficient  to  warrant 
the  payment  at  the  end  of  the  year.  (Estate 
of  Williams,  112  Cal.  521.) 

67.  Although  a  strictly  residuary  legacy 
cannot  bear  interest  for  want  of  a  fund  out 
of  which  Interest  can  be  paid,  yet  a  provision 
that  certain  specified  legacies  shall  be  paid 
out  of  the  residue  after  certain  other  legacies 
are  paid  does  not  make  such  legacies  resid- 
uary, and  they  come  within  the  rule  as  to 
the  allowance  of  interest  after  the  expira- 
tion of  one  year.  (Estate  of  Williams,  112 
Cal.  521.) 

68.  The  fact  that  the  executor  may  re- 
tain money  in  certain  cases,  without  paying 
debts  or  legacies,  and  that  they  may  not 
have  been  ordered  paid  by  the  probate  court, 
will  not  prevent  them  from  drawing  interest 
after  they  are  due  at  the  end  of  the  year. 
(Estate  of  Williams,  112  Cal.  521.) 

69.  Whether  a  construction  might  be  given 
to  a  will  devising  lands  In  fee  to  a  grandson, 
followed  by  a  contingent  devise  thereof  to 
the  heirs  of  the  testatrix,  in  the  event  of  the 
grandson  "dying  without  leaving  lawful  is- 
sue him  surviving,"  so  as  to  refer  those 
words  solely  to  the  death  of  the  grandson  in 
the  lifetime  of  the  testatrix,  cannot  be  con- 
sidered or  decided,  where  the  decree  of  dis- 
tribution distributes  the  estate  to  "said 
grandson,  his  heirs  and  assigns  forever,  and, 
in  event  of  the  death  of  the  said"  grandson, 
"leaving  no  lawful  issue  him  surviving,  then 
all  the  property,  real  and  personal,  herein 
distributed  to  the  heirs  of  the  said  deceased" 
testatrix,  thereby  judicially  construing  the 
will  as  devising  to  the  grandson  an  estate  in 
fee  defeasible  upon  the  contingency  of  his 
dying  at  any  time  without  leaving  any  law- 
ful issue  surviving  him,  with  a  remainder  in 
fee  to  the  heirs  of  the  testatrix  limited  upon 
this  contingency.  (Jewell  v.  Pierce,  120  Cal. 
79.) 

70.  At  common  law,  such  a  disposition  of 
property  by  will  would  be  termed  a  condi- 
tional limitation  by  way  of  an  executory  de- 
vise, but  under  the  system  prevailing  in  this 
state  may  be  denominated  a  contingent  re- 
mainder. An  executory  devise  was,  at  com- 
mon law,  in  the  nature  of  a  contingent  re- 
mainder, and  could  be  created  only  by  will; 
but  as  a  contingent  remainder  could  not  be 
created  upon  a  fee,  a  devise  of  a  fee  quali- 
fied by  a  devise  over  of  the  same  estate  to 
another  upon  the  happening  of  a  contingency 
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or  the  breach  of  a  condition,  was  upheld  as 
an  executory  devise.  Under  sections  695, 
709,  773,  and  778  of  the  Civil  Code,  a  future 
contingent  estate  In  fee  may  be  limited  upon 
a  precedent  estate  in  fee,  upon  a  contingency 
happening  within  the  period  allowed  by  the 
code,  and  may  be  denominated  a  contingent 
remainder,  which  is  to  be  deemed  a  condi- 
tional limitation  of  the  precedent  estate. 
(Jewell  v.  Pierce,  120  Cal.  79.) 

71.  In  an  action  brought  by  persons  claim- 
ing to  be  the  heirs  of  the  testatrix,  after  the 
death  of  the  grandson  without  issue,  to  quiet 
title  to  the  lands  devised  to  them,  upon  the 
happening  of  that  event,  as  against  defend- 
ants claiming  under  the  will  of  the  grandson, 
where  the  evidence  tended  to  show  that  the 
plaintiffs  were  heirs  of  the  testatrix,  and  it 
appeared  that  the  defendants  have  no  inter- 
est in  the  lands,  the  judgment  must  be  re- 
versed, and,  no  findings  being  required  in 
cases  of  nonsuit,  the  failure  of  the  court  to 
find  whether  plaintiffs  were  heirs  of  the  tes- 
tatrix cannot  authorize  an  affirmance  of  the 
judgment;  nor  can  it  be  material  to  the  de- 
fendants whether  there  are  other  heirs,  or 
whether  all  of  the  plaintiffs  are  heirs,  or  in 
what  manner  the  rights  of  the  several  plain- 
tiffs in  the  land  are  to  be  adjusted.  (Jewell 
v.  Pierce,  120  Cal.  79.) 

6.  Substituted  Legacy. 

72.  One  of  the  rules-  for  the  construction  of 
a  will  is  that  a  substituted  or  additional  leg- 
acy, although  not  so  expressed  In  the  testa- 
mentary instrument,  is  prima  facie  payable 
out  of  the  same  funds  and  subject  to  the 
same  incidents  and  conditions  as  is  the  or- 
iginal legacy,  irrespective  of  whether  the  re- 
sult is  or  is  not  advantageous  to  the  legatee; 
and  this  rule  is  to  be  applied  where  a  legacy 
lapsed  through  the  death  of  the  legatee  prior 
to  the  death  of  the  testator,  is  bequeathed  to 
a  substituted  legatee,  in  a  codicil,  if  nothing 
appears  from  the  language  used  in  the  codi- 
cil, or  from  the  application  of  other  recog- 
nized rules  for  the  construction  of  wills,  to 
indicate  that  the  testator  intended  a  sub- 
stantive and  independent  bequest;  and 
where  the  amount  of  the  legacy  is  not  speci- 
fied in  the  codicil,  otherwise  than  by  refer- 
ence to  the  original  will,  it  cannot  be  so 
considered.  (Estate  of  De  Laveaga,  119  Cal. 
651.) 

73.  The  rights  of  a  substituted  legatee 
named  in  a  codicil  are  not  enlarged  by  lapse 
of  time  after  the  execution  of  the  will  es- 
tablishing the  original  legacy;  and  where 
the  original  legacy  is  payable  only  out  of  the 
proceeds  of  sale  of  a  particular  piece  of  land, 
the  substituted  legatee  is  limited  by  the  con- 
dition attached  to  the  original  legacy,  not- 
withstanding the  lapse  of  several  years  be- 
tween the  execution  of  the  will  and  that  of 
the  codicil.  (Estate  of  l)e  Laveaga,  119  Cal. 
661.) 

74.  The  fact  that  a  life  estate  in  another 
parcel  of  land,  before  devised  to  the  substi- 
tuted legatee,  was  revoked,  and  devised  to 
another  person,  cannot  affect  or  enlarge  the 
rights  of  the  substituted  legatee,  where  the 


language  used  does  not  indicate  that  the  leg- 
acy was  given  in  lieu  of  the  life  estate.  (Es- 
tate of  De  Laveaga,  119  CaL  651.) 


7.  Annuities. 

75.  Where  a  trust  created  under  a  will  has 
but  seven  years  to  run,  and  the  will  provided 
that  the  beneficiaries  should  receive  annui- 
ties from  the  trustees  for  seven  years,  and 
there  appears  no  express  intention  to  fix  up- 
on another  time  for  the  commencement  of 
the  annuities,  they  must  be  held  to  com- 
mence at  the  decease  of  the  testator.  In  ac- 
cordance with  section  1368  of  the  Civil  Code; 
and  a  clause  In  the  will  providing  for  pay- 
ment of  annuities  as  soon  as  the  trustees 
should  have  sufficient  funds  available  for 
that  purpose  is  to  be  construed  as  relating 
only  to  the  time  of  payment,  and  not  to  the 
date  when  the  annuities  begin  to  run. 
(Crew  v.  Pratt,  119  Cal.  131.) 

76.  The  fact  that  the  annuities  were  classi- 
fied, and  six  of  them  subordinate  to  the  first 
four,  which  were  made  a  first  charge  upon 
any  moneys  in  the  hands  of  the  trustees, 
does  not  require  that  the  charge  upon  the 
revenue  of  each  year  shall  be  borne  only  by 
the  revenue  of  that  year,  or  affect  the  obli- 
gation of  the  trustees  to  pay  each  and  all  of 
the  annuities  as  of  the  date  of  the  death  of 
the  testator,  whenever  and  so  long  as  there 
are  sufficient  funds  or  assets  of  the  trust 
estate  to  meet  them;  and,  under  subdivision 
3  of  section  1357  of  the  Civil  Code,  if  the 
fund  or  property  out  of  which  any  annuities 
are  payable  fails,  resort  may  be  had  to  the 
general  assets,  as  in  case  of  a  general  leg- 
acy.   (Crew  v.  Pratt,  119  CaL  131.) 

77.  The  fact  that  the  annuities  were  to  be 
paid  out  of  the  Income  of  particular  proper- 
ty, upon  which  they  were  primarily  made  a 
charge,  does  not  entitle  the  persons  to  whom 
they  were  bequeathed  to  payment  of  them, 
when  the  general  condition  of  the  estate  will 
not  permit  of  such  payment;  but  that  prop- 
erty is  as  much  chargeable  with  the  debts 
and  other  obligations  of  the  estate  as  any 
other,  if  necessary  to  be  resorted  to  for  that 
purpose,  and,  where  the  evidence  does  not 
show  that  resort  thereto  will  not  be  required, 
to  meet  a  large  actual  and  possible  indebt- 
edness, an  order  for  payment  of  the  annui- 
ties cannot  be  sustained.  (Estate  of  Hale, 
121  Cal.  125.) 

8.  Direction  as  to  Payment  of  Debts. 

78.  The  evidence  held  to  justify  the  find- 
ing that  there  was  sufficient  unproductive 
property  belonging  to  the  estate  to  pay  the 
mortgage  referred  to,  and  directed  to  be  paid 
by  the  will.  (Estate  of  Heydenfeldt,  117 
Cal.  551.) 

9.  Other  Questions  Arising  in  Construction 

of  Wills. 

Issue,  meaning  of.    See  Perpetuities. 
Testamentary  disposition  to  a  class,  con- 
struction of.    See  Perpetuities. 
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Clause  fixing  compensation  of  executor,  ef- 
fect of.  See  Executors  and  Administrators. 
IX,  4. 

Devise  of  partnership  interest  to  copart- 
ners, what  carries.  See  Estates  of  Deceased 
Persons,  119. 

Decree  construing  cannot  be  collaterally 
assailed.    See  Vendor  and  Vendee,  6. 

VII.  Codicils. 

Rights  where  there  is  a  substituted  legacy 
in  a  codicil.    See  ante,  VI,  6. 

79.  An  olographic  will  designating  a  per- 
son who  shall  settle  the  estate  is  superseded, 
as  to  such  designation,  by  a  codicil  expressly 
made  part  of  the  will,  designating  another 
person  to  have  "full  charge"  of  the  estate 
"on  and  after  the  death"  of  the  testator,  "to 
receive  all  moneys  and  pay  all  bills  for  the 
term  of  seven  years,  and  to  be  paid  a  liberal 
sum  each  and  every  year";  and  the  person  so 
designated  in  the  codicil  is  properly  appoint- 
ed by  the  court  as  executor  of  the  will.  (Es- 
tate of  Ringot  124  Cal.  45.) 

80.  The  specifications  in  the  codicil  as  to 
the  period  of  service  for  seven  years,  and 
as  to  a  yearly  compensation,  do  not  de- 
feat the  intention  of  the  testator  that  the 
person  designated  in  the  codicil  shall  be  the 
executor  of  the  will,  nor  do  they  require  that 
the  administration  of  the  estate  shall  be  kept 
open  for  seven  years.  The  direction  for 
yearly  compensation  is  to  be  followed  dur- 
ing the  administration,  but  no  allowance 
therefore  is  to  be  made  without  the  approval 
of  the  court,  which  can  make  such  allowance 
from  time  to  time  as  may  be  just  in  view  of 
the  condition  of  the  estate,  and  the  extent  to 
which  the  administration  has  been  complet- 
ed.    (Estate  of  Ringot,  124  Cal.  45.) 


VIII.  Revocation  of  Wills. 

81.  A  will  may  be  revoked  by  cancellation 
of  the  signatures  of  the  testator  upon  the 
margin  of  the  pages  and  subscription  to  the 
will,  with  the  intent  of  accomplishing  a  revo- 
cation.   (Estate  of  Olmstead,  122  Cal.  224.) 

82.  The  burden  upon  the  contestant  to 
prove  the  revocation  of  a  will  proposed  for 
probate  is  sustained  prima  facie  by  proof 
that  the  will,  when  found,  bore  the  marks 
of  cancellation  upon  it;  and  it  is  presumed 
the  marks  were  made  by  the  testator,  with 
the  intent  of  revoking  the  instrument.  (Es- 
tate of  Olmstead,  122  Cal.  224.) 

83.  Writings  upon  the  envelope  containing 
the  proposed  will,  and  after  the  end  of  the 
will,  in  the  handwriting  of  the  testator,  in- 
dicating his  intent  to  make  a  new  will,  ow- 
ing to  a  depreciation  in  his  property,  though 
not  executed  with  the  formalities  of  a  will, 
and  not,  therefore,  sufficient  of  themselves  to 
establish  a  revocation  of  the  will,  afford 
strong  corroborative  evidence  as  to  the  pre- 
sumed intent  of  the  testator  to  revoke  the 
will  by  cancellation  of  his  signature.  (Es- 
tate of  Olmstead,  122  Cal.  224.) 

84.  The  doctrine  that  where  the  destruc- 
tion of  a  will  is  connected*  with  the  mak- 
ing of  another  will,  so  as  fairly  to  raise  the 


inference  that  the  revocation  was  Intended 
to  depend  upon  the  efficacy  of  the  new  dis- 
position, such  will  be  its  legal  effect,  and 
that  if  the  new  will  Is  inoperative  from  any 
defect,  the  revocation  fails,  and  the  original 
will  remains  in  force,  is  dangerous  in  its  ap- 
plication, and  must  be  held  inapplicable, 
where  the  original  will  was  canceled  with 
intent  to  revoke  it,  and  there  was  no  attempt 
to  make  a  new  will,  although  there  was  an 
evident  intention  to  make  another  will  at 
some  future  time,  owing  to  a  change  in  the 
property  of  the  testator.  (Estate  of  Olm- 
stead, 122  Cal.  224.) 

85.  A  finding  that  the  testator  canceled 
and  obliterated  the  will  and  his  signature 
thereto  "for  the  purpose  of  revoking  the 
same"  Is  not  defective  for  not  literally  fol- 
lowing the  language  of  the  statute  "with  the 
Intent  and  for  the  purpose  of  revoking." 
The  expressions  "intent"  and  "purpose"  are 
synonymous  and  identical  in  meaning.  (Es- 
tate of  Olmstead,  122  Cal.  224.) 

86.  The  omission  of  the  court  to  make  a 
finding  that  the  acts  of  revocation  were  per- 
formed by  the  testator  when  he  was  of  a 
sound  and  disposing  mind  Is  Immaterial, 
where  there  was  no  issue  as  to  his  sanity  or 
mental  competency;  and  where  he  was 
found  to  be  of  a  sound  and  disposing  mind 
when  he  made  the  will,  his  sanity  is  pre- 
sumed to  have  continued  until  it  was  re- 
voked, in  the  absence  of  evidence  to  the  con- 
trary.   (Estate  of  Olmstead,  122  Cal.  224.) 

WINDING  UP. 
Of  banks.    See  Banks  and  Banking,  VI. 

WIRES. 
Electric.    See  Electricity. 

WITNESSES. 
See  Evidence. 

I.  Competency  of  Witnesses. 

1.  Children  as  Witnesses;  Re-exam- 

ination   as    to    Competency  on 
Second  Trial. 

2.  In  Actions  by  .or  against  Execu- 

tors. 

II.  Examination  of  Witnesses. 

1.  Rule    Where   Party   Becomes  a 

Witness. 

2.  Privilege  of  Witnesses. 

3.  Protection  of  Witnesses;  Refusal 

to  Answer. 

4.  Cross-examination  of  Witness. 

5.  Refreshing  Memory. 

6.  Right  to  Explain  Testimony. 

7.  Leading  Questions. 

III.  Impeachment  of  Witnesses. 

1.  Impeachment  of  One's  Own  Wit- 

ness, 

2.  Rule  Where  Party  is  a  Witness. 

3.  By    Proof    of    Different    State- 

ments or  Declarations. 

4.  On  Collateral  Matter;  by  Show- 

ing Bad  Memory  of  Witness. 

5.  By  Proof  of  Specific  Acts. 
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6.  By    Evidence    of    Character  or 

Reputation  for  Truth  and  Ver- 
acity. 

7.  By   Showing   Hostility,  Feeling, 

or  Bias  of  Witness. 

8.  By  Proof  of  Contradictory  Facts 

Showing  FalsKy  of  Evidence. 

9.  Objection  to  Evidence  and  Prac- 

tice on. 

IV.  Credibility   of    Witnesses;    Witnesses 
False  in  Part 

V.  Exclusion   of   Witnesses  from   Court- 
room. 

Depositions.    See  Depositions. 

Competency  of,  review  of  ruling  on  ap- 
peal.   See  Appeals,  XI,  10,  b. 

Impeachment  of  in  prosecution  for  rape. 
See  Criminal  Law,  XI,  28,  c,  G. 

Impeachment  of.  See  Criminal  Law,  XI, 
16.  D,  R. 

Withdrawal  of  witness.  See  Evidence, 
IX,  1. 

Absence  of,  continuance  for.  See  Contin- 
uance. 

Absence  of,  .  continuance  not  granted 
when.     See  Continuance,  5. 

Affidavit  of  witness  that  he  had  committed 
perjury.    See  New  Trial,  33. 

Intimidation  of  witnesses  by  newspaper. 
See  New  Trial.  7. 

Conflict  of  testimony,  question  of  does  not 
depend  on  number  of  witnesses.  See  Ap- 
peals, 343. 

Opinions  of  witnesses.    See  Evidence,  IV. 

I.  Competency  of  Witnesses. 

1.  Children    as    Witnesses;    Re-examination 
as  to  Competency  on  Second  Trial. 

1.  The  admission  of  the  testimony  of  a 
young  girl,  as  the  prosecuting  witness, 
against  an  objection  for  want  of  sufficient 
age,  is  discretionary;  and  where  the  court 
had  examined  the  witness  upon  a  previous 
trial,  and  then  became  satisfied  as  to  her 
competency,  it  was  not  necessary  to  re-ex- 
amine her  upon  a  succeeding  trial;  and 
where  the  defendant  did  not  ask  for  a  re- 
examination, or  for  the  privilege  of  examin- 
ing her  as  to  her  competency,  it  is  no  abuse 
of  discretion  to  admit  her  testimony. 
(People  v.  Baldwin,  117  Oal.  244.) 

2.  In  Actions  by  or  against  Executors. 

2.  An  action  by  a  widow  to  quiet  her  title 
to  land  conveyed  to  her  by  her  husband  dur- 
ing his  lifetime,  as  against  his  administrator, 
is  not  an  action  "upon  a  claim  or  demand 
against  the  estate  of  the  deceased,"  within 
the  meaning  of  section  1880  of  the  Code  of 
Civil  Procedure;  and  she  may  testify  in  such 
action  that  the  deed  was  delivered  to  her  by 
her  husband  in  his  lifetime.  (Poulson  v. 
Stanley,  122  Cal.  655.) 

3.  In  an  action  upon  an  account  with  a 
deceased  person,  brought  against  his  ex- 
ecutor, Inquiries  of  the  plaintiff  as  a  witness, 
as  to  whether  anything  had  been  paid  to 
him  since  the  death  of  the  decedent,  on  ac- 
count of  any  services  rendered  by  him  to 
deceased  during  his  lifetime,  if  he  rendered 


any  such  services,  and  whether,  if  any  bal- 
ance of  account  was  due  to  him  upon  such 
death,  such  balance  still  remains  unpaid,  do 
not  relate  the  matters  occurring  prior  to  the 
death  of  the  deceased,  and  do  not  fall  within 
the  prohibition  of  section  1880  of  the  Code  of 
Civil  Procedure.  (Cowdery  v.  McChesney, 
124  Cal.  363.) 

4.  Books  of  account  kept  by  the  deceased, 
if  not  containing  proof  of  the  payment  of 
plaintiff's  claim,  may  be  looked  to  for  evi- 
dence of  the  negative  fact  of  nonpayment 
by  the  deceased  during  his  lifetime;  and 
notwithstanding  the  Inhibition  of  section 
1880  of  the  Code  of  Civil  Procedure,  the 
foundation  for  the  introduction  of  such  ac- 
count books,  if  kept  by  plaintiff  for  the  de- 
ceased, may  be  laid  by  the  testimony  of  the 
plaintiff.  (Cowdery  v.  McChesney,  124  Cal. 
3&3.) 

5.  The  introduction  of  a  note  by  a  plaintiff 
as  administratrix  of  an  estate  with  the  in- 
dorsements of  payments  made  thereon  by 
the  decedent,  is  not  making  the  decedent  a 
witness,  and  subdivision  1  of  section  1880  of 
the  Code  of  Civil  Procedure  does  not  apply. 
(Locke  v.  Klunker,  123  Cal.  231.) 


II.  Examination  of  Witnesses. 
1.  Rule  Where  Party  Becomes  a  Witness. 

Cross-examination  of  defendant  See 
post,  II,  4. 

Impeachment  of  defendant  testifying.  See 
post,  III,  2. 

6.  A  defendant  offering  himself  as  a  wit- 
ness may  be  cross-examined  as  to  occur- 
rences testified  to  in  his  examination  in 
chief,  where  the  cross-examination  does  not 
go  beyond  the  limitations  prescrlbedi  in  sec- 
tion 1323  of  the  Penal  Code,  as  construed  by 
the  decisions  of  this  court  (People  v. 
Holmes,  118  Cal.  444.) 

7.  It  is  prejudicial  error  to  question  the 
defendant  on  cross-examination  as  to  the 
character  of  a  detective  employed  by  him, 
who  was  not  called  as  a  witness  in  the  case. 
(Pyle  v.  Piercy,  122  Oal.  383.) 

8.  A  defendant  testifying  in  his  own  be- 
half is  put  upon  the  same  plane  with  other 
witnesses,  so  far  as  relates  to  calling  out 
upon  cross-examination  any  fact  which  the 
jury  may  deem  inconsistent  with  his  direct 
testimony,  and  where  he  has  testified  in 
chief  that  he  had  won  the  forged  check  In  a 
game  of  poker,  he  may  be  asked  on  cross- 
examination  whether  he  stated  how  he  came 
Into  possession  of  the  check  to  the  arresting 
officer,  or  to  the  officers  In  whose  custody 
he  was  placed,  or  to  the  person  who  in- 
formed him  of  the  particulars  of  the  charge 
against  him.    (People  v.  Dole,  122  Cal.  486.) 


2.  Privilege  of  Witnesses. 

Attorney  who  is  witness  is  presumed  to 
know  his  privileges.  See  Jury  and  Jurors, 
68. 

9.  A  defendant  accused  of  crime  in  this 
state  has  a  constitutional  right  to  be  pro- 
tected from  forced  examination  as  to  any 
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matters  concerning  which  he  has  not  volun- 
tarily testified  In  his  own  behalf;  and  no 
evidence  can  be  wrung  from  him.  (People 
v.  Arrighini,  122  Cal.  121.) 

10.  A  defendant  does  not  waive  his  con- 
stitutional right  to  protection  by  taking  the 
stand  as  a  witness;  nor  can  he  bind  him- 
self in  advance  to  waive  it.  He  may  claim 
his  right  when  the  occasion  arises.  (People 
v.  Arrighini,  122  Cal.  121.) 


3.  Protection  of  Witnesses;  Refusal  to  An- 
swer. 

Statute  authorizing  condemnation  for  con- 
tempt and  striking  out  of  pleading  for  re- 
fusal to  answer  without  notice,  is  void.  See 
Constitutional  Law,  23. 

Refusal  to  answer  before  senate  investi- 
gating committee.    See  Legislature. 

Power  to  punish  for  past  contempt  in  re- 
fusing to  answer  questions.  See  Contempt, 
5,  6. 

Extent  of  power  to  imprison  for  refusal  to 
answer  questions.    See  Contempt,  5,  6. 

Refusal  of  witness  to  testify  at  coroner's 
inquest,  punishment  of.    See  Coroners,  2. 

Cross-examination  as  to  particular  im- 
moral acts.    See  post,  24. 

What  questions  asked  on  cross-examina- 
tion for  purpose  of  impeachment  are  not 
reprehensible.    See  post,  40. 

Cross-examining,  insinuating  that  witness 
had  suborned  perjury.    See  post,  52. 

11.  It  is  the  right  of  the  witness  to  be  pro- 
tected by  the  court  from  Irrelevant,  Im- 
proper, or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  and  where  a 
lady  witness  for  the  prosecution  had  testi- 
fied courteously  and  positively  on  cross-ex- 
amination that  she  had  seen  the  defendant 
after  a  date  named,  it  is  not  fair  treatment 
or  legitimate  cross-examination  of  the  wit- 
ness for  counsel  for  the  defendant  to  re- 
mark interrogatively,  "That  4s,  you  imagine 
you  have?"  and  such  action  justifies  the 
interposition  of  the  court  to  reprove  the 
counsel,  and  protect  the  witness.  (People  v. 
Durra-nt,   116  Cal.  179.) 

4.  Cross-examination  of  Witness. 

Right  to  explain  testimony  on  cross-exam- 
ination.    See  post,  II,  6. 

Cross-examination  of  party  who  becomes 
a  witness,  what  proper.    See  ante,  II,  1. 

Cross-examination  for  purpose  of  impeach- 
ment.    See  post,  III. 

Protection  of  witness  from  insult  on  cross- 
examination.    See  ante,  11. 

Cross-examination  in  action  for  libel.  See 
Libel,  II,  1,  e. 

Cross-examination  assuming  fact  not 
proved  is  improper.    See  Corporations,  100. 

Improper  cross-examination,  allowance  of 
will  not  be  presumed.    See  Appeals,  376. 

Defendant  may  be  asked  on  cross-exam- 
ination as  to  prior  conviction.  See  Criminal 
Law,  70. 

Cross-examination,  what  proper  on  ques- 
tion of  identity  of  person.  See  Criminal 
Law,  233. 


Improper  cross-examination  is  waived  by 
failure  to  object.      See  Criminal  Law,  604. 

Refusal  to  allow  cross-examination  cured 
by  offer  to  open  cause.    See  Evidence,  103. 

12.  Great  liberality  should  be  allowed  in 
the  cross-examination  of  a  witness,  for  the 
purpose  of  testing  his  accuracy  or  credi- 
bility; and  where  questions  a  eked  appear  to 
relate  to  facts  and  circumstances  within  the 
general  scope  of  the  direct  examination,  it 
Is  error  to  exclude  them.  (People  v.  West- 
lake,  124  Cal.  452.) 

13.  The  extent  to  which  the  cross-exam- 
ination of  a  witness  shall  be  carried  is,  In 
some  degree,  a  matter  of  discretion  in  the 
trial  court;  and  its  ruling  will  not  be  dis- 
turbed upon  appeal  if  no  abuse  of  discretion 
appears.    (Grimbley  v.  Harrold,  125  CaL  24.) 

14.  Where  the  questions  interposed  and  al- 
lowed upon  cross-examination  of  the  defend- 
ant, and  the  scope  of  the  examination,  are 
within  the  rules  expressed  by  this  court,  ob- 
jections thereto  are  properly  overruled. 
(People  v.  Durrant,  116  Cal.  179.) 

15.  It  is  not  prejudicial  error  for  the  court 
to  disallow  questions  asked  of  a.  witness 
upon  a  third  cross-examination,  which  were 
merely  in  repetition  of  questions  previously 
asked  of  the  witness,  and  answered  by  him. 
(Casey  v.  Leggett,  125  Cal.  664.) 

16.  Where  the  scope  of  the  testimony 
given  by  the  defendant  in  his  examination 
in  chief  showsthat  the  questions  propounded 
to  him  on  cross-examination  were  within  the 
rules  enunciated  by  this  court  in  previous 
decisions,  or  were  unproductive  of  injury  to 
the  defendant,  there  is  no  ground  of  reversal 
therefor.    (People  v.  Ebanks,  117  Cal.  652.) 

17.  It  is  not  error  for  the  court  to  limit 
the  cross-examination  of  a  witness  for  the 
prosecution  to  matters  testified  to  by  him  in 
chief;  and  if  other  matters  asked  about 
formed  part  of  the  res  gestae,  they  may  be 
shown  as  part  of  defendant's  case.  (People 
v.  Wong  Chuey,  117  CaL  624.) 

Cross-examination  on  matter  not  testified 
to  in  chief  is  not  proper.    See  post,  48. 

Cross-examination  on  matter  not  touched 
on  in  chief  is  not  permissible.  See  Crim- 
inal Law,  229,  334;  Slander,  6. 

18.  Where  collateral  matter  is  brought  out 
on  cross-examination  of  a  witness,  the  party 
cross-examining  cannot  afterward  rebut  the 
evidence  so  called  out.  (Buckley  v.  Silver- 
berg,  113  Cal.  673.) 

19.  It  Is  not  error  to  exclude  evidence  of- 
fered on  cross-examination  of  a  witness  for 
the  prosecution,  where  It  is  not  in  explana- 
tion of  anything  called  out  on  the  direct 
examination,  and  is  not  proper  cross-exam- 
ination.   (People  v.  Louie  Foo,  112  CaL  17.) 

20.  The  defendant  cannot  put  a  hypotheti- 
cal question  on  cross-examination  of  plain- 
tiff's witness,  addressed  to  him  as  an  expert, 
in  reference  to  the  condition  of  the  machine 
at  the  time  when  plaintiff  was  injured,  when 
no  inquiry  relating  thereto  was  made  upon 
the  direct  examination;  and  in  such  case 
it  is  proper  for  the  court  to  rule  that  such 
question  could  only  be  put  to  the  witness 
when  called  as  a  witness  for  the  defendant. 
(Verdeili  v.  Gray's  Harbor  C.  C,  115  CaL 
517.) 
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21.  The  defendant  has  no  right  to  elicit 
evidence  on  cross-examination  of  witnesses 
for  the  people,  where  the  questions  asked 
do  not  refer  to  any  matter  testified  to  by 
such  witnesses  in  chief  for  the  prosecution; 
and  where  such  witnesses  were  afterward 
called  for  the  defendant,  and  testified  fully 
as  to  the  matter  inquired  about  on  cross-ex- 
amination, the  defendant  could  not  be 
prejudiced  by  the  refusal  to  allow  the  cross- 
examination,  even  if  erroneous.  (People  v. 
Sehorn,  116  Cal.  503.) 

22.  Where  a  witness  had  testified  in  chief 
for  the  defendant  that  he  heard  of  the  prose- 
cuting witness  being  robbed  on  a  certain 
date,  he  may  be  asked,  on  cross-examination, 
how  he  knew  he  was  robbed  at  that  time. 
(People  v.  Patterson,  124  CaL  102.) 

28.  It  is  the  right  and  duty  of  the  court 
to  expedite  business  by  curtailing  cross- 
examinations  upon  immaterial  and  irrele- 
vant matters  of  inquiry;  and  it  is  not  error 
for  the  trial  judge  to  interfere  to  prevent  an 
answer  to  a  question,  in  whose  name  the 
title  to  property  Btands,  the  title  to  which 
Is  not  even  collaterally  or  remotely  involved 
in  the  case,  and  which  answer,  If  given,  the 
defendant  could  not  impeach,  even  if  it  were 
false.    (People  v.  Durrant,  116  Cal.  179.) 

24.  Questions  asked  upon  cross-examina- 
tion of  the  wife  of  the  defendant,  for  the 
avowed  purpose  of  impeachment  as  to 
whether  she  did  not  live  by  prostitution,  and 
as  to  particular  times  and  places,  and  partic- 
ular men,  and  special  modes  of  solicitation 
for  immoral  purposes,  are  highly  improper; 
and  the  asking  of  them  is  prejudicial  error 
as  insinuating  damaging  charges  against  the 
witness  tending  to  disgrace  and  degrade  her. 
(People  v.  Orandall,  125  Gal.  129.) 

25.  The  inquiry  as  to  the  grossly  immoral 
conduct  of  the  defendant's  wife,  being 
wholly  collateral  to  the  issues,  and  the  in- 
sinuated charges  being  such  that  they  could 
not  be  rebutted  otherwise  than  by  the  denial 
of  the  witness,  her  denials  in  answer  to  the 
Improper  questions  are  conclusive,  and  the 
prosecution  could  not  contradict  them;  nor 
could  the  district  attorney  properly  insinuate 
in  argument  to  the  jury  that  her  answers  to 
the  questions  were  not  true.  (People  v. 
Orandall,  125  Cal.  129.) 


5.  Refreshing  Memory. 

26.  Where  a  witness  for  the  prosecution 
testifies  at  the  trial,  upon  his  direct  exam- 
ination, in  variance  with  the  testimony  given 
by  the  same  witness  at  the  preliminary  ex- 
amination, it  is  proper  to  allow  the  district 
attorney  to  refresh  the  memory  of  the  wit- 
ness by  reading  the  testimony  given  by  him 
on  the  same  subject  at  the  preliminary  ex- 
amination, to  the  end  that  the  witness  and 
his  present  evidence  may  both  be  put  fairly 
and  in  their  proper  light  before  the  jury; 
and  the  prosecution  is  not  bound  in  such 
case  to  wait  for  the  assaults  of  the  cross-ex- 
amination to  expose  seeming  Inconsistencies 
and  discrepancies.  (People  v.  Durrant,  116 
Cal.  179.) 


6.  Bight  to  Explain  Testimony. 

Explanation  of  testimony.  See  Criminal 
Law,  XI,  16,  d,  R. 

Explanation  of  testimony  by  on  rebuttal. 
See  Criminal  Law,  455,  456. 

27.  Where  the  attention  of  a  witness  is 
called  upon  the  cross-examination  to  his 
deposition  taken  before  the  justice  of  the 
peace  at  the  preliminary  examination  for 
purposes  of  impeachment  he  has  a  right 
upon  redirect  examination,  to  explain  his 
former  testimony;  and  it  is  reversible  error 
to  refuse  to  permit  him  to  do  so,  on  the  al- 
leged ground  that  the  deposition  is  a  record 
which  cannot  be  explained  or  varied. 
(People  v.  Lambert,  120  Cal.  170.) 

7.  Leading  Questions. 

Leading  questions,  permitting,  discretion 
as  to.    See  Gifts,  15. 

Leading  question  is  properly  excluded. 
See  Master  and  Servant,  23. 

28.  It  is  in  the  discretion  of  the  trial  court 
to  permit  a  party  to  ask  leading  and  sug- 
gestive questions  of  his  witness,  and  a  case 
will  not  be  reversed  on  that  ground,  unless 
there  is  manifest  abuse  of  discretion. 
(Casey  v.  Leggett,  125  Cal.  664.) 

III.  Impeachment  of  Witnesses. 

1.  Impeachment  of  One's  Own  Witness. 

One  cannot  rebut  evidence  where  col- 
lateral matter  is  brought  out  on  cross-ex- 
amination.   See  ante,  18. 

Party  bound  by  and  cannot  impeach  mat- 
ters brought  out  on  cross-examination.  See 
post,  45. 

Cross-examination  of  defendant  as  to  con- 
tradictory statements.    See  ante,  8. 

Party  calling  a  witness  cannot  impeach 
him.    See  post,  66. 

29.  Where  part  of  the  libelous  matter 
charged  was  that  the  complaining  witness, 
who  was  a  newspaper  editor  and  proprietor, 
was  paid  by  a  dishonest  and  dishonorable 
cabal  or  confederation  of  Italians,  known  as 
"the  Camorra,"  to  libel  and  vilify  certain 
people,  and  such  complaining  witness  was 
called  to  the  stand  as  a  witness  for  the  de- 
fendant, and  asked,  with  specifications  of 
time,  place,  and  persons  present,  if  he  had 
not  stated  that  he  had  instituted  the  prose- 
cution of  the  defendant  at  the  instance  of 
others,  to  which  he  answered  that  he  had 
not,  the  defendant  cannot  be  permitted  to 
Impeach  his  own  witness  by  proof  that  he 
had  made  such  statement  (People  v. 
Creep!,  115  Cal.  50.) 

2.  Rule  Where  Party  is  a  Witness. 

Impeachment  of  party  by  proof  of  differ- 
ent statements.    See  post,  III,  3. 

Impeachment  of  party  testifying  on  col- 
lateral matters.    See  post,  44. 

Impeachment  of  party  testifying  by  proof 
of  specific  acts.    See  post,  III,  5. 

Impeachment  of  party  testifying  by  evi- 
dence as  to  general  reputation.  See  post, 
III,  6. 
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30.  Where  the  defendant  offers  himself  as 
a  witness,  his  testimony  is  subject  to  the 
same  rules  as  that  of  any  other  witness,  and 
he  may  be  impeached  in  the  same  mode  as 
anv  other  witness.  (People  v.  Mayes,  113 
Cal.  618.) 

31.  When  the  defendant  offers  himself  as 
a  witness  in  his  own  behalf,  It  is  competent 
for  the  prosecution  to  impeach  his  credibility 
as  a  witness  by  the  same  means  by  which 
it  would  impeach  the  credibility  of  any  other 
witness;  but,  if  no  attack  is  made  upon  his 
credibility,  he  stands  before  the  jury  in  the 
same  light  as  any  other  impeached  witness. 
(People  v.  Gleason,  122  Cal.  370.) 

32.  Where  a  defendant  presents  himself  as 
a  witness  in  his  own  behalf,  he  subjects  him- 
self to  the  same  rules  of  testing  or  impeach- 
ing his  credibility  before  the  jury,  as  any 
other  witness;  and  he  may  be  impeached  by 
the  testimony  of  other  witnesses  that  his 
general  reputation  in  the  community  for 
truth,  honor,  and  integrity  is  bad.  (People 
v.  Hickman,  113  Gal.  80.) 


3.  By    Proof    of    Different    Statements    or 

Declarations. 

Impeachment  by  testimony  at  former  trial. 
See  Ejectment,  16. 

Plaintiff  cannot  be  asked  if  he  did  not 
make  a  different  statement  to  his  attorney. 
See  Privileged  Communications. 

Impeachment  by  contradictory  statements, 
when  not  permissible.  See  Criminal  Law, 
670. 

Impeachment  by  showing  contradictory 
statements.  See  Criminal  Law,  453;  Elec- 
tions, 32. 

Cross-examination  of  defendant  as  to  con- 
tradictory statements.    See  ante,  8. 

33.  To  impeach  a  witness  upon  the  ground 
of  inconsistent  statements,  the  impeaching 
testimony  must  be  plainly  inconsistent  with 
that  already  given.  (Estate  of  O'Connor, 
118  Cal.  60.) 

34.  The  statements  of  a  witness  are  not 
admissible  for  purposes  of  impeachment,  if 
the  inconsistency  of  the  impeaching  state- 
ments with  the  evidence  of  the  witness  does 
not  appear  by  direct  comparison  therewith, 
but  only  inferentially,  while  another  Infer- 
ence might  be  drawn  in  favor  of  their  con- 
sistency.   fPeople  v.  Collum,  122  Cal.  186.) 

35.  A  witness  cannot  be  Impeached  by 
proof  of  statements  inconsistent  with  his  tes- 
timony, unless  the  foundation  Is  first  laid 
therefor,  by  relating  the  statements  to  him, 
with  the  circumstances  of  times,  places,  and 
persons  present,  and  asking  him  whether  he 
made  such  statements,  and,  if  so,  allowing 
him  to  explain  them.  (People  v.  Wade,  118 
Cal.  672.) 

36.  The  evidence  of  a  witness  cannot  be 
impeached  by  proof  of  contradictory  state- 
ments unless  a  foundation  is  first  laid  for 
such  Impeaching  testimony;  and  a  conversa- 
tion about  which  the  witness  was  interro- 
gated as  having  taken  place  during  the  prog- 
ress of  the  trial,  cannot  justify  evidence  of 
a  conversation  had  in  the  preceding  year. 
(Green  v.  Southern  Pac.  Co.,  122  Cal.  563.) 


37.  In  laying  the  foundation  on  cross-ex- 
amination for  impeachment  of  a  witness  by 
proof  of  a  statement  made  at  another  time 
inconsistent  with  the  testimony  of  the  wit- 
ness, the  time  and  place  of  the  conversation, 
and  the  person  with  whom  it  was  had, 
should  be  specified  with  sufficient  deflnite- 
ness  to  enable  the  witness  clearly  to  inden- 
tlfy  the  occasion  and  the  person  to  whom  the 
statement  was  made,  but  if  the  circum- 
stances stated  in  the  question  are  such  as  to 
describe  the  occasion  with  reasonable  cer- 
tainty, the  time  stated  need  not  be  exact, 
but  where  it  is  stated  as  "about  three 
months  ago,"  or  "within  the  last  five 
months,"  it  is  sufficiently  explicit  as  to  time 
to  justify  the  contradiction'  of  the  witness. 
(People  v.  Bosquet,  116  Cal.  75.) 

38.  Where  a  brother  of  the  defendant,  who 
had  been  arrested,  charged  with  the  same 
larceny  and  discharged  without  examina- 
tion, was  called  as  a  witness  for  the  defend- 
ant, the  district  attorney  may,  on  cross-ex- 
amination, ask  him  relative  to  a  conversa- 
tion had  between  the  witness  and  himself 
for  the  purpose  of  Impeaching  him,  and  test- 
ing his  credibility.  (People  v.  Prather,  120 
Cal.  660.) 

39.  In  laying  the  foundation  for  the  im- 
peachment of  a  witness  by  contrary  declara- 
tion, section  2052  of  the  Code  of  Civil  Pro- 
cedure does  not  require  that  counsel,  in  stat- 
ing the  names  of  the  persons  present,  should 
state  negatively  that  no  other  persons  than 
those  named  were  present;  and  where  only 
the  two  were  present,  it  is  superfluous  to 
state  that  the  person  spoken  to  was  present. 
(Plass  v.  Plass,  122  Cal.  3.) 

40.  Questions  asked  on  cross-examination 
of  the  defendant  by  the  district  attorney,  in 
good  faith,  for  the  purpose  of  laying  a 
foundation  for  the  impeachment  of  the  de- 
fendant as  a  witness,  by  proof  of  inconsist- 
ent statements,  and  calling  his  attention  to 
time,  place,  and  parties  present,  specified 
with  particularity  are  not  reprehensible,  not- 
withstanding a  claim  of  the  defendant  urged 
upon  appeal  that  they  tended  to  show  that 
he  was  guilty  of  another  offense,  if  it  ap- 
pears that  the  questions  were  not  asked  for 
that  purpose,  and  the  permission  of  them, 
and  of  proof  of  the  inconsistent  statements, 
is  not  ground  for  reversal.  (People  v.  Pete, 
alias  Little  Pete,  123  Cal.  373.) 

41.  Where  the  executor,  upon  the  contest 
of  a  will,  testified  upon  cross-examination 
that  the  deceased  was  not  suffering  from  a 
stroke  of  apoplexy  at  the  time  when  the  will 
was  made,  a  statement  in  his  original  an- 
swer to  the  contest  that  the  deceased  was  at- 
tacked by  a  stroke  of  apoplexy  at  about  the 
hour  of  10  A.  M.  on  the  day  on  which  the 
will  was  executed,  is  not  admissible  for  the 
purpose  of  impeachment,  it  not  appearing 
whether  the  will  was  executed  before  or 
after  the  stroke  of  apoplexy,  or  that  the 
statement  of  the  answer  related  to  the  time 
when  the  will  was  made,  so  as  to  be  plainly 
inconsistent  with  the  evidence  given.  (Es- 
tate of  O'Connor,  118  Cal.  69.) 

42.  Where  the  owner  of  land  on  which  a 
fire  was  set  which  extended  to  plaintiff's 
land,    testified     for    the   plaintiff    that    he 
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kindled  fires  on  his  own  land,  and  also 
kindled  a  fire  on  the  land  of  the  defendant, 
and  on  cross-examination  testified  that  he 
was  requested  by  defendant's  agent  to 
kindle  the  fire  on  defendant's  land,  but  that 
he  kindled  the  fires  on  his  own  land,  with- 
out request,  on  his  own  account  and  for  his 
own  benefit,  and  not  for  the  benefit  of  the 
defendant,  conceding  the  Tight  of  plaintiff, 
if  surprised  by  this  evidence,  to  show  con- 
trary declarations  made  by  the  witness  out 
of  court,  to  the  effect  that  he  had  set  the 
fire  on  his  own  land,  for  the  benefit  of  the 
defendant,  such  declarations  can  only  be 
considered  for  the  purpose  of  impeachment 
of  the  witness,  and  are  no  evidence  whatever 
as  against  the  defendants  of  the  facts  stated 
in  the  declarations,  it  clearly  appearing  that 
the  witness  had  no  power  or  authority  from 
the  defendant  to  kindle  fires  upon  his  own 
land.    (Thlele  v.  Newman,  116  Cal.  571.) 

4.  On  Collateral  Matter;     by  Showing  Bad 
Memory  of  Witness. 

Impeachment  on  collateral  matters,  what 
not  permitted.    See  ante,  18. 

43.  A  defendant  cannot  be  cross-examined 
as  to  other  matters  for  the  purpose  of  dis- 
crediting him  by  an  attack  upon  his  char- 
acter, which  does  not  concern  the  matter 
about  which  he  has  testified.  (People  v. 
Arrighini,  122  Cal.  121.) 

44.  Upon  cross-examination  of  the  defend- 
ant as  a  witness  In  his  own  behalf,  it  is  not 
competent  to  introduce  for  the  purpose  of 
impeachment  evidence  showing  that  he 
committed  willful  perjury  at  the  coroner's 
inquest,  upon  a  matter  concerning  which  he 
bad  not  testified  in  chief.  (People  v.  Arri- 
ghini, 122  Cal.  121.) 

45.  Where  a  witness  is  cross-examined  as 
to  collateral  matters  not  testified  to  In  chief, 
the  party  conducting  the  cross-examination 
is  bound  by  the  answers  of  the  witness  as 
to  such  matters,  and  cannot  contradict  such 
answers  by  other  evidence  for  the  purpose 
of  impeaching  the  witness;  and,  in  such 
case,  the  fact  that  the  witness  was  the  guar- 
dian ad  litem  of  the  plaintiff  cannot  make 
the  examination  of  impeaching  witnesses 
proper  or  admissible.  (Trabing  v.  California 
etc.  Imp.  Co.,  121  Cal.  137.) 

46.  A  witness  cannot  be  impeached  by  in- 
dependent evidence  of  another  witness  that 
he  is  a  person  of  weak  memory,  and  his 
memory  can  only  be  Impeached  by  cross- 
examination,  if  he  is  not  affected  by  mental 
derangement.  (Ah  Tong  v.  Earle  Fruit  Co., 
112  Cal.  679.) 

5.  By  Proof  of  Specific  Acts. 

Defendant  testifying  may  be  asked  as  to 
prior  conviction.    See  Criminal  Law,  89. 

Cross-examination  as  to  particular  im- 
moral acts  for  purpose  of  Impeachment. 
See  ante,  24,  25. 

Cross-examination  as  to  specific  acts  when 
permissible.    See  post,  57. 

47.  Specific  bad  acts,  or  specific  instances 
of  untruthfulness,  cannot  be  shown  for  the 
purpose  of  Impeaching  a  witness.  (People  v. 
Arrighini,  122  Cal.  121.) 


48.  A  witness  cannot  be  impeached  on 
cross-examination  by  proof  that  the  witness 
had  been  living  with  her  husband  before 
marriage,  and  cannot  be  questioned  relative 
thereto  on  cross-examination,  if  no  testi- 
mony was  given  in  chief  bearing  on  that 
subject.    (Pyle  v.  Piercy,  122  Cal.  383.) 

49.  Specific  acts  of  immorality  cannot  be 
shown  to  impeach  a  witness;  and  where  evi- 
dence thereof  does  not  tend  to  shed  light 
upon  the  issues  tried,  and  is  calculated  to 
besmirch  the  character  of  material  wit- 
nesses, and  to  weaken  their  credibility,  its 
admission  is  prejudicial  error.  (Estate  of 
James,  124  Cal.  663.) 

50.  Where  a  mother  and  daughter  were 
sole  witnesses  to  the  marriage  of  the  daugh- 
ter with  a  deceased  person,  they  cannot  be 
Impeached  by  evidence  of  a  highly  immoral 
book  shown  to  have  been  written  by  the 
mother  and  read  by  the  daughter,  and  to 
have  been  suppressed  by  the  Society  for  the 
Suppression  of  Vice;  nor  is  evidence  admissi- 
ble to  show  immoral  conduct  on  the  part  of 
the  alleged  wife  with  other  men  prior  to  the 
alleged  marriage.  (Estate  of  James,  124 
Cal.  653.) 

51.  Evidence  of  particular  wrongful  acts 
cannot  be  shown  for  the  purpose  of  impeach- 
ment, excepting  proof  of  the  conviction  of 
the  witness  of  a  felony.  A  witness  cannot 
bo  asked  for  such  purpose  whether  he  was 
not  confined  in  jail  upon  a  charge  of  cattle 
stealing.    (People  v.  Silva,  121  Cal.  668.) 

52.  It  is  proper  upon  cross-examination  of 
the  defendant,  to  lay  the  foundation  for  im- 
peachment, by  asking  him  if  he  had  not  tried 
to  get  white  witnesses  to  testify  for  him  in 
support  of  an  alibi  claimed  by  him,  and  it 
cannot  be  properly  objected  that  the  ques- 
tions on  that  subject  were  insinuations  tend- 
ing to  prejudice  the  jury  against  the  defend- 
ant, where  there  is  no  evidence  of  bad  faith 
on  the  part  of  the  prosecution  putting  the 
questions.  (People  v.  Louie  Foo,  112  Cat 
17.) 

6.  By  Evidence  of  Character  or  Reputation 
for  Truth  and  Veracity. 

Impeachment  of  party  testifying  by  proof 
as  to  general  reputation.    See  ante,  32. 

53.  Where  the  defendant  offers  himself  as 
a  witness,  he  may  be  Impeached  by  proof 
that  his  general  reputation  for  truth,  hon- 
esty, and  integrity  is  bad.  (People  v.  Pra- 
ther,  120  Cal.  660.) 

54.  A  witness  who  has  testified  to  the  gen- 
eral reputation  of  another  witness  as  to 
truth,  honesty,  and  integrity  may  be  asked 
whether,  on  such  reputation,  he  would  be- 
lieve him  under  oath;  and  the  rule  in  this 
respect  established  in  Stevens  v.  Irwin,  12 
Cal.  306,  has  not  been  changed  by  the  enact- 
ment of  section  2051  of  the  Code  of  Civil 
Procedure.  (Wise  v.  Wakefield,  118  Cal. 
107.) 

r»5.  A  witness  in  a  criminal  case  may  be 
impeached  by  evidence  of  his  general  repu- 
tation for  truth,  honesty,  and  Integrity  and 
it  is  error  to  confine  the  question  to  his  gen- 
eral reputation  for  truth  and  veracity;  but 


WITNESSES,  III,  7-9. 


746 


such  error  Is  not  prejudicial  where  the  wit- 
ness, upon  the  trial  of  a  defendant  charged 
with  larceny  In  the  stealing  of  cattle,  gave 
direct  evidence  of  his  own  dishonesty  by 
testifying  that  he  and  the  defendant  had 
stolen  the  cattle.  (People  v.  Silva,  121  Gal. 
668.) 

56.  The  fact  that  in  questioning  two  out 
of  seven  impeaching  witnesses,  the  term 
"general"  was  omitted  in  making  the  in- 
quiry as  to  their  knowledge  of  the  defend- 
ant's reputation  for  truth,  honesty,  and  in- 
tegrity, is  not  material  where  the  whole 
manner  of  the  inquiry,  and  the  character  of 
the  question  asked  evinced  clearly  that  It 
was  the  general  reputation  of  the  impeached 
witness  that  was  being  sought;  and  where 
the  defendant  did  not  object  specifically  to 
the  form  of  the  question  when  put,  he  can- 
not be  heard  to  urge  such  objection  upon 
appeal  for  the  first  time.  (People  v.  Hick- 
man, 113  Gal.  80.) 

57.  Upon  trial  of  a  charge  of  larceny,  it  is 
proper  to  permit  the  prosecution  to  cross- 
examine  witnesses  called'  in  behalf  of  the  de- 
fendant to  sustain  his  reputation,  in  refer- 
ence to  his  reputation  for  honesty  and  Integ- 
rity; and  they  may  be  cross-examined  with 
reference  to  specific  acts  for  the  purpose  of 
overcoming  the  effect  of  their  testimony 
upon  direct  examination.  (People  v.  Mayes, 
113  Gal.  618.) 

58.  There  is  no  Inflexible  rule  as  to  the 
form  of  the  questions  to  be  put  to  witnesses 
called  to  Impeach  the  general  reputation  of  a 
witness  for  truth,  honesty,  and  integrity, 
and  objections  going  more  to  the  form  than 
the  substance  of  such  questions,  if  there  is 
no  such  deviation  from  the  general  course,  to 
be  followed,  as  marked  out  by  the  decision 
of  this  court,  as  to  result  tin  injustice  to  the 
defendant,  are  not  ground  of  reversal. 
(People  v.  Roberts,  122  Gal.  377.) 

7.  By  Showing  Hostility,  Feeling,  or  Bias  of 

Witness. 

59.  The  interest  and  feeling  of  a  witness 
are  always  material  elements  to  be  con- 
sidered by  the  jury  in  weighing  his  testi- 
mony; and  evidence  of  statements  made  by 
a  witness  for  the  defendant,  after  the  killing, 
tending  to  show  his  interest  and  feeling  is 
competent  for  that  purpose.  (People  v. 
Gregory,  120  Cal.  16.) 

60.  When  a.  witness  has  already  testified 
that  he  is  unfriendly  with  one  of  the  parties, 
it  is  not  prejudicial  error  to  refuse  to  permit 
him  to  be  asked  If  •  such  party  had  not  sued 
him  on  a  note  and  attached  his  property. 
(Tonlnl  v.  Oevasco,  114  Gal.  266.) 

61.  The  defendant  should  be  permitted  to 
prove  that  the  prosecuting  witness  had  en- 
deavored to  persuade  one  of  the  sureties  on 
hie  bail  bond  to  withdraw,  as  tending  to 
show  a  degree  of  hostility  and  persecuting 
spirit  on  the  part  of  the  witness,  which,  in 
the  opinion  of  the  jury,  might  affect  the 
value  of  his  evidence.  The  fact  that  it  al- 
ready appeared  that  the  prosecuting  witness 
was  hostile  could  not  supply  the  place  of 
such  proffered  testimony.  (People  v.  Bird, 
124  Gal.  32.) 


62.  A  witness  for  the  defendant  may  be 
asked  on  cross-examination  if  he  had  not  at- 
tempted to  bribe  certain  other  witnesses  to 
give  false  testimony  in  the  interest  of  the 
defendant,  for  the  purpose  of  showing  his 
bias  and  partisanship,  and  upon  his  answer 
to  the  contrary  he  may  be. impeached,  in  re- 
buttal, by  witnesses  proving  such  attempted 
bribery.  (People  v.  Wong  Chuey,  117  Gal. 
624.) 

63.  A  witness  for  plaintiff  may  be  asked 
on  cross-examination  if  he  has  not  threat- 
ened to  kill  the  defendant,  for  the  purpose  of 
showing  the  degree  of  his  hostility,  and  er- 
ror, in  refusing  to  allow  such  question,  is  not 
cured  by  proof  elsewhere  that  the  witness 
was  unfriendly.  (Lange  v.  Schoettler,  115 
Gal.  388.) 

64.  A  witness  for  the  defendant,  who  had 
merely  testified  in  chief  that  he  knew  the 
defendant,  and  that  defendant  had  money 
the  day  before  the  alleged  robbery,  could 
not  properly  be  asked  on  cross-examination 
if  he  had  not  once  been  with  the  defendant 
in  the  county  jail  in  another  county.  Such 
evidence  is  not  sufficient  to  justify  an  infer- 
ence of  bias  on  the  part  of  the  witness,  and 
is  Inadmissible  evidence  of  a  collateral  im- 
prisonment of  the  defendant,  erroneously 
adapted  to  furnish  an  inference  pointing  to 
the  probability  of  his  being  guilty  of  the 
offense  charged.  (People  v.  Lynch,  122  Gal. 
501.) 

8.  By  Proof  of  Contradictory  Facts  Showing 

Falsity  of  Evidence. 

65.  Where  witnesses  for  the  prosecution 
testified  that  defendant,  while  in  custody, 
recognised  a  pistol  lying  on  a  table,  and 
stated  in  English  that  he  thought  it  was  his 
pistol,  evidence  is  admissible  to  impeach 
such  witnesses  by  showing  the  comparative 
heights  of  the  table  and  of  the  defendant, 
and  that  he  could  not  see  the  pistol  on  the 
table,  but  error  in, the  rejection  of  such  evi- 
dence is  cured  by  its  subsequent  admission; 
and  the  fact  that  a  witness  for  the  defend- 
ant who  testified  by  way  of  Impeachment 
that  the  defendant  could  not  speak  English 
was  impeached  by  the  prosecution  prior  to 
the  admission  of  the  rejected  evidence,  can- 
not prevent  the  cure  of  the  error  in  reject- 
ing it,  and  it  Is  not  error  to  refuse  to  strike 
out  the  evidence  of  defendant's  witness,  and 
the  impeachment  thereof  by  the  prosecu- 
tion, when  the  rejected  evidence  was  ad- 
mitted. (People  v.  Wong  Chuey,  117  Cal. 
624.) 

4 

9.  Objection  to  Evidence  and  Practice  on. 

Form  of  question  and  objection  to.  See 
ante,  58. 

Statements  in  answer  superseded  by 
amendment  are  admissible  for  purposes  of 
Impeachment.    See  Evidence,  16. 

Rejection  of,  what  does  or  does  not  cure. 
See  ante,  63,  65. 

66.  Where  an  agent  for  the  plaintiffs  had 
testified  fully  for  the  plaintiffs,  and  was 
afterward  called  as  a  witness  for  the  de- 
fendant, the  defendant  is  not  entitled,  upon 
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an  unfavorable  answer  from  the  witness,  to 
impeach  his  general  reputation  for  truth, 
honesty,  and  integrity,  if  objection  thereto 
were  properly  raised;  but  objection  to  such 
impeaching  evidence  Is  not  properly  raised 
by  a  mere  general  objection  that  the  evi- 
dence is  "incompetent,  irrelevant,  and  im- 
material/' it  being  competent  in  a  general 
sense,  and  only  incompetent  because  of  the 
fact  that  defendant  had  made  the  impeached 
witness  his  own,  which  must  be  specified  in 
order  that  the  point  of  the  exception  may  be 
apparent  to  the  court  (Wise  v.  Wakefield, 
118  Cal.  107.) 

07.  The  objection  that  the  impeaching  evi- 
dence was  not  confined  to  the  place  of  resi- 
dence of  the  witness  must  be  specifically 
stated,  and  Is  not  properly  raised  by  a  gen- 
eral objection  that  the  evidence  is  incompe- 
tent and  irrelevant  (Wise  v.  Wakefield,  118 
CaJ.  107.) 

68.  It  is  improper  to  read  the  whole  of  the 
former  deposition  of  the  witness  for  pur- 
poses of  impeachment  under  pretense  that 
some  portions  of  it  are  contradictory  of  his 
testimony  at  the  trial;  but  the  proper  course 
is  to  read  only  those  portions  that  are  con- 
tradictory, and,  being  in  writing,  they  must 
be  shown  to  the  witness  before  any  question 
Is  asked  concerning  them,  unless  he  asks  to 
have  them  read  to  him  instead  of  being 
shown  to  him.  (People  v.  Lambert  120  Gal. 
170.) 


IV.  Credibility     of    Witnesses;     Witnesses 

False  in  Part 

Great  liberality  allowed  in  cross-examina- 
tion to  test  credibility.    See  ante,  12. 

Interest  and  feeling  of  witness  are  mate- 
rial In  weighing  his  testimony.    See  ante,  59. 

Credibility  of  evidence.  See  Criminal 
Law,  IX,  5,  o. 

Credibility  of  witness1  is  for  trial  court. 
See  Elections,  32. 

Credibility  of  is  question  for  jury.  See 
Appeals,  333;  Criminal!  Law,  622. 

Chinese,  comments  on  credibility  of.  See 
Criminal  Law,  145. 

Credibility  of  question  first  raised  on  ap- 
peal.   See  Appeals,  XI,  12,  b. 

68.  The  courts,  in  giving  an  instruction  up- 
on the  subject  of  the  distrust  of  a  witness 
who  Is  false  in  one  part  of  his  testimony, 
should  carefully  use  the  exact  language  of 
section  2061  of  the  Code  of  Civil  Procedure, 
which  provides  "that  a»  witness  false  in  one 
part  of  his  testimony  is  to  be  distrusted  In 
others."    (People  v.  Paulsell,  115  Cal.  6.) 

70.  An  instruction  requested  that:  "If  any 
witness  examined  before  you  has  willfully 
sworn  falsely  as  to  any  material  matter,  it 
is  your  duty  to  distrust  his  entire  evidence," 
-Is  an  accurate  exposition  of  the  meaning  of 
subdivision  3  of  section  2061  of  the  Code  of 
Civil  Procedure,  and  should  ha<ve  been  given 
without  modification.  The  Important  ele- 
ment that  the  willfully  false  testimony  must 
be  upon  a  material  matter  should  be  ex- 
pressed in  the  instruction,  though  not  ex- 
pressed in  the  code.  (People  v.  Plyler,  121 
Cal.  160.) 


71.  An  instruction  that  "a  witness  whose 
testimony  is  false  in  one  part  is  to  be  dis- 
trusted in  other  parts,"  is  framed  substan- 
tially In  the  language  of  the  statute;  though 
in  giving  such  an  instruction,  the  court 
should  take  heed  to  the  suggestions  made  in 
People  v.  Plyler,  121  Cal.  160.  But  where 
such  instruction  was  given  at  the  request  of 
the  defendants,  they  cannot  insist  that  it 
does  not  contain  a  sound  declaration  of  law. 
(PeoDle  v.  Lon  Yeck,  123  Cal.  246.) 

72.  Where  the  defendant  requested  an  in- 
struction substantially  covering  the  provi- 
sion of  section  2061,  subdivision  3,  of  the 
Code  of  Civil  Procedure,  that  "a  witness 
false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others,"  a  modification  of  the 
instruction  by  the  word  "willfully"  before 
the  word  "false"  did  not  render  the  instruc- 
tion erroneous,  nor  change  the  effect  of  the 
instruction  as  offered.  (People  v.  Luchetti, 
119  CaL  501.) 

73.  It  Is  proper  to  modify  an  instruction 
requested  by  the  defendant  to  the  effect  that 
if  the  jury  found  that  a  witness  named  tes- 
tified falsely  in  one  place,  they  were  at  lib- 
erty to  disregard  his  testimony  entirely,  by 
striking  out  the  name  of  the  witness  speci- 
fied, and  inserting  in  place  thereof  the 
words  "any  witness1'  leaving  it  to  counsel 
to  make  the  application.  (People  v.  Patter- 
son, 124  Cal.  102.) 

74.  An  instruction  "that  a  witness  ascer- 
tained or  appearing  to  be  willfully  false  in 
one  part  of  his  testimony,  as  to  the  truth  or 
falsity  of  a  given  proposition,  is  to  be  dis- 
trusted In  other  parts,"  though  somewhat 
out  of  the  ordinary  form,  is  not  substantially 
objectionable.  (People  v.  Winters,  125  CaL 
325.) 

V.  Exclusion  of  Witnesses  from  Courtroom. 

75.  It  is  within  the  discretion  of  the  court 
during  the  trial  of  ai  criminal  case,  to  allow 
a  particular  witness  to  remain  in  the  court- 
room during  the  examination  of  the  wit- 
nesses, the  other  witnesses  being  excluded. 
(People  v.  McCarty,  117  Cal.  65.) 

Instructions  as  to  credibility  of.  Sea 
Criminal  Law,  IX,  8,  b. 


WORDS  AND  PHRASES. 

Intent  and  purpose  are  synonymous.  See 
Wills,  85. 

Intent  rather  than  rigid  construction  of 
words,  prevails.    See  Wills,  63. 

Limitation  of  general  words  of  satisfac- 
tion in  a  release.    See  Mortgages,  70. 

Meaning  of  English  words  and  phrases, 
judicial  notice  of.    See  Judicial  Notice,  1. 

Omitted  word  will  be  supplied  when.  See 
Wills,  47. 

Order  and  meaning  of  words.  See  Wills, 
VI,  1. 

Party  beneficially  interested,  complaint 
sufficiently  shows  plaintiff  to  be,  when. 
See  Mandamus,  12. 

"Proprietor"  and  "printer"  are  synony- 
mous.   See  Summons,  13. 
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Purpose  and  intent  are  synonymous.    See 
Wills,  86. 
Town  includes  city.    See  Public  Lands,  4. 
Transposition  of  words.    See  Wills,  47. 
Use  of  singular  for  plural.    See  Partner- 
ship. 26. 

Use   of  words   "engaged    in"  for   "trans- 
acted and  carried  on."    See  Licenses,  6. 

Use  of  word  "June"  for  "July."    See  Taxa- 
tion 40. 

Words   are   taken  in   their   ordinary  and 
grammatical  sense.    See  Wills,  51. 

Words    construed    in    same    sense.      See 
Common  Carriers,  31;  Growing  Crops,  4. 

Abduction.    See  Married  Women,  4. 

Accumulations.    See  Trusts  and  Trustees, 
55. 

Actions.    See  Special  Proceedings. 

Actual  notice.    See  Eminent  Domain,  21. 

Added.    See  Taxation,  89. 

Advances.    See  Mortgages,  24. 

Adverse  party.    See  Appeals,  77. 

Appropriated.    See  Irrigation  Companies, 
1. 

Assessed.    See  Jury  and  Jurors,  18. 

As  stockholders.    See  Corporations,  V,  7. 

Assume  and  agree  to  pay.    See  Mortgages, 
56. 

Authorized  by  law.    See  Elections,  39. 

Bad  faith.    See  Watercourses,  81. 

Believe.    See  Criminal  Law,  477. 

Care  and   education.    See   Marriage   and 
Divorce,  79. 

Certificate  of  purchase.    See  Public  Lands, 
16. 

Civil  case.    See  Wills,  83. 

Combined1  harvester.    See  Exemptions,  8. 

Community  property.    See  Estates  of  De? 
ceased  Persons,  79. 

Compensation.    See  Insurance,  68. 

Consolidation.    See  Sanitary  Districts,  1. 

Convenient  use  and  enjoyment.    See  Me- 
chanics' Liens,  71. 

Corresponding  title.    See  Mexican  Lands, 
19. 

Create.    See  Mortgages,  83. 

Deadly  weapon.    See  Criminal  Law,  222. 

DeaL    See  Agency,  41. 

Defined.    See  Watercourses,  8. 

"Defendant,"    use    of,    instead    of    "de- 
fendants."   See  Partnership,  26. 

Digging.    See  Streets,  87. 

Direction.    See  Marriage  and  Divorce,  79. 

Discovery.    See  Statute  of  Limitations,  42. 

Disregard.    See  Criminal  Law,  154. 

Due.    See  Mechanics'  Liens,  84. 

Eleemosynary.    See  Charitable  Uses,  3. 

Erection.    See  Mechanics'  Liens,  56. 

Estate.    See  Husband  and  Wife,  30. 

Extended.    See  Mortgages,  84. 

False.    See  Witnesses,  72. 

File.    See  Time,  3. 

For  cash.    See  Guardian  and  Ward,  18. 

"For  other  purposes."    See  Constitutional 
Law,  7. 

Forward.    See  Common  Carriers,  31. 

Freight  allowance.    See  Sales,  35  et  seq. 

Full  charge.    See  Wills,  79. 

Further     processes     and     penalties.    See 
Waster  Companies,  15. 

General.    See  Witnesses,  56. 

Good  cause.    See  Criminal  Law,  67. 


Grading  and  regrading.    See  Streets,  39. 
Great.    See  Evidence,  111. 
Gross  ton.    See  Evidence,  68. 
Guilty  circumstances.    See  Criminal  Law, 
546. 
Her.    See  Insurance,  4. 
Heirs.    See  Deeds,  14. 
Heretofore.    See  Trover,  1. 
Hold.    See  Corporations,  1. 
If  proved.    See  Criminal  Law,  167. 
Incidental  expenses.    See  Municipal  Cor- 
porations, 58. 

Including    counsel   fees.    See   Mortgages, 
144. 
Indebtedness.    See  Mortgages,  24. 
Indemnity.    See  Insurance,  68. 
Inferior.    See  Evidence,  3. 
Inheritance.    See  Constitutional  Law,  40. 
Intact    See  Estates  of  Deceased  Persons, 
68. 

Integrity.    See   Executors   and    Adminis- 
trators, 6. 
Interested.    See  Judges,  8,  10;  Venue,  7. 
Interested  in  the  estate.    See    Executors 
and  Administrators,  88. 

Interested  party.    See  Water  Companies, 
13. 

Intimate   acquaintances.    See   Insanity,  7 
et  seq. 
Intrusted.    See  Criminal  Law,  525. 
Issue.    See  Perpetuities,  2. 
Issues  of  fact    See  Marriage  and  Divorce, 
33. 
Judicial  business.    See  Sundays. 
Just  proportion.    See  Counties,  4. 
Knowledge.    See  Statute  of  Limitations, 
42. 
Known.    See  Watercourses,  8. 
Known  and  unknown  owners.    See  Taxa- 
tion, 10. 

Legally    committed.    See   Criminal    Law, 
20. 

Macadamizing  and   remacadamizing.    See 
Streets,  39. 
Malice.    See  Criminal  Law,  238. 
Market  value.    See  Eminent  Domain,  21. 
Minor  details.    See  Trusts  and  Trustees,  2. 
Municipal     affairs.      See     Constitutional 
Law,  14;  Municipal  Corporations,  3. 
Natural  causes.    See  Police,  5. 
Next  election  of  the  people.    See  Offices 
and  Officers,  21. 
No  further  credit.    See  Guaranty,  18. 
Now  due  and  owing.    See  Payment,  15. 
Of  like  kind.    See  Licenses,  15. 
Omission  to  provide.    See  Estates  of  De- 
ceased Persons,  120. 
Original    See  Consuls,  2. 
Original    contractors.        See    Mechanics' 
Liens,  II. 

"Or    other    corporations."      See    Corpora- 
tions, 7. 
Orphan  Asylum.    See  Wills,  58. 
Paid.    See  Payment,  6. 
Passion  or  prejudice.    See  New  Trial,  8. 
Patient    See  Privileged  Communications, 
6. 

Permanently  removed  from  the  state.    See 
Executors  and  Administrators,  19. 
Person  assured.    See  Insurance,  19. 
Person  interested.    See  Executors  and  Ad- 
ministrators, 125. 
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Present  indebtedness.    See  Mortgages,  24. 

Principal  obligation.    See  Mortgages,  24. 

Proceeding.    See  Appeals,  135. 

Proceeding  upon  the  judgment.    See  Ap- 
peals, 197. 

Property.    See  Criminal  Law,  300;  Taxa- 
tion, 4. 

Public  writings.    See  Sheriffs,  3. 

Public  records.    See  Sheriffs,  3. 

Reasonable    regulations.      See    Irrigation 
Companies.  6. 

Redemptloner.    See  Executions,  21. 

Regular  elections.    See  Elections,  4. 

Rejection  of.    See  Streets,  41. 

Renew.    See  Mortgages,  83. 

Special  proceedings.    See  Special  Proceed- 
ings. 

Subject  to  the  mortgage.    See  Mortgages, 
59. 

Successor  in  interest.    See  Executions,  21. 

Such.    See  Licenses,  15. 

Taking    from   the   person.    See   Criminal 
Law,  528. 

Taxation.    See  Constitutional  Law,  40. 

Technical  schools.    See  Wills,  61. 

Terms.    See  Judges,  1. 

Their    heirs    and    assigns.    See    Mexican 
Lands,  11. 

Town.    See  Nuisances,  6, 

Transfer     of     personal     property.      See 
Fraudulent  Conveyances,  16. 

Trial.    See  Marriage  and  Divorce,  33. 

Trivial    imperfection.        See    Mechanics' 
Liens,  40,  43  et  seq. 

Trustee.    See  Corporations,  64. 

Unlawful  act.    See  Criminal  Law,  365. 

Unlawful  Influence.    See  Wills,  19. 

Unreasonable  lapse  of  time.    See  Marriage 
and  Divorce,  27. 

Until  his  successor  is  elected  and  qualified. 
See  Offices  and  Officers,  20. 

Vacancy.    See  Judges,  2. 

Was  and  Is.    See  Criminal  Law,  322. 

Waste   or   unnecessary   loss.    See   Grow- 
ing Crops,  4. 

Weaker.    See  Evidence,  3. 

"We"  includes  the  singular.    See  Home- 
steads, 4. 

Where  not  already  done.    See  Streets,  47. 

While  in  use.    See  Insurance,  51. 

Widow  and  heirs.    See  Mexican  Lands,  11. 

Willfully.    See  Witnesses,   72. 

Willful.    See  Criminal  Law,  562. 

Wrongfully    and   unlawfully.    See   Eject- 
ments, 12. 

WRITS. 

Attachments.    See  Attachments. 
Certiorari.    See  Certiorari. 
Executions.    See  Executions. 
Habeas  corpus.    See  Habeas  Corpus. 
Injunctions.    See  Injunctions. 
Mandamus.    See  Mandamus. 
Prohibition.    See  Prohibition. 
Quo  warranto.    See  Quo  Warranto. 
Summons.    See  Summons. 
Writs  of  assistance.    See  Writs  of  Assist- 
ance. 
Service  of.    See  Sheriffs. 

WRITS  OF  ASSISTANCE. 

Writs  of  restitution.    See  Ejectment,  V. 
Who  entitled  to.    See  Judgments,  34. 


Refusal  of,  does  not  adjudicate  as  to  right 
of  possession.    See  Mortgages,  170. 

Purchaser  under  foreclosure  entitled  to. 
See  Mortgages,  105. 

Refusal  of,  effect  of  on  right  to  maintain 
ejectment    See  Mortgages,  170. 

Judgment  in  foreclosure  cannot  be  collat- 
erally attacked  on.    See  Summons,  8. 

Order  refusing  to  restrain,  execution  of 
writ  of  assistance  is  appealable.  See  Ap- 
peals, 40. 

Attorney  purchasing  during  pendency  of 
suit  may  be  removed.    See  Mortgages,  123. 

1.  A  writ  of  assistance  is  the  proper  rem- 
edy to  place  the  mortgagee,  who  has  pur- 
chased under  a  foreclosure  sale,  in  posses- 
sion under  his  deed;  and  it  runs  against  the 
mortgagor  and  all  persons  who  have  pur- 
chased under  him  pendente  lite,  with  notice 
of  the  action.  (Hibernia  Sav.  etc.  Soc.  v. 
Lewis,  117  Gal.  577.) 

2.  Where  there  Is  a  prima  fade  showing 
that  the  plaintiff  has  acquired  a  new  and  in- 
dependent title  by  adverse  possession  as 
against  the  defendant,  a  writ  of  assistance 
should  not  issue  in  favor  of  the  defendant, 
and  cannot  operate  to  affect  such  new  and 
independent  right;  but  the  bald  assertion  of 
an  unsupported  claim  is  not  a  sufficient  war- 
rant for  asking  the  court  to  withhold  its 
process;  and  where  less  than  three  years 
have  elapsed  since  the  final  determination  of 
the  rights  of  the  husband  upon  appeal  to  the 
supreme  court  from  the  judgment  of  divorce, 
there  can  be  no  title  of  the  wife  acquired  by 
adverse  possession,  as  her  possession  could 
not  be  adverse  to  the  husband  pending  the 
appeal,  all  rights  under  the  judgment  having 
been  suspended  during  the  appeal.  (Kirsch 
v.  Kirsch,  113  Cal.  56.) 

3.  The  pendency  of  an  action  of  ejectment 
brought  by  a  third  person  claiming  under  a 
deed  from  the  husband,  against  the  husband 
and  wife,  in  which  the  husband  defended 
denying  title  of  the  plaintiff,  and  pleading 
by  way  of  cross-complaint  that  the  deed  was 
a  mortgage,  and  that  plaintiff  and1  his  wife 
had  been  In  possession,  receiving  the  rents 
and  profits,  and  praying  for  an  accounting, 
and  that  the  premises  be  restored  to  him  un- 
der a  reconveyance  from  the  plaintiff,  is  no 
objection  to  the  granting  of  a  writ  of  assist- 
ance against  the  wife  in  an  action  for 
divorce,  in  which  the  property  was  awarded 
to  the  husband,  and  to  which  the  plaintiff 
in  the  action  of  ejectment  was  no  party, 
nor  are  the  questions  raised  in  the  ejectment 
suit  material  to  be  considered  upon  the  ap- 
plication for  the  writ  of  assistance  in  the 
divorce  action.  (Kirsch  v.  Kirsch,  113  Cal. 
56 ) 

WRITS  OF   RESTITUTION. 

See  Ejectment,  V. 

WRITTEN  INSTRUMENT. 

Resolution  is  not.  See  Statute  of  Limita- 
tions, 10. 

YEARS. 

Estates  for.    See  Estates  for  Years. 
Contract  not  to   be   performed   within   a 
year.    See  Statute  of  Frauds,  1  et  seq. 
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pearing in  record,  23  Nev.  372. 

Abbott  v.  '76  Land  &  Water  Co.,  87  Cal.  323; 
power  of  directors,  113  Cal.  129. 

Abbott  v.  '76  Land  &  W.  Co.,  101  Cal.  667; 
merger  in  written  instrument,  118  Cal.  43. 

A  bell  v.  Coons,  7  Cal.  106;  assumption  of 
mortgage,  118  CaL  419. 
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ter judgment,  120  Gal.  586. 

Adair  v.  White,  85  Gal.  318;  boundaries,  dis- 
crepancy in,  117  Cal.  603. 

Adams,  Matter  of,  81  Cal.  163;  stay  pending 
appeal,  125  Cal.  252;  119  Cal.  210. 
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D.  40,  52,  290,  293,  377,  547,  702,  744. 
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conclusiveness  of,  125  Cal.  165. 

All  You,  Ex  parte,  82  Gal.  339,  legality  of  po- 
lice court,  120  Oal.  385. 

Ainsworth  v.  Bank  of  California,  119  CaL 
470;  D.  277,  314,  626. 

Alameda  County  v.  Crocker,  125  Cal.  101;  D. 
60,  260,  542;  correction  of  record,  125  CaL 
512. 

Alaska  Imp.  Co.  v.  Hlrsch,  119  CaL  249;  D. 
372. 

Albertoli  v.  Branbam,  80  Gal.  633;  distin- 
guished, 121  Gal.  244;  evidence  of  fraud 
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Blen  v.  Bear  River  etc.  Co.,  20  Cal.  602; 
waiver  of  fraud.  120  Cal.  151;  ratification 
of  contract  by  stockholders,  112  Cal.  63; 
what  constitutes  ratification,  121  Cal.  206. 

Bliss  v.  Sneath,  103  Cal.  43;  another  appeal, 
119  Cal.  529. 

Bliss  v.  Sneath,  119  Cal.  526;  D.  638,  641. 

Blondeau  v.  Snyder,  95  Cal.  521;  validity  of 
decree,  118  Cal.  98. 

Blood  v.  La  Serena  etc.  Co.,  113  Cal.  221;  D. 
61,  156,  157,  287;  ostensible  agency,  117 
Cal.  422;  what  constitutes  ratification,  121 
Cal.  206. 

Blood  v.  Light,  38  Cal.  649;  sheriff's  deed, 
title  under,  28  Or.  491,  493;  sale  by  sher- 
iff, how  regarded,  117  Cal.  75;  purchaser  at 
execution  rights  of,  121  Cal.  601:  cited 
generally,  119  Cal.  193,  196. 

Blood  v.  Marcuse.  38  Cal.  590;  authority  of 
secretary,  13  Colo.  App.  173. 

Blood  v.  McCarthy,  120  Cal.  561;  I).  687. 

Blood  v.  Woods,  95  Cal.  78;  distinguished, 
112  Cal.  565;  franchise  to  collect  tolls,  122 
Gal.  340;  validity  of  franchise.  122  Cal. 
3G9;  assignment  of  franchise,  22  Colo.  435. 

Bludworth  v.  Lake,  33  Cal.  256;  who  charge- 
able as  trustee,  22  Nev.  30. 

Blum  v.  McHugh,  92  Cal.  497;  distinguished, 
112  Cal.  243. 

Blum  v.  Robertson,  24  Cal.  145;  possession 
by  vendee,  118  Cal.  637. 

Blum  v.  Robinson,  24  Cal.  128-141;  agent's 
acts  must  be  within  scope  of  power,  16 
Utah  81. 

Blum  v.  Weston,  102  Cal.  362;  way  of  neces- 
sity, 125  Cal.  82. 

Blumberg  v.  Birch,  99  Cal.  416;  liability  of 
mortgagor,  119  Cal.  293;  personal  action  by 
mortgagee,  122  Cal.  35;  action  to  collect 
deficiency,  120  Cal.  499;  sale  under  power, 
deficiency,  18  Utah  14;  deficiency  judg- 
ment, when  void,  122  Cal.  282. 

Blythe,  Estate  of,  99  Cal.  472;  action,  when 
pending,  123  Cal.  23;  judgment  when  final, 
11  S.  Dak.  597;  10  S.  Dak.  330. 

Blythe,  Estate  of,  103  Cal.  350;  power  to  al- 
low attorney's  fee,  123  Cal.  394. 

Blythe,  Estate  of,  110  Cal.  226;  civil  actions, 
what  not,  118  Cal.  663;  time  of  appeal,  en- 
try of  judgment,  122  Cal.  529;  entry  In 
minutes,  125  Cal.  394;  cited  generally,  123 
Cal.  170. 

Blythe,  Estate  of,  112  Cal.  689;  D.  281,  ap- 
peal by  one  not  interested,  dismissal,  115 
Cal.  555.  i 

Blythe,  Estate  of,  115  Cal.  553;  D.  281. 

Blythe  Estate  of,   118  Cal.  347;  D.  65. 


Blythe  v.  Ay  res,  96  Cal.  532;  another  appeal, 
112  Cal.  693;  quoted,  construction  of  stat- 
ute, 114  Cal.  174;  re-enactment  of  statute 
construed,  122  Cal.  164;  adoption  of  illegiti- 
mate child,  8  N.  Dak.  381;  paternity,  suffi- 
ciency of  evidence,  20  Wash.  573. 

Blythe  v.  Ayres,  102  Cal.  254;  another  ap- 
peal, 112  Cal.  692,  693;  review  of  evi- 
dence on  appeal,  116  Cal.  200. 

Blythe  v.  Robinson,  104  Cal.  239;  liability  on 
guaranty,  115  Cal.  344;  liability  of  sure- 
ties, 117  Cal.  254. 

Board  of  Commrs.  v.  Younger,  29  Cal.  147; 
authority  of  attorney,  116  Cal.  666;  appear- 
ance by  attorney,  answer  by  client  121 
Cal.  100;  stipulation  of  dismissal  by  party. 
120  Cal.  487;  quoted,  stipulation  not  signed 
by  attorney,  124  Cal.  146. 

Board  of  Education  etc.  v.  Grant,  118  Cal. 
39;  D.  138,  427. 

Board  of  Education  v.  Martin,  92  Cal.  209; 
selection  of  public  grounds,  125  Cal.  536; 
right  of  San  Francisco  in  pueblo  lands,  124 
Cal.  356,  357,  358;  what  land  cannot  be  ac- 
quired by  prescription,  119  Cal.  538. 

Bode  v.  Lee,  102  Cal.  583;  evidence  of  fraud, 
120  Cal.  564;  trover,  description  of  prop- 
erty, 120  Cal.  565. 

Boehmer  v.  Big  Rock  Irr.  Dist,  117  Cal.  19; 
D.  397,  526,  723,  725,  729;  irrigation  district 
may  be  sued,  124  Cal.  193. 

Boggs  v.  Hargrave,  16  Cal.  560;  caveat  emp- 
tor, 13  Colo.  App.  491;  relief  in  equity 
against  errors  at  law,  116  Cal.  284. 

Boggs  v.  Merced  Min.  Co.,  14  Cal.  279;  ele- 
ments of  estoppel  In  pais,  113  Cal.  227:  112 
Cal.  271;  113  Cal.  160;  123  Cal.  482;  31 
Or.  112;  fraud,  what  not,  22  Nev.  G4:  re- 
lief against  patent,  21  Mont.  365;  attack 
upon  patent  22  Nev.  54. 

Bohall  v.  Diller.  41  Cal.  533;  quoted,  restora- 
tion on  rescission,  120  Cal.  509;  fraudu- 
lent contracts,  rights  under,  31  Or.  118; 
relief  in  excess  of  demand,  18  Utah,  162. 

Bohen.  Ex  parte,  115  Cal.  372;  D.  132,  537. 
538;  validity  of  ordinance,  124  Cal.  350. 

Bohnert  v.  Bohnert,  91  Cal.  428;  divorce,  or- 
dering husband  to  pay  costs  of  suit,  116 
Cal.  51. 

Bohnert  v.  Bohnert,  95  Cal.  445;  specifica- 
tions of  errors,  119  Cal.  186;  114  Cal.  71. 

Boland,  Estate  of,  43  Cal.  640;  probate  home- 
stead, loss  of,  117  Cal.  514;  sale  of  de- 
cedent's realty,  116  Cal.  581;  120  Cal.  611. 

Boles  v.  Cohen,  15  Cal.  151;  quoted,  com- 
plaint in  ejectment,  113  Cal.  18. 

Boles  v.  Johnston,  23  Cal.  226;  action  to  set 
aside  senior  attachment,  7  Colo.  App.  331. 

Boles  v.  Weifenback,  15  Cal.  144;  complaint 
in  ejectment,  113  Cal.  18. 

Boilo  v.  Navarro,  33  Cal.  459;  decree  not  ad- 
judicating interests  of  parties,  116  Cal. 
431;  declarations  of  grantor,  121  Cal.  52. 

Bolton  v.  Gilleran,  105  Cal.  244;  distin- 
guished, 117  Cal.  406;  determination  to  im- 
prove street  is  legislative  act,  113  Cal 
669,  672;  quoted,  owners  taking  street  con- 
tract, 115  Cal.  384;  delegation  of  discre- 
tion, 116  Cal.  9;  validity  of  street  contract, 
115  Cal.  386;  121  Cal.  436,  438;  123  Cal.  92; 
quoted,  restraining  collection  of  void  as- 
sessment, 122  Cal.  543,  546. 
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Bolton  v.  Landers,  27  Cal.  104;  disclaimer  by 
tenant,  113  Cal.  20. 

Bonds  v.  Hickman,  29  Cal.  461;  filing  notice 
of  appeal.  19  Wash.  633,  634;  consent  can- 
not confer  Jurisdiction,  10  S.  Dak.  293. 

Bonds  of  the  Madera  Irrig.  Dist,  In  re,  92 
Cal.  296.  See  Madera  Irrigation  District, 
In  re  Bonds  of. 

Bonney  v.  Tilley.  109  Cal.  346;  another  ap- 
peal, 123  CaL  123,  127,  128. 

Bonney  v.  Tilley,  123  Cal.  126;  D.  306. 

Boob  v.  Hall,  105  Cal.  413;  undertaking  on 
appeal,  116  Cal.  460;  form  of  undertaking, 
116  Cal.  37;  fixing  stay  bond  in  foreclosure 
without  notice,  120  Cal.  633;  appeal  from 
order  denying  new  trial,  whether  stays, 
124  Cal.  333,  334. 

Boob  v.  Hall,  107  Cal.  160;  attorney's  fee  on 
foreclosure,  119  Cal.  357. 

Boody,  Estate  of,  113  Cal.  682;  D.  363,  365; 
another  appeal,  119  Cal.  403. 

Boody,  Estate  of,  119  Cal.  402;  D.  362. 

Booth  v.  Gait,  58  Cal.  254;  declaration  of 
homestead,  when  ineffective,  122  Cal.  114. 

Booth  v.  Hoskins,  75  Cal.  271;  barring  of 
debt  bars  mortgage,  124  Gal.  512. 

Booth  v.  Oakland  Bank  of  Savings,  122  Cal. 
19;  D.  92,  693,  694,  700. 

Booth  v.  Pendola,  88  Cal.  36;  competency  of 
parties  as  witnesses,  122  Cal.  658. 

Borel  v.  Rollins,  30  Cal.  408;  ratification  of 
unauthorized  acts,  113  Cal.  227,  228;  rati- 
fication, effect  of,  113  Cal.  236;  acceptance 
of  benefits,  effect  of,  113  Cal.  561;  8  N. 
Dak.  103. 

Borkheim  v.  Fireman's  Fund  Ins.  Co.,  38 
Cal.  505;  specifying  grounds  of  action,  113 
Cal.  481. 

Borkheim  v.  North  British  etc.  Ins.  Co.,  38 
Cal.  623;  verbal  stipulation,  effect  of,  116 
Cal.  491;  stipulations  of  counsel,  filing  of, 
112  Cal.  609. 

Borland  v.  Thornton,  12  Cal.  440;  conclusive- 
ness of  judgment,  7  Colo.  App.  151. 

Born  v.  Horstmann,  80  Cal.  452;  stay  of  pro- 
ceedings, 5  N.  Dak.  230. 

Bornheimer  v.  Baldwin,  38  Cal.  671;  single 
undertaking  on  double  appeal,  114  Cal.  632. 

Bornheimer  v.  Baldwin,  42  Cal.  31;  dismissal 
of  appeal  not  taken  in  time,  15  Utah  365. 

Boston  Tunnel  Co.  v.  McKenzie,  67  Cal.  485; 
waiver  of  jury,  121  Cal.  235;  presumption 
of  waiver  of  jury  trial,  118  Cal.  516. 

Bostwlck  v.  McEvoy,  62  Cal.  496;  amend- 
ment of  decree,  113  Cal.  34;  118  Gal.  97. 

Botto  v.  Vandament,  67  Gal.  332;  construc- 
tion and  sufficiency  of  pleadings,  121  Cal. 
418;  admission  in  answer  not  available  to 
plaintiff,  123  Gal.  139. 

Boulware  v.  Craddock,  30  Cal.  190;  author- 
ity of  sheriff  attaching,  113  Cal.  363. 

Sours  v.  Zacbarlah,  11  Cal.  295;  quoted, 
notary  acts  ministerially,  125  Cal.  323. 

Bourn  v.  Hart,  93  Cal.  321;  actions  against 
state,  123  Cal.  324;  liability  of  state  for 
acts  of  officers,  121  Cal.  23;  gift  by  legis- 
lature, 123  Cal.  500. 

Bowen  v.  Aubrey,  22  Cal.  566;  waiver  of 
lien,  22  Colo.  316. 

Bowers  v.  Cherokee  Bob,  46  Cal.  279;  doc- 
trine of  res  judicata  does  not  apply  when, 
115  Cal.  697. 

Bowers  v.  Modoc  Land  etc.  Co.,  117  Cal.  50; 


D.  713;  venue  of  action,  conflicting  affida- 
vits, 122  Cal.  650. 

Bowman  v.  Cud  worth,  31  Cal.  148;  estoppel, 
what  not,  22  Mont.  336. 

Bowman  v.  Moore,  87  Cal.  306;  rights  of 
beneficiaries,  113  Cal.  96. 

Bowman  v.  White,  110  Cal.  23;  negligence, 
who  determines,  113  Cal.  545. 

Boyce  v.  California  Stage  Co.,  25  Cal.  460; 
presumption  of  negligence  from  injury,  122 
Gal.  562;  qualifications  of  servant,  inquiry 
into,  115  Cal.  564;  affidavit  of  juror  to  de- 
feat chance  verdict,  12  Utah,  194. 

Boyce  v.  Fisk,  110  Cal.  107:  any  rate  of  in- 
terest may  be  agreed  upon,  116  Cal.  542. 

Boyd  v.  Blankman,  29  Cal.  20;  statute  of 
limitations,  fraud,  112  Cal.  446. 

Boyd  v.  Brinckin,  55  Cal.  427;  foUowed,  120 
Cal.  595. 

Boyd  v.  Burrell,  60  Cal.  280;  filing  notice  of 
appeal,  114  Cal.  42;  19  Wash.  633;  defec- 
tive record,  dismissal  of  appeal,  28  Or.  109. 

Boyd  v.  Heron,  125  Cal.  453;  D.  158. 

Boyer  v.  Superior  Court,  110  Cal.  401;  de- 
cision on  justification  of  sureties,  not  re- 
viewed, 116  Cal.  461. 

Boyle  v.  Dalton,  44  Cal.  332;  time  for  re- 
demption, 6  N.  Dak.  288. 

Boyne  v.  Ryan,  100  Cal.  265;  compelling  city 
council  to  let  contract,  119  Cal.  32. 

Boys  and  Girls  Aid  Soc.  v.  Reis,  71  Cal.  627; 
power  of  legislature  to  impose  burdens  on 
county,  117  Cal.  538. 

Brackett  v.  Banegas,  99  Cal.  623;  setting 
aside  decree,  116  Cal.  283;  116  Cal.  51;  re- 
lief from  judgment,  who  may  apply,  123 
Cal.  171. 

Brackett  v.  Banegas,  116  Cal.  278;  D.  355, 
356. 

Bradbury  v.  Davenport,  114  Cal.  593;  D.  488, 
499;  another  appeal,  120  Cal.  153. 

Bradbury  v.  Davenport,  120  Cal.  152;  D.  488. 

Bradford  v.  Parkhur6t,  96  Cal.  102;  recovery 
by  one  in  default,  120  Gal.  418;  123  Cal. 
19;  quoted,  election  of  vendee,  123  Cal.  15. 

Bradford  v.  San  Francisco,  112  Cal.  537;  D. 
507;  distinguished,  118  Cal.  537. 

Bradford  Investment  Co.  v.  Joost,  117  Cal. 
204;  D.  143,  297,  566. 

Bradley  v.  Harkness,  26  Gal.  69;  water 
rights,  16  Utah.  199. 

Brady  v.  Burke,  90  Cal.  1;  extension  of 
street  contract,  121  Cal.  123;  relation  of 
title,  121  Cal.  69;  time  for  appeal,  from 
what  time  runs,  124  Cal.  676. 

Brady  v.  Dowden,  59  Cal.  51;  tax  deed,  val- 
idity of,  117  Cal.  703. 

Brady  v.  Felsil,  54  Cal.  180;  second  appeal, 
from  judgment,  124  Cal.  310. 

Brady  v.  Times-Mirror  Co.,  106  Cal.  56;  en- 
try of  dismissal,  115  Cal.  183;  failure  to 
enter  judgment,  120  Cal.  586;  hearing  de- 
murrer, 125  Cal.  337. 

Brady  v.  Wilcoxson,  44  Cal.  239;  interest, 
right  to,  112  Cal.  379;  unliquidated  dam- 
ages, what  are,  121  Cal.  237. 

Braly  v.  Henry,  71  Gal.  481;  proof  of  oral 
warranty,  21  Mont  518. 

Braly  v.  Reese,  51  Cal.  447;  objection  not 
taken  below,  6  S.  Dak.  565. 

Branch  T.  P.  Co.  v.  Supervisors,  13  Cal.  190; 
sufficiency  of  affidavit  on  injunction,  122 
CaL  643. 
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Brandenstein  y.  Hoke,  101  Gal.  131;  cited, 
117  Cal.  117. 

Brandt  v.  Thompson,  91  Cal.  458;  mortgagor 
suing  mortgagee  to  quiet  title,  110  Cal. 
314. 

Brandt  v.  Wheaton,  52  Cal.  430;  occupant 
of  mining  claim,  rights  of.  19  Utah,  74. 

Branger  v.  Chevalier,  '3  Cal.  351;  settlement 
of  bill  of  exceptions,  118  Cal.  592. 

Branham  v.  Mayor  etc.  of  San  Jose,  24  Cal. 
585;  conclusions  of  law,  124  Cal.  83; 
quoted,  powers  of  ayuntamlento,  118  Cal. 
228. 

Brannan  v.  Paty,  58  Cal.  330;  new  matter 
and  counterclaim,  how  pleaded,  21  Mont. 
515. 

Branson  v.  Caruthers,  49  Cal.  375;  presump- 
tion of  proof  of  service,  12  Utah,  311;  19 
Utah.  116. 

Braslan  v.  Superior  Court  of  Santa  Clara 
Co.,  124  Cal.  123;  D.  94. 

Breckinridge  v.  Crocker,  78  Cal.  529;  power 
of  executor,  114  Cal.  660. 

Breedlove  v.  Norwich  Union  Fire  Ins.  Soc., 
124  Cal.  164;  D.  381,  382,  386,  387. 

Breeze  v.  Brooks,  71  Cal.  169;  purchaser, 
when  holds  In  trust,  113  Cal.  161. 

Breeze  v.  Brooks,  97  Cal.  72;  cited,  gener- 
ally, 113  Cal.  162. 

Brenham  v.  Davidson,  51  Cal.  352;  power  to 
sell  Infant's  realty,  114  Cal.  679. 

Brenham  v.  Story,  39  Cal.  179;  right  of  pos- 
session as  lien,  113  Cal.  159;  title  of  heirs, 
9  S.  Dak.  642;  discussed,  sale  of  realty  of 
decedent,  125  Cal.  397,  399;  due  process  of 
law,  9  S.  Dak.  122;  inheritance  tax  law, 
whether  retroactive,  22  Mont.  11. 

Brennan,  Estate  of,  65  Cal.  517;  distin- 
guished, 123  Cal.  23. 

Brennan  v.  Brennan,  122  Cal.  440;  D.  104. 

Brennan  v.  Ford,  46  Cal.  7;  statute  of  limi- ' 
tations,  sufficiency  of  demurrer,  116  Cal. 
59. 

Brennan  v.  Swasey,  16  Cal.  141;  waiver  of 
lien,  15  Utah,  444. 

Brenot  v.  Brenot,  102  Cal.  294;  custody  of 
children  on  divorce,  112  Cal.  129;  suffi- 
ciency of  specifications,   120  Cal.  547. 

Brenot  v.  Robinson,  108  Cal.  143;  sufficiency 
of  complaint,  113  Cal.  363. 

Breon  v.  Robrecht,  118  Cal.  469;  D.  7. 

Brewster  v.  De  Fremery,  33  Cal.  341;  lia- 
bility for  defective  premises,  124  Cal.  522. 

Brewster  v.  Hartley,  37  Cal.  15;  distin- 
guished, 117  Cal.  344;  right  to  vote  stock, 
115  Cal.  592:  pledge  depends  upon  pos- 
session, 5  N.  Dak.  339. 

Brewster  v.  Si  me,  42  Cal.  139;  pledge  of 
goods  by  factor,  121  Cal.  579;  addition  of 
trustee  to  name,  effect  of,  122  Cal.  33. 

Brichman  v.  Ross,  67  Cal.  601;  authority  of 
attaching  officer,  113  Cal.  363;  13  Utah, 
187. 

Briggs  v.  Breen,  123  Cal.  657;  D.  273,  274, 
317. 

Briggs  v.  McCullough,  36  Cal.  542;  cited,  13 
Colo.  App.  35. 

Brill  v.  Shively,  93  Cal.  674;  foreclosure  un- 
der cross-complaint,  121  Cal.  296,  297. 

Brind  v.  Gregory,  122  Cal.  480;  D.  6,  38,  48, 
402,  429,  525. 

Brison  v.  Brison,  75  Cal.  525;  conveyance 
from  husband  to  wife,  setting  aside,  115 


Cal.  673,  674;    constructive  trust,  33  Or. 
494. 

Brison  v.  Brison,  90  Cal.  323;  explained  and 
distinguished,  115  Cal.  673,  674,  675;  fail- 
ure to  find,  122  Cal.  117;  119  Cal.  436;  17 
Utah,  326;  complaint,  review  of,  120  Cal. 
565;  115  Cal.  147;  123  Cal.  222;  appeal,  er- 
rors not  considered,  125  Cal.  272. 

Brlttan  v.  Oakland  Bank  of  Savings,  112 
Cal.  1;  D.  58,  561;  another  appeal.  124  Cal. 
285. 

Brlttan  v.  Oakland  Bank  of  Savings,  124 
Cal  282;  D.  91,  564,  565. 

Broad  v.  Broad,  40  Cal.  493;  ejectment  by 
heir,  121  Cal.  133,  134. 

Broad  v.  Murray,  44  Cal.  228;  ejectment  by 
heir,  121  Cal.  134;  statute  as  to  time  direc- 
tory, 18  Utah,  98;  21  Mont  203;  time  to 
file  decision,  17  Utah,  106. 

Brock  v.  Luning,  89  Cal.  316;  appeal  from 
assessment,  115  Cal.  387;  122  Cal.  545; 
failure  to  appeal,  116  Cal.  610;  street  Im- 
provement, statute  strictly  followed,  121 
Cal.  123. 

Broder  v.  Conklin,  77  Cal.  836;  another  ap- 
peal, 121  Cal.  290;  presumption  that  agree- 
ment is  written,  117  Cal.  207. 

Broder  v.  Conklin,  121  Cal.  282;  D.  56,  89, 
597,  637. 

Brodrib  v.  Brodrib,  56  Cal.  563;  conclusive- 
ness of  judgment  against  sureties,  21 
Mont.  6;  22  Nev.  197. 

Bronner  v.  Wetzlar,  55  Cal.  419;  effect  of  re- 
versal, 8  S.  Dak.  587. 

Bronzan  v.  Drobaz,  93  Cal.  647;  judgment, 
what  Is,  119  Cal.  441. 

Brook  v.  Horton,  68  Cal.  554;  alteration  of 
road,  28  Or.  81,  86;  power  of  legislature 
over  highways,  112  Cal.  564. 

Brooks  v.  Douglass,  32  Cal.  208;  setting 
aside  judgment  for  surprise,  38  Or.  153. 

Brooks  v.  Fischer,  79  Cal.  173;  distinguished, 
114  Cal.  586. 

Brooks  v.  Forington,  117  Cal  219;  D.  4a"). 
497;  relief  in  excess  of  amount  claimed, 
120  Cal.  43. 

Brooks  v.  Hyde,  37  Cal.  366;  local  laws  un- 
der old  constitution,  122  Cal.  147;  home- 
stead, what  may  be  used,  19  Mont.  556. 

Brooks  v.  Johnson,  122  Cal.  569;  D.  50,  407, 
492,  521;  evidence  where  contract  ad- 
mitted, 125  Cal.  201. 

Brooks  v.  Rice,  56  Cal.  428;  record  as  notice. 
116  Cal.  285;  no  merger,  when,  117  Cai.  17. 

Brooks  v.  San  Francisco  etc.  Ry.  Co.,  110 
Cal.  173;  conditional  order  granting  new 
trial,  123  Cal.  521. 

Brooks  v.  Tulare  Co.,  117  Cal.  465;  D.  680. 

Brown,  Estate  of,  80  Cal.  381;  nonresident 
executor,  right  of  to  letters,  120  Cal.  346; 
122  Cal.  381. 

Brown,  Estate  of,  123  Cal.  399;  D.  321. 

Brown,  Ex  parte,  68  Cal.  183;  bail  pending 
appeal,  112  Cal.  629. 

Brown  v.  Anderson,  77  Cal.  236;  contracts 
for  purchase  of  future  crops,  116  Cal.  245. 

Brown  v.  Bank  of  Napa,  77  Cal.  544;  ac- 
tions bv  assignee  in  Insolvency,  120  Cal. 
247. 

Brown  v.  Bd.  of  Supervisors,  124  Cal.  274; 
D.  649. 

Brown  v.  Brown,  60  Cal.  579;  modification 
of  Judgments,  112  Cal.  278. 
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Brown  v.  Campbell  et  al.,  100  Cal.  635;  limi- 
tations In  case  of  fraud,  12  Colo.  App. 
417;  publication  of  summons,  115  Cal.  275. 

Brown  v.  Cent.  Pac.  R.  R.  Co.,  68  Cal.  171; 
fellow-servant,  28  Colo.  232. 

Brown  v.  Clark,  89  Cal.  196;  quoted,  duty  to 
pay  taxes,  120  Cal.  335. 

Brown  v.  Harter,  18  Cal.  76;  right  to  take 
nonsuit,  116  Cal.  667. 

Brown  v.  Jenks,  98  Cal.  10;  quoted,  repair 
of  streets.  33  Or.  315. 

Brown  v.  Johnson,  45  Cal.  77;  quoted,  judg- 
ment in  replevin,  7  Colo.  App.  62. 

Brown  v.  Kling,  101  Cal.  295;  contracts  in 
restraint  of  trade.  124  Cal.  432. 

Brown  v.  Martin,  25  Cal.  82;  waiver  of  stat- 
ute of  limitations,  13  Utah,  53;  17  Utah,  93; 
119  Cal.  528. 

Brown  v.  McKay,  125  Cal.  291;  D.  8. 

Brown  v.  Moore,  61  Cal.  432;  contempt  of 
unauthorized  order,  21  Mont.  160. 

Brown  v.  Olmstead,  50  Cal.  162;  acceptance 
of  note  for  debt,  120  Cal.  447;  112  Cal.  386. 

Brown  v.  Plummer,  70  Cal.  337;  failure  of 
sureties  to  Justify,  116  Cal.  123. 

Brown  v.  Rouse,  93  Cal.  237;  another  ap- 
peal, 125  Cal.  647;  power  to  sell  does  not 
give  authority  to  mortgage,  114  Cal.  460. 

Brown  v.  Rouse.  104  Cal.  672;  another  ap- 
peal, 125  Cal.  647;  denial  of  agent's  au- 
thority, 7  Colo.  App.  391. 

Brown  v.  Rouse,  115  Cal.  619;  D.  43;  appeal, 
whether  stays,  124  Cal.  333. 

Brown  v.  Rouse,  125  Cal.  645;  D.  362,  660. 

Brown  v.  San  Francisco  Savings  Union,  122 
Cal.  648;  D.  55. 

Brown  v.  Superior  Court,  72  Cal.  14;  new 
trial  on  appeal  from  Justice's  court,  124 
Cal.  472. 

Brown  v.  Supervisors,  124  Cal.  274;  D.  117. 

Brown  v.  Willis,  67  Cal.  235;  explained,  116 
Cal.  119;  distinguished,  122  Cal.  34;  liabil- 
ity of  mortgagor,  119  Oal.  293;  118  Cal. 
336;  agreement  by  mortgagee,  18  Utah, 
289;  waiver  of  mortgage  lien,  120  Cal.  500; 
personal  action  for  mortgage  debt,  18 
Mont.  565,  566. 

Browner  v.  Davis,  15  Cal.  9;  distinguished, 
19  Mont.  320,  321. 

Brownlee  v.  Riffenburg,  95  Cal.  447;  action 
on  attachment  bond.  123  Cal.  245. 

Brack  v.  Tucker,  42  Cal.  346;  equitable  de- 
fense, 25  Colo.  495:  specific  performance, 
adequacy  of  consideration,  124  Cal.  494; 
specific  performance  not  decreed,  when, 
123  Cal.  452. 

Brumagim  v.  Bradshaw,  39  Cal.  24;  Judicial 
notice,  18  Utah,  27;  notice  of  motion  for 
new  trial,  19  Mont.  51. 

Brumagim  v.  Tillinghast,  18  Cal.  265;  re- 
covery of  money  illegally  paid,  122  Cal. 
100. 

Brumley  v.  Flint,  87  Cal.  471;  objection  first 
taken  on  appeal,  112  Cal.  681;  general 
objection  to  evidence,  119  Cal.  367;  suffi- 
ciency of  objection,  16  Utah,  373. 

Brummagim  v.  Tallant,  29  Cal.  503;  certifi- 
cates of  deposit,  nature  of,  114  Cal.  262. 

Brundage  v.  Adams,  41  Cal.  619;  waiver  of 
notice,  21  Mont.  42. 

Bruner  v.  Superior  Court,  92  Cal.  239;  di- 
recting elisor  to  summon  juror,  122  Cal. 
237. 


Brunn  v.  Murphy,  29  Cal.  326;  validity  of 

tax  deed,  119  Cal.  684. 
Brusie  v.  Gates,  80  Cal.  463;  quieting  title, 

possession,  125  Cal.  672. 
Bryan    v.  Berry,  8    Cal.    130;    amendment 

pending  appeal,  114  Cal.  215. 
Bryan  v.  Ramirez,  8  Cal.  461;  quoted,  pos- 
session as  notice.  122  Cal.  664. 
Bryan    v.  Tormey,    84    Cal.    126;    variance, 

when  fatal,  113  Cal.  424;  121  Cal.  253. 
Brymer  v.  Southern  Pac.  Co.,  90  Cal.  496; 
instruction  In  action  against  master,  what 
improper,  114  Cal.  185. 
Bryson  v.  McCone,  121  Cal.  153;  D.  114,  142, 

143,  237,  345,  461. 
Buchei  v.  Gray  Bros.,  115  Cal.  421;  D.  322, 

515. 
Buck  v.  Eureka,  109  Cal.  504;  other  appeals, 
119  Cal.  44;  124  Cal.  64,  67;  quoted,  resi- 
dence of  corporation,  13  Utah,  121;  action 
lies  on  quantum  meruit  when,  123    Cal. 
638;  void  contract  is  not  subject  of  action, 
114  Cal.  94;  office  without  legal  existence, 
117  Cal.  575. 
Buck  v.  Eureka,  119  Oal.  44;  D.  509. 
Buck  v.  Eureka,    124    Cal.  61;  D.  506,  507, 

551. 
Buckingham  v.  Waters,  14  Cal.  146;  plead- 
ing separate  causes  of  action.  18  Utah,  161. 
Buckley  v.  Althorf,  86  Oal.  643;  failure  to 
file  transcript,  117  Cal.  227;    motion  for 
new  trial,  specifications,  122  Oal.  575. 
Buckley  v.   Howe,  86  Cal.  596:  conclusive- 
ness of   decisions    of   landofflce,  112  Cal. 
510;  who  may  attack  patent,  22  Nev.  60; 
objection  first  taken  on  appeal,  119  Cal. 
413. 
Buckley  v.  Silverberg,  113  Cal.  673;  D.  12, 
16,  301,  377,  741;  distinguished,  124   Cal. 
228. 
Buckley  v.  Stebbins,  2  Cal.  149;  damages  on 

dismissal  of  appeal,  115  Cal.  699. 
Buckley  v.  Superior  Court,  102  Cal.  8;  juris- 
diction of  county  court,  11  Colo.  App.  509; 
powers  of  county  court,  11  Colo.  App.  475. 
Buck  in  an  v.  Landers,  111  Cal.  347;  right  to 

resist  void  assessment,  113  Cal.  366. 
Buckman  v.  Whitney,  28  Cal.  555;  defective 

record,  dismissal  of  appeal,  28  Or.  109. 
Bucknall  v.  Story,  36  Cal.  67;  tax  sale,  title 
under;  15  Utah,  417,  419;   quoted,  validity 
of  tax  deed,  120  Cal.  6;  restraining  collec- 
tion of  void  assessment,  122  Cal.  542. 
Bncknall  v.  Story.  46  Cal.  589;  distinguished, 
124  Cal.  343,  344;  street  assessment,  fail- 
ure to  appeal,  116  Cal.  611;  payment  un- 
der duress,  120  Cal.  5;  14  Wash.  233. 
Budd  v.  Drais,  50  Cal.  120;  failure  to  specify 

errors,  114  Cal.  71. 
Buell  v.  Duell,  92  Cal.  393;  void  amendment, 

quashing  execution,  118  Cal.  99. 
Buell   v.    Dodge,    63   Cal.    553;   affidavit    of 

merits,  125  Cal.  336. 
Buell  v.  Emerlch,  85  Cal.  116:  relief  against 
judgment,  115  Cal.  101;  17  Utah,  20S:  121 
Cal.  410. 
Buena  Vista  F.  &  V.  Co.  v.  Tuohy,  107  Cal. 
243;  fraud,  effect  of,  20  Wash.  626;  quoted, 
restoration  on  rescission,  120  Cal.  510;  one 
seeking  equity   must  do  equity,   124  Cal. 
268. 
Buhne  v.  Corbett,  43  Cal.  2Gi:  inconsistent 
defenses    may  be  pleaded,    115    Cal.    316; 
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quoted,  construction  of  pleadings,  121  Gal. 

418. 
Bulger,  In  re,  45  Gal.  553;  power  to  abolish 

offices,  16  Utah.  382. 
Bull  v.  Bray,  89  Cal.  286;  quoted,  fraudulent 

conveyance,  what  to  be  shown,  117  Cal. 

153;  intent  to  make  fraudulent  preference, 

118  Cal.  434;  ownership  of  other  property, 
123  Cal.  372. 

Bull  v.  Coe,  77  Cal.  54;  action  by  partner 
against  firm.  19  Utah,  137;  joint  liability 
between  principal  and  guarantor,  119  Cal. 
71;  release  by  mortgagee,  119  Cal.  291, 
293;  discharge  of  surety,  34  Or.  366;  116 
Cal.  119. 

Bull  v.  Ford,  66  Cal.  176;  fraudulent  trans- 
fer, effect  of,  123  Cal.  371. 

Bullard,  Estate  of,  114  Cal.  462;  D.  30;  dis- 
missal of  appeal,  124  Cal.  673. 

Bullard,  Estate  of,  116  Cal.  355;  D.  639. 

Bullard  v.  Kempff,  119  Cal.  9;  D.  Ill,  370, 
372;  location  of  boundaries,  125  Cal.  388; 

119  Cal.  119. 

Bullard  v.  Kinney,  10  Cal.  62;  remedy  be- 
tween partners,  13  Colo.  App.  344. 

Bullard  v.  McArdle,  98  Cal.  355;  effect  of  ap- 
peal from  Justice's  court,  114  Cal.  374;  124 
Cal.  470. 

Bullock  v.  Hubbard,  23  Cal.  496;  partnership 
composed  of  two  firms,  14  Utah,  493;  part- 
nership creditors,  priority  of,  115  Col.  329. 

Bullock  v.  Rouse,  81  Cal.  594;  location  and 
survey  of  government  land.  116  Cal.  602. 

Bullock  v.  Taylor,  112  Cal.  147;  D.  31,  44. 

Bulmer.  Estate  of,  59  Cal.  131;  nature  of 
school  districts,  117  Cal.  358;  university 
may  take  by  will,  123  Cal.  624. 

Bunnell  v.  Stockton,  83  Cal.  319;  time  to  pre- 
sent bill,  125  Cal.  53;  settlement  after 
statutory  time,  121  Cal.  419. 

Bunting  v.  Saltz,  84  Cal.  172;  sufficiency  of 
delivery,  123  Cal.  177. 

Burbank  v.  Dennis,  101  Cal.  100;  real  estate 
broker  a  trustee,  when,  113  Cal.  236. 

Burdick,  Estate  of,  76  Cal.  639;  homestead, 
rights  of  survivor,  113  Cal.  30. 

Burdjck,  Estate  of,  112  Cal.  387;  D.  26,  28, 
40,  271,  364;  conveyance  pending  adminis- 
tration, 116  Cal.  363;  property  of  decedent 
chargeable  with  debts,  120  Cal.  92,  93; 
Jurisdiction  of  probate  court,  121  Cal.  135; 
widow  takes  by  succession,  122  Cal.  112; 
decree  of  distribution,  123  Cal.  346;  allow- 
ance of  attorneys'  fees,  123  Cal.  660. 

Burgel  v.  Prisser,  89  Gal.  70;  ejectment  by 
heir,  121  Cal.  136. 

Burgess  v.  Fairbanks,  83  Cal.  215;  contract 
of  agent,  118  Cal.  372. 

Burk  v.  Areata  etc.  R.  R.  Co.,  125  Cal.  364; 
D.  238. 

Burke  v.  Bours,  92  Cal.  108;  confidential  re- 
lation of  attorney,  121  Cal.  287. 

Burke  v.  McCowen,  115  Cal.  481;  D.  111. 

Burke  v.  Turney,  54  Cal.  486;  street  assess- 
ment, failure  to  appeal,  116  Cal.  610;  street 
contract,  validity  of,  119  Cal.  87. 

Burke  v.  Wells,  Fargo  &  Co.,  34  Cal.  60;  ef- 
fect of  acquittal,  121  Cal.  558. 

Burkett  v.  Burkett.  78  Cal.  310;  distin- 
guished, 121  Cal.  95;  deed  from  husband 
to  wife,  effect  of,  112  Cal.  266;  115  Cal. 
071,  672;  homestead,  effect  of  divorce,  124 
Cal.  588. 


Burkett  v.  Griffith.  90  Cal.  532;  matters  of 
substance  to  be  distinctly  alleged,  117  Cal. 
483. 

Burks  v.  Da  vies,  35  Cal.  110;  recovery  of 
money  by. vendee,  17  Utah,  211. 

Burling  v.  Newlands,  112  Cal.  476;  D.  113, 
560,  695;  declarations  concerning  trust, 
effect  of,  118  Cal.  106. 

Burlingame  v.  Rowland,  77  Cal.  315;-  specific 
execution  of  gift,  14  Utah,  41. 

Burnett  v.  Fisher,  57  Cal.  152;  agency,  how 
may  be  proved,  114  Cal.  688. 

Burnett  v.  Lyford.  93  Cal.  119;  liability  of 
executor,  125  Cal.  605. 

Burnett  v.  City  of  Sacramento.  12  Cal.  76: 
taxing  power,  interference  of  courts,  19 
Utah,  392;  apportionment  of  assessment 
7  N.  Dak.  664. 

Burnett  v.  Stearns,  33  Cal.  468;  findings  not 
supporting  Judgment,  122  Cal.  398;  findings 
outside  of  issues  not  regarded,  118  CaL 
287. 

Burnham  v.  Hays,  3  Cal.  119;  rule  where 
statute  capable  of  two  constructions,  120 
Cal.  386. 

Burns  v.  Cushing,  96  Cal.  669;  Items  of  ac- 
counts, pleading  of,  114  CaL  38. 

Burns  v.  Scnnett,  99  Cal.  363;  acts  of  fellow- 
servants,  113  Cal.  603,  604;  evidence  of 
custom,  112  Cal.  682;  124  Cal.  190;  16  Utah, 
36. 

Burrls,  In  re,  101  Gal.  624;  unprofessional 
conduct,  32  Or.  543. 

Burr  is  v.  Adams,  96  Cal.  664;  defense  not  al- 
leged, evidence  as  to,  119  Cal.  432,  433; 
what  judgment  proper,  121  OaL  71. 

Burris  v.  Kennedy,  108  Cal.  331;  quoted, 
powers  of  probate  court,  117  Cal.  350; 
jurisdiction  to  sell  realty  of  decedent,  112 
Cal.  26S;  presumption  of  regularity  of  or- 
der, 120  Cal.  351;  conclusiveness  of  judg- 
ments, 119  Cal.  149;  collateral  attack,  119 
Cal.  500,  501. 

Burrls  v.  Landers,  114  Gal.  310;  D.  634. 

Burris  v.  People's  Ditch  Co.,  104  Cal.  248; 
rights  of  owner  of  easement,  121  Cal.  667. 

Burroughs  v.  De  Couts,  70  Cal.  373;  appoint- 
ment of  guardian,  notice,  125  Cal.  515. 

Burt  v.  Wilson,  28  Cal.  632;  trust  does  not 
result  when,  115  Cal.  668. 

Burton,  Estate  of,  63  Cal.  36;  trials  in  pro- 
bate courts,  123  Cal.  348. 

Burton,  Estate  of,  64  Gal.  428;  setting  apart 
homestead,  adjudicating  title,  121  Gal.  278. 

Burton,  Estate  of,  93  Cal.  459;  civil  actions, 
what  not,  118  Cal.  663;  jurisdiction  of  pro- 
bate court,  117  Cal.  350;  21  Mont  263,  266. 

Burton  v.  Burton,  79  Cal.  490;  findings  of 
fact  among  conclusions  of  law,  113  CaL 
19:  cited  generally,  121  Cal.  69.     x 

Burton  v.  Todd,  6S  Cal.  489;  new  trial,  stat- 
ute to  be  followed,  116  Cal.  138. 

Bury  v.  Young,  98  Cal.  446;  sufficiency  of  de- 
livery, 113  Gal.  496;  125  Cal.  150,  151;  33 
Or.  442;  delivery  after  death,  7  N.  Dak. 
495,  498. 

Bush  v.  Barnett,  96  Cal.  202;  presumption  of 
negligence  from  injury,  122  Cal.  562. 

Bush  v.  Lindsey,  44  Cal.  125;  jurisdiction  to 
compel  accounting,  123  Cal.  439. 

Bush  v.  Taylor,  45  Cal.  112;  skeleton  state- 
ment, 112  Cal.  007. 
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Bushnell  v.  Simpson,  119  Cal.  658;  D.  55, 
159. 

Buswell  y.  Bd.  of  Superv.  of  Alameda  Co., 
116  Cal.  351;  D.  677. 

Buswell  v.  Southern  Pacific  Co.,  114  Cal. 
445:  D.  585. 

Butcher  v.  Vaca  Valley  etc.  Ry.  Co.,  67  Cal. 
r>18;  quoted,  evidence  of  other  negligences, 
125  Cal.  441. 

Butler  v.  Beech,  55  Cal.  28;  conclusions  of 
law.  15  Utah,  197. 

Butler  v.  Collins,  12  Cal.  457;  subsequent  in- 
solvency as  evidence,  115  Cal.  77:  infer- 
ences to  aid  direct  facts  proved,  122  Cal. 
198. 

Butler  v.  Estrella  Raisin  Co.,  124  Cal.  239; 
D.  522  604 

Butler  v.  Soule,  117  Cal.  226;  D.  35. 

Butler  v.  Soule,  124  Cal.  69;  D.  407,  409. 

Butte  C.  D.  Co.  v.  Vaughn,  11  Cal.  143; 
quoted,  diversion. of  water,  19  Utah,  463; 
water  artificially  developed,  125  Cal.  449, 
452. 

Butte  County  v.  Boydstun,  68  Cal.  189;  ser- 
vice on   codefendants,  116   Cal.   46;   final 
judgment  in   condemnation,  125  Cal.  105, 
106. 

Butte  T.  M.  Co.  v.  Morgan,  19  Cal.  609: 
quoted,  change  of  place  of  diversion,  16 
Utah,  433. 

Byers  v.  Neal,  43  Cal.  210;  doubted,  125  Cal. 
405;  conclusiveness  of  judgment.  118  Cal. 
472. 

Byrne,  Estate  of,  112  Cal.  176;  D.  279;  an- 
other appeal,  122  Cal.  262,  263,  264. 

Byrne,  Estate  of,  122  Cal.  260;  D.  273,  280, 
315,  316,  317;  allowance  of  attorneys*  fees, 
123  Cal.  661. 

Byrne  v.  Byrne,  94  Oal.  576;  authority  of  ad- 
ministrator, 121  Cal.  328;  duty  of  execu- 
trix, 18  Mont.  309. 

Byrne  v.  Byrne,  113  Cal.  294;  D.  289,  299, 
698;  enforcement  of  trusts,  117  Cal.  316. 

Byrne  v.  Hoag,  116  Cal.  1;  D.  403;  mistakes 
in  judgments,  correction  of,  124  Cal.  426, 
429. 

Cahlll,  In  re,  74  Cal.  52;  judgment  for  infant 
without  guardian  ad  litem,  115  Cal.  196. 

Oahoon  v.  Marshall,  25  Cal.  198;  declara- 
tions out  of  presence.  122  Cal.  335;  suffi- 
ciency of  delivery,  123  Cal.  177. 

Calahan,  Estate  of,  60  Cal.  232;  what  ap- 
peals lie,  118  Cal.  256;  115  Cal.  28. 

Oalaveras  Co.  v.  Brock  way,  30  Cal.  325; 
mandamus  not  proper,  when,  5  N.  Dak. 
.*>95. 

Calderwood  v.  Brooks,  28  Cal.  153,  154;  no- 
tice of  intention,  6  N.  Dak.  99. 

Calderwood  v.  Peyser,  42  OaL  110;  appeal- 
able order,  21  Mont.  8;  time  for  appeal,  20 
Mont.  43. 

Calderwood  v.  Tevis,  23  Oal.  336;  failure  to 
rule  upon  demurrer,  14  Utah,  39. 

Calif.  Academy  of  Sciences  v.  San  Francisco, 
107  Cal.  334;  grant  to  private  corporation 
by  city,  119  Cal.  536. 

Calif.  Beet  Sugar  Co.  v.  Porter,  68  Cal.  369; 
relief  in  equity  against  judgment,  116  Cal. 
285. 

Calif.  Canneries  Co.  v.  Scatena,  117  Cal.  447; 
D.  634. 


Calif.  Cent.  Ry.  Co.  v.  Hooper,  76  Cal.  404; 

quoted,    certainty    of    judgment,  122  Cal. 
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Chico  High  School  Board  v.  Board  of  Su- 
pervisors of  Butte  Co.,  118  Cal.  115;  D. 
623;  levy  of  school  taxes,  124  Cal.  696. 

Ohidester  v.  Consolidated  etc.  Co.,  59  Cal.  197; 
who  to  determine  negligence,  121  Cal.  229. 

Childers  v.  San  Jose  Mercury  etc.  Co.,  105 
Cal.  284;  mental  suffering,  damages  for, 
115  Cal.  399;  exemplary  damages,  115  Cal. 
429;  malice  in  law  and  fact,  124  Oal.  200; 
malice,  question  for  jury,  119  Cal.  612. 

Childs  v.  Lanterman,  103  Oal.  387;  judgment 
for  infant  without  guardian  ad  litem,  115 
Cal.  196. 

Chinette  v.  Conklin,  105  Oal.  465;  notice  of 
appeal,  parties,  112  Cal.  632. 

Chipman  v.  Bowman,  14  Cal.  157;  vodd 
amendment,  quashing  execution,  118  Cal. 
99. 

Chipman  v.  Hibberd,  47  Cal.  638;  power  to 
dismiss  for  want  of  prosecution,  115  Cal. 
628. 

Chipman  v.  Morrill,  20  Cal.  130;  quoted,  in- 
struments in  writing,  115  Cal.  140,  141 ;  19 
Wash.  420;  liability  of  surety  on  note 
given  as  collateral,  112  Cal.  36;  right  of  ac- 
tion of  sureties,  16  Wash.  8. 
Chittenden  v.  Pratt,  89  Oal.  178,  183;  taking 
advantage  of  one's  own  wrong,  117  Cal. 
416. 
Choate  v.  Eureka,  78  Cal.  588;  liability  of 
city,  115  Cal.  655. 

Chope,  Matter  of,  112  Cal.  630;  D.  28,  31, 
84,  411. 

Christensen,  Ex  parte,  85  Cal.  208;  ordinance 
void  in  part  112  Oal.  420;  120  CaL  304,  306; 
15  Utah,  75;  ordinances,  review  of,  15 
Utah,  58. 


Christian  v.  Superior  Court  of  San  Diego 
Co.,  122  Cal.  117;  D.  412. 

Christie  v.  Sherwood,  113  Cal.  526;  D.  91. 

Christy  v.  Board  of  Supervisors,  39  Cal.  3; 
changing  time  for  election.  114  Cal.  120. 

Christy  v.  Fisher.  58  Cal.  256;  patent  to  ex- 
ecutors, 121  Cal.  66. 

Christy  v.  Spring  Valley  W.  Co.,  68  Cal.  73: 
waiver  of  notice.  21  Mont.  42. 

Chuch  v.  Garrison,  75  Cal.  199;  affirmed,  116 
Cal.  294. 

Chung  Kee  v.  Davidson,  73  Cal.  522;  right 
of  action  on  contract,  112  Cal.  259;  con- 
tract for  benefit  of  third  person,  15  Crah, 
501;  liability  of  assignee,  120  Cal.  574. 

Church  v.  Colgan.  117  Cal.  685;  D.  399. 

Churchill  v.  Anderson,  56  Oal.  55;  presump- 
tions in  favor  of  deed,  113  CaL  53. 

Citizens'  Bank  of  Los  Angeles  v.  Jones,  121 
Oal.  30;  D.  39,  55,  92,  101. 

City  of.    See  Name  of  City. 

City  Carpet  Beating  Works  v.  Jones,  102  Cal. 
506;  restraint  of  trade,  118  Oal.  358;  12i 
Oal.  432,  433. 

City  Improvement  Co.  v.  Broderick,  125  Cal. 
139*  D.  653. 

Oltv  Street  imp.  Co.  v.  Babcock,  123  Cal. 
205;  D.  651. 

Claiborne  v.  Oastle,  98  Cal.  30;  lien  of 
vendor  after  actual  conveyance,  123  Cal. 
212. 

Clancy,  Ex  parte,  90  Cal.  553;  appeal  in  con- 
tempt proceedings.  118  Cal.  256. 

Clancy  v.  Plover,  107  Oal.  272;  attorney's  fee 
on  foreclosure,  121  Cal.  257. 

Clare  v.  Sacramento  Electric  P.  &  L.  Co.,  122 
Oal.  504;  D.  37,  237,  265. 

Clark  v.  Allen,  125  Cal.  276;  D.  14. 

Clark  v.  Bennett,  123  Cal.  275;  D.  378,  590, 
591,  592. 

Clark  v.  Child,  66  Oal.  87:  execution  includes 
delivery,  115  Cal.  202. 

Clark  v.  Crane,  57  Oal.  629;  appealable  order 
21  Mont.  8. 

Clark  v.  Dunnam,  46  Cal.  204;  quoted,  final- 
ity of  decree,  22  Nev.  79. 

Clark  v.  Gridley,  41  Cal.  119;  partial  settle- 
ment, 8  N.  Dak.  524. 

Clark  v.  Lockwood,  21  Cal.  220;  relation  of 
patent,  121  Cal.  67;  sheriffs  deed,  title  un- 
der, 28  Or.  491.  493. 

Clark  v.  Nordholt  121  Cal.  26;  D.  63.  410, 
440;  jurisdiction  of  superior  court,  124  Cal. 
18. 

Clark  v.  Sawyer,  48  Cal.  133;  assignees  take 
with  notice,  when,  119  Cal.  64. 

Clark  v.  Willett  35  Cal.  534;  authority  of  at- 
torney, motion  to  dismiss,  119  Oal.  215: 
34  Or.  202. 

Clark  v.  Yocum,  116  Cal.  515;  D.  559.  725. 

Clarke,  Ex  parte,  54  Cal.  415;  dismissal  not 
a  bar,  123  Oal.  455. 

Clarke,  In  re,  125  Cal.  388;  D.  66,  84,  85,  90, 

350  413 
ClaTke  v.  Cobb,  121  CaL  595;  D.  422,  426. 

427,  428. 
Clarke  v.  Huber,  25  Cal.  594;  pleading  estop- 
pels, 115  Cal.  687;  grounds  of  ruling,  where 
ruling  correct,  116  Cal.  330,  331;  enlarging 
grounds  of  objection  on  appeal,  117  Cal. 
Cal.  256. 
Clarke  v.  Mohr,  125  Cal.  540;  D.  30,  32,  33, 
34. 
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Clarke  v.  Police  etc.  Ins.  Board,  123  Cal.  24; 
D.  567. 

Clarke  v.  Reis,  87  Cal.  543;  police  Insurance 
act,  repeal  of  statute,  123  Cal.  26. 

Clary,  Estate  of,  112  Cal.  292;  D.  36,  315, 
317,  685;  enforcing  obedience  of  executor 
to  decree  of  distribution,  118  Cal.  256; 
powers  of  court  in  guardianship  matters, 
120  Cal.  211,  213. 

Clary  v.  Hoagland.  6  Cal.  685;  law  of  the 
case,  13  Utah,  412;  14  Utah,  249. 

Clary  v.  Holland.  24  Cal.  147;  dismissal, 
effect  of,  10  Colo.  App.  6. 

Claudius  v.  Aguirre,  89  Cal.  503;  delivery 
and  change  of  possession,  114  Cal.  293. 

Clausen  v.  Meister,  93  Cal  555,  557;  statute 
of  limitations,  fraud,  112  Cal.  445. 

Clay  v.  Walton,  9  Cal.  328;  action  for  goods 
sold  and  delivered,  124  Cal.  228. 

Cleary  v.  Folger,  84  Cal.  316;  default  of  ven- 
dor, 123  Cal.  16;  recovery  of  money  by 
vendee,  17  Utah,  212. 

Cleghorn  v.  Zumwalt,  83  Cal.  158;  variance, 
what  is  not,  120  Cal.  69. 

Clemens  v.  Luce,  101  Cal.  432;  attorney's  fee 
on  foreclosure,  116  Cal.  238;  119  Cal.  357; 
122  Cal.  479;  mortgage  not  providing  for 
fee.  120  Cal.  484. 

Cleveland  v.  Daniel,  77  Cal.  73;  parol  evi- 
dence affecting  boundaries,  18  Utah.  27. 

C!!ne  v.  Bobbins.  112  Cal.  581;  D.  481;  cited, 
119  Cal.  312. 

Clos,  Estate  of,  110  Oal.  494;  probate  court 
proceeds  according  to  equity,  112  Cal.  294; 
powers  in  guardianship  matters,  120  Cal. 
211    213. 

Cloud  v.  El  Dorado  Co.,  12  Cal.  128;  sheriffs 
deed,  title  under,  28  Or.  491,  492. 

Clowdis  v.  Flume  etc.  Co.,  118  Cal.  315;  D. 
22,  452,  453. 

Clune  v.  Quitzow,  125  Cal.  213;  D.  25.°,. 

Clunle  v.  Siebe,  112  Cal.  593;  D.  676,  677; 
assessment,  liability  of  assessor,  114  Oal. 
553. 

Clyne  v.  Benicla  Water  Co..  100  Cal.  310; 
distinguished,  120  CaL  528. 

Coburn  v.  Brooks,  78  Cal.  443;  sufficiency  of 
demand,  12  Colo.  App.  78. 

Coburn  v.  Goodatl,  72  Oal.  498;  unliquidated 
damages,  what  are,  121  Cal.  237. 

Coburn  v.  Smart,  53  Cal.  742;  cited  gener- 
ally, 18  Mont  594. 

Cochran  v.  Los  Angeles  County,  117  Cal.  534; 
D.  167;  Whittier  Beform  School  fund,  con- 
trol of  trustees,  122  Cal.  299. 

Cochran  v.  O'Keefe,  34  Cal,  554;  order  grant- 
ing new  trial,  discretion,  6  S.  Dak.  232. 

Cockrill  v.  Hall,  76  Oal.  195;  quoted,  excep- 
tions to  instructions,  125  Cal.  6. 

Cody  v.  Bean,  93  Cal.  578;  adverse  claims 
not  tried  on  foreclosure,  124  Cal.  6C9;  17 
Wash.  424. 

Cody  v.  Murphy,  89  Cal.  522;  special  legisla- 
tion, what  is  not,  118  Cal.  405. 

Coffee  v.  Haynes,  124  Oa4  561;  D.  74,  307, 
667. 

Coffee  v.  Williams,  103  Cal.  550;  account 
stated,  113  Oal.  328;  121  Oal.  591. 

Coffey,  Matter  of,  123  Oal.  522;  D.  80. 

Coffey  v.  Greenfield,  55  Oal.  382;  interven- 
tion by  attachment  or  execution  creditor, 
124  Cal.  109;  intervention,  discretion  as  to, 


9  S.  Dak.  574;  right  to  intervene,  11  S. 
Dak    308 

Coffey  v.  Greenfield,  62  Oal.  602;  motion  for 
nonsuit,  stating  ground®,  19  Utah,  45. 

Cogglns  v.  Sacramento,  59  Cal.  599;  nature 
of  office  of  justice  and  law  governing  cre- 
ation of,  120  Cal.  390. 

Coghlll  v.  Baring,  15  Cal.  213;  offer  to  return 
notes,  123  Oal.  642;  rescission  of  contvacts, 
31  Or.  121. 

Ooghill  v.  Marks,  29  Cal.  673;  intervention 
by  attachment  or  execution  creditor.  124 
Oal.  109. 

Coglan  v.  Beard,  65  Oal.  58;  evidence  in  elec- 
tion contest,  22  Nev.  278. 

Coglan  v.  Beard,  67  Oal.  303;  ballots,  burden 
of  showing  preservation  of,  25  Colo.  314. 

Cogswell  v.  Bull,  39  Cal.  320;  actions  by 
stockholder,  112  Cal.  650;  8  S.  Dak.  205. 

Cohen,  In  re,  5  Oal.  494;  violation  of  invalid 
Injunction,  31  Or.  81. 

Cohen,  v.  City  of  Alameda,  124  CaL  504;  D. 
38,  521,  648. 

Cohen  v.  Knox,  90  Cal.  266;  curing  defects 
by  averments  in  answer,  113  CaL  536; 
13  Colo.  App.  224;  118  Cal.  420;  sufficiency 
of  complaint  to  authorize  foreclosure,  123 
Cal.  63. 

Cohen  v.  Wallace,  107  Cal.  133;  refusal  to 
settle  bill  of  exceptions,  121  Cal.  280,  282. 

Conn,  Ex  parte,  55  Oal.  193;  excess  of  juris- 
diction, what  is  not,  114  Cal.  161;  enforc- 
ing obedience  of  executor  to  decree  of  dis- 
tribution, 118  Cal.  256. 

Conn  v.  Railroad  Co.,  71  Cal.  488;  quoted, 
residence  of  corporation,  13  Utah,  121. 

Oolbert  v.  Rankin,  72  Oal.  197;  assumption 
of  risk,  114  Oal.  183;  122  CaL  618;  time  of 
settlement  of  bill,  5  N.  Dak.  585. 

Cole  v.  Segraves,  88  Cal.  103;  judicial  notice, 
112  Cal.  633;  118  OaL  246;  114  Cal.  582. 

Cole  v.  Superior  Court,  63  Oal.  86;  guardian 
ad  litem  may  employ  attorney,  115  Cal. 
149;  guardian  for  inifant,  11  Colo.  App.  216. 

Coleman  v.  Clements,  23  Cal.  245;  possession 
of  cotenant  is  not  adverse,  16  Utah,  200; 
rights  of  occupants,  22  Nev.  67. 

Coleman  v.  Gil  more,  49  Cal.  340;  rev  low  on 
appeal,  8  S.  Dak.  26. 

Coleman  v.  Rankin,  37  Cal.  247;  discretion  as 
to  setting  aside  default,  117  Cal.  446. 

Coleman  v.  Woodworth,  28  Cal.  568;  objec- 
tion first  taken  on  appeal,  124  Cal.  574. 

Coles  v.  Soulsby,  21  Oal.  47;  new  matter  con- 
stituting a  defense,  118  Cal.  690. 

Colfax  etc.  Co.  v.  Southern  Pac.  Co.,  118 
Cal.  648;  D.  124,  704. 

Colgrove  v.  Smith,  102  Cal.  220;  distin- 
guished, 122  Oal.  403. 

Collier  v.  Corbert,  15  CaL  183;  recovery  by 
one  cotenant,  8  S.  Dak.  471;  recovery  by 
one  co-owner,  11  S.  Dak.  200. 

Collins  v.  Bartlett.  44  Cal.  380;  admissibility 
of  deed,  113  Cal.  55;  title  by  adverse  pos- 
session, 22  Nev.  60. 

Collins  v.  Scott,  100  Cal.  446;  amendment  of 
complaint  vacates  default,  119  Cal.  454; 
parties  in  foreclosure,  119  Cal.  61;  121  Cal. 
278 

Collins  v.  Townsend,  58  Cal.  608;  quoted, 
restoration  on  rescission  for  fraud,  120 
Cal.  508;  construction  of  pleading,  116  Cal. 
135. 
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Oolman  v.  Clements,  23  Cal.  245;  usages,  124 
Cal.  190. 

Colton  etc.  Co.  v.  Ray  nor,  57  Oal.  588;  de- 
fense not  alleged,  evidence  as  to,  119  Cal. 
433;  impeachment  of  Instrnment  annexed 
to  answer,  122  Cal.  571. 

Colton  etc.  Co.  v.  Schwartz,  99  Cal.  278; 
presumption  on  appeal,  124  Cal.  73;  suffi- 
ciency of  objection  to  evidence,  123  Cal. 
490;  112  Cal.  22. 

Colton  L.  &  W.  Co.  v.  Raynor,  57  Cal.  588; 
evidence  on  matters  not  alleged,  17  Utah, 
231;  new  matter  deemed  controverted,  18 
Utah,  378. 

Colusa  Co.  v.  De  Jarnett,  55  Cal.  373;  re- 
fusal of  auditor  to  draw  warrant,  118  Cal. 
365;  allowance  of  claims*,  17  Wash.  641. 

Colusa  County  v.  Glenn  County,  117  Cal. 
434;  D.  166;  another  appeal,  124  Cal.  500; 
apportionment  on  division  of  county,  124 
Cal.  502;  117  Cal.  434. 

Colusa,  County  of,  v.  Glenn  County,  124  Cal. 
498;  D.  71,  166,  677. 

Colusa,  County  of,  v.  Welch,  122  Cal.  428, 
D.  167,  664. 

Commercial  Bank  v.  Mitchell,  58  Cal.  42; 
partnership  creditors,  priority  of,  115  Oal. 
329. 

Commercial  Bank  of  Madera  v.  Redfield,  122 
Cal.  405;  D.  35,  301,  327.  486. 

Commercial  Bank  of  Santa  Ana  v.  Kershner, 
120  Cal.  495;  D.  490. 

Commissioners  v.  Barnard,  98  Cal  199; 
quoted,  findings  outside  of  issues  not  re- 
garded. 118  CaL  286. 

Comptier  D'Escompte  v.  Dresbach,  78  Cal. 
15;  refusal  to  submit  question  to  jury,  112 
Cal.  306;  note,  whether  payment,  122  Cal. 
33;  120  Cal.  447;  124  CaL  92;  check  as  pay- 
ment 9  S.  Dak.  178;  abstract  instructions 
should  not  be  given,  122  Cal.  372. 

Condee  v.  Barton,  62  Cal.  1;  failure  to  find, 
correction  of  omission.  124  Oal.  426. 

Conger  v.  Gilmer,  32  Cal.  75;  election  and 
appointment,  34  Or.  32. 

Conlan  v.  Sullivan,  110  Cal.  624;  relief 
against  bona  fide  purchaser,  16  Utah,  143. 

Conlin  v.  Board  of  Supervisors,  99  Cal.  17; 
legislative  control  of  claim  against  city, 
114  Cal.  410;  gift  by  legislature,  123  Cal. 
500. 

Conlin  v.  Board  of  Supervisors  of  San  Fran- 
cisco, 114  Cal.  404;  D.  130. 

Conlin  v.  San  Francisco  etc.  R.  R.  Co.,  36 
Cal.  404;  liability  of  master,  instructions 
properly  refused,  113  Oal.  7;  instructions 
should  be  confined  to  issues,  12  Utah,  66. 

Conaiiff  v.  San  Francisco,  67  Cal.  45;  distin- 
guished, 115  Cal.  653;  unlawful  entry  and 
damage,  117  Cal.  311. 

Connor  v.  Morris,  23  Cal.  447;  auditor  not 
protected  by  order  of  supervisors,  116  Cal. 
494. 

Connor  v.  Southern  California  etc.  Road  Co., 
101  Cal.  429;  time  to  present  bill  of  excep- 
tions-, 125  Oal.  53;  delay  in  presentation  of 
statement,  20  Mont.  283. 

Connors,  Estate  of,  110  Cal.  408;  rights  of 
public  administrator,  122  Oal.  163. 

Conroy  v.  Duane,  45  Oal.  597;  action  for 
forcible  entry,  scrambling  possession,  11 
S.  Dak.  159:  quoted,  liability  for  forcible 
detainer,  15  Utah,  19,  20. 


Conroy  v.  Woods,  13  CaL  626:  quoted,  part- 
nership creditors,  priority  of,  115  Csi.  329. 

Consolidated  Nat.  Bank  of  San  Diego  v. 
Hayes,  112  Cal.  75;  D.  62,  275,  276,  484. 

Cook,  Estate  of,  77  Cal  227:  signature  to  de- 
cree, 124  Oal.  429;  116  Cal.  5;  failure  to 
enter  judgment,  125  Oal.  395. 

Cook  v.  Cockins,  117  Cal.  140;  D.  84,  335, 
336,  338. 

Cook  v.  Fowler,  101  Cal.  89;  waiver  of  objec- 
tion, 123  Cal.  186. 

Cook  v.  McChristian,  4  Oal.  26;  homestead, 
meaning  of,  6  N.  Dak.  484. 

Cook  v.  Norman,  50  Cal.  633;  ejectment  by 
heir,  121  Cal.  134. 

Cook  v.  Pendergast,  61  Cal.  72;  change  of 
venue,  8  S.  Dak.  290;  refusal  to  change 
venue,  error,  19  Mont.  373. 

Cook  v.  Sudden,  94  Cal.  444;  dedication, 
marking  of  streets,  116  CaL  595. 

Cooke  v.  Aguirre,  86  Cal.  479;  what  descrip- 
tion insufficient,  123  Cal.  83. 

Cooke  v.  Speaks,  2  Cal.  409;  liberality  in  al- 
lowance of  amendments,  122  Cal.  109. 

Cooley  v.  County  of  Calaveras,  121  Cal.  482: 
D.  40,  421,  478,  626. 

Coombs  v.  Hibbeid,  43  Cal.  452;  remedy, 
what  proper,  23  Nev.  76;  power  of  court  to 
set  aside  decision,  18  Wash.  210;  quoted, 
time  to  move  for  new  trial,  21  Mont.  107, 
108. 

Coon  v.  Lodge,  76  Oal  354;  right  of  parties 
to  appeal,  date  from  entry,  11  S.  Dak.  438. 

Coon  v.  United  Order  of  Honor,  76  Cal.  354; 
time  for  appeal,  from  what  time  runs,  124 
Oal.  676. 

Coonan  v.  Loewenthal,  122  Cal.  72;  D  32. 

Cooper  v.  Chamberlain,  78  Cal.  450;  recovery 
of  money  illegally  paid,  122  Oal.  101. 

Cooper  v.  Cooper,  88  Cal.  45;  sufficiency  of 
corroboration,  120  Cal.  187. 

Cooper  v.  Gordon,  125  Cal.  296;  D.  66,  253, 
645. 

Cooper  v.  Miller,  113  Cal.  238;  D.  259,  396* 
681;  allegation  of  title  in  himself  by  de 
fendant  in  ejectment,  113  Cal.  554." 

Cooper  v.  Monterey  Co.,  104  Cal.  438;  what 
constitutes  dedication,  125  Cal.  578. 

Cooper  v.  Pena,  21  Cal.  404:  specific  perform- 
ance of  unilateral  contract,  124  Cal,  111. 

Corbett  v.  Chambers,  109  Cal.  178;  remedial 
statute  liberally  construed,  122  CaL  105; 
ownership,  13  Colo.  App.  205. 

Corbett  v.  Widber,  123  Oal.  154;  D.  678. 

Corcoran  v.  Bentoia,  96  Cal.  1;  surface 
water,  124  Cal.  548;  124  Cal.  549. 

Corcoran  v.  Desmond,  71  Cal.  100;  under- 
taking on  appeal,  validity  of,  119  Cal.  348; 
22  Mont  329;  single  undertaking  on  double 
appeal,  114  Cal.  632. 

Coryell  v.  Oain.  16  Cal.  572;  error  induced 
by  appellant,  124  Oal.  498. 

Cosby  v.  Superior  Court,  110  Oal.  45;  no  ap- 
peal in  contempt  proceedings*  118  Cal.  256; 
distinguished,  122  Cal.  322. 

Ootter,  Estate  of,  54  Oal.  215;  quoted,  right 
of  nomination,  18  Mont.  598. 

Cottrell,  Ex  parte,  59  Oal.  418;  conclusive- 
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interest,  agreement  for,  116  Cal.  536,  547; 
114  Cal.  66. 

Dean  v.  Davis,  51  Cal.  410;  cited*  117  Cal. 
119. 

Dean  v.  Walkenhorst,  64  Oal.  78;  sale  with- 
out change  of  possession,  7  Colo.  App.  411. 

De  Baker  v.  Southern  Cal.  Ry.  Co.,  106  Cal. 
257;  cited.,  122  Cal.  508,  509;  judicial  no- 
tice, 118  Cal.  246. 

De  Briar  v.  Minturn,  1  Oal.  450;  term  of 
hiring,  34  Or.  514. 

De  Camp  Lumber  Co.  v.  Tolhurst,  99  Cal. 
635;  conflicting  claims,  deposit  in  court, 
125  Cal.  283. 

De  Castro  v.  Richardson,  25  Cal.  49;  power 
to  amend  records,  9  Cola  App.  47. 

De  Cells  v.  Porter,  65  Cal.  3;  misjoinder  is 
waived  by  failure  tx>  object,  113  Cal.  643. 

Decker  v.  Howell,  42  Cal.  636;  general  part- 
nership to  deal  in  mines,  18  Mont  490. 

Deck's  Estate  v.  Gherke,  6  Cal.  666;  removal 
of  executor,  125  Cal.  307;  22  Nev.  197. 

De  Costa  v.  Comfort,  80  Cal.  507;  liability 
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484. 

De  Costa  v.  Massachusetts  etc.  Min.  Co.,  17 
Cal.  613;  modification  of  judgment  upon 
appeal,  122  Cal.  222;  proving  injury,  23 
Nev.  175;  damages,  what  not  allowed,  123 
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D.  347;  liability  of  executor  for  assets,  123 
Cal.  337. 
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Cal.  408 
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lowances to  executors,  121  Cal.  191;  ex- 
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praisement as  evidence  of  value,  17  Wash. 
678. 

Delano  v.  Jacoby,  96  Cal.  275;  waiver  of 
right  of  rescission,  120  Cal.  677;  accept- 
ance of  benefits,  8  N.  Dak.  104. 

De  Laveaga,  Estate  of,  119  Cal.  651;  D.  738. 

De  Leon,  Estate  of,  102  Cal.  537;  title  of  pe- 
tition, effect  of,  112  Cal.  294. 

De  Leonis  v.  Etchepare,  120  Cal.  407;  D.  72, 
73;  writ  of  attachment,  for  what  amount 
may  issue,  122  Cal.  208. 

Delapiazza  v.  Foley,  112  Cal.  380;  D.  475, 
551;  note,  whether  payment,  122  Cal.  33; 
125  CaL  483. 

Demartin  v.  Albert,  68  Cal.  277;  action 
arises  upon  tort,  when,  116  Cal.  97. 

De  Martin  v.  Phelan,  115  Cal.  538;  D.  484, 
489. 

Demartin!  v.  San  Francisco,  107  Cal.  402; 
proof  of  title,  119  Cal.  116. 

De  Molera  v.  Martin,  120  Cal.  544;  D.  524, 
525;  specification  of  insufficiency  of  evi- 
dence, 122  Cal.  115;  125  Cal.  116. 

Den,  Estate  of,  35  Cal.  692;  compound  in- 
terest, 116  Cal.  546;  114  Cal.  66. 

De  Necochea  v.  Curtis,  80  Cal.  397;  appro- 
priation of  water,  113  Cal.  43;  121  Cal.  50; 
20  Mont  266. 

Denison  v.  Burrell,  119  Cal.  180;  D.  114, 
461. 

Dennery,  In  re,  89  Cal.  101;  nature  of  part- 
nership, 121  Cal.  226. 

Dennery  v.  Superior  Court,  84  Cal.  7;  dis- 
tinguished, 116  Cal.  370. 

Denning  v.  State  of  California,  123  Cal.  316; 
D.   350,  456,  632. 

Dennis  v.  Bint,  122  Cal.  39;  D.  280,  310. 

Dennis  v.  Superior  Court,  91  Cal.  548;  lia- 
bility of  stockholders,  nature  of,  119  Cal. 
530. 

Dennis  v.  Wood,  48  Cal.  361;  action  for  for- 
cible entry,  possession,  11  S.  Dak.  159. 

Dentzel  v.  Waldie,  30  Cal.  138;  remedial 
retrospective  acts,  validity  of,  116  Cal. 
523. 

Denver  v.  Burton,  28  Cal.  549;  direct  aver- 
ment of  facts,  123  Cal.  301. 

Depeaux,  Estate  of,  118  Cal.  290;  D.  39. 

Depeaux,  Estate  of,  118  Cal.  522;  D.  36; 
mandamus,  denial  because  of  laches,  124 
Cal.  331. 

Depuy  v.  Williams,  26  Cal.  314;  complaint 
in  ejectment,  113  Cal.  20. 

Derby  y.  Jackman,  89  Cal.  1;  quoted  and 
distinguished,  123  Cal.  81. 


Derby  v.  Modesto,  104  Cal.  515;  sufficiency 
of  publication,  117  Cal.  364. 

Derby  v.  Stevens,  64  CaL  287;  jurisdiction 
in  actions  against  stockholders,  122  Cal. 
672,  673. 

De  Ro  v.  Cordes,  4  Cal.  118,  nonsuit  when 
properly  denied,  123  Cal.  627. 

De  Rutte  v.  Muldrow.  16  CaL  513;  consid- 
eration for  option,  30  Or.  120. 

Desmond  v.  Dunn,  55  CaL  242;  validity  of 
McClure  charter,  114  CaL  320. 

De  Toro  v.  Robinson,  91  CaL  371;  motion  for 
judgment   on  the  pleadings,  117  Cal.  482. 

De  Uprey  v.  De  Uprey,  23  Cal.  352;  execu- 
tion for  alimony,  114  Cal.  547;  decree  not 
adjudicating  Interests  of  parties,  116  Cal. 
431   432. 

Devincenzi,  Estate  of,  119  CaL  498;  D.  279. 

Devine  v.  Board  of  Supervisors  of  Sacra- 
mento Co.,  121  Cal.  670;  D.  100,  352. 

Devoe  v.  Devoe,  51  CaL  543;  findings  of  fact 
must  be  within  issues,  118  Cal.  286. 

Dewey  v.  Bowman,  8  Cal.  145;  conversion 
by  pledgee,  124  CaL  289. 

Dewey  v.  Frank,  62  Cal.  343;  setting  aside 
judgment  for  surprise,  33  Or.  153. 

Dewey  v.  Gray,  2  Cal.  374;  law  of  the  case, 
114  Cal.  43;  14  Utah,  249. 

Dewey  v.  Superior  Court,  81  Cal.  64;  effect 
of  appeal,  115  Cal.  285. 

De  Witt  v.  Duncan,  46  CaL  343;  determina- 
tion to  Improve  street  is  legislative  act, 
113  CaL  669. 

De  Witt  v.  Hays,  2  Cal.  463;  quoted,  right 
to  appeal  to  equity,  122  Cal.  674. 

Dickey  v.  Davis,  39  Cal.  565;  setting  aside 

verdict,  16  Wash.  319. 
.Dickey  v.  Gibson,  113  Cal.  26;  D.  327,  357;' 
vesting  of  homestead  on  death,  118   CaL 
301;  another  appeal,  121  Cal.  277,  278. 

Dickey  v.  Gibson,  121  Cal.  276;  D.  277,  498, 
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Dlefendorff  v.  Hopkins,  95  Cal.  844;  curing 
defects  by  averments  in  answer,  113  Cal. 
536;  sufficiency  of  findings,  17  Utah,  326. 

Dlemer  v.  Herber,  75  Cal.  287;  probable 
cause,  evidence  as  to,  123  Cal.  32;  14  Utah, 
441. 

Diggins  v.  Hartshorne,  108  Cal.  154;  failure 
to  record  street  contract,  114  CaL  257; 
last  day  falling  on  Sunday,  119  Cal.  88. 

Dikeman  v.  Norrie,  36  CaL  94;  distinguished, 
116  CaL  331;  resulting  trusts,  113  Cal.  157; 
objection  to  complaint  first  raised  after 
judgment,  124  CaL  666;  variance,  objec- 
tion because  of,  21  Colo.  439. 

Dillon  v.  Bicknell,  116  Cal.  Ill;  D.  255,  534, 
643. 

Dillon  v.  Byrne,  5  Cal.  455;  rights  of  third 
person  furnishing  purchase  price,  120  Cal. 
683. 

Dillon  v.  Center,  68  Cal.  561;  effect  of  de- 
nial, 115  CaL  316. 

Dimick  v.  Campbell,  31  CaL  238;  quoted, 
presumption  against  error  on  appeal,  123 
82. 

Dimmick  v.  Dimmick,  95  Cal.  323;  burden 
of  proof  as  to  separate  property,  122  Cal. 
367;  113  CaL  686,  687. 

Dimond  v.  Sanderson,  103  Cal.  97;  transac- 
tions between  husband  and  wife,  120  Cal. 
324. 
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Dingley  v.  Bank  of  Ventura,  57  Cal.  467; 

relationship  between  vendor  and  vendee, 

123  Cal.  215. 
Dingley  v.  McDonald,  124  Cal.  90;  D.  70,  92, 

94,  635;  power  of  manager  of  corporation, 

125  Cal.  615. 
Dingley  v.  McDonald,  124  Cal.  682;  D.  11, 

12. 

Directors  of  Fallbrook    Irr.  Dist.,  etc.     See 

Fallbrook  Irrigation  District. 
Dittrick  v.  Gobey,  119  Cal.  599;  D.  143,  540. 
DIxey  v.  Pollock,  8  Cal.  570;  lien  of  attach- 
ing creditor,  7  Colo.  App.  322,  327,  331. 
!>ixon  v.  Allen,  69  Cal.  528;  proceeding  with- 
out bond  in  insolvency,  122  Cal.  218. 
Dixon  v.   Cordozo,   106  Cal.  506;  who  may 

appeal,  119  Cal.  577. 
Dixon  v.  Pluns,  98  Cal.  384;  chance  verdict, 
120  Cal.  479;  quoted,  injury  in  erection  of 
building,  124  Cal.  131. 
Dixon  v.  Risley,  114  Cal.  204;  D.  61. 
Dobbel,  In  re,  104  Cal.  432;  husband  is  heir, 

123  Cal.  688. 

Dobinson    v.    McDonald,  92  CaL  36;  setting 

aside  finding   for  want   of   evidence,  117 

Cal.  328. 

Dodge  v.  Kimple,  121  Cal.  580;  D.  33,  143. 

Dodge  v.  Meyer,  61  Cal.  405;  trover,  when 

lies,  112  Cal.  213. 
Dodge    v.    Ridenour,    62    Cal.     263;     relief 

against  default,  82  Or.  63. 
Doe  v.  Sanger,  78  Cal.  150;  defense  of  stat- 
ute of  limitations,  how  raised,  114  Cal.  38, 
39;    complaint  not  uncertain,   when,   115 
Cal.  666. 
Doe  v.  Tyler,  73  Cal.  21,  23;  location  valid 

although  excess  included,  121  Cal.  509. 

Doe  v.  Vallejo,  29  Cal.  385;  stipulation   for 

compound    interest,  114    Cal.  66;    quoted, 

•     rate  of  interest,  116  Cal.  545,  546;  findings 

on  conflicting  evidence  not  reviewed,   14 

Utah,  254. 

Doertler  v.  Schmidt,  64  Cal.    265;  proof   of 

service  of  summons,  20  Mont.  457. 
Dons  v.  Dohs,  60  Cal.  255;  jurisdiction  over 

executor,  112  Cal.  294. 
Doland  v.  Mooney,  79  Cal.  137;  tax  sale,  va- 
lidity of,  117  Cal.  520. 
Dolbeer  v.  Livingston,  100  Cal.  621;  estop- 
pel by  acts  in  pais,  115  Cal.  687. 
Doll  v.  Good,  38  Cal.  287;  denial  of  nonpay- 
ment, sufficiency   of,    116    Cal.    663;  con- 
junctive denials,  not  followed,  6  S.  Dak. 
388. 
Doll  v.   Meador,  16  Cal.  295;  presumptions 
in  favor  of  deed,  113  Cal.  53;  patent  con- 
clusiveness of,  125  Cal.  165. 
Domico  v.  Casassa,  101  Cal.  411;  power  to 
grant  new  trial,   113  Cal.   481;  review  of 
discretion,  125  Cal.  145:  conditional  order 
granting  new  trial,  125  Cal.  654;  failure 
of  evidence  to  support  finding,  114  Cal.  46. 
Domingos  v.  Supervisors,  51  Cal.  606;  claim 

for  traveling  expenses,  119  Cal.  690. 
Donahue,    Estate   of,    36    Cal.    329;  inherit- 
ance, meaning  of,  14  Wash.  14. 
Donahue  v.  Cromartie,  21  Cal.  80;  material- 
man, who  is,  112  Cal.  290. 
Donahue  v.  Gallavan,  43  Cal.  573;  specifica- 
tion of  errors,  18  Mont.  257;  6  S.  Dak.  545. 
Donahue    v.    Meister,    88    Cal.    121;  distin- 
guished, 125  Cal.  223;  jury   in   action   to 
quiet  title,  120  Cal.  516. 


Donnelly,  Estate  of,  125  Cal.  417;  D.  190. 

Donnelly  v.  Adams,  115  Cal.  129;  D.  462; 
filing  of  plans  and  specifications,  122  Cal. 
83. 

Donnelly  v.  Hufschmldt,  79  Cal.  74;  dam- 
ages resulting  after  trial  commenced,  123 
Cal.  432;  recovery  of  medical  expenses  In- 
curred, 113  Cal.  592. 

Donnelly  v.  Marks,  47  Cal.  187;  publication, 
what  insufficient,  122  Cal.  545. 

Donnelly  v.  S.  F.  Bridge  Co.,  117  Cal.  417; 
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Donohoe  v.  Trinity  etc.  Min.  Co.,  113  Cal. 
119;  D.  463,  468;  lien  for  work  done  on 
mine,  114  Cal.  493. 

Donovan,  In  re,  104  Cal.  623;  distinguished, 
124  Cal.  693;  residence,  120  Cal.  640. 

Donovan  v.  Judson,  81  Cal.  334;  independ- 
ent covenants,  112  Cal.  461. 

Donovan  v.  Oakland  etc.  Co.,  102  Cal.  245; 
distinguished,  122  Cal.  403. 

Doolin  v.  Omnibus  Cable  Co.,  125  Cal.  141; 
D.  51,  520,  521. 

Dooly  v.  Norton,  41  Cal.  439;  appeal  from 
order  relating  to  costs,  120  Cal.  260;  118 
Cal.  114;  final  order,  7  N.  Dak.  273;  error 
not  appearing  in  record,  23  Nev.  372. 

Dooling  v.  Moore,  20  Cal.  142;  time  for  ap- 
peal, 20  Mont  43. 

Doran  v.  Doran,  99  Cal.  311;  express  trust 
cannot  be  established  by  parol,  122  Cal. 

Dore  v.  Covey,  13  Cal.  502;  liability  of  one 
signing  bond,  113  Cal.  443. 

Dorland,  Estate  of,  63  Cal.  281;  professional 
witnesses,  testimony  of,  118  Cal.  312. 

Dorland  v.  Dorland,  66  Cal.  180;  presump- 
tion that  loan  is  barred,  124  Cal.  511. 

Dorland  v.  McGlynn,  47  Cal.  47;  street  as- 
sessment, failure  to  appeal,  116  Cal.  611. 

Dora  v.  Baker,  96  Cal.  206;  discretion  in  al- 
lowance of  amendments,  122  Cal.  110. 

Dorris,  Estate  of,  93  Cal.  611;  right  of  nomi- 
nation, 18  Mont.  599;  120  Cal.  347;  122 
Cal.  165;  rights  of  widow  in  administra- 

.  tion,  120  Cal.  348. 

Dorsey  v.  Barry,  24  Cal.  449;  election  con- 
test, nature  of,  18  Mont  192;  quoted  and 
discussed,  114  Cal.  96,  97,  98;  quoted, 
power  to  grant  new  trial,  118  Cal.  384. 
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ality of,  22  Colo.  544;  compensation  of  of- 
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Downing  v.  Le  Du,  82  Cal.  471;  priority  be- 
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Downing  v.  Murray,  113  Cal.  465;  D.  3,  527. 

Doyle  v.  Franklin,  40  Cal.  110;  new  matter 
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515. 

Doyle  v.  Phenix  Insurance  Co.,  44  Cal.  264; 
complaint  on  policy,  6  S.  Dak.  428;  al- 
legation In  suit  to  foreclose,  124  Cal.  511. 

Doyle  v.  Republic  Life  Ins.  Co.,  125  Cal.  15; 
D.  27,  29. 

Doyle  v.  Sturla,  38  Cal.  457;  discretion  as 
to  new  trial  not  interfered  with,  124  Cal. 
41;  setting  aside  judgment  for  surprise,  33 
Or.    153. 

D'Oyly  v.  Capp,  99  Cal.  153;  chattel  mort- 
gage  to  secure  future  advances,  121  Cal. 
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Drake  v.  Duvenlck,  45  Cal.  455;  formal  de- 
fault, entering  of,  116  Cal.  426;  record  on 
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sumption in  favor  of  judgment,  10  S. 
Dak.  255;  service  of  summons,  20  Wash. 
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Dreyfus  v.  Badger,  108  Cal.  58;  patent,  con- 
clusiveness of,  125  Cal.  164,  165. 
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contributory  negligence,  123  Cal.  278. 

Driscoll  v.  Winters,  122  Cal.  65;  D.  345;  re- 
lease of  surety,  122  Cal.  668. 

Druke  v.  Heiken,  61  Cal.  346;  gift  of  nego- 
tiable instrument,  121  Cal.  377. 
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Duff  v.  Duff  71  Cal.  513;  another  appeal, 
116  Cal.  227,  228,  229;  sufficiency  of  plead- 
ing, 117  Cal.  240;  statute  of  limitations, 
fraud,  112  Cal.  445. 


Duff  v.  Fisher,  15  Cal.  376;  stare  decisis.  19 
Utah,  397;  findings  on  conflicting  evidence 
not  reviewed,  14  Utah,  254. 

Duff  v.  Randall,  116  Cal.  226;  D.  107;  pur- 
chaser at  execution,  rights  of,  121  Cal. 
601;  124  Cal.  166. 

Duffy  v.  Duffy,  104  Cal.  602;  place  of  trial, 
125  Cal.  314;  error  in  admitting  evidence, 
what  cures,  116  Cal.  510. 

Dufour  v.  Central  Pac.  B.  R.  Co.,  67  Cal. 
322;  care  required  of  plaintiff,  120  Cal 
577. 

Dulin  v.  Pacific  etc.  Coal  Co..  98  Cal.  3iM; 
effect  of  appeal,  115  CaL  282,  285;  20 
Wash.  506 

Duncan  v.  Curry,  124  Cal.  106;  D.  354. 

Duncan  v.  Grady,  99  Cal.  552;  damages  on 
dismissal  of  appeal,  115  Cal.  699. 

Duncan  v.  Hawn,  104  Cal.  10:  assignability 
of  statutory  liens,  31  Or.  147. 

Duncan  v.  Times-Mirror  Co.,  120  Cal.  402; 
D.  524. 

Dunlap  v.  New  Zealand  etc.  Ins.  Co.,  109 
Cal.  365;  quoted,  seeking  advice  of  coun- 
sel, 123  Cal.  36;  probable  cause,  31  Or. 
516. 

Dunlap  v.  Steere,  92  Cal.  344;  action  to  set 
aside  judgment,  118  Cal.  668. 

Dunlop  v.  Kennedy,  102  Cal.  443;  filing 
plans  and  specifications,  117  Cal.  472; 
building  contract,  when  void,  115  Cal.  661; 
payment  on  building  contract,  119  Cal  1S2. 

Dunn  v.  Dunn,  114  Cal.  210;  D.  376. 

Dunn  v.  Long  Beach  etc.  Co.,  114  Cal.  605; 
D.  509,  666. 

Dunn  v.  Mackev,  80  Cal  107;  attachment  in 
action  for  damages  for  breach  of  con- 
tract, 120  Cal.  410. 

Dunn  v.  Price,  112  Cal.  46;  D.  70,  144,  297; 
conditional  sale,  123  Cal.  480. 

Dunn  v.  Schell,  122  Cal.  626;  D.  277,  282. 

Dunne,  Estate  of,  65  Cal.  378;  payments 
without  order  of  court,  119  Cal.  582. 

Dunphy  v.  Belden,  57  Cal.  427;  compelling 
trial  court  to  proceed,  14  Wash.  698. 

Dunsmoor  v.  Furstenfeldt,  88  Cal.  522;  cited, 
123  Cal.  424;  quoted,  debt,  what  is,  121 
Cal.  24,  25;  property,  how  attached,  21 
Mont.  396. 

Dupont  v.  Wertheman,  10  Cal.  354;  con- 
struction of  power,  119  CaL  534;  power  to 
sell,  authority  under,  16  Wash.  200;  rati- 
fication of  agent's  acts,  16  Utah,  82. 

Du  Prat  v.  James,  65  Cal.  555;  annual  labor 
on  claim,  28  Or.  137. 

Du  Pratt  v.  Lick,  38  Cal.  692;  liability  to 
employees,  123  Cal.  45. 

Dupuy  v.  Shear,  29  Cal.  238;  quoted,  second 
summons,  21  Colo.  283;  alias  summons,  22 
Nev.  184. 

Durham,  Estate  of,  49  Cal.  490;  quoted, 
power  of  sale  conferred  on  executor.  116 
Cal.  408;  vacation  of  sale,  125  CaL  433. 

Durkin  v.  Burr,  60  Cal.  360;  trust  deeds  are 
valid,  121  Cal.  382. 

Durrell  v.  Dooner.  119  Cal.  411;  D.  53,  654. 

Duryea  v.  Burt,  28  Cal.  569;  distinguished, 
22  Colo.  49;  general  partnership  to  deal 
in  mines,  18  Mont.  490. 

Dusy  v.  Helm,  59  Cal.  188;  probable  cause, 
8  N.  Dak.  411. 

Dusy  v.  Prudom,  95  Cal.  646;  notice  that 
case  set  for  trial,  122  Cal.  678. 
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Dwinelle  v.  Henrlquez,  1  Cal.  387;  dis- 
tinguished, 123  Cal.  665;  liability  of  exec- 
utors for  attorneys'  fees,  123  Cal.  659. 

Dwyer  v.  Parker,  115  Cal.  544;  D.  128,  129, 
421,  533;  distinguished,  120  Cal.  651;  fees, 
act  governing,  115  Cal.  552;  fees  of  jurors, 
repeal  by  Implication,  124  Cal.  88;  con- 
stitutionality of  fee  bill,  121  Cal.  484. 

Dye  t.  Bailey,  2  Cal.  383;  deposition,  ad- 
missibility of,  121  Cal.  151. 

Dyer  v.  Parrott,  60  Cal.  551;  street  assess- 
ment, failure  to  appeal,  116  Cal.  611. 

Dyeryllle  Mfg.  Co.  v.  Heller,  102  Cal.  615; 
setting  aside  of  judgment  119  Cal.  109. 

Dyson  v.  Bradshaw.  23  Cal.  528;  outstand- 
ing title  in  ejectment,  114  Cal.  361;  deliv- 
ery on  condition,  29  Or.  524. 

Eachus  v.  Los  Angeles  Ry.  Co.,  103  Cal.  614; 
distinguished,  115  Cal.  653;  Injury  to  ad- 
joining owner,  20  Mont.  359;  right  of 
owner  in  street,  112  Cal.  308;  115  Cal.  557; 
124  Cal.  280;  change  of  grade,  liability  of 
city,  120  Cal.  436,  437,  438;  obstruction  of 
surface  water,  124  Cal.  549. 

Eads  v.  Kessler,  121  Cal.  244;  D.  73,  616. 

Eagan  v.  Delaney,  16  Cal.  85;  title  different 
from  that  alleged,  114  Cal.  286. 

Eames  v.  Haver,  111  Cal.  401;  transfer  of 
identical  shares,  18  Mont  431. 

Earle  v.  Board  of  Education,  55  Cal.  492; 
addition  of  new  sections  to  act,  114  Cal. 
151;  special  legislation,  125  Cal.  192. 

Earl  Fruit  Co.  v.  Curtis,  116  Cal.  632;  D.  15. 

Early  v.  Redwood  City,  57  Cal.  193;  prior- 
ity under  attachment,  112  Cal.  13. 

Easterbrook  v.  Farquharson,  110  Cal.  311; 
unliquidated  damages,  what  are,  121  Cal. 
237. 

Easterbrook  v.  O'Brien,  98  Cal.  671;  injunc- 
tion to  correct  mere  Irregularities,  114  Cal. 
141. 

Eastin  v.  Bank,  66  Cal.  123;  liability  for 
malicious  prosecution,  6  N.  Dak.  465. 

Eastlick  v.  Wright  121  Cal.  309;  D.  60,  62, 
309. 

Eastman,  Estate  of,  60  Cal.  308;  cited  gen- 
erally, 21  Mont.  214. 

Easton  v.  Montgomery,  90  Cal.  307;  per- 
formance necessary  before  action,  123 
Cal.   19. 

Easton  v.  O'Reilly,  63  Cal.  305;  amendment 
effect  on  statute  of  limitations,  122  Cal. 
654. 

Eaton  v.  Malatesta,  92  Cal.  75;  distinguish- 
ed,  118  Oal.  678. 

Eberhardt  v.  Coyne,  114  Cal.  283;  D.  6. 

Eby  v.  School  Trustees,  87  Cal.  166;  party 
beneficially  interested,  118  Cal.  393;  21 
Mont.  474;  compelling  city  council  to  let 
<-ontract  119  Cal.  34. 

Echols  v.  Cheney,  28  Cal.  157;  contract  by 
agent  118  Cal.  371. 

Eckstein  v.  Calderwood,  34  Cal.  658;  appeal, 
service  of  notice,  125  Cal.  540. 

Eddelbuttel  v.  Durrell,  55  Cal.  279;  suffi- 
ciency of  specifications,  114  Cal.  450;  112 
Cal.  7;  120  Cal.  546;  18  Utah.  147. 

Eddy  v.  Simpson,  3  Cal.  249;  rights  of  sub- 
sequent appropriator,  18  Mont.  222. 

Ede  v.  Hazen,  61  Cal.  360;  relief  in  equity 
against  errors  at  law,  116  Cal.  284;  18 
Wash.  429. 


Ede  v.  Johnson,  15  Cal.  53;  affidavit  to  chat- 
tel mortgage,  23  Nev.  282,  283. 

Ede  v.  Knight  93  Cal.  159;  action  on  street 
assessment,  prima  facie  case,  117  Cal.  323; 
jurisdiction,  upon  what  depends,  114  Cal. 
158. 

Edgar,  Ex  parte,  119  Cal.  123;  D.  65.  173. 

Edgar  v.  Stevenson,  70  Cal.  286;  discretion 
in  allowance  of  amendments,  122  Cal.  110. 

Edsall  v.  Short  122  Cal.  533;  D.  25. 

Edwards  v.  Berlin,  123  Cal.  544;  D.  651,  653, 
654,  658. 

Edwards  v.  Estell,  48  Cal.  194;  agencies  for 
the  state,  119  Cal.  516. 

Edwards  v.  Grand,  121  Cal.  254;  D.  497,  600. 

Edwards  v.  Hellings.  99  Cal.  214;  pleading 
of  judgments,  121  Cal.  28. 

Edwards  v.  Rolley,  96  Cal.  408;  contesting 
right  under  void  patent  117  Cal.  465;  pat- 
ent for  bed  of  stream,  22  Nev.  45. 

Edwards  v.  San  Jose  etc.  Soc,  99  Cal.  431; 
libelous  publications,  114  Cal.  273;  119 
Cal.  679;  admissibility  of  evidence,  124 
Cal.  197;  evidence  of  malice,  119  Cal.  681; 
evidence  in  mitigation,  13  Utah,  538. 

Edwards  v.  Sonoma  Valley  Bank,  59  Cal. 
148;  want  of  change  of  possession,  117 
Cal.  48;  7  Colo.  App.  411;  findings  of  fact 
among  conclusions  of  law.  113  Cal.  19. 

Edwards  v.  Wagner,  121  Cal.  376;  D.  340, 
380. 

Egan  v.  Egan,  90  Cal.  15;  irregular  motion 
as  res  judicata,  123  Cal.  521;  amendment 
of  judgments,  124  Cal.  425,  426;  113  Cal. 
34. 

Eggers,  Estate  of,  114  Cal.  464;  D.  320; 
rights  of  public  administrator,  122  Cal. 
164. 

Ehlers  v.  Wannack  Brothers,  118  Cal.  310; 
D.  67. 

Ehrlich  v.  Ewald,  66  Cal.  97;  suit  by 
pledgee  for  debt  113  Cal.  467;  recovery 
of  debt  by  pledgee,  123  Cal.  648. 

Ehrman  v.  Rosenthal,  117  Cal.  491;  D.  144, 
145,  346. 

Eich  v.  Greeley,  112  Cal.  171;  D.  104. 

Eichhoff,  Estate  of,  101  Cal.  600;  proof  of 
judgments,  118  Cal.  102. 

Eichhoff  v.  Eichhoff,  107  Cal.  42;  due  notice, 
17  Utah,  281. 

Eidenmuller  v.  Eldenmuller,  37  Cal.  364;  de- 
cree for  future  maintenance,  property,  114 
Cal.  547. 

Eltel  v.  Foote,  39  Cal.  439;  conclusiveness 
of  judgment  foreclosing  street  assess- 
ment 125  Cal.  262;  validity  of  judgment 
in  tax  suit  17  Wash.  423. 

Ekel  v.  Swift,  47  Cal.  619;  grounds  for  set- 
ting aside  decision.  122  Cal.  572. 

Elberg  v.  San  Luis  Obispo,  112  Cal.  316;  D. 
624,  679;  distinguished,  124  Cal.  342;  14 
Wash.  235;  recovery  of  illegal  taxes  paid, 
112  Cal.  315;  115  Cal.  68;  public  funds, 
what  not,  123  Cal.  155. 

Elder  v.  Kutner,  97  Cal.  490;  liability  on  in- 
demnity bond.  121  Cal.  519. 

Elder  v.  Spinks,  53  Cal.  293;  service  of 
amended  complaint  119  Cal.  454. 

El  Dorado  County  v.  Davison.  30  Cal.  521; 
franchise  to  collect  tolls,  122  Cal.  340. 

El  Dorado  Co.  v.  Meiss,  100  Cal.  268;  dis- 
tinguished, 115  Cal.  537;  validity  of  ordi- 
nance, 119  Cal.  121,  122;  creation  of  office 
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of  license  collector,  112  Cal.  70;  120  Gal. 
305. 

Eldred  v.  White,  102  Cal.  GOO;  plain,  speedy, 
and  adequate  remedy  at  law,  effect  of,  116 
Cal.  135. 

Eldrldge  v.  Cowell,  4  Cal.  80;  conveyance 
of  tide  lands,  118  Cal.  215;  alienation  of 
submerged  lands,  118  Cal.  185. 

Elledge  v.  National  etc  Ry.  Co.,  100  Cal.  282; 
liability  of  master  to  servant,  117  Cal.  423; 
assumption  of  risks,  125  Cal.  635;  fellow 
servants,  114  Cal.  182. 

Elliott  v.  Chapman,  15  Cal.  383;  bond  on  ap- 
peal, 9  S.  Dak.  314. 

Elliott  v.  Peck,  53  Cal.  85;  facts  found  must 
support  judgment,  14  Utah,  462, 

Elliott  v.  Warfield,  122  Cal.  632;  D.  85,  86. 

Ellis,  Ex  parte,  11  Oal.  222;  quoted,  con- 
struction of  statutes,  12  Utah,  272;  habeas 
corpus,  privilege  of,  9  S.  Dak.  391;  judg- 
ment against  firm,  effect  of,  16  Utah,  491. 

Ellis  v.  Crawford,  39  Cal.  526,  528;  circum- 
stantial evidence  to  prove  agency,  114  Cal. 
688. 

Ellis  v.  Massachusetts  Mut  Life  Ins.  Co., 
113  Cal.  612;  D.  387. 

Ellis  v.  Polhemus,  27  Cal.  360;  quoted, 
claim,  what  is.  18  Wash.  76. 

Ellis  v.  Rademacher,  125  Cal.  556;  D.  402, 
404. 

Elmore  v.  Elmore,  114  Cal.  516;  D.  407,  704. 

Eltzroth  v.  Ryan,  91  Cal.  584;  notice  that 
case  set  for  trial,  122  Cal.  678. 

Ely  v.  Ferguson,  91  Cal.  187;  diversion  of 
water  on  public  land,  121  Cal.  60. 

Ely  v.  Yore,  71  Cal.  130;  complaint  for  for- 
cible entry,  125  Cal.  265. 

Emeric  v.  Alvarado,  64  Cal.  529;  validity  of 
deed,  113  Cal.  309;  decree  not  adjudicat- 
ing interests  of  parties,  116  Cal.  431. 

Emeric  v.  Alvarado,  90  Cal.  444;  discretion 
in  allowance  of  amendments,  122  Cal.  110; 
assessment,  when  void,  121  Cal.  659;  ad- 
verse claim  not  tried  on  foreclosure,  124 
Cal.  669. 

Emeric  v.  Oilman,  10  Cal.  404;  mandamus 
to  compel  payment  of  claim  against 
county,  14  Utah,  333. 

Emeric  v.  Tarns,  6  Cal.  156;  written  instru- 
ment, pleading  of,  14  Utah,  267. 

Emerson  v.  Bergin,  76  Cal.  202;  presump 
tion  that  agreement  is  written,  117  Cal 
207. 

Emerson  v.   Santa  Clara  Co.,  40  Cal.  543 
distinguished,  114  Cal.    104;  doubted,    121 
Cal.  378;  disregard  of  law  by  jury,  6  S 
Dak.  339;  verdict  against  law,  7  N.  Dak 
97;  15  Wash.  181. 

Emery  v.  S.  F.  Gas  Co.,  28  Cal.  345:  ap 
portlonment  of  assessments,  7  N.  Dak 
G52.   664,  669. 

Emigrant  Ditch  Co.  v.  Webber,  108  Cal.  88; 
action  by  corporation,  filing  articles,  120 
Cal.  180. 

Emmons  v.  Barton,  109  Cal.  662;  voluntary 
conveyances,  validity  of,  117  Cal.  147,  153: 
115  Cal.  671;  122  Cal.  659;  Insolvency  as 
evidence  of  fraud,  115  Cal.  77;  right  to 
complain  of  fraud  not  assignable,  124  Cal. 
532;  husbands  or  wives  as  witnesses,  320 
Cal.  482:  what  acts  do  not  create  trust, 
122  Cal.  427. 


Empire  Gold  M.  Co.  v.  Bonanza  Gold  M. 
Co.,  67  Cal.  406;  appealable  order,  21 
Mont,  8. 

Englebrecht  v.  Shade,  47  Cal.  627;  exemp- 
tion of  homestead,  what  covers,  19  Mont 
557. 

Engelbret  v.  McElwee,  122  Cal.  284;  D.  618. 

Engle,  Estate  of,  124  Cal.  292;  D.  310. 

Engles  v.  Marshall,  19  Cal.  329;  sufficiency 
of  delivery  of  personal  property,  123  Cal. 
177;  change  of  possession,  8  8.  Dak.  402. 

Eppinger  v.  Kendrick,  114  Cal.  620;  D.  101, 
378    402    558. 

Eppinger  v.  Scott,  112  Cal.  369;  D.  294,  290, 
683. 

Equitable  Nat.  Bk.  v.  Griffin  &  Shelley  Co., 
113  Cal.  692;  D.  551. 

Erenberg  v.  Peters,  66  Cal.  114;  parol  modi- 
fication of  written  agreement,  121  CaL 
175. 

Erlanger  v.  Southern  Pac.  R.  R.  Co.,  109 
Cal.  395;  error  induced  by  appellant,  124 
Cal.  498;  sureties  on  appeal,  118  Cal  115. 

Ernst  v.  Cummlngs,  55  CaL  179;  completion 
of  contract,  117  Cal.  672. 

Ertle  v.  Leary,  114  Cal.  238;  D.  665. 

Eslinger  v.  Eslinger,  47  Cal.  62;  modifica- 
tion of  judgments,  112  Cal.  278. 

Esmond  v.  Chew,  15  Cal.  137;  Injury  to  ad- 
joining property,  20  Mont  186. 

Espinosa  v.  Gregory,  40  Cal.  58;  presump- 
tion that  loan  is  barred,  121  Cal.  511. 

Esrey  v.  &  P.  Co.,  103  Cal.  541;  quoted, 
contributory  negligence,  115  Cal.  114;  dis- 
tinguished, 121  Cal.  232;  contributory  neg- 
ligence, 115  Cal.  128;  avoiding  injury  to 
one  guilty  of,  118  Cal.  63. 

Estate  of.    See  Name  of  Party. 

Esterbrook  v.  O'Brien,  98  Cal.  671;  restrain- 
ing collection  of  void  assessment,  122  Cal. 
542. 

Estrada  v.  Murphy,  19  Cal.  248;  confirma- 
tion and  patent,  effect  of,  121  Cal.  70; 
equitable  defense  to  action  for  lands,  22 
Nev.  27. 

EstreUa  Vineyard  Co.  v.  Butler,  125  Cal. 
232;  D.  15,  261,  379. 

Etchas  v.  Orena,  121  Oal.  270;  D.  63,  527, 
558. 

Etcheborne  v.  Auzerals,  45  Cal.  125;  new 
matter  constituting  a  defense,  118  Cal. 
690. 

Etchepare  v.  Aguirre,  91  Cal.  288,  295;  want 
of  change  of  possession,  117  Cal.  48;  suf- 
ficiency of  delivery,  123  CaL  177. 

Eureka  v.  Armstrong,  83  Cal.  623;  distin- 
guished, 120  Cal.  63;  ejectment  by  city  for 
street,  120  Cal.  60. 

Eureka  v.  Croghan,  81  Cal.  524;  offer  of  ded- 
ication, 123  Cal.  671;  intention  to  dedicate 
must  be  clear,  116  Cal.  595;  revocation  of 
offer  of  dedication,  21  Colo.  108. 

Eureka  v.  Fay,  107  Cal.  166;  distinguished, 
120  Cal.  63;  ejectment  by  city  for  street, 
120  Cal.  60. 

Eureka  v.  Gates,  120  Cal.  54;  D.  235,  647. 

Eureka  v.  McKay  &  Co.,  123  Cal.  666;  D. 
63,  241,  242,  243. 

Eureka  Lake  Co.  v.  Superior  Court,  66  Cal. 
311;  manner  of  service,  120  Cal.  39. 

Eureka  etc.  R.  R.  Co.  v.  McGrath,  74  Cal. 
49;  dismissal  of  appeal  not  taken  in  time, 
15  Utah,  365,  368. 
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Eustace  v.  Jahns,  38  Cal.  3;  allowance  of  at- 
torneys' fees,  123  Cal.  660;  liability  of  es- 
tate for  tort  of  executor,  119  Cal.  494. 

Evans  v.  De  Lay,  81  Cal.  105;  Impeachment 
of  witness,  evidence  admissible,  124  Cal. 
657. 

Evans  v.  Evans,  41  Cal.  103,  108;  corrobo- 
rating evidence,  119  Cal.  191;  120  Cal.  186, 
387. 

Evans  v.  Gerken,  105  Cal.  313;  discharge  of 
executor,  19  Utah,  417. 

Evans  v.  Johnston,  115  Cal.  180;  D.  253,  275, 
300. 

Evans  v.  Judson,  120  Cal.  282;  D.  61,  463, 
468;  removal  of  improvements  by  lessee, 
122  Cal.  521. 

Evans  v.  Paige,  102  Cal.  132;  capacity  to 
sue,  how  assigned  on  appeal,  116  Cal.  643. 

Everett  v.  Everett,  52  Cal.  383;  alimony 
cannot  be  granted,  when,  8  N.  Dak.  237. 

Everett  v.  Los  Angeles  etc.  Ry.  Co.,  115  Cal. 
105;  D.  513,  591;  quoted  and  distinguish- 
ed, 124  Cal.  413;  duty  of  one  crossing 
track,  123  Cal.  280. 

Everadon  v.  May  hew,  65  Cal.  163;  bona  fide 
purchaser,  who  is  not,  124  Cal.  579;  quoted, 
bona  fide  purchaser,  what  to  show,  119 
Cal.  64. 

Eversdon  v.  May  hew,  85  Cal.  9;  notice  of 
unrecorded  deed,  21  Mont.  77;  general  ob- 
jection to  evidence,  112  Cal.  23;  objection, 
when  too  late,  121  Cal.  173;  124  Cal.  665. 

Ex  parte.    See  Name  of  Party. 
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agency  and  powers  of  agent  are  questions 
of  fact,  114  Cal.  688;  waiver  by  general 
agent  121  Cal.  453;  waiver  of  warranty, 
124  Cal.  169. 
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Farrell  v.  Trustees,  85  Cal.  408;  special  leg- 
islation, 125  Cal.  192. 
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the  pleadings,  113  Cal.  171;  23  Colo.  430. 
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quit,  13  Colo.  App.  454. 
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154. 

Fernandes  v.  Sacramento  etc.  R.  R.  Co.,  52 
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Field  v.  Shorb,  99  Cal.  661;  delusions,  effect 
on  will,  116  Cal.  653. 
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553;  Insufficient  showing  of  surprise,  124 
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Fitzgerald  v.  Urton,  5  Cal.  308;  possession 
is  sufficient  against  mere  trespasser,  114 
Cal.  383. 

Fitzhugh  v.  Ashworth,  119  Cal.  398;  D.  511, 
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195. 
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Goldtree  v.   Allison,  119  CaL  344;  D.  285; 

conclusiveness  of  decrees  of  distribution. 

124  Cal.  24;  119  Cal.  570. 

Goldtree  v.  McAllister,  86  Oal.  104;  fore- 
closure sale  where  property  in  different 
counties,  116  Oal.  229. 

Goldtree  v.  Thompson.  79  Oal.  613;  decree  of 
distribution,  119  Oal.  558. 

Goldtree  v.  Thompson,  83  Cal.  420;  ag- 
grieved parties,  8  S.  Dak.  478;  public  ad- 
ministrator, right  of  appeal.  118  CaL  503. 

Golinsky  v.  Allison,  114  Cal.  458;  D.  11,  12; 
construction  of  power,  119  Cal.  534. 

Golson  v.  Dunlop,  73  Cal.  165;  distinguished, 
119  Cal.  345. 

Goodenow  v.  Ewer.  16  CaL  461;  relief  in 
equity  against  errors  at  law,  116  Gal.  284; 

123  Oal.  171;  mistake  of  law  not  corrected, 
17  Utah,  60. 

Goodnow  v.  Parker,  112  CaL  437;  D.  638. 

Goodrich  v.  Van  Landigham,  46  Oal.  601; 
possession,  what  constitutes,  6  N.  Dak. 
348. 

Goodsell  v.  Ashworth,  96  Oal.  397;  anoth<%r 
appeal,  115  Oal.  225. 

Goodsell  v.  Ashworth.  115  CaL  222;  D.  429. 
510. 

Goodwin  v.  Goodwin,  59  Cal.  560;  undue  in- 
fluence, sufficiency  of  evidence,  117  Cal. 
269. 

Goodwin  v.  Scheerer,  106  CaL  690;  another 
appeal,  125  CaL  155.  156.  157,  158,  159. 

Gordon,  Ex  parte,  92  Cal.  478;  appearance  in 
contempt,  120  Oal.  39. 

Gordan,  Ex  parte,  95  CaL  874;  power  of 
court  does  not  depend  upon  allegations, 
114  Cal.  545. 

Gordon  v.  Searing,  8  Oal.  50;  production  of 
papers,  14  Utah,  343. 

Gore  v.  McBrayer,  18  Cal.  583;  oral  agree- 
ment relating  to  mine,  17  Wash.  237; 
rights  of  occupants,  22  Nev.  67. 

Gorman  v.  Russell,  11  Cal.  531;  partners, 
who  are,  6  S.  Dak.  502. 

Gorman  v.  Southern  Pac.  Co.,  97  Cal.  1;  dis- 
cussed, 113  CaL  115,  117;  liability  of  mas- 
ter for  acts  of  servant,  121  Oal.  141. 

Gosiiner  v.  Grangers'   Pa«V   of   California, 

124  Cal.  225;  D.  16.  ', 
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Gose  v.  Strelitz,  54  Gal.  640;  notice  of  lien, 

amendment   of,  120  Gal.  183;  compliance 

with  statute,  17  Utah,  309. 
Gould,  Ex  parte,  90  Cal.  300;  nature  of  con- 
tempt, 119  Gal.  419. 
Gould  v.  Eaton,  111  Cal.  639;  another  appeal, 

117  Gal.  541;  underground    streams,   124 

Gal.  635;  water  artificially  developed,  125 

Gal.  450. 
Gould  v.  Baton,  117  Cal.  539;  D.  59,  724,  725, 

728. 
Gould  v.  Stafford,  77  Col.  66;  rights  of  ripa- 
rian owners,  116  Cal.  592. 
Gould  v.  Stafford,  91  Cal.  146;  reversioner, 

right  of  action  by,  113  Cal.  642:  diversion 

to  nonriparian  lands,  117  Cal.  543. 
Gould  v.  Stafford,  101  Cal.  32;  discretion  as 

to  amendments,  113  Cal.  388. 
Goyhinech  v.  Goyhinech,  80  Cal.    409;  dis- 
missal   of    appeal  not  taken  in  time,  15 

Utah,  365. 
Gracier  v.  Weir,  45  Cal.  54;  explained,  19 

Mont.  311. 
Grady  v.  Donahoo,  X08  Cal.  211;  discretion 

in  opening  default,  116  Cal.  381;  32  Or. 

63;  granting  relief  from  order,  121  Cal.  416. 
Graham  v.  Farmers'  etc.  Bank  of  Los  An- 
geles, 116  CaL  463;  D.  345. 
Graham  v.  Larimer,    83    Cal.    173;  proving 

ownership  of  note,  29  Or.  45. 
Graham   v.    Stewart,    68   Cal.    379;  quoted, 

homestead,  rights  of  survivor  on  second 

marriage,  113  Cal.  33. 
Graham    Paper  Co.  v.  Pembroke,  124  CaL 

117;  D.  70. 
Grand  v.  Dreyfus,  122  Gal.  58;  D.  629. 
Granger  v.  Original  Empire  etc.  Co.,  59  del. 

678;  resolution,  validity  of,  124  Cal.  172; 

meeting   of  directors,  presumption  as  to, 

122  CaL  132. 
Granger  v.  Robinson.  114  Cal.  631;  D.  33; 

sufficiency  of  bond  on  appeal,  121  Cal.  581. 
Grangers'  Bank  v.  Sliuey,  17  Cal.  1;  note  as 

payment,  125  Gal.  483. 
Grangers'  etc.  Assn.  v.  Clark,  67  Cal.  634; 

right  of  nominatio?!  of  administrator,  122 

Cal.  169;  estoppel    of    one    dealing  with 

bank,  122  Gal.  169. 
Grangers'  etc.  Assn.  v.  Clark,  84  Cal.  201; 

defense    not   alleged,  evidence  as  to,  119 

Cal.  433. 
Granlce,  Ex  parte,  51  Cal.  375;  discharge  on 

habeas  corpus,  32  Or.  184. 
Granite  Gold  Min.  Co.  v.  Maginness-,  118  CaL 

131;  D.  156,  291,  295,  475. 
Grannis  v.  Lorden,  103  Oal.  472;  discretion 

as  to  dissolution  of  preliminary  injunction, 

121  Cal.  55. 
Grant  v.  Burr,  54  Cal.  300;  validity  of  trust 

deeds,  122  Gal.  170;  nature  of,  6  S.  Dak. 

603;  limitations  in  equity,  7  N.  Dak.  266. 
Grant  v.  Heverin,  77  CaL  263;  real  party  in 

interest,  112  CaL  83. 
Grant  v.  Los  Angeles  etc.  Ry.  Co.,  116  Oal. 

71;  D.  27,  594. 
Grant  v.  McPherson,  104  Cal.  167;  quoted, 

weight  of  evidence,  121  Cal.  284. 
Grant  v.  Moore,  29  Cal.  644;  order  granting 

new  trial,  grounds-  of,  8  N.  Dak.  193. 
Grant  v.  Murphy,  116  Cal.  427;  D.  403,  513. 
Grant  v.  Sheerin,  84  Cal.  200;  objection,  how 

to  be  taken,  119  Cal.  52;  waiver  of  defect 

in  pleading,  22  Nev.  201. 


Grant  v.  Superior  Court,  106  CaL  324;  order 
fixing  compensation  of  receiver  is  appeal- 
able, 116  Cal.  72. 

Grattan  v.  Wiggins,  23  CaL  16;  statute  of 
limitations  a  personal  privilege,  122  CaL 
653;  cited,  generally,  20  Wash.  449. 

Graves  v.  Hebbron,  125  CaL  400;  D.  112,  404, 
578. 

Graves  v.  Mono  Lake  etc.  Min.  Co.,  81  CaL 
303;  distinguished,  112  Oal.  60;  pledge  of 
stock,  validity  of,  113  Oal.  278;  certificate 
of  stock  is  not  negotiable,  113  Cal.  13. 

Gray  v.  Corey,  48  Cal.  208;  doubted,  8  N. 
Dak.  472,  473. 

Gray  v.  Dougherty,  25  Oal.  266;  action  be- 
fore maturity  of  obligation  no  bar,  123 
Gal.  519;  conclusiveness  of  former  judg- 
ment, 116  Cal.  484;  repudiation  of  con- 
tract, 30  Or.  127. 

Gray  v.  Eschen,  125  Cal.  1;  D.  380,  423,  424. 

Gray  v.  Hawes,  8  Cal.  563;  requisites  of 
summons,  20  Mont  557. 

Gray  v.  Lucas,  115  Cal.  430;  D.  655,  656,  659; 
certificate  of  engineer,  124  Oal.  438;  124 
Oal.  441. 

Gray  v.  Mc Williams,  98  Oal.  161;  drainage 
on  lower  land,  118  Gal.  288;  enjoining  erec- 
tion of  embankment,  14  Wash.  80. 

Gray  v.  Nunan,  63  CaL  220;  waiver  of  ob- 
jection, 15  Utah,  292. 

Gray  v.  Palmer,  9  Cal.  628;  guardians  ad 
litem,  125  Cal.  258;  claim,  what  is,  18 
Wash.  76. 

Gray  v.  Richardson*  124  Cal.  460;  D.  653; 
655. 

Gray  v.  Superior  Court,  €1  Cal.  337;  bond  on 
appeal,  9  S.  Dak.  314. 

Gray  v.  Wells,  118  Cal.  31;  D.  146,  547. 

Gray  v.  Winder,  77  Cal.  525;  notice  of  writ- 
ten decision,  when  unnecessary,  116  CaL 
139. 

Green,  Ex  parte.  94  Cal.  387;  imprisonment 
to  satisfy  fine,  113  Cal.  86. 

Green  v.  Beckman,  59  CaL  545;  stockhold- 
er's liability,  when  barred,  125  Oal.  488. 

Green  v.  Butler,  26  Gal.  599;  findings  on  con- 
flicting evidence  not  reviewed*  14  Utah, 
254. 

Green  v.  Hebbard,  95  CaL  39;  appealability 
of  order,  119  Cal.  163. 

Green  v.  Killey,  38  Cal.  201;  statement  omit- 
ting specifications  of  errors,  13  Utah,  8. 

Green  v.  Palmer,  15  CaL  415;  complaint  stat- 
ing evidence  instead  of  ultimate  facts,  122 
Cal.  346;  allegations  and  proofs,  17  Utah, 
157. 

Green  v.  Robertson,  64  CaL  76;  quoted,  com- 
pensation of  broker,  125  Cal.  279. 

Green  v.  Southern  Pac.  Co.,  122  Oal.  563;  D. 
517,  518,  588,  743. 

Green  v.  State,  73  Oal.  29;  liability  of  state 
for  acts  of  officers,  121  Cal.  23;  state  per- 
mitting suit,  9  S.  Dak.  456;  8  S.  Dak.  533. 

Greenbaum  v.  Turrill,  57  Oal.  285;  right  to 
jury  trial,  10  S.  Dak.  5;  striking  out,  6  S. 
Dak.  481. 

Greenwood  v.  Adams,  80  Oal.  74;  tax  deed, 
validity  of,  117  Cal.  703;  extension  of  time 
for  taking  appeal,  15  Utah,  279. 

Greer  v.  Tripp,  56  Cal.  209;  former  judg- 
ment, 117  Cal.  360. 

Gregg  v.  Bostwick,  33  Cal.  220;  homestead, 
necessity  of  occupancy,  18  Mont  26. 
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Gregg  v.  San  Francisco  etc.  R.  R.  Co.,  59 
Cal.  312;  conditional  order  granting  new 
trial,  125  Cal.  654. 

Gregory. .  See  James  W.  Gregory. 

Gregory,  Estate  of,  122  Oal.  483;  D.  26,  253. 

Gregory  v.  Blanchard,  98  Oal.  311;  exemp- 
tion of  franchise  from  execution,  122  Cal. 
97. 

Gregory  v.  Diggs,  113  CoL  196;  D.  370. 

Gregory  v.  Gregory,  102  Cal.  50;  agreed  case, 
no  findings  necessary,  115  Cal.  343;  motion 
for  new  trial,  when  improper,  120  Cal.  36; 
cited,  generally,  122  Cal.  481,  482;  dis- 
cussed, 120  Oal.  642. 

Gregory  v.  Nelson,  41  Cal.  278;  findings  not 
supporting  judgment,  122  Cal.  398;  find- 
ings outside  of  issuesv  118  Cal.  287. 

Greig  v.  Riordan,  99  Cal.  316;  distinguished, 
124  Oal.  686;  125  Cal.  615;  filing  plans  and 
specifications,  120  Cal.  456;  117  Oal.  473; 
115  Cal.  661. 

Grey  v.  Tubbs,  43  Cal.  359;  equity  will  not 
make  new  contract,  123  Gal.  9. 

Grlbble  v.  Columbus  Brewing  Co.,  100  Cal. 
67;  denial  on  information  and  belief,  10  S. 
Dak.  136;  ratification  of  contract,  123  Cal. 
397;  113  Oal.  231,  230;  voluntary  accept- 
ance of  benefits,  113  Cal.  561. 

Gridley  v.  Dora,  57  Cal.  78;  betting  on  horse- 
races void,  115  Cal.  456. 

Griffin  v.  Dingley,  114  Oal.  481;  D.  262. 

Griffith,  Estate  of,  84  Col.  107;  decree  of  dis- 
tribution, conclusiveness  of,  116  Oal.  362; 
119  Cal.  149;  relief  against  judgment  in 
equity  for  fraud*  114  Oal.  693. 

Griffith  v.  Grogan,  12  Cal.  317;  note,  whether 
payment,  122  Cal.  33:  120  Cal.  447. 

Grifllth  v.  Lewin.  125  Cal.  618;  D.  102.  103. 

Grifllth  v.  New  York  etc.  Ins.  Co.,  101  Cal. 
117;  waiver  by  general  agent  of  company, 
121  Cal.  453. 

Griffith  v.  New  York  I4fe  Ins.  Co.,  101  Oal. 
627;  validity  of  policy,  114  Oal.  165,  166; 
forfeiture  of  policy,  123  Oal.  613. 

Griffiths  v.  Galindo,  86  Oal.  192;  Intent  to 
dedicate,  116  Oal.  696. 

Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal. 
405;  evidence  of  experts,  120  Cal.  14. 

Grigsby  v.  Napa  County,  36  Oal.  585;  dis- 
missal for  want  of  prosecution,  116  OaL 
489;  115  Cal.  628. 

Grlmbley  v.  Harrold,  .125  Oal.  24;  D.  97,  98, 
741. 

Grimm  v.  O'Connell,  54  Oal.  522;  tax  deed, 
validity  of,  117  Cal.  703;  10  S.  Dak.  225; 
strict  compliance  with  statute,  118  Oal. 
624,  625. 

Grimshaw  v.  Belcher,  88  Cal.  217;  consent, 
withdrawal  of,  124  Cal.  379. 

Grimwood  v.  Barry,  118  Oal.  274;  D.  153. 

Grogan  v.  San  Francisco,  18  Oal.  590;  duty 
to  refund  money,  117  Cal.  439;  right  of 
San  Francisco  in  pueblo  lands,  124  OaL 
356;  acceptance  of  benefits,  8  N.  Dak.  103. 

Grogan  v.  Vache,  45  Oal.  610;  conveyance  of 
part  of  larger  tract,  30  Or.  200. 

Gronfler  v.  PuymiroL  19  Cal.  629;  appoint- 
ment of  guardian,  notice,  125  Cal.  515. 

Groom e,  Estate  of,  94  CaL  69;  void  contract 
is  not  subject  of  action,  114  Cal.  94. 

Groome  v.  Aimstead,  101  Oal.  425,  429;  rea- 
soning of  lower  court,  116  Cal.  330. 


Groppenglesser  v.  Lake.  108  Cal.  37;  con- 
tract induced  by  fraud.  120  Oal.  66;  con- 
structive fraud,  34  Or.  57. 

Gross  v.  Kellehar,  80  Cal.  519;  effect  of  re- 
versal, 8  S.  Dak.  587. 
Gross  v.  Parrott,    16    Cal.    143;  release  of 
surety.  122  Cal.  668. 

Grotefend  v.  Ultz,  53  Oal.  666:  assessment 
and  certificate,  when  void,  117  CaL  703. 

Gruhn  v.  Stanley,  92  Cal.  86;  judgment  in 
action  on  joint  contract,  31  Or.  312. 

Gram  v.  Barney,  55  Cal.  254;  sufficiency  of 
answer  in  action  to  recover  personalty. 
121  Cal.  243. 

Gruwell  v.  Seyboldt,  82  Cal.  10;  relief  against 
judgment  in  equity  for  fraud,  114  CaL 
693.  694. 

Guardianship  of.    See  Name  of  Party. 

Guerrero,  In  re,  69  Cal.  88;  consolidation  act 
of  San  Francisco  not  repealed  by  constitu- 
tion, 114  Cal.  563. 

Guidery  v.  Greens  95  Oal.  630;  distinguished, 
117  Cal.  210. 

Guild  Gold  Min.  Go.  v.  Mason,  115  Oal.  95; 
D.  47,  55. 

Gumpel  v.  Castagnetto,  97  CaL  15;  dismissal 
of  appeal,  124  CaL  673;  settlement  of  bill, 
renewal  of  motion,  122  Cal.  68;  affirming 
order  denying  new  trial  without  inquiry 
into  merits,  114  Cal.  590. 

Gunter  v.  Janes,  9  Cal.  043;  creditor,  who  is 
not,  15  Utah,  306;  jurisdiction  of  probate 
court,  11  Colo.  App.  510,  512. 

Gunter  v.  Laffan,  7  Oal.  592;  law  of  the  case, 
14  Utah,  249. 

Gurnee  v.  Maloney,  38  Cal.  85;  power  to  al- 
low attorney's  fee,  123  Cal.  394;  liability 
of  executors  for  attorneys'  fees,  123  CaL 
659;  allowances  to  receiver,  123  Oal.  427. 

Gurnee  v.  Superior  Court,  58  CaL  88;  retro- 
active construction  to  be  avoided,  15  Utah. 
211;  venue  of  action  to  determine  adverse 
claim,  16  Utah,  160. 

Gushee  v.  Leavitt,  5  Cal.  160;  fraud  as  a 
defense  must  be  pleaded,  113  CaL  237. 

Guy  v.  Bibend,  41  Cal.  322;  presumption 
that  contract  is  in  writing,  117  CaL  209, 
210. 

Guy  v.  Du  Uprey,  16  Cal.  197;  distinguished, 
125  CaL  275;  quoted,  authority  of  guard- 
ian, 124  Cal.  157, 159;  subrogation  of  volun- 
teer, 125  Cal.  651. 

Guy  v.  Ide,  6  Oal.  99;  assignee  of  certificate 
of  redemption,  121  Cal.  544;  receiver  of 
mortgaged'  property,  19  Wash.  454. 

Guy  v.  Washburn,  23  Cal.  Ill;  payment  un- 
der protest,  14  Wash.  233. 

Gwinn  v.  Hamilton.  75  Cal.  265;  law  of  the 
case,  112  Cal.  366;  sufficiency  of  findings, 
116  Cal.  40. 

Gwynn  v.  Dierssen,  101  Cal.  563;  assess- 
ment, when  void,  121  Cal.  661;  presump- 
tion on  deed  to  married  woman,  122  Oal. 
360;  community  property,  what  is,  124  Oal. 
218;  act  not  retroactive,  122  Cal.  361. 

Haas,  In  re,  97  Oal.  232;  powers  of  county 

court,  11  Colo.  App.  475;  11  Colo.  App.  510. 
Haas  v.  Whdttier,  97    Cal.    411;    intent  to 

make  fraudulent  preference.  118  Cal.  434; 

preference  by  debtor,  118  CaL  436. 
Haber  v.  Brown,  101  CaL  445;  cited,  121  CaL 
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Hagar  y.  Supervisors,  47  Gal.  222;  public  use, 
20  Wash.  90. 

Hagely  v.  Hagely,  68  Cal.  348;  plea  of  stat- 
ute of  limitations,  sufficiency  of,  124  Oal. 
449. 

Ha  gen  v.  Beth,  118  Cal.  330;  D.  372. 

Hager  v.  Shindler,  29  Cal.  60;  statute  of 
limitations,  fraud,  11?  Gal.  445;  fraudulent 
conveyance,  ownership  of  other  property, 
123  Cal.  372;  evidence  of  insolvency,  12 
Utah,  24. 

Hager  v.  Sou.  Pac.  Co.,  98  Cal.  309;  contribu- 
tory negligence.  115  Cal.  128;  no  defence, 
when,  34  Or.  216. 

Hagle  t.  Hagle,  68  Cal.  588;  decree  for  main- 
tenance 124  Cal   53. 

Hagle  v.  Hagle,  74  Cal.  608,  612;  limited  di- 
vorces, 123  Cal.  655. 

Hagman  v.  Williams,  88  Cal.  146;  specifica- 
tions of  error,  115  Cal.  220. 

Hahn  v.  Kelly,  34  Cal.  391;  presumption  on 
appeal,  120  Cal.  351;  cone  iusive*  ess  of 
judgment  foreclosing  street  assessment, 
125  Cal.  262;  conclusiveness  against  col- 
lateral attack,  17  Wash.  422,  424;  r  roof  of 
service,  what  includes,  12  XT  rah,  313,  314, 
319;  publication  of  summons,  constructive 
notice,  12  Utah,  322,  326;  affidavit  not  part 
of  judgment-roll,  19  Utah,  113. 

Haight  v.  Green,  19  Cal.  113:  grounds  for 
setting  aside  decision,  122  Cal.  572;  com- 
plaint in  ejectment,  113  Cal.  20. 

Haight  v.  Tryon,  112  Oal.  4;  D.  828,  524; 
specification  of  insufficiency  of  evidence, 
18  Utah,  147;  sufficiency  of  specifications, 
120  Cal.  548. 

Haile  v.  Smith,  113  Cal.  656;  D.  706.  709,  710; 
effect  of  tender  on  lien,  122  Cal.  283;  re- 
scission of  contract,  125  Cal.  220;  effect  of 
tender,  123  Cal.  543. 

Hale,  Estate  of,  121  Cal.  125:  D.  283,  738; 
bond  before  partial  distribution,  121  Cal. 
394. 

Hale  v.  McGettlgan,  114  Cal.  112;  D.  128, 
165,  261,  262,  534,  642;  elections  in  San 
Francisco,  114  Cal.  319. 

Hale  v.  Trout,  35  Cal.  229;  prospective  profits 
as  damages,  116  Cal.  245,  246. 

Hale  &  Norcross  S.  M.  Co.  v.  Fox,  120  Cal. 
261;  D.  47;  another  appeal,  122  Cal.  56. 

Hale  etc.  Min.  Co.  y.  Fox,  122  Cal.  56;  D.  25, 
45. 

Haley  v.  Amestoy,  44  Cal.  132;  sufficiency  of 
description.  120  Cal.  315. 

Hall  v.  Arnott,  80  Cal.  348;  mortgage  does 
not  pass  title,  114  Cal.  426;  findings  to  be 

.  within  issues,  34  Or.  401;  118  Cal.  287; 
liability  of  mortgagor,  119  Cal.  293;  waiver 
of  mortgage  lien,  120  Cal.  500. 

Hall  v.  Capps,  107  Cal.  513;  parol  evidence 
inadmissible,  when,  118  Cal.  627. 

Hall  v.  Center,  40  Cal.  63;  consideration  for 
option,  30  Or.  120;  quoted,  specific  per- 
formance, mutuality  of  remedy,  119  Cal. 
37. 

Hall"  v.  The  Emily  Banning,  33  Cal.  522; 
granting  new  trial,  discretion,  8  S.  Dak. 
570. 
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over  Its  records,  113  Cal.  71. 

Hall  v.  Superior  Court,  68  Oal.  24;  motion  to 
dismiss  appeal,  7  N.  Dak.  446. 


Hall  v.  Susskind,  109  Cal.  203;  another  ap- 
peal, 120  Cal.  560. 

Hall  v.  Susskind,  120  Cal.  559;  D.  48,  88,  302, 
524,  690. 
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Halleck  v.  Moss,  22  Cal.  266;  demand,  neces- 
sity of,  8  N.  Dak.  114. 

Hallock  v.  Jaudin,  34  Cal.  167;  construction 
of  pleading,  6  S.  Dak.  568;  quoted,  appeal 
from  judgment  by  default  10  Wnsh.  618; 
defects  cured  by  verdict  112  Cal.  591; 
quoted,  default  judgment,  appeal  from,  7 
S.  Dak.  457. 

Ham  v.  Santa  Rosa  Bank,  62  Cal.  125;  man- 
ner of  selecting  homestead,  22  Mont.  253; 
value  of  homestead,  22  Mont.  508. 

Hamilton,  Estate  of,  34  Cal.  464;  distin- 
guished and  limited.  122  Cal.  43;  letters  of 
administration,  effect  of,  122  Cal.  47. 

Hamilton,  Estate  of,  66  Cal.  f>76;  family  al- 
lowance, 117  Cal.  514. 

Hamilton,  Estate  of,  120  Cal.  421;  D.  348, 
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Hamilton  v.  Delhi  Min.  Co.,  118  Gal.  148;  D. 

326,  463,  464,  467. 
Hamilton  v.  Smith,  125  Cal.  530;  D.  426. 

Hammond  v.  Wallace.  8")  Cal.  522;  nonper- 
formance by  vendor,  121  Cal.  46;  quoted, 
restoration  on  rescission,  120  Gal.  509. 
.Hanchett    v.    Finch,  47  Cal.    192;  doubted, 
change  of  venue,  8  S.  Dak.  290. 

Hancock  v.  Burton,  61  Cal.  70;  place  of  trial, 
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Hancock  v.  Preuss*  40  Cal.  572:  service  of 
summons,  22  Nev.  184. 

Hancock  Ditch  Co.  v.  Bradford,  13  Cal.  637; 
quoted,  meaning  of  trial,  116  Cal.  667. 

Hanklns  v.  Ottinger,  115  Cal.  454;  D.  340. 

Hanley  v.  Hanley,  114  Cal.  690;  D.  357,  358, 
408. 

Hanley  v.  Sixteen  Horses,  97  Cal.  183;  repeal 
of  statute  by  implication,  lit;  Cal.  114. 

Hannan  v.  McNickle,  82  Gal.  122;  retaining 
possession  and  recovering  money  paid,  113 
Oal.  664. 

Hansen  v.  Ry.  Co.,  105  Cal.  379;  trespasser 
on  track,  who  is  not  16  Utah,  50. 

Hansen  v.  Slaven,  98  Cal.  377,  382;  waiver  of 
tender,  119  Cal.  102. 

Hanson  v.  Graham,  82  Gal.  631;  resident, 
who  is  not  6  S.  Dak.  507. 

Hanson  v.  McCue,  42  Cal.  303;  percolating 
waters,  8  S.  Dak.  89;  water  rights  by  user, 
17  Utah,  456;  124  Cal.  635;  power  to  recall 
remittitur,  123  Cal.  253. 

Harbaugh  v.  Honey  Lake  etc.  Co.,  109  Cal. 
70;  granting  relief  from  order,  121  Cal.  416. 

Hardenbergh  v.  Bacon,  33  Gal.  356;  estoppel 
by  judgment  113  Cal.  61. 
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Hardin  v.  Sin  Claire,  115  Cal.  460;  D.  274, 
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Harding  v.  Jasper,  14  Cal.  648;  what  consti- 
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Harding  v.  Minear,  54  Cal.  502,  506;  liberal- 
ity in  allowance  of  amendments,  122  Cal. 
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Hardy  v.  Hardy,  97  Oal.  125;  maintenance 
of  wife  without  diivorce,  122  Cal.  397;  offer 
to  return,  123  Cal.  654. 
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Hardy  v.  Hunt,  11  Gal.  343;  notice  of  assign- 
ment, 14  Wash.  179. 

Harding  v.  Vandewatar,  40  Cal.  77;  meetings 
of  directors,  17  Utah,  104. 

Hargrave  v.  Cook,  108  Cal.  73:  adverse  use 
of  water,  117  Cal.  182;  quantity  and  prior- 
ity of  appropriations,  80  Or.  83. 

Harkrader  v.  Moore,  44  Cal.  144;  probable 
cause,  who  decides.  8  Colo.  App.  88. 

Harlan  v.  Ely,  55  Cal.  340;  surety  appearing 
as  principal,  114  Cal.  625;  matters  coming 
within  findings,  120  Cal.  29;  sufficiency  of 
finding,  125  Cal.  103;  facts  found  must 
support  judgment,  14  Utah,  462. 

Harlan  v.  Peck,  33  Cal.  521;  object  of  statute 
of  limitations,  122  Cal.  46. 

Harlan  v.  Stufflebeem,  87  Cal.  508;  comple- 
tion of  building,  trivial  imperfections,  124 
Cal.  27;  liability  of  landlord  for  Hen,  120 
Cal.  284. 

Harmon  v.  Ashmead,  60  Cal.  442;  curing  de- 
fective pleading  by  default  or  verdict,  120 
Cal.  612;  default  Judgment  is  appealable, 
Id  Wash.  619. 

Harmon  v.  Page,  62  Cal.  44?:  defense  of 
statute  of  limitations,  how  raised,  114  Cal. 
38;  concurrent  remedies  against  stockhold- 
ers, 124  Cal.  150. 

Harmon  v.  San  Francisco  etc.  R.  R.  Co.,  86 
Cal.  617;  overstatement  in  claim  of  lien, 
115  Cal.  222. 

Harnett  v.  Central  Pac.  R.  R.  Co.,  78  CaL 
32;  sufficiency  of  specifications,  120  Cal. 
546. 

Harney  v.  Benson,  113  Cal.  314;  D.  509,  510. 

Harney  v.  Corcoran,  60  Cal.  314;  discretion 
in  allowance  of  amendments,  122  Cal.  110. 

Harney  v.  Heller,  47  Cal.  15;  resolutions  of 
intention,  119  Cal.  400. 

Harnish  v.  Bramer,  71  Cal.  155;  objection, 
how  to  be  taken,  119  Cal.  52;  equitable  re- 
lief against  judgments,  31  Or.  556. 

Harpending  v.  Meyer,  55  Cal.  555;  quoted, 
statute,  when  commences  to  run,  18  Mont. 
346. 

Harper  v.  Hildreth,  99  Cal.  265;  order  not 
appealable,  125  Oal.  16;  sen* ice  of  botice 
of  appeal,  112  Cal.  149;  122  Cal.  390;  ad- 
verse parties,  how  ascertained,  114  Cal. 
463;  court  on  appeal  confined  to  record,  120 
Cal.  24;  120  Cal.  369;  new  trial  of  a  mo- 
tion, 21  Mont.  9. 

Harper  v.  Lamping,  33  Cal.  611;  admissibil- 
ity of  evidence,  117  Cal.  665:  discretion  in 
denying  continuance,  118  Cal   673. 

Harper  v.  Minor,  27  Cal.  107;  error  not  ap- 
pearing in  record,  23  Nev.  372. 

Harper  v.  Rowe,  53  Cal.  233;  distinguished, 
118  Cal.  101. 

Harper  v.  Strutz,  53  Cal.  655;  heir  cannot 
maintain  ejectment,  121  Cal.  133. 

Harralson  v.  Barrett,  99  Cal.  007;  payment 
of  interest,  waiver  of  objection,  120  Cal. 
224;  newly  discovered  evidence,  125  Cal. 
548;  124  Cal.  21. 

Harrigan  v.  Mowry,  84  Cal.  450;  what  Judg- 
ment proper,  121  Cal.  71. 

Harrington  v.  Patterson,  124  Cal.  542;  D. 
332,  334. 

Harris  v.  Cook,  119  Cal.  454;  D.  679;  cited, 
125  Cal  43. 

Harris    v."    Gibbins,  114    Cal.  418;  D.    664; 


power  of  supervisors  to  employ  architect, 
115  Cal.  534,  537. 

Harris  v.  Harris,  59  Cal.  620;  special  find- 
ings control  general,  14  Utah,  323. 

Harris  v.  Harris,  71  Cal.  314;  separate  prop- 
erty, 119  Cal.  405;  distinguished,  113  Cal. 
687. 

Harris  v.  Harrison,  93  Cal.  676;  apportioning 
flow  of  stream,  116  Cal.  592;  113  Cal.  190, 
191;  equity  may  proc*)cd  to  a  final  deter- 
mination of  all  matters,  15  Utah,  376. 

Harris  v.  Hillegass,  54  Cal.  463;  complaint 
stating  evidence  instead  of  ultimate  facts, 
122  Cal.  346. 

Harris  v.  Hillegass,  66  Cal  79:  laches  as  a 
bar,  122  Cal.  14. 

Harris  v.  Kellogg,  117  Cal.  484:  D.  258,  473, 
474. 

Harris  v.  McGregor,  29  Cal.  125;  formation 
of  corporations,  compliance  with  statute, 

121  Gal.  529. 

Harris  v.  San  Diego  Flume  Co..  87  Cal.  526; 
ostensible  agency,  120  Cal.  243;  124  CaL 
227;  action  for  goods  sold  and  delivered, 
124  Cal.  22& 

Harris  v.  Taylor,  15  Cal.  349:  general  aver- 
ments of  fraud.  116  Cal.  135. 

Harris  v.  Zanone.  93  Cal.  59,  68;  repetitions 
of  slander,  119  Cal.  611;  119  Cal.  677,  680: 
quotedi,  pleading  in  action  for  slander,  122 
Cal.  61. 

Harrison  v.  McCormick,  69  Oal.  616;  another 
appeal,  122  Oal.  652. 

Harrison  v.  McCormick,  89  Cal.  327;  another 
appeal,  122  Cal.  652;  presumption  that  con- 
tract is  in  writing,  117  Cal.  209. 

Harrison  v.  McCormick,  122  Cal.  651;  D. 
240,  561. 

Harrison  v.  Patterson,  124  Cal.  542;  D.  606. 

Harrison  v.  Sutter  St.  Ry.  Co.,  116  Cal.  156: 
D.  518,  520,  521,  573,  592;  measure  of 
damages  in  action  for  death  of  relative, 

122  CaL  567;  excessive  damages,  125  CaL 
144;  distinguished.  125  Cal.  368. 

Harron  v.  Harron,  123  Cal.  508;  D.  24. 

Hart  v.  Burnett,  15  Cal,  530;  right  of  San 
Francisco  in  pueblo  lands,  124  Cal  356; 
alienation  of  pueblo  lands,  124  Cal.  356; 
sale  of  water  front  under  execution,  US 
Cal.  196;  exemption  of  franchise  from  exe- 
cution, 122  Cal.  97. 

Hart  v.  Ketchum,  121  Cal.  426;  D.  340.  341; 
delivery  of  gift,  121  Cal.  679,  682. 

Hart  v.  Kimball,  72  Cal.  283;  new  trial,  no- 
tice of  intention,  120  CaL  402. 

Hart  v.  Plum,  14  Cal.  149;  provisions  as  to 
time  are  directory,  116  Oal.  354. 

Hartley  v.  Brown,  46  Cal.  202;  patent  to 
executors,  121  Cal.  67;  cited  generally,  125 
Cal.  426. 

Hartman  v.  Olvera,  51  Cal.  501;  garnishee, 
compelling  payment  by,  12  Utah,  435. 

Harvey  v.  Meyer,  117  Oal.  60;  D.  7,  677. 

Harwood  v.  Marye,  8  CaL  580;  administra- 
tor as  a  party,  8  S.  Dak.  262. 

Haskell,  Ex  parte,  112  CaL  412;  D.  434,  538; 
discriminations'  in  licenses,  114  Cal.  281; 
void  provisions  of  ordinance,  114  CaL  279; 
invalid  severable  provision  in  statute,  120 
Cal.  306. 

Haskell  v.  Bartlett,  34  Cal.  281;  street  im- 
provement statute  to  be  strictly  followed, 
121  Oal.  123. 


TABLE  OP  CASES  DIGESTED  AND  CITED. 


787 


influence,  sufficiency  of  evidence,  116  OeL 

645. 
Herzo  v.  City  of  San  Francisco,  83  Cal.  184; 

refunding  money,  7  S.  Dak.  31. 
Herzog  v.  Purdy,  119  CaL  00;  D.  614,  615. 
Hess  v.  Winder,  34    Cal.    270;    injunction, 
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114  CaL  294. 
Hestres  v.  Brennau,  37  Cal.  388;  failure  to 

file  points  and  authorities  in  time.  116  Cal. 
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Hestres  v.  Clements.  21  Cal.  425;  waiver  of 

default,  116  Cal.  430. 
HeweU  v.  Lane,  53  Cal.  216;  validity  of  tax 

sale,  116  Cal.  552. 
Hewes  v.  Germain  Fruit  Co.,  106  Cal.  441; 

recovery  of  purchase  price,  120  Cal.  420. 
Hewes  v.  McLellan,  80  Cal.  303;  tax  sale, 
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Hewes  v.  Reis,  40  Oal.  255;  publication,  what 

insufficient,  122  Oal.  546. 
Hewitt  v.  Dean,  91  Cal.  5;  exercise  of  option, 

119  Cal.  302:    quoted,  forbearance  is  not 

waiver,  114  Cal.  569. 
Hewitt  v.  Dean,  91  Cal.  617;  modification  on 

appeal,  125  Cal.  89. 
Hewitt  v.  San  Jacinto  etc.  Irrig.  Dlst,  124 

Oal.  186;  D.  392,  505. 
Hewlett   v.    Epstein,    68    Oal.    184;    distin- 
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Heydenfeldt,  Estate    of,  106  Oal.  434;  an- 
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Heydenfeldt,  Estate  of,  117  Cal.  551;  D.  28, 
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chattel  mortgagee,  112  Cal.  218;  relief  in 

equity,  8  N.  Dak.  197. 
Heylman,  Ex  parte,  92  Cal.  492;  validity  of 

license,  112  CaL  419. 
Hibberd  v.  Smith,  50  Cal.   Ml;  deficiency 

judgment  execution  on,  118  CaL  340. 
Hibberd  v.  Smith,  67  Cal.  547;  distinguished, 

7  N.  Dak.  500;  validity  of  execution  sale, 

113  Oal.  568;  title  of  purchaser  under,  122 

CaL  471;  quoted,  what  constitutes  deliv- 
ery. 34  Or.  150. 
Hibernia  Savings  etc.  Society  v.  Behnke,  118 

Oal.  498;  D.  45. 
Hibernia  Savings  etc.  Soc.  v.  Behnke,  121 

Cal.  339;  D.  485,  497,  498,  490. 
Hibernia  Sav.  etc.  Soc.  v.  Conlln,  67  Oal.  178; 

estates  of  decedents,  presentation  of  mort- 
gage, 116  Cal.  358. 
Hibernia  etc.  Soc.  v.  Hayes,  56    Cal.  303; 

altering  right  of  redemption,  116  Cal.  523. 
Hibernia  Sav.  &  L.  Soc.  v.  Herbert  53  Cal. 

375;  distinguished,  116  Cal.  358. 
Hibernia  Savings  etc.  Soc.  v.  Kain,  117  CaL 

478;  D.  498. 
Hibernia  etc.  Soc.  v.  Lewis,  111  Oal.  519; 

another  appeal,  117  Oal.  579;  codefendant, 

error  affecting,  116  Utah,  121. 
Hibernia  Savings  etc.  Soc.  v.  Lewis,  117  Cal. 
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Hibernia  Sav.  etc.  Soc.  v.  Matthai,  11G  Cal. 
425;  D.  246,  661. 

Hibernia  Savings  etc.  Soc.  v.  Ordway,  38 
Cal.  670;  construction  of  pleading,  6  S. 
Dak.  569;  tax  deed  as  evidence,  28  Or.  460. 

Hibernia  Savings  etc.  Soc.  v.  Thornton,  109 
Cal.  427;  other  appeals,  117  CaL  481;  123 
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Cal.  35. 

Hibernia  Savings  etc.  Soc.  v.  Thornton,  117 
CaL  481;  D.  104,  402,  556. 

Hibernia  Savings  etc.  Soc.  v.  Thornton*  123 
Cal.  62;  D.  490,  557. 

Hickey,  Estate  of,  121  Cal.  378;  D.  26. 

Hickman,  In  re,  101  Cal.  609;  rights  of  pub- 
lic administrator,  122  Cal.  163;  120  Cal. 
847;  will,  what  is,  118  Cal.  430. 

Hicks  v.  Compton,  IS  CaL  206;  enjoining 
trespass,  114  Cal.  125;  13  Utah,  471;  in- 
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trial  commenced,  123  Cal.  432. 

Hicks  v.  Lovell,  64  Cal.  20,  21;  recovery  of 
purchase  money,  120  Cal.  420;  testimony 
of  deceased  or  absent  witness,  10  S.  Dak. 
469. 

Hicks  v.  Masten,  101  Cail.  651;  waiver  by  ap- 
pearance and  consent  without  jurisdiction, 

124  Oal.  425. 

Hicks  v.  Michael,  15  CaL  107;  dissolution  of 

restraining  order,  15  Utah,  439. 
Hicks  v.  Murray,  43  Cal.  521;  validity  of  lien 

law,  20  Wash.  412;  extent  of  relief  allowed, 

125  Oal.  558. 

Hidden  v.  Jordan.  21  Cal.  99;  resulting 
trusts,  113  CaL  157. 

Hidden  v.  Jordan.  28  Cal.  302;  special  find- 
ings control  general,  14  Utah,  322;  power 
of  court  after  findings  made,  15  Utah,  522; 
filing  additional  findings,  16  Utah,  308. 

Higgins,  Estate  of,  65  Cal.  407;  separate 
property,  119  Cal.  406. 

Hlggins  v.  California  Petroleum  etc.  Co.,  109 
Cal.  304;  another  appeal,  122  Cal.  374;  120 
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Hlggine  v.  Calif.  Petroleum  etc.  Co.,  120  Oal. 
629;  D.  297. 

Hlggine  v.  Calif.  Petroleum  etc.  Co.,  122  Oal. 
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provision,  118  Cal.  596;  form  of  judgment 
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455,  457,  458;  notice  to  servant,  118  Cal. 
321. 

High  y.  Bank  of  Commerce,  95  Cal.  386; 
proceedings  in  an  action,  16  Wash.  415; 
sections  relating  to  proceedings  under  ex- 
ecution are  valid,  124  Cal.  565. 

Hihn  v.  Peck,  30  Cal.  286;  quoted,  findings, 
what  should  be,  113  Cal.  17. 
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tion cannot  be  made  to  statute,  119  Cal. 
66. 

Hill,  Estate  of,  62  Cal.  186;  allowance  of 
claim,  125  Cal.  362. 

Hill  v.  Den,  54  Cal.  6:  restoration  by  minor 
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121  Cal.  542. 

Hill  v.  Finnigan,  54  Cal.  311;  dismissal  of 
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Hussey  v.  Castle,  41  Cal.  239;  evidence  of 
other  similar  transactions,  13  Utah,  156. 

Hussman  v.  Wilke,  50  Cal.  250.  254;  parol 
evidence  to  vary  writing,  16  Utah,  79. 

Hutchings  v.  Castle,  48  Cal.  152;  statements 
of  vendor,  8  N.  Dak.  218. 

Hutchings  v.  Clark,  64  Cal.  228;  power  of 
mortgagee  to  release,  12  Colo.  App.  33. 

Hutchings  v.  Ebeler,  46  Cal.  559;  cited.  121 
Cal.  198. 

Hutchinson  v.  Brown,  122  Cal.  189;  D.  261 

Hutchinson  v.  Hutchinson,  124  Cal.  677;  D. 
540. 

Hyatt  v.  Allen,  54  Cal.  353;  party  benefi- 
cially interested,  118    CaL  393;    rights  of 
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taxpayer,  9  S.  Dak.  299;  re-enact  men  t  of 

statute  construed,  effect  of,  122  Cal.  164. 
Hyde  v.  Mangen,  88  Cal.  319;  general  denial, 

when  proper,  15  Utah,  421. 
Hyman  v.  Coleman,  82  Cal.  650;  liability  of 

stockholders,  122  Cal.  673;  action  against 

stockholders,  limitation    of,  125  Cal.  410, 

411. 
Hyman  v.  Read,  13  Cal.  444;  explained,  118 

Cal.  173,  174. 

Ieck  v.  Anderson,  57  Cal.  251;  due  process  of 
law,  23  Colo.  307. 

Illinois  T.  &  S.  B.  v.  Pacific  Ry.  Co.,  115  Cal. 
285;  D.  48,  53,  57,  58,  594,  595,  596;  an- 
other appeal,  117  Cal.  335;  objection  first 
taken  on  appeal,  122  Cal.  579. 

Illinois  Trust  etc.  Bank  v.  Pacific  Ry.  Co., 
117  CaL  332;  D.  49,  109,  157,  586,  587. 

Ingerman  v.  Moore,  90  Cal.  410;  liability  of 
waster,  113  Cal.  7;  112  Cal.  252;  quoted, 
..ssumption  of  risk,  115  Cal.  523. 

Ingwersen  v.  Barry,  118  Cal.  342;  D.  257, 
324. 

Innis  v.  The  Senator,  4  Cal.  5;  opinion  of 
witness,  33  Or.  183. 

In  re.    See  Name  of  Party. 

Inyo,  County  of,  v.  Brro,  119  Cal.  119;  D. 
434,  435. 

Ions  t.  Harbison,  112  Cal.  260;  D.  63,  279, 
287,  288,  310,  356,  357,  361. 

Irish  t.  Sunderhaus,  122  Cal.  308;  D.  152, 
153,  161,  570. 

Irvine,  In  re,  102  Cal.  606;  sufllciency  of 
evidence,  121  Cal.  178. 

Irvine  v.  McKeon,  23  Cal.  472;  action  for 
penalty,  18  Mont.  442;  penalties  and  for- 
feitures not  favored,  120  Cal.  179. 

Irvine  v.  Perry,  119  Cal.  852;  D.  52,  496,  497; 
counsel  fees  on  foreclosure,  122  Cal.  480; 
124  Cal.  298. 

Irvine  v.  Tarbat,  105  Cal.  237;  patent,  con- 
clusiveness of,  125  Cal.  165. 

Irving  v.  Cunningham,  66  Cal.  15;  suffi- 
ciency of  description,  124  Cal.  180. 

Irwin  v.  Backus,  25  Cal.  221;  liability  of 
sureties  of  guardian,  22  Nev.  202;  recitals 
in  bond  bind  sureties,  116  Cal.  37. 

Irwin  v.  Exton,  125  Cal.  622;  D.  109,  870. 

Irwin  v.  Scrlber,  18  Cal.  500;  presumption  of 
regularity  of  order,  120  Cal.  351. 

Irwin  v.  Yuba  County,  119  Cal.  686;  D.  167, 
534   666. 

Isaacs  v.  Jones,  121  Cal.  257;  D.  :«M).  o47.  348. 

lsenhoot  v.  Chamberlain,  59  Cal.  (130;  oral 
evidence  of  mistake,  123  Cal.  330. 

Iversen  v.  Superior  Court,  115  Cal.  27;  D. 
26,  286;  enforcing  obedience  of  executor 
to  decree  of  distribution,  118  Cal.  256. 

Ivey  v.  Kern  Co.  Land  Co.,  115  Cal.  196;  D. 
138,  711. 

Jack,  Estate  of,  115  Cal.   302;  D.  34*. 
Jack  v.  Sinsheimer,  125  Cal.  563;    D.    237. 

«S44,  O40. 

Jacks  v.  Baldez,  97  Cal.  91;  judgment  void 
upon  its  face,  122  Cal.  282;  vacation  of 
judgment,  112  Cal.  118;  119  Cal.  110;  15 
Utah,  370;  124  Cal.  74. 

Jacks  v.  Buell,  47  Cal.  162;  sufficiency  of 
complaint  not  considered  on  motion  for 
new  trial.  13  Utah.  3. 

Jackson  v.  Feather  River  etc.  Water  Co.,  14 


Cal.  24;  admissibility  of  evidence,  117  Cal. 
665. 

Jackson  v.  Puget  Sound  Lumber  Co.,  115 
Cal.  632;  D.  35,  36. 

Jackson  v.  Puget  Sound  Lumber  Co.,  123 
Cal.  97;  D.  3,  168,  598,  645. 

Jackson  v.  Sacramento  etc.  R.  R.  Co.,  23 
Cal.  260;  receipt,  explaining  by  parol,  120 
Cal.  446. 

Jackson  v.  Torrence,  83  Cal.  521;  statements 
subsequent  to  contract.  122  Cal.  351;  spe- 
cific performance  of  married  woman's  con- 
tract, 122  Cal.  349;  123  Cal.  498. 

Jackson  v.  Wharteuby,  5  Cal.  95;  jurisdic- 
tion, what  determines,  119  Cal.  199. 

Jacob  v.  Day,  111  Cal.  571;  rights  of  owner 
of  easement,  121  Cal.  667;  usages,  124  CaL 
190. 

Jacob  v.  Lorenz,  98  Cal.  332;  amendment 
stating  new  cause  of  action,  6  N.  Dak.  225, 
226. 

Jacobs  v.  Board  of  Supervisors,  100  Cal.  121; 
compelling  exercise  of  discretion  by  man- 
damus, 114  Cal.  479;  compelling  city  coun- 
cil to  let  contract,  119   Cal.  32;  veto    by 

.  mayor,  118  Cal.  598;  rule  where  statute 
capable  of  two  constructions,  120  Cal.  386. 

Jacobs  v.  Elliott,  104  Cal.  318;  distinguished, 
124  Cal.  86. 

Jahns  v.  Nolting,  29  Cal.  508;  remedial  stat- 
utes, 5  N.  Dak.  487. 

James,  Estate  of,  124  Cal.  653;  D.  293,  294, 
295,  301,  744;  impeachment  of  witness,  125 
Cal.  135. 

James  v.  Center,  53  Cal.  31;  action  arises 
upon  tort,  when,  116  Cal.  97. 

James  v.  McCann,  93  Cal.  515;  shorthand  re- 
porters, unconstitutional  amendment,  120 
Cal.  128. 

Janes  v.  Throckmorton,  57  Cal.  368;  pur- 
chase by  trustee,  15  Utah,  303;  title  of 
heirs.  9  S.  Dak.  642;  right  of  executors  to 
sue,  119  Cal.  550. 

Janln  v.  Browne,  59  Cal.  37;  power  of  exec- 
utor, 114  Cal.  661. 

Janin  v.  London  etc.  Bank,  92  Cal.  14;  dis- 
tinguished, 115  Cal.  366;  refusal  to  submit 
question  to  jury,  112  Cal.  306;  sufficiency 
of  proof,  123  Cal.  627;  quoted,  burden  of 
proof  of  injury,  115  Cal.  371;  nature  of  de- 
posit in  bank,  117  Cal.  243. 

January  v.  Superior  Court,  73  Cal.  537; 
modified,  121  Cal.  280. 

Jatunn  v.  Smith,  95  Cal.  154;  statute  of  limi- 
tations, effect  of  on  grant,  122  Cal.  157. 

Jeffers  v.  Cook,  58  Cal.  150;  statute  of  limi- 
tations, stopping  running  of,  121  Cal.  198. 

Jeffers  v.  Eastern,  Eld  ridge  &  Co.,  113  Cal. 
345;   D.   270,   287,   424,   615. 

Jenkins  v.  Stage  Co.,  22  Cal.  538;  residence 
of  corporation,  13  Utah,  121. 

Jenks  v.  Oakland,  58  Cal.  576;  office  of  jus- 
tice, 120  Cal.  390. 

Jenne  v.  Burger,  120  Cal.  444;  D.  467. 

Jennings  v.  Bank  of  California,  79  Cal.  323; 
refusal  to  transfer  stock,  112  Cal.  214. 

Jennings  v.  Browne,  114  Cal.  307;  D.  40, 
261.  264:  identifying  marks,  17  Wash.  208; 
construction  of  mandatory  provisions  of 
election  law,  121  Cal.  480. 

Jennings  v.  Le  Breton,  80  Cal.  8;  street  as- 
sessment, failure  to  appeal,  116  Cal.  611; 
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action  on  street  assessment,    prima   facie 
case,  117  Oal.  323. 

Jennings  v.  Le  Roy,  63  Oal.  397;  action  on 
street  assessment,  prima  facie  case,  117 
Cal.  323. 

Jentzsch,  Ex  parte,  112  Cal.  468;  D.  132; 
special  legislation,  118  Oal.  408;  validity  of 
ordinance,  15  Wash.  298. 

Jessup,  Estate  of,  80  Oal.  625;  power  of  pro- 
bate court  where  will  contested.  120  Oal. 
453;  allowance  of  attorney's  fee.  17  Wash. 
685;  what  not  considered  on  appeal,  18 
Mont.  314. 

Jessup,  In  re,  81  Oal  408;  quoted,  evidence 
of  paternity,  20  Wash.  573,  574;  rehearing 
power  to  grant,  112  Oal.  533. 

Jewell  v.  Jewell,  28  Oal.  232;  succession  to 
community  property,  113  Cal.  688. 

Jewell  v.  McKay,  82  CaL  144;  claim  of  lien, 
32  Or.  445;  122  Oal.  106;  28  Or.  315. 

Jewell  v.  Pierce,  120  Cal.  79;  D.  285,  737, 
738;  decree  of  distribution  measures 
rights  of  claimants,  122  Oal.  113;  125  Oal. 
602. 

J.  J.  Case  Plow  Works  v.  Montgomery,  115 
Cal.  380;  D.  152. 

J.  L.  Mott  Iron  Works  v.  West  Coast  Plumb- 
ing Supply  Co.,  113  Cal.  341;  D.  56,  247; 
want  of  jurisdiction,  125  Cal.  203. 

Jobson  v.  Fennel,  35  Cal.  711;  doubted,  13 
Utah,  264. 

John  A.  Roebling's  Sons  Co.  v.  Butler.  112 
Cal.  679;  D.  152,  462,  463. 

John  A.  Roebllng  Sons  Co.  v.  Bear  Valley 
Irr.  Co.,  99  Cal.  488;  judgment  foreclosing 
mechanic's  lien,  void,  when,  125  Oal.  284. 

Johnson  v.  Bank  of  Lake,  125  Oal.  6;  D.  152. 

Johnson  v.  Dewey,  36  Cal.  623;  mechanic's 
lien  on  lessor's  interest,  16  Utah,  415. 

Johnson   v.   Gorham,   6  Cal.   195;   property, 

.  how  attached,  21  Mont.  397;  garnishment, 
whether  a  lien,  22  Nev.  140;  criticised,  21 
Mont  437. 

Johnson  v.  Klein,  70  Cal.  186;  quoted,  suffi- 
ciency of  findings,  116  Cal.  40. 

Johnson  v.  Moss,  45  Cal.  515;  variance,  how 
taken  advantage  of,  114  Cal.  521. 

Johnson  v.  Powers,  65  Cal.  179;  admissions 
in  pleading,  impeachment  by,  118  Cal.  71. 

Johnson  v.  Reed,  125  Cal.  74;  D.  409,  496,  527. 

Johnson  v.  San  Diego,  109  CaL  468;  division 
of  county,  taxation,  7  N.  Dak.  662. 

Johnson  v.  Sherman,  15  Cal.  287,  interest 
created  by  mortgage,  120  Cal.  179. 

Johnson  v.  Squires,  53  Cal.  37;  sufficiency  of 
finding,  125  Cal.  103;  facts  found  must 
support  judgment,  14  Utah,  462. 

Johnson  v.  Superior  Court,  63  Cal.  578;  pow- 
ers of  courts,  19  Wash.  248;  punishment 
for  contempt  120  Cal.  39,  42;  failure  to 
pay  alimony  or  counsel  fees,  9  S.  Dak.  3,  5. 

Johnson  v.  Sweeney,  95  Cal.  304;  verbal 
stipulation,  effect  of,  116  Cal.  491;  121  Cal. 
100;  21  Mont.  186. 

Johnson  v.  Totten,  3  Cal.  343;  notice  of  dis- 
solution of  partnership,  112  Cal.  384. 

Johnson  v.  Vance,  86  Cal.  128;  alleging  own- 
ership, 19  Mont.  496;  failure  to  find  on 
Immaterial  issue,  114  Cal.  349. 

Johnson  v.  Visher,  96  Cal.  310;  contradicting 
nverments  in  complaint  118  Cal.  514. 

Johnston  v.  Brown,  115  Oal.  694;  D.  55,  712, 
713. 


Johnston  v.  Bush,  49  CaL  198;  ejectment  by 
heir,  121  Oal.  134. 

Johnston  v.  McDuffee,  83  Oal.  30;  admissi- 
bility of  deposition  where  party  present 
117  Cal.  49;  written  instrument  pleading 
of,  14  Utah,  267. 

Johnston  v.  Russell,  87  Gal.  670;  wagering 
contract,  withdrawal  from,  117  CaL  433. 

Johnston  v.  San  Francisco  Savings  Union. 
75  Cal.  134;  rights  of  heirs,  121  CaL  135; 
control  over  community  property,  18 
Wash.  108;  judgment  binds  intervenor,  19 
Wash.  624. 

Johnston  v.  Superior  Court  105  Oal.  666; 
mandamus  to  compel  entry  of  judgment 
114  Cal.  479. 

Jolley  v.  Foltz,  34  Oal.  321;  default  proor 
of  service,  20  Mont  456. 

Jones,  Estate  of,  118  Oal.  49G;  D.  362. 

Jones,  In  re,  103  Oal.  397;  disqualification  of 
judge,  123  Oal.  455. 

Jones  v.  C  half  ant,  55  CaL  505;  setoff  of 
judgments,  123  Cal.  160. 

Jones  v.  Clark,  42  Cal.  180;  mining  partner- 
ships, nature  of,  18  Mont  491;  liability  of 
mining  partner,  112  Oal.  384;  finding  of 
fact  19  Utah,  322;  conclusions  of  law,  15 
Utah,  197;  findings  of  fact  among  conclu- 
sions of  law,  113  Gal.  19. 

Jones  v.  Duchow,  87  Cal.  109;  impeachment 
of  witness,  evidence  admissible,  124  CaL 
657. 

Jones  v.  Goodwin,  39  Cal.  493;  joinder  of 
makers  and  indorsers,  120  Oal.  690. 

Jones  v.  Justice's  Court,  97  Cal.  583;  dis- 
tinguished, 118  CaL  296,  297,  298. 

Jones  v.  Morgan,  67  Oal.  308;  trial,  of  ques- 
tions of  fact  19  Wash.  677. 

Jones  v.  Morse,  36  Oal.  205;  admissibility  of 
evidence,  112  Oal.  374. 

Jones  v.  Parsons,  25  Cal.  100;  partnership 
creditors,  priority  of,  115  Oal.  329. 

Jones  v.  Sanders,  103  Oal.  678;  change  of 
judge,  121  Gal.  349. 

Jones  v.  Spears,  47  Cal.  20;  necessity  of  de- 
mand, 122  CaL  283. 

Joost  v.  Bennett,  123  Cal.  424;  D.  596,  597. 

Joost  v.  Sullivan,  111  OaL  286;  time  to  file 
liens,  13  Colo.  App.  465. 

Jordan  v.  Fay,  98  Cal.  264;  community  prop- 
erty, what  is,  124  CaL  218;  burden  of 
proof  as  to,  122  Cal.  367;  presumption  on 
deed  to  married  woman,  122  Cal.  860. 

Jordan  v.  Grover,  99  Oal.  194;  fraud,  burden 
of  proof,  6  N.  Dak.  421,  423. 

Jory  v.  Supreme  Council,  105  OaL  30;  dis- 
tinguished, 113  Oal.  96;  revocation  by  in- 
sured, 124  Cal.  44;  disposition  of  interest 
by  beneficiary,  effect  of,  125  Oal.  29. 

Joseph,  Estate  of,  118  CaL  660;  D.  735; 
special  proceedings,  121  Cal.  365. 

Joseph  v.  Ager,  108  Cal.  517;  rights  of  owner 
of  easement  121  Oal.  667. 

Josich  v.  Austrian  Benevolent  Soc.,  119  Oal. 
74*  D.  98. 

Journal  Pub.  Co.  v.  Whitney,  97  Cal.  283; 
quoted,  publishing  delinquent  tax  list  113 
Cal.  167. 

Journe  v.  Hewes,  124  CaL  244;  D.  428. 

Joyce  v.  Shafer,  97  OaL  335;  money  had  and 
received,  action  is  for,  when,  115  CaL  141: 
vendee  in  default  cannot  recover,  123  Cal. 
19. 
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Joyce  v.  White,  95  Cal.  236,  289;  sufficiency 
of  exceptions  to  instructions,  112  Cal.  206. 

Judah  v.  Fredericks,  57  Cal.  389;  capacity  to 
sue,  19  Mont.  226,  227;  statute  in  dero- 
gation of  common  law,  32  Or.  415. 

Judson  v.  Giant  Powder  Co.,  107  CaL  549; 
duty  as  to  care,  124  Cal.  132;  presumption 
of  negligence  from  injury,  123  Cal.  183; 

122  Cal.  562. 

Judson  v.  Love,  35  Cal.  468;  death  ter- 
minates authority,  34  Or.  117;  service  on 
attorney  after  death  of  client,  116  Cal.  462. 

Judson  v.  Lyford,  84  Cal.  507;  fraudulent 
transfer,  effect  of,  123  Cal.  371;  voluntary 
conveyance,  avoidance  of,  12  Utah,  22. 

Judson  v.  Malloy,  40  Cal.  299;  what  consti- 
tutes abandonment,  123  Cal.  539;  9  Colo. 
App.  5;  7  Colo.  App.  442;  18  Mont.  219. 

Judson  v.  Porter,  51  Cal.  562;  enjoining 
prosecution  of  action,  112  Cal.  650;  relief 
in  pending  action,  124  Cal.  269. 

Jue  Fook  Sam  v.  Lord,  83  Cal.  159;  state- 
ment and  bill  of  exceptions,  122  Cal.  2,  3; 
settlement  of  statement  after  statutory 
time,  121  Cal.  419. 

Junkans  v.  Bergin,  64  Cal.  203;  Judgment 
entered  by  clerk  without  authority,  117 
Cal.  680. 

Junkans  v.  Bergin,  67  Cal.  267;  quoted, 
change  of  place  of  diversion,  16  Utah,  433. 

Jurgens  v.  New  York  L.  Ins.  Qo.,  114  Cal. 
161;  D.  382,  384;  contract  obtained  by 
fraud  is  voidable,  124  Cal.  273. 

Jurgenson  v.  Diller,  114  Cal.  491;  D.  463,  464. 

Justice  v.  Ott,  87  Cal.  531;  who  may  appeal, 
119  Cal.  577. 

Kahn  v.  Matthai,  115  Cal.  689;  D.  41,  57, 

662,  663. 
Kahn  v.  Sutro,  114  Cal.  316;  D.  165,  617,  618; 

government  of  San  Francisco,  nature  of, 

123  Cal.  461;  terms  of  officers,  114  Cal. 
562;  uniform  operation  of  laws,  118  Cal. 
408;  120  Cal.  390;  coroner  is  county  officer, 
122  Cal.  638. 

Kahn  v.  Wilson,  120  Cal.  643;  D.  34.  46. 

Kalloch  v.  Superior  Court,  56  Cal.  236;  in- 
dictment, pendency  of  former  action,  128 
Cal.  273. 

Kane  v.  Desmond,  63  Cal.  464;  evidence  of 
other  similar  transactions,  13  Utah,  156; 
affirmatively  showing  Justice  acquired  Jur- 
isdiction, 124  Cal.  360. 

Karr  v.  Parks,  44  Cal.  46;  reft  inter  alios 
acta.  21  Colo.  344. 

Karth  v.  Orth,  10  Cal.  192;  error  not  appear- 
ing in  record,  23  Nev.  372. 

Kasson.  Estate  of,  119  Cal.  489:  D.  273.  274; 
allowances  to  receiver,  128  Cal.  427;  lia- 
bility of  executors  for  attorneys'  fees,  123 
Cal.  659;  appealable  order,  123  Cal.  392. 

Kaufman,  ©state  of,  117  Cal.  288;  D.  29,  63, 
732.  738,  734. 

Kauffman  v.  Maler,  94  Cal.  269;  review  of 
action  on  motion  for  new  trial.  113  Cal. 
481:  22  Mont.  345;  review  of  evidence,  113 
Cal.  50;  employee,  when  a  licensee.  110  Cal. 
641;  determination  of  negligence,  112  Cal. 
226;  instruction  upon  the  ervidence,  119 
Oal.  332;  weight  of  testimony,  122  Cal. 
391;  instruction  as  to  distrusting  witness, 
115  Cal.  14. 


Kaufman  v.  Sham,  111  CaL  16;  another 
phase  of  the  same  case,  115  Cal.  155;  cor- 
rection of  records  by  court,  116  Cal.  193; 
113  Cal.  71. 

Kaufman  v.  Superior  Court,  115  Cal.  162;  D. 
258,  300;  entry  of  Judgment  nunc  pro  tunc, 
115  CaL  183. 

Kearney,  Ex  parte,  55  Cal.  212;  recitals  in 
judgment,  120  Cal.  273. 

Kearney  v.  Kearney,  72  Cal.  591;  proceed- 
ings in  rem  bind  without  notice,  114  Cal. 

694. 

Keener  v.  Eagle  Lake  etc.  Co.,  110  Cal.  627; 
quoted,  special  legislation,  122  CaL  556; 
right  to  lien,  120  CaL  217;  complaint  for 
laborer's  lien,  sufficiency  of,  112  Cal.  44. 

Keeney,  Ex  parte,  84  Cal.  304;  consolidated 
city  and  county  governments  subject  to 
general  laws,  114  Cal.  563. 

Keeran  v.  Griffith,  34  Cal.  580;  waiver  of  ob- 
jection, 119  Cal.  368. 

Keisker  v.  Ay  res,  46  CaL  82;  sufficiency  of 
service,  120  Cal.  39. 

Keller  v.  Chapman,  34  Cal.  635;  validity  of 
election,  124  CaL  703;  contest  of  election, 
continuance,  119  CaL  614. 

Keller  v.  Hewitt,  109  Cal.  146;  mandamus, 
when  lies,  118  Cal.  590;  114  Cal.  479. 

Keller  v.  Hyde;  20  Cal.  593;  quoted,  duty  of 
treasurer,  28  Or.  223;  orders  illegally 
drawn,  mandamus,  6  S.  Dak.  391. 

Keller  v.  Lewis,  53  CaL  118;  performance  of 
contract,  dependent  covenants,  112  Cal. 
462;  foreclosing  rights  of  vendee,  124  CaL 
257,  258;  123  Cal.   11. 

Keller  v.  Iiewis,  56  Cal.  466;  unauthentl- 
cated  bill  of  exceptions,  9  S.  Dak.  206;  fil- 
ing of  bill  of  exceptions,  time  of,  115  Cal. 
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Kelley,  Estate  of,  63  Cal.  106;  partial  dis- 
tribution, resistance  of,  18  Mont.  314. 

Kelley,  Estate  of,  122  Cal.  379;  D.  310;  re- 
moval of  executor,  125  CaL  308. 
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Kellogg  v.  Cochran,  87  Cal.  192;  discharge 
from  insane  asylum,  116  Cal.  441;  120  Cal. 
142;  exclusive  Jurisdiction  of  federal 
courts,  118  CaL  643;  rehearing,  points  not 
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23  Nev.  48;  appeal  from  judgment  on  man- 
date from  supreme  court,  124  Cal.  310; 
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Lacey  v.  Porter,  103  CaL  597;  probable 
cause,  what  necessary,  6  N.  Dak.  471;  di- 
rection of  verdict,  120  Cal.  329. 

Lachman  v.  Clark,  14  Cal.  131;  validity  of 
tax  sale,  9  S.  Dak.  239. 

Lacoste  v.  Eastland,  117  Cal.  673;  D.  7,  31, 
164,  401. 

Ladd,  Estate  of,  94  Cal.  670;  codicil,  effect 
of,  119  Cal.  657. 

Lady  Washington  Cons.  Co.  v.  Wood,  113 
Cal.  482;  D.  528,  639;  knowledge,  when 
imputed,  117  Oal.  346. 

Lafargue  v.  Harrison,  70  Cal.  380;  liability 
of  guarantor,  125  CaL  482. 


La  Grill  v.  Mallard,  90  CaL  373;  original 
contractor,  who  is,  113  Cal.  340. 

Lahiff,  Estate  of,  86  CaL  151;  probate  home- 
stead, loss  of,  117  Cal.  514. 

Lahman  v.  Hatch,  124  Cal.  1;  D.  396, 

Lake  v.  Lake,  52  Cal.  428;  separate  prop- 
erty, 119  CaL  405. 

Lake  Co.  v.  Sulphur  Bank  etc.  Co.,  60  CaL 
17;  assessment,  when  void,  121  CaL  659. 
661. 

Lakeshore  Cattle  Co.  v.  Modoc  Land  etc. 
Co.,  106  Cal.  261;  change  of  venue,  con- 
flicting affidavits,  117  Cal.  52;  122  Cal.  630. 

Lakeside  Ditch  Co.  v.  Crane,  80  Cal.  181: 
water  right  by  user,  17  Utah,  456;  judg- 
ment as  an  estoppel,  112  Cal.  233. 

Lally  v.  Wise,  28  Cal.  540;  distinguished,  19 
Mont.  320,  321. 

Lamb,  In  re,  95  CaL  397;  distinguished,  113 
Cal.  687;  121  Cal.  95;  separate  property, 
119  Cal.  405;  discretion  in  setting  aside 
probate  homestead,  121  Cal.  655. 

Lamb  v.  Harbaugh,  105  Cal.  680;  sufficiency 
of  complaint,  121  Cal.  219;  exception  to 
refusal  to  find,  112  Cal.  6. 

Lamb  v.  Reclamation  District,  73  CaL  125; 
enjoining  erection  of  embankment,  14 
Wash.  80;  drainage  on  lower  land,  118  Gal. 
288. 

Lamb  v.  Schottler,  54  Cal.  319;  Issuance  of 
refunding  bonds,  112  Cal.  332;  petition  for 
writ  of  review,  when  premature,  122  Oal. 
19. 

Lamberson  v.  Jefferds,  116  Cal.  492;  D.  32, 
82;  dispensing  with  bond  on  appeal,  effect 
of,  123  CaL  152. 

Lamberson  v.  Jefferds,  118  Cal.  363;  D.  664; 
employment  of  counsel  by  supervisors,  120 
Cal.  277. 

Lambert  v.  Davis,  116  Cal.  292;  D.  459. 

Lambert  v.  Haskell,  80  Cal.  611;  failure  to 
give  injunction  bond,  119  Cal.  251.  256; 
evidence  of  profits,  121  CaL  159;  written 
instrument,  pleading  of,  14  Utah,  267,  269, 
270. 

Lambert  v.  Schmalz,  118  Cal.  33;  D.  90. 

Lamont  v.  Solano  Co.,  49  Cal.  158:  service  on 
posse  commltatus,  compensation,  20  Mont. 
467. 

Lampe  v.  San  Francisco,  124  CaL  546;  D. 
652. 

Lamping  v.  Hyatt,  27  Cal.  99;  relief  granted 
under  complaint,  14  Wash.  283;  relief  un- 
der judgment  by  default,  125  CaL  557. 

Lancaster  v.  Maxwell,  103  CaL  67;  serving 
notice  on  adverse  parties,  122  CaL  390;  112 
Cal.  150. 

Landecker  v.  Hough taling,  7  Cal.  381;  evi- 
dence of  fraudulent  intent,  112  Cal.  373; 
18  Wash.  668. 

Landregan  v.  Peppin,  94  Cal.  465;  quoted, 
answer  in  suit  to  quiet  title,  116  Cal.  500; 
jury  in  action  to  quiet  title,  120  Cal.  516. 

Lane  v.  Turner,  114  Cal.  396;  D.  389,  54a 
547. 

Lang  v.  Superior  Court,  71  Cal.  491;  quoted, 
powers  of  court,  18  Wash.  210. 

Langan  v.  Langan,  83  CaL  618;  jurisdiction 
on  appeal,  123  CaL  510,  511. 

Langdon  v.  Blackburn,  109  Cal.  26;  relief 
against  judgment  in  equity  for  fraud,  114 
Cal.  693. 


TABLE  OF  CASKS  DIGESTED  AND  CITED. 


797 


Lange  v.  Schoettler,  115  CaL  886;  D.  78,  616, 
518,  540,  745. 

Langford,  Estate  of,  108  Cal.  008;  undue  In- 
fluence, sufficiency  of  evidence,  117  Cal. 
209,  277;  validity  of  provisions  made  for 
wife,  115  Cal.  070. 

Langley  v%  Rodriguez,  122  Cal.  580;  D.  333, 
344;  allegations  of  fraud,  sufficiency  of, 
124  Cal.  273. 

Lanz  v.  Fresno  Loan  etc.  Bank,  125  Cal.  456; 
D.  94. 

Lapham  v.  Campbell,  01  Cal.  290;  bill  in 
equity,  when  proper,  19  Utah,  485;  110 
Cal.  285. 

La  Point  v.  Boulware,  104  Cal.  204;  com- 
mencement of  insolvency  proceedings,  119 
Cal.  563. 

Larco  v.  Casaneuava,  30  Cal.  500;  confer- 
ring power  of  sale  on  executor,  110  Cal. 
408. 

Larco  v.  Clements,  30  Cal.  182;  plea  of 
former  suit  pending,  18  Utah,  483. 

Larkin  v.  Larkin,  70  Cal.  323;  dismissal  of 
appeal,  120  Cal.  230. 

Larney  v.  Mooney,  50  Cal.  010;  proof  of  cor- 
porate existence,  11  S.  Dak.  294. 

Larue  v.  Gasklns,  5  Cal.  508;  new  trial  on 
appeal  from  Justice's  court,  124  Cal.  472. 

Lasar  v.  Johnson,  125  Cal.  540;  D.  000. 

La  Societe  Francalse  d'Espargnes,  etc.,  Ap- 
plication of,  122  Cal.  525;  D.  149. 

Lassen  v.  Vance,  8  Cal.  271;  rights  of  third 
person  furnishing  purchase  price,  120  Cal. 
683. 

Lassen  County  v.  Shlnn,  88  Cal.  510;  em- 
ployment of  attorney  by  supervisors,  114 
Cal.  208;  110  Cal.  023;  118  Cal.  365;  122 
Cal.  433;  123  Cal.  194;  validity  of  contract 
by  supervisors,  123  Cal.  150,  151;  doubted, 
120  Cal.  276,  277. 

Lataillade  v.  Orena,  91  Cal.  505;  means  of 
knowledge,  113  Cal.  487;  124  Cal.  530,  545. 

Latham  v.  Blake,  77  Cal.  046;  cited,  119  Cal. 
20. 

L«Rtham  v.  Los  Angeles,  87  Cal.  514;  pre* 
sumptions  in  favor  of  deed,  113  Cal.  53. 

Lathrop  v.  Bampton,  31  CaL  17;  following 
trust  funds,  113  Cal.  299;  enforcement  of 
trusts,  117  Cal.  310;  involuntary  trustee, 
118  Cal.  106;  presentation  of  claim,  123 
Cal.  470. 

Lrathrop  v.  Middleton,  23  Cal.  257;  exemp- 
tion of  franchise  from  execution,  122  Cal. 
97. 

Latta  v.  Tutton,  122  Cal.  279;  D.  407,  408, 
504,  565,  566,  638. 

Lattln  v.  Gillette,  95  Cal.  317;  quoted,  stat- 
ute, when  commences  to  run,  18  Mont.  345; 
action  on  instrument  in  writing,  115  Cal. 
141. 

Lauer  v.  Estes,  120  Cal.  052;  D.  264;  dis- 
tinguished, 8  N.  Dak.  497. 

leaver  v.  Hotaling,  115  Cal.  613;  D.  67,  458, 
521. 

Laverone  v.  Mangianti,  41  Cal.  138;  liability 
of  owner  of  animal,  118  Cal.  320,  323. 

Lawrence,  In  re,  09  Cal.  011;  ordinance  ef- 
fect of,  12  Utah,  362. 

Lawrence,  Ex  parte,  116  Cal.  298;  D.  480. 

Lawrence  v.  Ballon,  37  Cal.  518;  conveyance 
of  undivided  interest,  30  Or.  200;  law  of 
the  case,  12  Utah,  125;  12  Utah,  211;  13 
Utah,  450. 


Lawrence  v.  Doolan,  68  Cal.  309;  Joinder  of 
administrator,  123  Cal.  662. 

Lawrence  v.  Montgomery,  37  Cal.  183;  as- 
signee, rights  of,  22  Colo.  100;  covenant 
against  encumbrancers,  119  Cal.  294.  297. 

Lawrence  Nat.  Bk.  v.  Kowalsky,  105  Cal. 
43;  presumption  in  support  of  judgment. 
125  Cal.  000. 

Lawson  v.  Hewell,  118  Cal.  013;  D.  90,  98; 
quoted,  rights  of  members  of  benefit  so- 
ciety, 119   Cal.  77. 

Lay  v.  Parsons,  104  Cal.  001;  mandatory 
provisions  in  statute,  119  Cal.  032;  19 
Mont.  266. 

Lazard  v.  Wheeler,  22  Cal.  139;  replevin 
against  attaching  officer,  7  S.  Dak.  161; 
mortgage,  whether  covers  wheat,  117  Cal. 
410. 

Leach  v.  Altken,  91  Cal.  484;  expiration  of 
term,  settlement  of  bill  of  exceptions,  118 
Cal.  523. 

Leadbetter  v.  Lake,  118  Cal.  515;  D.  57,  61, 
163. 

Leake  v.  Colgan,  125  Cal.  413;  D.  042. 

Le  Breton  v.  Cook,  107  Cal.  410;  interpre- 
tation of  wills,  123  Cal.  143. 

Le  Breton  v.  Superior  Court,  00  Cal.  27;  jur- 
isdiction over  property  out  of  state,  123 
Cal.  697;  distinguished,  125  Cal.  315. 

Ledley  v.  Hays,  1  Cal.  160;  authority  of  at- 
taching officer,  113  Cal.  308. 

Le  Doon  v.  Tesh,  68  Cal.  43;  distinguished, 
117  Cal.  487. 

Lee  v.  Figg,  37  Cal.  335;  waiver,  15  Utah, 
543. 

Lee  v.  McClelland,  120  Cal.  147;  D.  332,  333, 
334. 

Lee  v.  Murphy,  119  Cal.  364;  D.  4,  50,  SIX). 
354,  356,  494;  distinguished,  124  Cal.  107. 

Lee  v.  S.  P.  Railroad  Co.,  101  Cal.  118; 
quoted,  assumption  of  risk,  15  Utah,  549; 
excessive  damages,  125  Cal.  177;  condi- 
tional order  granting  new  trial,  125.  Cal. 
654;  review  of  discretion,  125  Cal.  145. 

Lee  v.  Southern  Pacific  R.  R.  Co.,  116  Cal. 
97;  D.  587;  liability  to  servant  of  contrac- 
tor, 123  Cal.  44. 

Lee  v.  Superior  Court  112  Cal.  354;  D.  273; 
change  of  attorney,  121  Cal.  166. 

Lee  Chuck  v.  Quan  Wo  Chang  Co.,  81  Cal. 
227;  appeal  as  a  stay,  120  Cal.  633. 

Lees  v.  Colgan,  120  Cal.  262;  D.  567,  610. 

Lee  San  v.  Hume  Packing  Co.,  123  Cal.  283; 
D.  670. 

Leese  v.  Clark,  18  Cal.  535;  prefect  grant, 
confirmation  of,  117  Cal.  533. 

Leese  v.  Clark,  20  Cal.  387;  law  of  the  case, 
114  Cal.  45;  112  Cal.  300;  13  Utah,  442; 
14  Utah,  249,  251;  finality  of  adjudication, 
18  Wash.  375;  quoted,  third  persons.  28 
Or.  75. 

Leese  v.  Clark,  28  Cal.  36;  presumption  on 
appeal,  28  Or.  25. 

Leese  v.  Clark,  29  Cal.  664;  possession  un- 
der defendants,  125  Cal.  156. 

Leese  v.  Sherwood,  21  Cal.  152;  dismissal  of 
action,  18  Mont.  280. 

Leet  v.  Grants,  36  Cal.  288;  setting  aside  de- 
fault, conditions,  8  S.  Dak.  578. 

Leggett,  Matter  of,  117  Cal.  362;  D.  354,  358. 

Lehmaier  v.  King,  10  Cal.  373;  retroactive 
effect  of  statute  of  limitations,  113  Cal. 
305. 
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Lehmann  v.  Schmidt,  87  Cal.  15;  waiver  or 
loss  of  lien,  117  Cal.  369;  124  Cal.  288. 

Lehmkuhl,  Ex  parte,  72  Cal.  53;  excess  of 
jurisdiction,  what  is  not,  114  Cal.  161. 

Lehnhardt  v.  Jennings,  119  Cal.  192;  D.  305, 
324,  412;  attached  property,  sale  of  under 
judgment,  122  Cal.  471. 

Lemon  v.  Wolff,  121  Cal.  272;  D.  426,  500. 

Lent  v.  Morrill,  25  Cal.  492;  renewal  of 
mortgage,  122  Cal.  420. 

Lent  v.  Tlllson,  72  Cal.  404;  street  Improve- 
ment bonds,  constitutionality  of  act,  114 
Cal.  139,  144;  location  of  road,  notice,  33 
Or.  233;  street  assessment,  failure  to  ap- 
peal, 116  Cal.  611;  due  process  of  law, 
hearing,  what  must  be,  124  Cal.  398;  quot- 
ed, apportionment  of  assessment,  7  X 
Dak.  660,  665. 

Leonard  v.  Flynn,  89  Cal.  535;  rights  of  pur- 
chaser under  foreclosure,  121  Cal.  73; 
parol  evidence  affecting  boundaries,  18 
Utah,  27. 

Leonard  v.  Miner,  120  .Cal.  403;  D.  297. 

Leonard  v.  Shaw,  114  Cal.  69;  D.  38,  524; 
motion  for  new  trial,  specifications,  122 
Cal.  575. 

Leonis  v.  Biscailuz,  101  Cal.  330;  distin- 
guished, 123  Cal.  254. 

Leonis  v.  Lazzarovich.  55  Cal.  52;  distin- 
guished, reformation  of  contract,  112  Cal. 
351;  dissenting  opinion,  353;  conveyance  of 
homestead,  19  Mont*  326. 

Le  Roy  v.  Cunningham,  44  Cal.  599;  pre- 
sumptions in  favor  of  deed,  113  Cal.  53. 

Leslie,  Estate  of,  118  Cal.  72;  D.  271. 

Le  varolii  v.  Miller,  34  Cal.  231;  deposit  of 
tailings,  20  Mont  188. 

Levinson,  Estate  of,  98  Cal.  654;  quoted, 
bond  before  partial  distribution,  121  Cal. 
394. 

Levinson,  In  re,  106  Cal.  450;  power  to  re- 
call remittitur,  123  Cal.  253;  attorney's 
fee,  123  Cal.  392,  394:  123  Cal.  660. 

Levitzky  v.  Canning,  33  Cal.  299;  distin- 
guished. 123  Cal.  593. 

Levy  v.  Magnolia  Lodge,  110  Cal.  297;  pro- 
visions ousting  courts  of  jurisdiction,  117 
Cal.  374,  375. 

Levy  v.  Scott,  115  Cal.  39:  D.  69.  338.  336, 
604;  proof  of  fraud,  118  Cal.  612:  125  Cal. 
671;  presumption  against.  120  Cal.  563;  In- 
ferences to  aid  direct  facts  proved.  122 
Cal.  198;  change  of  possession  on  sale,  122 
Cal.  335:  123  Cal.  177. 

Levy  v.  Wilson,  69  Cal.  Ill:  ground  of  chal- 
lenere  to  the  panel.  116  Cal.  195;  ordering 
additional  jurors.  116  Cal.  509. 

Lewis  v.  Adams,  70  Cal.  403:  action  by  ad- 
ministrator in  foreign  state.  114  Cal.  261. 

Lewis  v.  Burns,  122  Cal.  358:  D.  244,  289, 
363.  364. 

Lewis  v.  Chamberlain.  108  Cal.  525;  credit- 
or's bill,  when  lies.  US  Cal.  431. 

Lewis  v.  Clarkin,  18  Cal.  399:  judgment  in 
action  on  joint  contract,  31  Or.  312. 

Lewis  v.  Colgan,  115  Cal.  529:  D.  107,  533; 
liability  for  acts  of  officers.  19  Wash.  636. 

Lewis  v.  Fox,  122  Cal.  244:  D.  235,  346. 

Lewis  v.  Johns.  24  Cal.  98:  quoted,  wife's 
separate  property,  17  Wash.  493. 

Lewis  v.  .Tobn«.  34  Cal.  629:  trespass,  Joint 
and  several  liability.  121  Cal.  423. 

Lewis  v.  Rothschild.  92  Cal.  H25:  action  for 


taxes,  limitation,  115  CaL  175;  explained, 
115  Cal.  172. 

Lewis  v.  Steiger,  68  Cal.  200;  quoted,  con- 
tradicting witness,  117  Cal.  628. 

Lewis  v.  Widber,  99  Cal.  412;  limit  of  in- 
debtedness, 16  Wash.  577;  112  CaL  546; 
claims  against  city,  115  Cal.  38;  municipal 
indebtedness,  120  Cal.  293;  quoted  and  dis- 
tinguished, 113  Cal.  203,  204. 

Lewlston  Turnpike  Co.  v.  Shasta  etc. 
Wagon  Boad  Co.,  41  CaL  562;  private  ac- 
tion to  abate  public  nuisance,  121  CaL  513. 

Libbey  v.  Elsworth,  97  Cal.  316;  objection 
to  complaint  first  taken  on  appeal,  116 
CaL  612;  street  contract,  fixing  time  for 
commencement,  120  Cal.  366. 

Lick  v.  Madden,  36  Cal.  212;  facts  not  re- 
viewed, 125  Cal.  670. 

Lick  v.  Owen,  47  Cal.  252;  libelous  publica- 
tions, 114  Cal.  273. 

Lick  v.  Stockdale,  18  Cal.  219;  judgment  pre- 
sumed correct  on  appeal,  115  CaL  692. 

Ligare  v.  Calif,  etc.  R.  B.  Co.,  76  OaL  611; 
sufficiency  of  affidavit,  120  Cal.  318. 

Lillenthal  v.  Ballon,  125  Cal.  183;  D.  338, 
563. 

Lillis  v.  Emigrant  Ditch  Co.,  95  CaL  553; 
distinguished,  119  Cal.  345;  conclusiveness 
of  judgments,  119  Cal.  149;  112  OaL  233; 
recitals  in  judgments,  effect  of,  121  CaL 
65:  water  artiflcally   developed,    125    CaL 

450 

Lincoln  v.  Alexander,  52  Cal.  482;  control 
of  chancery  over  guardians,  117  Cal.  645. 

Lind  v.  Closs,  88  Cal.  6;  sufficiency  of  evi- 
dence, 121  CaL  17& 

Linden  v.  Alameda  County,  45  CaL  6;  party 
beneficially  interested,  118  CaL  392;  criti- 
cised, 21  Mont  474. 

Linden  v.  Case,  46  Cal.  171;  distinguished, 
17  Wash.  640;  112  Cal.  541,  542;  115  CaL 
537;  duty  of  treasurer,  114  Cal.  246; 
quoted,  void  allowance,  duty  of  auditor, 
120  Cal.  444;  auditor  not  protected  by 
order  of  supervisors,  116  CaL  494;  acts  of 
supervisors  must  be  authorized,  116  Cal. 

622. 
Lindley  v.  Fay,  119  Cal.  239;  D.  13,  14. 
Lindsay  Irrig.  Co.  v.  Mehrtens,  97  CaL  676; 

public  use,  20  Wash.  90. 
Linott  v.  Bowland,  119  Cal.  452;  D.  40,  246; 

serving  amendment  to  complaint,  124  Cal. 

223. 

Lisenby  v.  Newton,  120  Cal.  571;  D.  709. 

Llssak  v.  Crocker  Estate  Co.,  119  CaL  442; 
D.  63,  265,  573. 

Little  v.  Caldwell,  101  Cal.  553;  reported 
again  in  112  Cal.  59. 

Little  v.  Caldwell,  112  CaL  27;  D.  80,  429. 

Littlefleld  v.  Nichols,  42  Cal.  372;  account 
stated,  113  Cal.  328. 

Livermore  v.  Webb,  56  Cal.  489,  492;  pre- 
sumption in  favor  of  judgment,  124  CaL 
224. 

Liverpool  etc.  Ins.  Co.  v.  Southern  Pac.  Co., 
125  Cal.  434;  D.  515,  517,  589. 

Livestock  Gazette  Pub.  Co.  v.  Union  Stock- 
yard Co.,  114  Cal.  447;  D.  59.  238. 

Livingston  v.  Superior  Court,  117  CaL  633; 
D.  360.  _ 

Lloyd  v.  Davis,  123  Cal.  348;  D.  87,  483,  485, 

492. 
Loaiza  v.  Superior  Court,  85  Cal.  11;  suits 
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that  may  be  prosecuted  by  publication,  23 
Nev.  342;  quoted,  contract  induced  by 
fraud.  120  Cal.  65;  restoration  on  rescis- 
sion, 120  Cal.  510. 

Locke  v.  Klunker,  123  Cal.  231;  D.  104,  314, 
493,  494,  596,  740. 

Locke  v.  Moulton,  96  Cal.  21;  deed  absolute 
Intended  as  security,  10  S.  Dak.  539;  con- 
siderations affecting  relief  in  equity,  113 
Cal.  538;  mortgage  does  not  pass  title,  114 
Cal.  426;  payment  not  condition  of  right 
to  defend,  when,  121  Cal.  542. 

Loehr  v.  Latham,  15  Cal.  418;  change  of 
venue,  13  Utah,  122;  113  Cal.  610. 

Loftus  t.  Fischer,  106  Cal.  616;  other  ap- 
peals, 113  Cal.  287;  117  Cal.  130,  131,  184; 
demurrer  without  merit,  113  Cal.  94;  point 
first  taken  on  appeal,  121  Cal.  171. 

Loftus  y.  Fischer,  113  Cal.  286;  D.  49,  55, 
136,  163,  298,  414;  costs  of  clerk's  certifi- 
cate, 114  CaL  136;  part  of  pleading,  ad- 
missibility of,  118  Cal.  136. 

Loftus  v.  Fischer,  114  Cal.  131;  D.  546;  an- 
other appeal,  117  Cal.  130,  131,  184. 

Loftus  v.  Fischer,  117  Cal.  128;  D.  163,  545. 
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bate court,  where  will  contested,  120 
OaL  453;  charges  against  estate,  121  Cal. 
190;  public  administrator  cannot  appeal, 
118  Cal.  503;  what  not  considered  on  ap- 
peal, 18  Mont.  314. 

Marriner  v.  Dennison,  78  Cal.  202;  agree- 
ment is  void  for  uncertainty,  when,  115 
Cal.  646. 

Marsh,  In  re,  115  Oal.  230;  D.  83. 

Marsh  v.  Supervisors,  111  Cal.  368;  election 
authorized  by  law,  120  Cal.  375. 

Marshall,  Estate  of,  118  Cal.  379;  D.  33,  278. 
284,  311,  318,  319. 

Marshall  v.  Farmers'  Bank  of  Fresno,  ll.~> 
Cal.  330;  D.  578,  580. 

Marshall  v.  Ferguson,  23  Cal.  66;  objection, 
when  too  late,  121  Cal.  173. 

Marshall  v.  Hancock,  80  Cal.  82;  rejecting 
evidence  not  error,  when,  13  Colo.  App. 
469;  testimony  of  deceased  witness,  8  S. 
Dak.  369;  comparison  of  handwritings,  20 
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Mont.  335;  rulings,  how  to  be  presented, 
23  Nev.  356. 
Marshall  v.  Luiz,  115  Cal.  622;  D.  420. 
Marshall  v.  Shnfter,  32  CaL  177;  conclusive- 
ness of  judgment,  118  Cal.  472;  general 
denial,  when  proper,  15  Utah,  420;  eject- 
ment, allegation  of  title  by  defendant,  113 
Cal.  554. 
Marshall  v.  Taylor,  97  Cal.  422;  failure  to 

enter  judgment  125  Cal.  395. 
Marsters  v.  Lash,  61  Cal.  622;  denial  of  non- 
payment, sufficiency  of,  116  Cal.  663; 
Marston  v.  Simpson,  54  Cal.  189;  rescission 

of  contract,  laches,  32  Or.  464. 
Marston  v.  White,  91  Cal.  37;  validity  of  ex- 
ecution sale,  113  Cal.  568;  121  Cal.  341. 
Marten  v.   Burns  Wine    Co.,   99  Cal.  355; 
waiver  of  right  of  rescission,  120  Cal.  677. 
Martin,  Estate  of.  113  Cal.  479;  D.  51. 
Martin  v.  Calif,  etc.  Ry.  Co.,  94  Cal.  326; 

assumption  of  risks,  125  Cal.  634. 

Martin  v.  Lloyd,  94  Cal.  195;  sufficiency  of 

description,  120  Cal.  315;  deferring  ruling 

on  admissibility  of  evidence,  122  Cal.  477. 

Martin  v.  Matfleld,  49  CaL  42;  objection  that 

decision  is  against  law,  122  Cal.  117. 
Martin  v.  Morgan,  87  Cal.  203;  equity  will 

not  make  new  contract,  123  Cal.  9. 
Martin  v.  Parsons,  49  Cal.  94;  equitable  re- 
lief against  judgments,  31  Or.  556. 
Martin  v.  Thompson.  62  Cal.  619;  refusal  to 

allow  amendment,  112  CaL  500. 
Martin  v.  Wagner,  120  Cal  623;  D.  656. 
Martin,  v.  Wagner,  124  Cal.  204;  D.  63. 
Martin  v.  Ward,  69  Cal.  132;  agreed  case, 

20  Mont.  394. 
Martin  v.  Zellerbach,  38  CaL  300;  elements 
of  estoppel  in  pais,  113  Cal.  227;  estoppel, 
22  Nev.  64. 
Marye  v.  Hart,  76  CaL  291;  agreement  by 

mortgagor  to  pay  taxes,  123  Cal.  218. 
Marysville  Electric  Light  etc.  Co.  v.  Johnson, 
93  Cal.  538;  subscriber  to  stock  may  vary 
statutory  liability,  116  CaL  263. 
Mascarel  v.  Raffour,  51  Cal.  242;  waiver  of 
mortgage  Hen,  120  Cal.  500;  failure  to  en- 
force equitable  mortgage.  124  Cal.  417. 
Mason  v.  Austin,  46  Cal.  385;  sufficiency  of 
complaint  not  considered  on  motion  for 
new  trial,  13  Utah.  3. 
Mason  v.  Cronise,  20  CaL  217;    action  on 
judgments,  time  to  commence,  21  Mont. 
577;  pleading  statute   of    limitations,  17 
Utah,  92. 
Mason     v.    Culbert,  108    Cal.    247;    distin- 
guished, 124  Cal.  86. 
Mason  v.  Luce,  116  CaL  232;  D.  491,  496; 
foreclosure,  statute  of  limitations,  116  Cal. 
339;  attorney's  fee  on  foreclosure,  119  Cal. 
357;  122  Cal.  479. 
Mason  v.  Vestal,  88  CaL  396;  sufficiency  of 
answer  in  action  for  personalty,  121  Cal. 
243   244. 
Mason  v.  Wolff,  40  Cal.  249;  distinguished, 

118  Cal.  101. 
Mateer  v.   Brown,  1  Oal.  222;  grounds  of 

motion,  6  S.  Dak.  198. 
Msitheny,  Estate  of,  121  Cal.  267;  D.  358. 
Mathews  v.  Davis,  102  Cal.  202;  specific  per- 
formance of    married  woman's    contract, 
123  Cal.  498. 
Mathews  v.   Kinsell,  41  CaL  512;  findings, 
what  should  be,  113  Cal.  17. 


Mathewson  v.  Fitch,  22  Cal.  86;  champerty, 
18  Utah,  322. 

Matter  of.    See  Name  of  Party. 

Matteuccl  v.  Whelan,  123  CaL  312;  D.  337, 
403. 

Matthews  v.  Chaboya,  111  Cal.  440;  fraudu- 
lent transf er,  125  Cal.  182. 

Mattingly  v.  Pennle,  105  Cal.  514;  law  of  the 
case,  23  Nev.  51;  114  Cal.  44. 

Matzen  v.  Shaeffer,  65  CaL  81;  protection 
against  subsequent  unknown  lien,  125  CaL 
274;  purchase  of  land  subject  to  most- 
gage,  14  Utah,  487. 

Maurer  v.  Mitchell,  53  Oal.  291;  prohibition, 
nature  of,  22  Mont.  231;  prohibiting  acts 
in  excess  of  jurisdiction,  15  Wash.  674s. 

Mawhinney  v.  Southern  Ins.  Co.,  96  CaL  184; 
insurance  on  machine  while  In  use,  122 
CaL  598. 

Max,  Ex  parte,  44  Cal.  579;  excess  In  sen- 
tence, 7  S.  Dak.  390;  excess  of  Jurisdic- 
tion, what  is  not,  114  Cal.  161. 

Maxson  v  Llewelyn,  122  CaL  195;  D.  332, 
334,  382,  383,  384;  allegations  of  fraud,  suf- 
ficiency of,  124  CaL  27a 

Maxson  v.  Superior  Court  of  Madera  Co., 

124  Cal.  468;  D.  64,  65. 

Maxwell  v.  San  Luis  Obispo,  71  CaL  466; 
payment  under  duress;  120  Cal.  5;  recov- 
ery of  money  illegally  paid,  122  CaL  101. 

Maxwell  v.  Supervisors,  53  Cad.  390;  party 
beneficially  Interested!  118  Oal.  393. 

May  v.  Hanson,  6  CaL  642;  joinder  of  execu- 
tor, 123  Cal.  661. 

Mayberry  v.  Alkambra  Addition  Water  Co., 

125  Oal.  444;  D.  402,  725.  726. 
Mayberry  v.  Cook,  121  CaL  588;  D.  3,  89, 

637. 

Mayer  v.  Mayer,  118  CaL  510;  D.  543. 

Mayer  v.  San  Diego,  121  Oal.  113;  D.  714. 

Maynard  v.  Fireman's  etc.  Ins.  Co.,  34  CaL 
58;  words  libelous  per  se,  119  CaL  679. 

Mayo  y.  Ah  Loy,  32  Cal.  477;  conclusiveness 
of  judgment  foreclosing  street  assessment, 
125  Oal.  262. 

Mayo  v.  Foley,  40  Cal.  281;  conclusivenorm 
of  judgment  foreclosing  street  assessment, 
125  Cal.  262. 

Mayo  y.  Mazeaux,  38  Cal.  442;  sunlciency  of 
objection*  123  CaL  490;  waiver  of,  112  CaL 
23;  deferring  ruling.  122  CaL  477. 

Mayo  v.  Sprout,  45  Cal.  99;  judgments*  es- 
toppel from,  9  S.  Dak.  520. 

Mayrhofer  v.  Board  of  Education,  89  Cal. 
110;  distinguished,  117  Oal.  437;  construc- 
tion of  statutes,  123  Cal.  624;  property 
subject  to  mechanic's  Hen,  117  Cal.  700; 
mechanic's  lien  on  school,  20  Mont.  45; 
property  subject  to  street  assessment,  121 
Cal.  351,  352. 

McAbee  v.  Randall,  41  Cal.  136;  error  net 
appearing  in  record,  23  Nev.  372. 

McAllister  v.  Clement,  75  CaL  182;  reversal 
to  recover  nominal  damages,  8  SL  Dak.  92, 
585. 

McAlpine  v.  Laydon,  115  Cal.  68;  D.  516. 

McArthur  v.  Magee,  114  Cal.  126;  D.  484; 
rights  of  pledge  holder,  121  Cal.  520;  mort- 
gages pass  with  notes,  117  CaL  415. 

McAuliffe  v.  Ooughnn,  105  Cal.  268;  power  of 
court  over  decree,  112  Cal.  643. 

McBean  v.  Fresno,  112  Cal.  159;  D.  505,  507, 
509;  validity  of  city  contract,  112  CaL  313; 
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Indebtedness  Incurred  in  another  year,  118 
CaL  527,  528,  030,  682,  586,  587;  contract 
of  city  extending  over  several  years,  118 
Cal.  553,  554;  income  and  expenses  of  city, 
112  Cal.  547;  liability  of  city,  124  Cal.  68; 
quoted,  creation  of  liability,  125  Cal.  8;  re- 
enactment  of  constitution,  construction, 
118  Cal.  484. 

McBean  v.  Redick,  96  Cal.  191;  appeal  from 
Invalid  street  assessment,  122  Cal.  544. 

McBean  v.  San  Bernardino,  96  Cal.  183;  suf- 
ficiency of  pleading,  120  Cal.  612. 

McBrown  v.  Dalton,  70  Cal.  89;  decree  in 
partition,  effect  of,  122  Cal.  113. 

McCabe  v.  Carpenter,  102  Cal.  469;  delega- 
tion of  power  of  taxation,  124  Gal.  697. 

3dcCabe  v.  Grey,  20  Cal.  515;  assignment  is 
subject  to  right  of  setoff,  123  Cal.  161;  no- 
tice from  records,  23  Nev.  273;  not  ap- 
proved, 22  Mont  210. 

McCabe  v.  Jefferds,  122  Cal.  302;  D.  321. 

McCaU  v.  Pacific  Maiil  S.  S.  Co.,  123  Cal. 
42;  D.  460,  628. 

ttcCallion  v.  Hlbernla  8.  &  L.  Soc.,  S3  Cat 
572;  stay  bond  on  appeal,  125  Cal.  355. 

!McCallion  v.  Hibernia  8.  &  L.  Society,  98 
Cal.  442;  stay  of  proceedings,  5  N.  Dak. 
230;  bond  to  stay  appeal,  123  Cal.  446; 
bond  on  appeal  unnecessary,  when,  121 
Cal.  290;  judgment  against  sureties  on 
appeal  bond,  118  Cal.  114. 

McCarron  v.  OfConnell,  7  Cal.  152;  posaes- 
aton  is  sufficient  against  mere  trespasser, 
114  Cal.  383. 

McCarthy,  Ex  parte,  29  Cal.  395;  investiga- 
tion by  senate  of  charge  of  bribery,  116 
Cal    299 

McCarthy  v.  Brown,  113  Cal.  15;  D.  259,  260, 
326. 

McCarthy  v.  Mt  Tecarte  etc.  Co.,  Ill  Cal. 
328;  usage  in  interpretation  of  contracts, 
124  Cal.  190;  quoted,  action  on  instru- 
ment in  writing,  115  CaL  140.;  minute  en- 
try not  an  instrument  in  writing,  122  CaL 
107. 

McCarthy  v.  White,  21  Cal.  496;  barring  of 
debt  bars  mortgage,  124  Cal.  512. 

McCartney  v.  Fltss  Henry,  16  CaL  184;  waiv- 
er of  objection,  119  Cal.  367. 

McCaughey  v.  Schuette,  117  Cal.  223;  D. 
259,  556. 

McCauiey  v.  Brooks,  16  Cal.  1;  appropria- 
tion of  revenues,  112  Cal.  168;  7  Colo. 
App.  450;  28  Nev.  27;  31  Or.  387;  6  S. 
Dak.  522. 

McCauiey  v.  Pulton,  44  Cal.  360;  courts  of 
record,  12  Utah,  306. 

McCauiey  v.  Weller,  12  Cal.  500;  quoted, 
misconduct  of  judge,  19  Wash.  14;  dis- 
qualification of  judge,  123  Cal.  455. 

McClatchy  v.  Superior  Court,  119  Cal.  413; 
D.  135,  399. 

McClory  v.  McCiory,  38  Cal.  575;  statement 
of  findings  and  conclusions,  18  Utah,  94. 

McCloakey  v.  Krellng,  76  Cal.  511;  private 
action  to  abate  public  nuisance,  121  Cal. 
513. 

McCloud  v.  CNeall,  16  Cal.   397;  weight  of 
evidence,  23  Nev.  163. 

McComb  v.  Eeed,  28  Cal.  285;  objections  to 
attachment  proceedings,  time  of  raising 
7  Colo.  App.  328. 


McComb  v.  Spangler,  71  Cal.  418,  423,  ad- 
verse claim  not  tried  on  foreclosure,  124 
Cal.  669. 

McComber  v.  Bigelow,  123  Cal.  532;  D.  389, 

462,  468. 

McConnelL  Ex  parte,  83  CaL  558;  informa- 
tion, objection  to,  20  Mont.  180. 

McConnell  v.  Denver  et  al.,  35  Cal.  365; 
mining  partnerships,  nature  of,  18  Mont. 

491. 
McConoughey  v.  Jackson,  101  Cal.  265;  re- 
fusal of  auditor  to  draw  warrant,  118  Cal. 
365. 
McConoughey  v.  Torrence,  124  CaL  330;  D. 

37. 
McCord  v.  Seale,  56  Cal.  262;  variance,  how 

taken  advantage  of,  114  Cal.  521. 
McCormack  v.  North    British    Ins.  Co.,  78 
Cal.  468;  proof  of  performance  of  condi- 
tion, 29  Or.  573. 
McOormlck  v.  Belvin,  96  Cal.  182;  under- 
taking on  appeal,  validity  of,  119  CaL  348; 
22  Mont.  329. 
McCormick  v.  Brown,  36  Cal.  180;  moral 
obligation    to   pay    discharged  debt,  118 
CaL  35;  effect  of  acknowledgment  on  run- 
ning of  statute,  122  Cal.  415,  417;  122  Cal. 
419. 
McCormick  v.  Orient  Ius.  Co.,  86  Cal.  260; 

estoppel,  what  essential  to,  123  Cal.  367. 

McCormick  v.  Springfield  etc.  Co.,  66  Cal. 

363;  warranty  of  ownership,  124  Cal.  167. 

McCoy    v.  Briant,  53    Cal.  247;  injunction 

where  act  void,  23  Nev.  321;  liability  of 

c*ty,  17  Wash.  329. 

McCracken  v.  San  Francisco,  16  Cal.  591; 

liability  of  city,  17  Wash.  329. 
McCracken  v.  Superior  Court  86  Cal.  74; 

dismissal  of  appeal,  9  S.  Dak.  313,  314. 
McCrary    v.  Beaudry,    67    Cal.  120;  appro- 
priation of  water,  112  Cal.  434. 
McOray  v.  Burr,  125  Cal.  636;  D.  327,  627, 

691. 
McCrea  v.  Haraszthy,  51  Cal.  146;  jurisdic- 
tion over  administrator,  112  Cal.  294. 
McCreary  v.  Marston,  56  CaL  403;  findings 
outside  of  Issues  not  regarded,  118  Cal. 
287. 
McCreery  v.  Duane,  52  Cal.  262;  new  matter 

constituting  a  defense,  118  Gal.  600. 
McCreery  v.  Sawyer,  52  Cal.  257;  presump- 
tions in  favor  of  deed,  113  Cal.  53. 
McCroskey  v.  Ladd,   96  Cal.  455;  independ- 
ent covenants,    5    N.  Dak.    27,    29;  5  N. 
Dak.  St;  action    for    installment    before 
tendering  deed,  123  Cal.  18;  enforcement 
of    performance   by    one  1n  default,  120 
Cal.  526. 
MeCullough,  Ex  parte,  35  Cal.  98;  discharge 

on  habeas*  corpus,  32  Or.  184. 
MeCullough  v.  Clark.  41  CaL  298:  waiver 
by  failure  to  except,  117  Cal.  172;  neces- 
sity of  findings,  119  Cal.  383;  sufficiency  of 
specifications,  114  Cal.  450. 
MeCullough  v.  Olds,  108  Cal.  529;  sufficiency 
of  description,  116  Cal.  603;  121  Cal.  489. 
McCully  v.  Cooper,  114  Cal.  258;  D.  319. 
McCurrie  v.  Southern  Pac.  Co.,  122  Cal.  558; 

D.  123,  516. 
McDaniel  v.  Cummings,  -83   CaL  515;  dis- 
tinguished, drainage  on  lower   land,  118 
Cal.  288;  enjoining  erection  of    embank- 
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ment,    14    Wash.    80;    storm    or    suface 

water,  turning  of,  124  Cal.  665. 
McDanlel  v.  Pattison,  98  OaL  86;  right  of 

heir  to  recover  property,  122  Cal.  350. 
McDermont  v.  Anaheim  Union  Water  Co., 

124  Cal.  112;  D.  149,  154,  393,  557,  728. 
McDermott  v.  Isbell,  4  Oal.  113;  liability  of 

obligor,  33  Or.  318. 
McDeritt,  Estate  of,  95  Cal.  17;  power  of 

disposition  of  property,  117  Oal.  295,  296; 

20  Wash.  570;  undue  influence,  sufficiency 

of  evidence,   116  Cal.  645;  117  CaL  269, 

270,  277;  quoted,  sufficiency    of    circum- 
stantial evidence.  112  Cal.  304. 
McDonald,  Estate  of,  118  Cal.  277;  D.  309, 

320. 
McDonald  v.  Agnews.  122  Oal.  448;  D.  421. 
McDonald  v.  Bear  River  Min.  Co.,  13  Cal. 

233;  appropriation,  meaning  of,  30  Or.  89; 

ratification  of  contract,  33  Or.  333. 
McDonald  v.  Burton,  68  Cal.  445;  cited,  121 

Cal.  69. 
McDonald  v.  Conniff,  99  Cal.  386;  street  as- 
sessment, delegation  of  authority,  123  Cal. 

546;  validity  of  assessments,  116  Cal.  59; 

right  to  resist  void  assessment,   113  Cal. 

366;  failure  to  appeal,  114  Cal.  257. 
McDonald  v.  Gutter,  120  Cal.  44;  D.  299,  542. 
McDonald  v.  Drew,  97  Cal.  266;  presumptive 

right,  what  not  sufficient,  114  Cal.  285. 
McDonald  v.  Hinton*  114  Cal.  484;  D.  262; 

but  one  convention  for  political    parties, 

122  Oal    191 

McDonald  v.  '  Huff,  77  Cal.  279;  distin- 
guished, 114  Oal.  600;  contract  in  restraint 
of  right  of  redemption,  120  Cal.  153,  154. 

McDonald  v.  McCoy,  121  Oal.  55;  D.  6,  281, 
429,  471,  472,  583;  cited,  125  Cal.  426. 

McDonald  v.  Poole,  113  Cal.  437;  D.  70,  138, 
165. 

McDonald  v.  Southern  Cal.  Ry.  Co.,  101 
Oal.  206;  construction  and  sufficiency  of 
pleadings,  J  21  Cal.  418. 

McDonnell  v.  Pescadero  etc.  Stage  Co..  120 
Cal.  476;  D.  714. 

McDougal  v.  Roman,  2  Cal.  80;  explained, 

123  Cal.  152. 

McDougald  v.  Argonaut  etc.  Co.;  117  Cal.  87; 

D.  402,  560,  669,  670. 
McDowell  v.  Bell,  86  Cal.    615;    garnishee, 

compelling  payment  by,  12  Utah,  435. 
McDowell  v.  Hyman,  117  Cal.  67;  D.  422, 

425;  disturbance    of    lessee,    remedy,    21 

Mont  520. 
McEldowney    v.    Madden,  124  CaL  106;  D. 

74. 
McEwen  v.  Johnson,  7  Cal.  260;  sufficiency 

of  findings,  116  Cal.  40. 
McFadden  v.  Bd.  of  Superv.,  74  Cal.  571; 

water  company,    rights    of    stockholders, 

124  Oal.  114. 

McFadden  v.  Dletz,  115  Cal.  697;  D.  44,  63. 

McFadden  v.  Mitchell,  61  Cal.  148;  cross- 
examination,  what  proper,  11  S.  Dak.  316. 

McFadden  v.  O'Donnell,  18  Cal.  160;  gar- 
nishment of  defendant,  procedure,  113  Cal. 
66. 

McFall  v.  Buckeye  Grangers'  W.  Assn.,  122 
Cal.  468;  D.  76,  421,  563. 

McFarland  v.  Holcomb,  123  Cal.  84;  D.  27, 
71,  557,  641. 

McFarland  v.  McCowen,  98  Cal.  329;  distin- 


guished, 118  Cal.  555;  120  Cal.  441;  re- 
fusal of  auditor  to  draw  warrant,  118  CaL 
365. 

McFarland  v.  Pico,  8  OaL  626;  stare  decisis, 
19  Utah,  397. 

McOarrlty  v.  Bylngton,  12  Cal.  426;  grounds 
of  motion,  6  S.  Dak.  19a 

McGllvery  v.  Morehead,  2  Cal.  607;  insuffi- 
ciency of  affidavit,  120  Cal.  318. 

McGinty  v.  Morgan,  122  Cal.  103;  D.  465. 
466,  526. 

McGlynn  v.  Brodle,  31  CaL  377;  contribu- 
tory negligence,  when  a  question  of  law. 
16  Utah,  355. 

McGowan  v.  Ford,  107  CaL  177;  indebted- 
ness incurred  In  another  year,  118  Cal. 
536. 

McGowan  v.  Krellng,  117  Oal.  31;  D.  51,  247. 

McGowan  v.  McDonald,  111  CaL  57;  nature 
of  Pacific  Bank,  119  Oal.  338,  340;  books 
of  account,  admissibility  of,  121  OaL  85. 
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Murray  v.  Tulare  Irrigation  Co.,  120  Cal. 
311;  D.  4,  56,  244,  327. 

Mutual  Electric  Light  Co.  v.  Ashworth,  118 
Cal.  1;  D.  265,  538;  review  of  discretion- 
ary acts,  118  Cal.  611. 

Myers  v.  English,  9  Cal.  341;  legislative  con- 
trol over  salaries,  31  Or.  388,  389. 

Myers  v.  Moulton,  71  Cal.  498;  Joint  Judg- 
ment, 29  Or.  240;  Joint  Judgment  for  copts, 
118  Cal.  516. 

Myers  v.  Reinstein,  67  Cal.  89;  competency 
of  parties  as  witnesses,  122  Cal.  658. 

Myers  v.  Sierra  Valley  Stock  etc,  Assn.,  122 
Cal.  669;  D.  104*  154,  167. 

Myrick  v.  Superior  Court,  68  Cal.  98;  new 
trial  on  appeal  from  Justice's  court,  124 
Cal.  471,  472. 

Nagle  v.  Calif.  Southern  R.  R.  Co.,  88  Cal. 
86;  who  to  determine  negligence,  121  Cal. 
404. 

Naglee  v.  Palmer,  50  Cal.  641;  presumptions 
in  favor  of  deed,  113  Cal.  53. 

Napa  v.  Easterby,  61  Cal.  509;  publication, 
what  insufficient,  122  Cal.  545,  546. 

Napa  v.  Howland,  87  Cal.  84;  distinguished, 
120  Cal.  63;  ejectment  by  city  for  street, 
120  Cal.  61. 

Nash  v.  Harris,  57  Cal.  242;  appeal,  burden 
of  proving  error,  15  Utah,  265;  quoted, 
saving  of  exceptions,  123  Cal.  80;  re- 
viewing evidence,  31  Or.  474. 

National  Bank  v.  Herold,  74  Cal.  608;  bur- 
den of  proof,  28  Or.  220. 

National  Bank  v.  Union  Ins.  Co.,  88  Cal. 
497;  distinguished,  116  Cal.  229. 

National  W.  &  W.  Co.  v.  Clarkin,  14  Cal. 
544;  questioning  corporate  power,  24  Colo. 
355;  relief  by  injunction  in  action  at  law, 
7  S.  Dak.  508. 

Natoma  Water  &  M.  Co.  v.  Hancock,  101 
Cal.  42;  extent  of  rights  of  appropriator, 
23  Nev.  96. 

Neal  v.  Neal,  58  Cal.  287;  admissibility  of 
evidence,  117  Cal.  665. 

Neall  v.  Hill,  16  Cal.  145;  action  by  stock- 
holders, 112  Cal.  650;  removal  of  corpo- 
rate officers,  11  S.  Dak.  562. 

Needham  v.  San  Fran.  etc.  R.  R.  Co.,  37  Cal. 
409;  contributory  negligence,  when  no  de- 
fense, 115  Cal.  114;  118  Cal.  63. 

Neilson  v.  Crawford,  52  Cal.  248;  books  of 
account,  121  Cal.  83,  84,  85. 

Nelson  v.  Merced  County,  122  Cal.  644;  D. 
61,  559,   635,   606. 

Nelson  v.  Nelson,  6  Cal.  430;  retroactive  ef- 
fect of  statute  of  limitations,  113  Cal.  305. 

Nerac,  Estate  of,  35  Cal.  392;  convict,  civil 
death,  125  Cal.  419;  124  Cal.  565,  566. 

Nevada  Bk.  v.  Dresbach,  63  Cal.  824;  affi- 
davit of  merits,  119  Cal.  588. 

Nevada  Co.  &  Sac.  Canal  Co.  v.  Kidd,  37  Cal. 
283,  317;  diverting  surplus  water,  16  Utah, 


431,  pleading  separate  causes  of  action, 
18  Utah,  161,  162;  no  relief  where  none 
prayed,  18  Utah,  162. 

Nevada  etc.  Canal  Co.  v.  Kidd,  48  CaL  180; 
Judgment-roll,  motion  to  strike  out,  123 
CaL  79;  error  not  appearing  In  record,  23 
Nev.  372. 

Nevada  Water  Co..  v.  Powell,  34  Cal.  109; 
quoted,  appropriation  of  waters,  18  Mont. 
220;  water  rights  cannot  be  extended,  15 
Utah,  229;  diversion  of  surplus  water,  16 
Utah,  431. 

Newbill  et  al.  v.  Thurston  et  aL,  65  Cat. 
419;  discussed,  22  Mont.  127,  132,  133. 

Newell  v.  Desmond,  63  Cal.  242;  sufficiency 
of  specifications,  114  Cal.  450. 

Newell  v.  Desmond,  74  Cal.  46;  admissibil- 
ity of  deposition,  where  party  present,  117 
Cal.  49. 

Newhall  v.  Provost,  6  CaL  86;  validity  of 
tax  sales,  116  Cal.  553. 

Newhall  v.  Sherman,  Clay  &  Co.,  124  Cal. 
509;  D.  636,  687. 

Newman,  Estate  of,  75  Cal.  213;  publication 
of  summons,  12  Utah,  314;  proof  of  ser- 
vice, 20  Wash.  452;  Jurisdiction,  upon 
what  depends,  114  Cal.  158;  erroneous 
Judgment,  attack  upon,  12  Utah,  327. 

Newman,  Estate  of,  124  Cal.  688;  D.  309,  443. 

Newman,  Ex  parte,  9  CaL  518;  construction 
of  Sunday  law,  112  Cal.  472. 

Newman  v.  Duane,  89  Cal.  597;  distin- 
guished, 125  Cal.  228;  Jury  in  action  to 
quiet  title,  120  CaL  516. 

Newman  v.  Smith,  77  Cal.  22,  26;  relief 
against  contract  for  fraud,  122  Cal.  582. 

NeWmark  v.  Chapman,  53  Cal.  557;  writ  of 
assistance,  against  whom  runs,  117  Cnl. 
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Newport  etc.  Co.  v.  Drew,  125  Cal.  585;  1>. 
91,  469,  470. 

Newton  v.  Hull,  90  CaL  487;  equity  will  not 
make  new  contract,  123  Cal.  9;  time  as  es- 
sence of  contract,  113  Cal.  661. 

Nicholas,  Ex  parte,  91  Cal.  640;  cited,  17 
Utah,  377. 

Nicholson  v.  Tarpey,  70  Cal.  608:  another 
appeal,  124  Cal.  445;  specific  performance, 
adequacy  of  consideration,    124   CaL  494; 

Nicholson  v.  Tarpey t  89  Cal.  617;  another 
appeal.  124  Cal.  445;  alteration  of  con- 
tract, 117  Cal.  211. 

Nicholson  v.  Tarpey,  124  Cal.  442;  D.  439, 
638    640    641. 

Nickerson*  v.  Cal.  Stage  Co.,  10  Oal.  520; 
cited,  28  Colo.  539. 

Nieto  v.  Carpenter,  21  Cal.  483;  law  of  the 
case    114  Cal    44 

Nightingale  v.  Scannell,  18  Cal.  315;  suffi- 
ciency of  objection,  16  Utah,  373;  118  CaL 
110;  124  Cal.  196;  82  Or.  210. 

Niles  v.  City  of  Los  Angeles,  126  Cal.  572; 
D.  241,   243,   326. 

Niles  v.  Edwards,  90  CaL  10;  quoted,  con- 
clusion of  law,  what  is,  112  Cal.  273. 

Niosi  v.  Empire  Steam  Laundry,  117  CaL 
257;  D.  39.  514,  517,  518,  522,  648. 

Nixon  v.  Selby  etc.  Co.  102  Cal.  458;  liabil- 
ity of  master  to  servant,  117  Cal.  423;  fel- 
low-servants, 114  CaL  182. 

Noe  v.  Splivalo,  54  Cal.  207;  election  of 
widow,  122  Cal.  113. 
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Nofainger  y.  Goldman,  122  Cal.  609;  D.  237, 
425,  453,  454,  455,  456,  457,  545. 

Nolan  v.  McDuffie,  125  Cal    334;  D.  713. 

Nolan  v.  Reese,  32  Cal.  484;  street  assess- 
ment, failure  to  appeal,  18  Wash.  157. 

Noonan  v.  Nunan,  76  Cal.  44;  filing  of  no- 
tice of  appeal,  time  of,  114  Cal.  41. 

Norman  v.  Norman,  121  Cal.  620;  D.  443. 

Norris  v.  Elliott,  39  Cal.  72;  quoted,  repeti- 
tion, slander,  119  Cal.  677;  114  Cal.  348. 

Norris  v.  Harris,  15  Cal.  256,  257;  entire  con- 
tract, 119  Cal.  101. 

Norris  v.  Hoyt,  18  Cal.  217;  appropriation  of 
water  by  alien,  113  Cal.  44. 

North  Bloomfield  G.  M.  Co.  v.  Keyser,  58 
Cal.  315;  interested  party,  121  Cal.  374; 
disqualification  of  judge,  121  Cal.  106;  in- 
terest which  disqualifies,  121  Cal.  37;  118 
Cal.  252. 

Northern  Ins.  Co.  v.  Potter,  63  Cal.  157;  ef- 
fect of  release,  122  Cal.  654;  125  Cal.  512. 

North  Fork  Water  Co.  v.  Edwards,  121  Cal. 
662;  D.  257,  258. 

North  Pacific  R.  R.  Co.  v.  Reynolds,  50  Cal. 
90;  facts  found  must  support  judgment,  14 
Utah,  462. 

Northrop  v.  Knott,  114  Cal.  612;  D.  83. 

Norton  t.  Atchison  etc.  Ry.  Co.,  97  Cal.  388; 
vacation  of  default  because  of  fraud,  124 
Cal.  144;  want  of  jurisdiction,  125  Cal.  203; 
validity  of  judgment,  124  Cal.  74;  setting 
aside  judgment,  112  Cal.  118;  judgment 
presumed  correct  on  appeal,  115  Cal.  692; 
dittinquished,  118  Cal.  345. 

Norton  v.  Larco,  80  Dal.  126;  mutual  ac- 
count, 125  Cal.  411. 

Norton  v.  Whitehead,  84  Cal.  268;  validity 
of  assignment,  13  Utah,  224. 

Norwood  v.  Kenfleld,  80  Cal.  894;  declara- 
tions of  voters,  120  Cal.  656. 

Norwood  v.  Kenfleld,  34  Cal.  332;  contest  of 
election,  continuance,  119  Cal.  614,  615. 

Notman  v.  Green,  90  Cal.  172;  allegation  of 
nonpayment,  123  Cal.  646;  pleading  breach 
of  contract,  119  Cal.  72. 

Nougues  v.  Newlands,  118  Cal.  102;  D.  694, 
700;  statute  of  limitations  against  trust, 
121  Cal.  289. 

Nounnan  v.  Sutter  Co.  Land  Co.,  81  Cal.  1; 
waiver  of  fraud,  116  Cal.  272;  120  Cal.  151; 
representations  of  fact,  25  Colo.  372. 

Noyes  v.  Wood,  102  Cal.  389;  acts  of  fellow- 
servants,  113  Cal.  603. 

N.  P.  Perine  Contracting  etc.  Co.  v.  Pasa- 
dena, 116  Cal.  6;  D.  653. 

Nudd  v.  Thompson,  34  Cal.  39;  admission  in 
answer  not  available  to  plaintiff,  123  Cal. 
139;  judgment  on  the  pleadings,  8  Colo. 
App.  209. 

Nunez  v.  Morgan,  77  Cal.  427;  quoted,  suffi- 
ciency of  pleading,  117  Cal.  208. 

Nye  v.  Marysville  etc.  Street  R.  R.  Co.,  97 
Cal.  461;  failure  to  specify  errors,  114  Cal. 
71. 

Oakland  v.  Carpentier.  13  Cal.  540;  distin- 
guished, 113  Cal.  489;  discussed,  118  Cal. 
177,  191,  192,  195.  196;  quoted,  netting 
aside  fraudulent  deed,  112  Cal.  444;  stat- 
ute of  limitations,  fraud,  112  Cal.  446. 

Oakland  v.  Carpentier,  21  Cal.  642;  dis- 
cussed, 118  Cal.  219,  224,  225;  cited  gen- 


erally, 118  Cal.  192;  vacation  of  streets, 
interposition  of  equity,  115  Cal.  558. 

Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  160;  D.  110,  111,  254,  531,  635,  671; 
672;  cited,  118  Cal.  247,  248;  water  lota, 
118  CaL  346;  interest  which  disqualifies, 
121  Cal.  37;  construction  of  act,  ambigui- 
ties, 125  Cal.  536. 

Oakland  v.  Oakland  Water  Front  Co.,  118 
Cal.  249;  D.  712;  distinguished,  121  Cal. 
Ill;  disqualification  of  judge,  121  Cal.  113; 
121  Cal    373 

Oakland  Pav.  Co.  v.  Bagge,  79  Cal.  439; 
modification  of  judgment  upon  appeal,  122 
Cal    222 

Oakland  Paving  Co.  v.  Hilton,  69  Cal.  479; 
identifying  reference,  10  S.  Dak.  116;  con- 
clusiveness of  enrolled  statute,  14  Utah, 
371. 

Oakland  Paving  Co.  v.  Tompkins,  72  Cal.  5; 
identifying  reference,  10  S.  Dak.  116. 

Oaks  v.  Oaks,  94  Cal.  66;  distinguished,  121 
CaL  95. 

Oaks  v.  Scheifferly,  74  Cal.  478;  statute  of 
limitations,  when  commences  to  run,  13 
Utah,  149;  bond  of  indemnity,  action  when 
accrues,  121  Cal.  519. 

O'Brien  v.  Ballou,  116  Cal.  318;  D.  89,  378, 
613. 

O'Brien  v.  Brady,  23  Cal.  243;  order  grant- 
ing new  trial,  discretion,  6  S.  Dak.  232. 

O'Brien  v.  Chamberlain,  50  Cal.  285;  quoted 
and  distinguished,  123  Cal.  315. 

O'Brien  v.  O'Brien,  124  Cal.  422;  D.  37,  403, 
404. 

O'Callaghan  v.  Bode,  84  Cal.  489;  demurrer 
in  language  of  statute,  116  Cal.  88;  speci- 
fication of  errors,  118  Cal.  420. 

O'Connor,  Estate  of,  118  Cal.  69;  D.  39,  291, 
748. 

O'Connor  v.  Frasher.  56  Cal.  499;  presump- 
tions in  favor  of  deed.  113  Cal.  53. 

O'Connor  v.  Irvine,  74  Cal.  435;  real  party 
In  interest,  112  Cal.  83:  assignment  for 
purpose  of  bringing  suit,  14  Utah,  290; 
quoted,  bringing  in  parties,  117  Cal.  550. 

O'Connor  v.  Southern  Pac.  R.  R.  Co.,  122 
Cal.  681;  D.  59,  584. 

OConor  v.  Morse,  112  Cal.  31;  D.  102,  669. 

O'Conor  v.  Roark,  108  Cal.  173;  sufficiency 
of  affidavit  for  attachment,  112  Cal.  41. 

O'Conor  v.  Witherby,  112  Cal.  38;  D.  73. 

Odd  Fellows'  Assn.  v.  James,  63  Cal.  598; 
cited  generally,  14  Wash.  127. 

Odd  Fellows'  Savings  Bank  v.  Brander,  124 
Cal.  255;  D.  78,   710. 

Odd  Fellows'  Savings  Bk.  v.  Duprey,  66  Cal. 
168;  ruling,  whether  premature,  23  Nev. 
75. 

Odell  v.  Wilson,  63  Cal.  159;  title  under  fore- 
closure. 121  Cal.  632. 

O'DonneU  v.  Slack,  123  Cal.  285;  D.  115. 

O'Farrell  v.  Harney,  51  Cal.  123;  parol  evi- 
dence affecting  boundaries,  18  Utah,  27. 

Ogburn  v.  Connor,  46  Cal.  346;  drainage  on 
lower  land,  118  Cal.  288;  storm  or  surface 
water,  turning  of,  124  Cal.  665. 

Ogden  v.  Davis,  116  Cal.  32;  D.  33,  34,  297, 
668;  liability  of  sureties  cannot  be  ex- 
tended. 120  Cal.  621. 

Ogier,  Estate  of,  101  Cal.  385;  power  to  al- 
low attorney's  fee,  123  Cal.  394;  liability 
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of  executors  for  attorneys'  fees,  123  Gal. 
659. 

Oglesby  v.  Santa  Barbara,  119  Cal.  114;  D. 
647. 

O'Grady  v.  Barnhisel,  23  Gal.  287;  validity 
of  tax  deed,  119  Gal.  684. 

Ohleyer  v.  Bunce,  66. Gal.  544;  validity  of 
sale  by  insolvent.  114  Cal.  457.  458. 

Ohm  v.  San  Francisco,  92  Cal.  437;  distin- 
guished, 121  Gal.  526;  title  under  grant  by 
prefect,  117  Gal.  532;  allegations  of  con- 
clusions of  law,  demurrer,  124  Gal.  83; 
action,  when  barred,  113  Gal.  53. 

Ohm  v.  Superior  Court,  85  Cal.  545;  limita- 
tions in  case  of  fraud,  12  Colo.  App.  417; 
action  by  administrator  to  set  aside  deed, 

114  Cal.  536. 

O'Kane  v.  Daly,  63  Cal.  317;  necessary  par- 
ties to  appeal,  13  Utah,  199;  122  Cal.  390. 

O'Kane  v.  Whelan,  124  Cal.  200;  D.  362. 

Olmstead,  Estate  of,  120  Cal.  447;  D.  163, 
735. 

Olmstead,  Estate  of,  122  Cal.  224;  D.  48,  56, 
739. 

Olsen  v.  Rogers,  120  Cal.  225;  D.  Ill,  112, 
291. 

Olson  v.  Lovell,  91  Cal.  508;  specific  perform- 
ance of  married  woman's  contract,  122 
Gal.  349. 

Omnibus  R.  R.  Co.  v.  Baldwin,  57  Cal.  160; 
forfeiture  of  franchises,  17  Wash.  670. 

O'Neal  v.  Hart,  116  Cal.  69;  D.  486,  496;  ex- 
plained. 117  Cal.  222:  attorney's  fee  on 
foreclosure,  121  Cal.  257;  122  Cal.  479. 

O'Neil  v.  Dougherty,  46  Cal.  576;  failure  to 
tile  authorities  in  time,  116  Cal.  42. 

O'Neill  v.  Reynolds,  116  Cal.  264;  D.  87,  441; 
election  of  assignee,  124  Cal.  163. 

Ontario  Bank  v.  Gerry,  91  Cal.  94;  distin- 
guished, 124  Cal.  107;  119  Cal.  371. 

Ontario  State  Bk.  v.  Tibbits,  80  Cal.  68;  ac- 
tion to  foreclose  by  corporation,  120  Cal. 
180;  incapacity  to  sue,  how  taken  advan- 
tage of,  22  Colo.  32. 

Orange,  County   of,   v.  Harris,  97  Cal.  600; 

quoted,  action    by  district    attorney,  119 

*Cal.  215;  supervision  over  fees  of  justices. 

115  Cal.  550. 

Orange,  County  of,  v.  County  of  Los  Ange- 
les, 114  Cal.  390;  D.  165;  discussed, 
quoted  and  distinguished,  117  Cal.  439, 
440;  division  of  county,  apportionment  of 
debt,  117  Cal.  202;  apportionment  on  divi- 
sion of  county,  125  Cal.  501. 

Orcutt  v.  Gould,  117  Cal.  315;  D.  698. 

Orcutt  v.  Pac.  Coast  By.  Co.,  85  Cal.  291; 
directing  verdict  in  actions  for  negligence, 
114  Cal.  8;  contributory  negligence,  who 
to  determine,  120  Gal.  580. 

Ord  v.  Bartlett,  83  Cal.  428;  modification  of 
decree,  124  Cal.  263;  adverse  claim  not 
tried  on  foreclosure,  124  Cal.  069. 

Order  etc.  v.  Griest,  76  Cal.  494;  rights  of 
beneficiaries,  113  Cal.  96. 

Orena  v.  Santa  Barbara,  91  Cal.  621;  proof 
of  title,  119  Cal.  116,  117;  boundaries,  125 
Cal.  387,  388. 

Orlandi  v.  Gray,  125  Cal.  372,  D.  462,  465. 

Oroville  etc.  R.  R.  Co.  v.  Plumas  Co.,  37 
Cal.  363;  general  averments  of  fraud,  116 
Cal.  186. 


Orr  v.  Stewart,  67  Cal.  275;  exemption  of 
homestead,  waiver  of,  23  Nev.  140;  mort- 
gage of  homestead  claim,  31  Or.  163. 

Ortega  v.  Cordero,  88  Cat  221;  findings  out- 
side of  issues  not  regarded,  118  CaL  287; 
122  Cal.  579. 

Ortiz,  In  re,  86  Cal.  306;  ancillary  letters. 
13  Colo.   App.  539. 

Ortman  v.  Dixon  et  al.,  13  Cal.  33;  abandon- 
ment, 21  Colo.  365;  prior  appropriates  of 
water,  25  Colo.  171;  quoted,  extent  of  right 
of  appropriation,  16  Utah,  430;  rights  of 
subsequent  appropriator,  18  Mont.  222. 

Orton  v.  Brown,  113  Cal.  561;  D.  39,  305,  306; 
another  appeal,  117  Cal.  502. 

Orton  v.  Brown,  117  Gal.  501;  D.  407,  627. 

Osborne,  Estate  of,  87  CaL  1;  liability  of 
executors,  123  Cal.  104. 

Osborne  v.  Clark,  60  Cal.  622;  sufficiency  of 
findings,  125  Cal.  638. 

Osborne  v.  Endicott,  6  Cal.  149;  resulting 
trusts,  113  Cal.  157;  estoppel  from  state- 
ment in  mortgage,  121  Cal.  519. 

Osborne  v.  Home  Life  Ins.  Co.,  123  CaL 
610;  D.  383,  385. 

Osgood  v.  El  Dorado  W.  &  M.  Co,  56  Cal. 
571;  not  followed,  8  S.  Dak.  650. 

O'Shea  v.  Wilkinson,  95  CaL  454;  who  may 
appeal,  119  Cal.  577. 

O'Sullivan,  In  re,  84  Cal.  444;  manner  of 
sale  of  decedents'  realty,  112  Cal.  666w 

Otis  v.  Hazeltine,  27  CaL  80;  liability  on 
contract,  121  Cal.  606. 

Otto  v.  Journeyman  Tailors'  etc  Union,  75 
Cal.  308;  mutual  aid  societies,  rights  of 
courts,  113  Cal.  379,  382. 

Ould  v.  Stoddard,  54  Cal.  613;  distinguished. 
18  Mont.  566;  action  to  foreclose  mortgage, 
120  Cal.  499;  failure  to  enforce  equitable 
mortgage,   124  Cal.  417. 

Oullahan  v.  Starbuck,  21  Cal.  415;  review  of 
order  granting  new  trial,  13  Colo.  App. 
424. 

Oullahan  v.  Sweeney,  79  Cal.  537;  remedial 
retrospective  acts,  validity  of,  116  Cal. 
523,  524. 

Overend,  Ex  parte,  122  Cal.  201;  D.  136. 

Owen  v.  Doty,  27  Cal.  502;  forcible  entry, 
possession  necessary,  11  S.  Dak.  160. 

Owen  v.  Frink,  24  Cal.  171;  distinguished, 
16  Wash.  192;  grounds  of  objection  to  evi- 
dence, 112  Cal.  22. 

Owen  v.  Meade,  104  Cal.  179;  distinguished, 
115  Cal.  83. 

Owen  v.  Pomona  Land  etc.  Co.,  124  CaL 
331*  D.  32  43. 

Owens  v.  McNally,  113  Cal.  444,  D.  731;  an- 
other appeal,  124  Cal.  30,  32;  agreement 
to  make  will,  121  Cal.  398;  equity  juris- 
diction of  superior  court,  21  Mont.  260. 
271. 

Owens  v.  McNally,  124  Cal.  29;  D.  342,  406. 

Oxarart,  In  re,  78  Cal.  109;  determination 
of  heirship,  122  CaL  532. 

Pacheco  v.  Bernal,  2  Gal.  150;  damages  on 

dismissal  of  appeal,  115  Gal.  699. 
Pacheco  v.  Hunsacker,  14  Cal.  124;  quoted. 

appointment  of  elisor,  122  CaL  238. 
Pacheco  v.  Manufacturing  Co.,  113  Gal.  541; 

D.  454,  455,  456,  515. 
Pacific  Bank  v.  De  Ro,  37  Cal.  538;  change 

of  name  of  corporation,  123  Cal.  527. 
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Pacific  Bank  v.  Madera  Fruit  &  Land  Co., 

124  Cal.  525;  D.  507. 
Pacific  Bank  v.  Robinson,  57  Gal.  520;  levy 

on  patent  rights,  115  Gal.  213;  creditor's 

bill,  17  Wash.  156. 
Pacific  Bank  v.  Stone,  121  Gal.  202;  D.  91, 

708. 
Pacific  Coast  Ry.  Co.  v.  Porter,  74  Gal.  261; 

action,  when  commenced,  124  Gal.  647. 
Pacific  Coast  S.  S.  Go.  v.  Kimball,  114  Cal. 

414;  D.  730. 
Pacific  Factor  Co.    v.    Adler,    00    Cal.  110; 

liquidated  damages,  125  Gal.  567,  568;  re- 
straint of  trade,  115  Cal.  24. 
Pacific  Mut.  etc.  Ins.  Co.  v.  Fisher,  106  Cal. 

224;  interest,  allowance,  what  proper,  114 

Cal.  400;  amount  of  counsel  fees,  122  Cal. 

398. 
Pacific  Mutual  Life  Ins.  Co.  v.  San  Diego, 

112  Cal.  314;  D.  624,  682;    distinguished, 

124  Cal.  342;  14    Wash.  235;  liability  of 

county,  112  Cal.  317;  public  funds,  what 

not,  123  Gal.  155;  recovery  of  taxes  paid, 

115  Cal.  68. 
Pacific  Paving  Co.  v.  Bolton,  89  Cal.  154; 

single  undertaking  on  double  appeal,  114 

Cal.  632;  failure  to  serve  notice  of  appeal, 

13  Utah,  438. 
Pacific  Pine  L.  Co.  v.  Western  Union  Tel. 

Co.,  123  Cal.  428;  D.  236,  683. 
Pacific  Postal  Teleg.  Cable    Co.  v.  Dalton, 

119  Cal  604;  D.  678. 
Pacific  Rolling  Mill  Co.  v.  Bear  Valley  Irrig. 

Co.,  120  Cal.  94;  D.  467,  560;  discretion  in 

allowance  of  amendments.  122  Gal.  110. 
Pacific  Rolling  Mill  Co.  v.  English,  118  Cal. 

123;  D.  145. 
Pacific  Undertakers  v.  Widber,  113  Cal.  201; 

claims  against  city,  115  Cal.  38. 
Pacific  Yacht  Club  v.  Sausalito,  98  Gal.  489; 

nature  of  action,  125  Gal.  314. 
Packard  v.  Arellanes,  17   Cal.  525;  quoted, 

rights  of  creditors  of  estate,  121  Cal.  135; 

right  of  wife  in  community  property,  112 

Cal.  393,  398;  116  Cal.  346,  347. 
Packard  v.  Craig,  114  Cal.  95;  D.  30,  264,  265. 
Packer,  Estate  of,  125  Cal.  396;  D.  281. 
Packer  v.   Doray,  98    Cal.    315;    failure  to 

specify  errors,  114  Cal.  454. 
Packwood  v.  Brownell,  121  Cal.  478;  D.  263, 

264. 
Page,'  Estate   of,  57  Cal.    241;    liability   of 

executors  for  attorneys'  fees,  123  Cal.  659. 
Page  v.  Page,  77  Cal.  83;  entry  of  dismissal, 

115  Gal.  183. 
Page  v.  Rogers,  31  Gal.  293;  purchaser  at 

execution,  rights  of,  121  Cal.  601;  116  Cal. 

230;  122  Cal.  513;  cited  generally,  121  Cal. 

542. 
Page  v.  Superior  Court,  76  Cal.  373;  entry 

of  dismissal,  115  Cal.  183. 
Page  v.  Superior  Court,  122  Cal.  209;  D.  36, 

37. 
Page  v.  Williams,  54  Cal.  562;  discretion  in 

allowance   of  amendments,    122  Cal.  110. 
Paige,  Estate  of,  50  Cal.  40;  distinguished, 

123  Cal.  23. 
Paige  v.  Akins,  112  Cal.  401;  D.  297,  369,  423. 
Paige  v.  Carroll,  61  Cal.    215;    refusal    to 

change  venue,  error,  19  Mont.  373. 
Paige  v.  O'Neal,  12  Cal.  483;  authority  of 

attaching  officer,  113  Cal.  363:  purchasers 

from  fraudulent  vendee,  119  Cal.  83;  at- 


tacking sale  of  personalty,  30  Or.  10;  de- 
mand unnecessary,  when,  7  S.  Dak.  425. 

Paige  v.  Rocky  etc.  Canal  Co.,  S3  Cal.  84; 
water  artificially  developed,  125  Gal.  449. 

Paige  v.  Roeding,  89  Cal.  69;  dismissal  of 
appeal,  116  Cal.  122. 

Paige  v.  Roeding,  96  Cal.  391;  presumption 
on  appeal,  124  Cal.  73. 

Painter,  Estate  of,  115  Cal.  685;  D.  283;  par- 
tial distribution,  121  Cal.  128. 

Painter  v.  Painter,  98  Cal.  625;  undertaking 
on  appeal,  116  Cal.  460;  bond  to  stay  exe- 
cution, 124  Cal.  384;  123  Cal.  446. 

Painter  v.  Painter,  113  Cal.  371;  D.  30.  282; 
rendition  of  judgment,  what  is,  122  Cal. 
156,  157;  extension  of  time  for  taking  ap- 
peal, 15  Utah,  278. 

Palmer  v.  Atchison  etc.  Railroad  Co.,  101 
CaL  187;  quoted,  presumption  as  to  for* 
eign  law,  11  S.  Dak.  99. 

Palmer  v.  Burnham,  120  Cal.  364;  D.  649,  (554. 

Palmer  v.  Galvin,  72  Cal.  183;  presumptions 
in  favor  of  deed,  113  Cal.  53. 

Palmer  v.  Howard,  72  Cal.  293;  conditional 
sale,  rights  of  purchaser  from  vendee,  123 
Cal  477,  479;  enforcement  of  secret  lien, 
122  Cal.  551;  117  Cal.  138;  quoted,  con- 
struction of  contract,  112  Cal.  242. 

Palmer  v.  Lavigne,  104  Cal.  30;  demurrer 
for  ambiguity  or  uncertainty,  120  Cal.  613. 

Palmer  v.  Marysville  Dem.  Pub.  Co.,  90  Cal. 
168;  motion  for  nonsuit,  stating  grounds, 
19  Utah,  45. 

Palmer  v.  Vance,  13  Cal.  553;  release  of  at- 
tached property,  123  Cal.  244. 

Palmer  v.  Woodbury,  14  Cal.  43;  informa- 
tion to  test  usurpation  of  office,  121  Cal. 
526;  complaint  for  usurpation  of  office,  114 
Cal.  477. 

Palmtag  v.  Doutrick,  59  Cal.  154;  estoppel 
to  deny  title,  113  Cal.  355. 

Panaud  v.  Jones,  1  Cal.  488;  quoted,  inter- 
est of  wife  in  property,  116  Cal.  346. 

Pardy  v.  Montgomery,  77  Cal.  326;  dis- 
missal for  want  of  prosecution,  116  Cal. 
489. 

Parke  etc.  Co.  v.  White  River  etc.  Co.,  101 
Cal.  37;  conditional  sale,  123  Cal.  480; 
quoted,  what  constitutes  a  lease,  112  Cal. 
239. 

Parker  v.  Altschul,  60  Cal.  380;  presumption 
on  appeal,  28  Or.  25. 

Parker  v.  Larsen,  86  Cal.  236;  overflow  from 
ditch,  23  Nev.  355. 

Parker  v.  Reay,  76  Cal.  105;  specifications 
of  errors,  sufficiency  of,  112  Cal.  7;  18 
Utah,  147. 

Parker  v.  Smith,  4  Cal.  105;  grounds  of  rul- 
ing where  ruling  correct,  116  Cal.  330. 

Parkhurst  v.  Parkhurst,  118  Cal.  18;  D.  450. 

Parks  v.  Alta  Cal.  Tel.  Co.,  13  Cal.  422; 
nominal  damages,  123  Cal.  431. 

Parks  v.  Barney,  55  Cal.  239;  immediate  de- 
livery, 114   Cal.  294. 

Parks  v.  Dunlap.  86  Cal.  189;  dismissal  is 
not  a  bar,  116  Cal.  668. 

Parnell  v.  Hahn,  61  Cal.  131;  conclusive- 
ness of  judgments,  119  Cal.  149. 

Parrott  v.  Byers,  40  CaL  622;  demand,  when 
unnecessary,  120  Cal.  247. 

Parrott  v.  Den,  34  Cal.  79;  extent  of  relief 
that  may  be  granted,  117  Cal.  220,  221; 
14  Wash.  283. 
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Parrott  v.  Floyd,  54  Gal.  534;  discretion  as 
to  dissolution  of  preliminary    injunction, 

121  Cal.  55. 

Parsons,  Estate  of,  65  OaL  240;  power  of 
probate  court  where  will  contested,  120 
Cal.  453. 

Parsons  v.  Smilie,  07  Cal.  647;  recovery  of 
purchase  price,  120  Cal.  420. 

Partridge  v.  Butler,  113  Cal.  326;  P.  152. 

Partridge  v.  City  of  San  Francisco,  27  Cal. 
416;  statement  omitting  specifications  of 
errors,  13  Utah,  8. 

Partridge  v.  Lucas,  90  Cal.  519;  street  as- 
sessment, when  invalid,  115  Cal.  444. 

Partridge  v.  McKlnney,  10  Cal.  181;  aban- 
donment, what  constitutes,  18  Mont  210. 

Pasadena  v.  Stimson,  01  Cal.  238;  distin- 
guished, 124  Cal.  178;  legality  of  police 
court,  120  Cat  385;  legislation  relating  to 
cities,  validity,  112  Cal.  328;  different  pro- 
visions for  different  classes  of  cities,  117 
Cal.  368;  quoted,  laws  affecting  cities  to  be 
general,  120  Cal.  304;  118  Cal.  406,  408; 
law,  when  general,  122  Cal.  147;  112  Cal. 
474;  113  Cal.  514,  515;  quoted,  condemna- 
tion of  property,  110  Cal.  165;  classifica- 
tion of  property  for  purposes  of  taxation, 
119  Cal.  524;  city  may  hold  property  be- 
yond its  boundaries,  124  Cal.  192;  judicial 
notice  of  incorporated  city,  112  Cal.  633; 
validity  of  ordinance,  15  Wash.  208. 

Pastene  v.  Adams,  40  Cal.  87;  liability  of 
city  for  negligence,  5  N.  Dak.  201. 

Patch  v.  MiUer,  125  Cal.  240;  D.  27. 

Patchett  v.  Pac.  etc.  Ry.  Co.,  100  Cal.  505; 
heirs  barred  where  administrator  barred, 

122  Cal.  44. 

Patent  Brick  Co.  v.  Moore,  75  Cal.  205; 
liquidated  damages,  125  Cal.  566. 

Paterson  v.  Schmidt,  111  Cal.  457;  distin- 
guished, 110  Cal.  440. 

Patrick  v.  Morse,  64  Cal.  462;  objection  first 
taken  on  appeal,  115  Cal.  34. 

Patten  v.  Green,  13  Cal.  320;  board  of 
equalization,  sufficiency  of  oral  complaint, 
13  Utah,  493. 

Patterson  v.  Bd.  of  Superv.,  50  Cal.  344;  dis- 
cretion as  to  dissolution  of  injunction,  121 
Cal.  55. 

Patterson  v.  Ely,  10  Cat  28;  verification  of 
complaint,  10  Mont.  44;  verbal  stipulation, 
binding  effect  of,  112  Cal.  610. 

Patterson  v.  Police  Judge's  Court,  123  Cal. 
453;  D.  175,  575,  712. 

Pattison  v.  Supervisors,  13  CaL  175;  quoted, 
creation  of  indebtedness,  23  Colo.  02. 

Patty  v.  Colgan,  97  Cal.  251;  gift  by  legisla- 
ture, 123  CaL  500. 

Paty  v.  Smith,  50  Cal.  153;  power  of  legis- 
lature to  direct  sale  of  infant's  realty,  114 
Cal.   678. 

Paulson  v.  Nunan,  64  Cal.  290;  statements  of 
conclusions  of  law  and  fact,  121  CaL  197. 

Pauly  v.  Pauly,  107  Cal.  8;  preferments,  lft 
Utah,  11;  payment  of  overdrafts,  125  Cal. 
410;  contract  where  there  are  common  di- 
rectors, 112  Cal.  59. 

Pauly  v.  Rogers,  121  Cal.  294;  D.  493. 

Pavlsich  v.  Bean,  48  Cal.  364;  distinguished, 
115  Cal.  367. 

Payne  v.  Bensley,  8  Cal.  260;  right  to  attach 
where  security  given,  120  Cal.  532. 


Payne  v.  Elliot,  54  Cal.  ;et9,  I  rover,  wfcea 
lies,  112  Cal.  213. 

Payne  v.  English,  70  CaL  5i0;  location  of 
boundaries,  125  Cal.  388. 

Payne  v.  English,  101  Cal.  14;  boundary  of 
street,  119  CaL  117. 

Payne  v.  McKInley,  54  Cal.  532;  private  ac- 
tion to  abate  public  nuisance,  121  CaL 
513. 

Payne  v.  Payne,  18  CaL  201;  quoted,  omis- 
sion to  provide  for  children,  119  CaL  574. 

Payne  v.  San  Francisco,  3  Cal.  122;  provi- 
sions as  to  time  are  directory,  116  Cal.  354. 

Payne  v.  TreadwelL  16  Cal.  220;  judicial  no- 
tice of  incorporated  city,  112  CaL  633;  pre- 
sumptions in  favor  of  deed,  113  CaL  53; 
right  of  San  Francisco  in  pueblo  lands,  124 
Cal.  356;  validity  of  judgment,  21  Colo.  02; 
quoted,  alleging  possession  in  ejectment, 
113  Cal.  20;  discussed  and  quoted,  right  to 
recover  in  ejectment,  10  Mont.  402,  404, 
495,  496,  500;  quoted,  what  must  be  proved 
in  ejectment,  113  Cal.  18;  complaint  for 
forcible  entry,  8  S.  Dak.  467;  ownership 
i»  a  fact,  113  CaL  826. 

Peabody  v.  Prince,  78  Cal.  511;  presump- 
tions in  favor  of  deed,  113  Cal.  53. 

Pearson  v.  Drobaz  Fishing  Co.,  00  CaL  425; 
relief  against  default,  32  Or.  64. 

Pearson  v.  Pearson,  46  CaL  610;  admissibil- 
ity of  declarations,  124  Cal.  661. 

Pearsons,  Estate  of,  113  Cal.  577;  D.  574,  736» 
737;  another  appeal,  125  Cal.  286. 

Pearsons,  Estate  of,  110  Cal.  27;  D.  20,  45; 
time  to  appeal,  from  what  time  runs,  124 
Cal.  675. 

Pearsons,  Estate  of,  125  Cal.  286;  D.  530. 

Pearsons,  In  re,  08  Cal.  603,  612;  quoted, 
rights  of  purchaser  from  executor,  125  Cal. 
432. 

Peck  v.  Lovett,  41  Cal.  521;  refusal  of  con- 
tinuance, 10  S.  Dak.  440. 

Peck  v.  Supervisors,  00  CaL  384;  parties  In 
mandamus,  117  Cal.  358. 

Pedlar  v.  Stroud,  116  Cal.  461;  D.  31,  44,  78; 
distinguished,  124  CaL  310. 

Peerless  Glass  Co.  v.  Pacific  Crockery  etc. 
Co.,  121  Cal.  641;  D.  615.  616. 

Pehrson  v.  Hewitt,  70  Cal.  508;  allegations 
of  fraud,  18  Utah,  160;  116  Cal.  135. 

Peiser  v.  Griffin,  125  Cal.  0;  D.  364,  635. 

Pekin  Min.  etc.  Co.  v.  Kennedy,  81  Cal.  356; 
conveyance  of  mining  property  by  corpo- 
ration, 118  Cal.  137. 

Pell  v.  McElroy,  36  CaL  268;  quoted,  bona 
fide  purchasers,  30  Or.  173;  notice,  what 
constitutes,  20  Wash.  331. 

Pelton  v.  San  Jacinto  Lumber  Co.,  113  Cal. 
21;  D.  20. 

Pendergrass  v.  Cross,  73  CaL  475;  settle- 
ment of  bill  of  exceptions,  110  Cal.  351. 

Pendleton  v.  Cline,  85  Cal.  142;  firm  name, 
when  not  fictitious,  21  Mont.  464. 

Peninsular  T.  &  F.  Co.  v.  Pacific  Steam  W. 
Co,  123  Cal.  680;  D.  412,  413,  480. 

Pennie  v.  Hildreth,  81  Cal.  127;  quieting 
title,  125  Cal.  663;  evidence  admissible, 
under  general  denial,  116  Cal.  501. 

Pennie  v.  Rels,  80  Cal.  266;  police  inauranos 
fund,  repeal  of  statute,  123  Cal.  25,  26; 
amendment  of  statute,  114  CaL  153. 

Pennie  v.  Roach,  04  CaL  515;  power  to  allow 
attorney's  fee,  123  CaL  304;  123  CaL  257. 
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Pennle  v.  Superior  Court,  89  Cal.  31;  bond 

to  stay  execution,  5  N.  Dak.  230;  bond  to 

stay  appeal,  123  Cal.  446. 
Penry  v.  Richards,  52  Cal.  672;  boundary  of 

street,   119    Cal.   119;   quoted,   boundary, 

how  ascertained,  119  Cal.  14. 
People  v.  Abbott,  16  Cal.  358;  title  to  office, 

114  Cal.  47& 
People  y.  Adams,  85  Cal.  232;  repetition  of 

instructions,  119  CaL  594. 
People  v.  Ah  Bean,  77  Cal.  12;  sufficiency  of 

indictment,  120  Cal.  131. 
People  y.  Ah  Fat,  48  Cal.  61;  discretion  in 

denying  continuance,  118  Cal.  673. 
Feople  v.  Ah  Fook,  64  Cal.  380;  declarations 

of  third  persons  as  evidence,  112  Cal.  24; 

objection  first  taken   on   appeal.  117   Cal. 

651. 
People  y.  Ah  Jake,  91  Cal.  98;  review  of 

evidence  on  appeal,  116  Cal.  201. 
People  y.  Ah  Ki,  20  Cal.  178;  presumption 

from  possession,  23  Colo.  379. 
People  v.  Ah  Len,  92  Cal.  282;  new  trial, 

when  should  be  granted,  115  CaL  493. 
People  v.  Ah  Loy,  10  CaL  301;  review  of 

evidence  on  appeal,  116  Cal.  201. 
People  y.  Ah  Noon,  116  Cal.  656;  D.  522. 
People  y.  Ah  Sing,  51  Cal.  372;  Instruction 

as  to  when  Jury  should  convict,  115  Cal. 

12. 
People  y.  Ah  Sing,  95  CaL  656;  witness  false 

in  part,  123  Cal.  247;  return  of  papers  be- 
fore information  filed,  113  Cal.  285. 
People  y.  Ah  Yek,  29  Cal.  575;  capacity  to 

commit  crime,  24  Colo.  534. 
People  v.'  Ah  Yute,  53  Cal.  613;  declarations 

of  third  persons  as  evidence,  112  Cal.  24; 

discretion  in  denying  continuance,  118  CaL 

673. 
People  y.  Ah  Yute,  56  Cal.  119;  preliminary 

examination  conducted  through    interpre- 
ter,  116  Cal.  250. 
People  y.  Alden,  113  Cal.  264;  D.  200,  291. 
People  v.  Aleck,  61  CaL  137;  admissions  of 

conspirator,  33  Or.  98. 
People  y.  Allen,  61  Cal.  140;  new  informa- 
tion without  authority  of  court,  118  Cal. 

27. 
People  v.  Allender,  117  Cal.  81;  D.  373,  375, 

632. 
People  v.  Araanacus,  50  CaL  233;  impeach- 
ment of  witness,  119  CaL  271. 
People  v.  Ames.  39  Cal.  403;  corroboration 

of  witnesses,  15  Utah,  155. 
People  v.  Ammerman,  118  CaL  23;  D.  176, 

181,  186,  189,  231,  302,  380. 

People  v.  Anderson,  44  Cal.  70;  reading  law 
books  to  jury,  123  Cal.  376. 

People  y.  Anderson,  80  CaL  205;  sufficiency 
of  information  for  robbery,  118  CaL  25. 

People  y.  Anderson  etc.  Road  Co.,  76  Cal. 
190:  distinguished,  122  CaL  340. 

People  v.  Apgar.  35  CaL  389:  verdict  of  man- 
slaughter, effect  of,  115  CaL  307. 

People  v.  Appleton.  120  Cal.  250;  D.  176,  222. 

People  v.  Arceo,  32  CaL  40;  excuse  of  juror 
by  court,  8  S.  Dak.  374;  failure  to  allow 
challenge,  when  not  prejudicial,  116  Cal. 
199. 

People  v.  Arguello,  37  CaL  524;  quoted,  debt, 
what  is,  112  CaL  168. 

People  v.  Arlington,  123  CaL  356:  D.  201,  202. 

People  y.  Armstrong,  114  CaL  570;  D.  180, 

182,  187,   221,  880. 


People  v.  Arnold,  116  Cal.  682;  D.  177,  192; 
failure  to  instruct,  when  not  error,  118  Cal. 
91;  request  for  instruction,  120  Cal.  252; 
distinguished,  125  Cal.  344. 
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People  v.  Cummings.  114  CaL  437:  D.  198. 

People  v.  Cummings,  117  Cal.  497;  D.  188, 
200;  another  appeal,  123  Cal.  271,  273. 

People  v.  Cummings,  123  Cal.  269;  D.  177, 
199,  200. 

People  v.  Cunningham,  66  Cal.  668;  evidence 
of  another  offense,  114  Cal.  231;  117  Cal. 
664. 

People  v.  Curtis,  113  Cal.  68;  D.  175,  253, 
598. 

People  v.  Dalton,  58  Cal.  228;  sufficiency  of 
indictment,  16  Utah,  218. 

People  v.  Dana,  22  Cal.  11;  dedication  of 
street,  123  Cal.  671. 

People  v.  Daniels,  105  Cal.  264;  order  of  evi- 
dence, 119  Cal.  330. 

People  v.  Darr,  61  Cal.  554;  signature  to  in- 
formation by  deputy,  124  Cal.  20;  deduc- 
tion from  circumstantial  evidence,  when 
question  of  law,  116  Cal.  291. 

People  v.  Dashaway  Assn.,  84  Cal.  114; 
quoted,  enforcement  of  charitable  uses, 
113  Cal.  138. 

People  v.  Davidson,  30  Cal.  388;  right  of  at- 
torney general  to  sue.  116  Cal.  402. 

People  v.  Davidson,  79  Cal.  166;  distinguish- 
ed, 122  Cal.  340;  toll-roads  are  public  high- 
ways, 112  Cal.  564;  assignment  of  fran- 
chise, 22  Colo.  435. 


People  v.  Davis,  47  CaL  95;  ordering  addi- 
tional jurors,  116  Cal.  509. 

People  v.  Davis,  124  Cal.  42;  D.  203. 

People  v.  De  Carlo,  124  Cal.  462;  D.  224,  225, 
226. 

People  v.  Deegan,  88  Cal.  602;  testimony  of 
juror  inadmissible  to  defeat  verdict,  12 
Utah,  194. 

People  v.  Demasters,  105  Cal.  669;  requests 
for  instructions,  121  Cal.  670. 

People  v.  Demousset,  71  Cal.  611;  meaning 
of  "abduction,"  122  Cal.  257. 

People  v.  Denby,  108  Cal.  56;  evidence  of 
other  offenses,  123  Cal.  357. 

People  v.  Dennis,  39  CaL  625;  instruction  as 
to  defense  of  insanity,  115  Cal.  264;  117 
Cal.  83;  scrutinizing  defense  of  insanity, 
115  Cal.  159. 

People  v.  Devine,  44  CaL  452;  impeachment 
of  witness,  116  Cal.  80;  122  Cal.  125;  read- 
ing entire  deposition  on  contradicting  wit- 
ness, 120  Cal.  175. 

People  v.  Devine,  46  Cal.  46;  witness  out  of 
state,  11  Colo.  App.  89;  ordering  additional 
jurors,  116  Cal.  509. 

People  v.  Devine,  95  Cal.  227;  larceny,  what 
constitutes,  20  Mont.  493;  abstract  instruc- 
tions should  not  be  given,  122  CaL  372. 

People  v.  De  Winton,  113  CaL  403;  D.  190; 
what  is  arson,  25  Colo.  267;  120  CaL  686. 

People  v.  Dice,  120  CaL  189;  D.  179,  206.  212, 
214,  217. 

People  v.  Dick,  32  Cal.  214;  review  of  evi- 
dence on  appeal,  116  Cal.  201. 

People  v.  Dick,  37  Cal.  277,  279;  challenge 
must  specify  grounds,  123  Cal.  486. 

People  v.  Dilwood,  94  CaL  89;  distinguished, 
120  Cal.  665;  evidence  as  to  acts  of  co-con- 
spirator, 123  Cal.  296;  confession  of  co- 
conspirator, 122  Cal.  188. 

People  v.  Dinamore,  102  CaL  381;  prolonged 
continuance,  123  Cal.  416;  mistake  in  in- 
dictment as  to  date,  122  Cal.  594. 

People  v.  Dixon,  94  Cal.  255;  distinguished, 
117  Cal.  628. 

People  v.  Doane,  77  CaL  560;  repetition  of 
instructions,  119  Cal.  594. 

People  v.  Dobbins,  73  CaL  257;  quoted,  laws 
on  same  subject,  last  prevails,  117  Cal. 
622. 

People  v.  Dodel,  77  Cal.  293;  assault  by  aim- 
ing gun,  24  Colo.  66. 

People  v.  Dodge,  28  Cal.  445;  discretion  as 
to  continuance,  121  Cal.  165. 

People  v.  Dodge,  104  CaL  487;  motion  to  set 
aside  judgment,  125  CaL  203. 

People  v.  Doe,  36  Cal.  220;  conclusiveness  of 
judgment  foreclosing  street  assessment, 
125  Cal.  262. 

People  v.  Doggett,  62  Cal.  27;  instruction, 
ignoring  evidence  of  character,  22  Mont. 
301. 

People  v.  Dolan,  96  Cal.  315;  order  holding 
to  answer,  sufficiency  of,  116  CaL  507;  ig- 
norance of  age  of  child  placed  in  house  of 
ill-fame,  155  Cal.  135. 

People  v.  Dole,  122  Cal.  486;  D.  149,  174, 178, 
181,  185,  187,  188,  200,  201,  202,  203,  289, 
740;  principal  and  accessary,  instruction 
as  to,  123  CaL  412. 

People  v.  Douglass,  100  Cal.  1;  presumption 
in  favor  of  action  of  trial  court,  118  Cal. 
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449;    presumptions  in  criminal   case,    112 
Cal.  687. 

People  v.  Doyell,  48  Cal.  86;  instructions, 
what  proper,  125  Cal.  662;  instructions 
substantially  correct,  33  Or.  126;  evidence, 
what  not  admissible,  16  Utah,  322;  quoted, 
construction  of  charge,  113  Cal.  571;  will- 
ful, deliberate,  and  premeditated,  22  Nev. 
342. 

People  v.  Duncan,  41  Cal.  511;  assignment 
of  franchise,  122  Cal.  369. 

People  v.  Dunlap,  113  Cal.  72;  D.  225;  di- 
rect averment  of  facts,  123  Cal.  301. 

People  v.  Dunn,  59  Cal.  328;  valuation  of 
money  by  state  board,  16  Utah,  99. 

People  v.  Dunn,  80  Cal.  211;  conclusiveness 
of  enrolled  statute,  14  Utah,  371;  passage 
of  statute,  silence  of  journals,  114  Cal. 
116;  commission  to  select  site,  22  Colo.  542. 

People  v.  Durlck,  20  Cal.  94;  separate  offices 
held  by  one  person,  23  Nev.  124;  23  Nev. 
382. 

People  v.  Durrant,  116  Cal.  179;  D.  53,  135, 
178,  184,  186,  208,  209,  210,  211,  214,  292, 
378,  416,  417,  520,  741,  742;  another  appeal, 
119  Cal.  208;  powers  of  court,  119  Cal.  428; 
time  of  challenge  to  juror,  123  Cal.  488; 
ordering  additional  jurors,  116  CaJL  509; 
denying  challenge  where  peremptory  chal- 
lenge unexhausted,  118  Cal.  88;  hypotheti- 
cal questions,  116  Cal.  567. 

People  v.  Durrant,  119  Cal.  54;  D.  26,  65; 
another  appeal,  119  Cal.  209. 

People  v.  Durrant  119  Cal.  201;  D.  26.  42, 
46,  189,  218,  219;  order  fixing  execution 
within  ten  days,  120  Cal.  629. 

People  v.  Dwinelle,  29  Cal.  632;  certiorari, 
when  will  not  lie,  33  Or.  207. 

People  v.  Dye,  75  Cal.  108;  declarations  do 
not  prove  agency,  114  Cal.  689. 

People  v.  Eagan,  116  Cal.  287;  D.  196. 

People  v.  Ebanks,  117  Cal.  652;  D.  26,  59, 
172,  173,  174,  179,  188,  210,  365,  415,  416, 
418,  741;  appointing  coroner  to  summon 
jury,  122  Cal.  238;  separation  of  jury,  122 
Cal.  140. 

People  v.  Ebanks,  120  Cal.  626;  D.  41,  42, 
174,  219,  411. 

People  v.  Eckert,  16  Cal.  Ill;  jury  deter- 
mines credibility  and  weight  of  evidence, 
123  Cal.  409. 

People  v.  Eckman,  72  Cal.  583;  general  ob- 
jection to  evidence,  112  Cal.  22. 

People  v.  Eddy,  43  Cal.  331;  power  of  taxa- 
tion, 15  Utah,  249. 

People  v.  Edwards,  59  Cal.  359;  variance, 
when  immaterial,  114  Cal.  634. 

People  v.  Edwards,  93  Cal.  153;  appointment 
to  office,  118  Cal.  399. 

People  v.  El  Dorado  Co.,  8  Cal.  61;  certiorari 
to  supervisors,  23  Nev.  249. 

People  v.  Elklns,  122  Cal.  654;  D.  45. 

People  v.  Elk  River  Mill  &  Lumber  Co.,  107 
Cal.  214;  enjoining  injury  to  property,  9 
Colo.  App.  416;  nuisance,  interference 
with  right  of  fishery,  116  Cal.  400. 

People  v.  Bllenwood,  119  CaL  166;  D.  174, 
201,  202. 

People  v.  Elliott,  80  Cal.  296;  burden  of 
proof  in  criminal  cases,  10  S.  Dak.  358. 

People  v.  Elliott,  90  Cal.  586;  forgery  and 
passing  fictitious  checks,  114  Cal.  353;  118 
Cal.  296. 


People  v.  Elliott,  119  Cal.  593;  D.  198,  293, 

378. 
People  v.  Elmore,  35  Cal.  653;  actual  notice 

to  purchaser  of  stock,  113  Cal.  276. 
People  v.  English,  52  Cal.  211;  quoted,  bills 

of  exceptions,  presumption  on  appeal,  116 

Cal.  148;  admissions  of  conspirator,  33  Or. 

98. 

People  v.  Eppinger,  105  Cal.  36;  validity  of 
conviction,  114  Cal.  353;  resort  to  directory 
and  great  register,  118  Cal.  294. 

People  v.  Eppinger,  109  Cal.  294;  judgment 
for  forgery,  114  Cal.  351;  presumption  on 
appeal,  115  Cal.  339. 

People  v.  Eppinger,  114  Cal.  360;  D.  200,  522. 

People  v.  Estrada,  53  Cal.  600;  review  of 
evidence  on  appeal,  116  Cal.  201;  suffi- 
ciency of  evidence  to  sustain  verdict,  117 
Cal.  693. 

People  v.  Estrado,  49  Cal.  171;  declarations 
of  third  persons,  admissibility  of,  112  Cal. 
24. 

People  v.  fitting,  99  Cal.  577;  judicial  no- 
tice, 113  Cal.  176;  signature  to  information 
by  deputy,  124  Cal.  20. 

People  v.  Eureka  Lake  etc.  Co.,  48  Cal.  143; 
provisions  as  to  time  are  directory,  116 
Cal.  354. 

People  v.  Evans,  124  Cal.  206;  D.  25,  52,  215. 

People  y.  Farley,  124  Cal.  694;  D.  205,  207, 
211;  instruction  as  to  self-defense,  125  Cal. 
47. 

People  v.  Faulke,  96  Cal.  17;  objection,  how 
taken  advantage  of,  10  Colo.  App.  264. 

People  v.  Faust,  113  Cal.  172;  D.  220. 

People  v.  Fehrenbach,  102  CaL  396,  397;  or- 
der of  evidence,  119  Cal.  330;  evidence  of 
co-conspirator,  123  Cal.  408. 

People  v.  Felloes,  122  Cal.  233;  D.  40,  185, 
217,  375,  376,  415. 

People  v.  Ferguson,  65  Cal.  288;  collection 
of  license  raxes,  112  Cal.  70. 

People  v.  Ferris,  55  Cal.  588;  effect  of  intox- 
ication on  crime,  123  Cal.  49;  intoxication 
as  an  excuse  for  crime,  122  Cal.  239. 

People  v.  Ferris,  56  Cal.  442;  presumption  on 
appeal,  118  Cal.  329;  forgery,  fraud  in,  21 
Mont.  537. 

People  v.  Fisher,  51  Cal.  319;  arson,  nature 
of  and  indictment,  113  Cal.  405,  408; 
quoted,  presumption  on  appeal,  116  Cal. 
148. 

People  v.  Fitch,  1  Cal.  523;  contemporaneous 
construction,  118  Cal.  484. 

People  v.  Fleming,  &4  Cal.  308;  sufficiency 
of  evidence,  120  Cal.  569. 

People  v.  Flint,  39  Cal.  670;  insufficient  de- 
scription, 30  Or.  201;  board  of  equaliza- 
tion, sufficiency  of  oral  complaint,  13  Utah. 
493. 

People  v.  Flyun,  73  CaL  511;  Instructions, 
what  proper,  125  Cal.  562;  instruction  as 
to  credibility  of  witness,  119  Cal.  508. 

People  v.  Fong  Ah  Sing,  64  Cal.  253;  dying 
declarations,  117  Cal.  629;  reasonable 
doubt,  24  Colo.  70. 

People  v.  Fong  Hong,  120  CaL  685;  D.  190, 
191. 

People  v.  Fowler,  88  Cal.  136;  ignorance  of 
age  of  girl  placed  in  house  of  ill-fame,  115 
Cal.  135. 

Piople  v.  Frank,  28  Cal.  507;  judgment  as 
estoppel,  125  Cal.  406;  charging  two  of- 
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fenses,  113  Cal.  179;  119  Gal.  169;  general 
objection  to  evidence,  112  Gal.  22;  123  Cal. 

490. 

People  v.  Franklin,  70  Cal.  641;  deadly 
weapon,  123  Cal.  578;  intoxication  as  an 
excuse  for  crime,  122  Cal.  239;  instruction 
as  to  lesser  offense,  114  Cal.  558;  failure 
to  give  instruction  where  no  request  made, 
116  Cal.  688. 

People  v.  Fredericks,  106  Cal.  554;  distin- 
guished, 118  Cal.  88;  change  of  venue,  5 
N.  Dak.  531;  exception  to  challenge  for 
bias,  124  Cal.  209;  123  Cal.  435;  Jurisdic- 
tion in  criminal  appeals.  123  Cal.  487,  488. 

People  v.  Freel,"  48  Cal.  434;  self-defense,  22 
Nev.  302. 

People  v.  Freeman,  SO  Cal.  233;  officers  for 
new  counties,  21  Mont  100. 

People  v.  Freeman,  92  Cal.  359;  review  of 
evidence  on  appeal,  116  Cal.  201;  new  trial 
for  newly-discovered  evidence,  114  Cal. 
430. 

People  v.  Frigerio,  107  Cal.  152;  sufficiency 
of  indictment,  122  Cal.  357;  objection  first 
taken  on  appeal,  113  Cal.  88;  117  Cal.  651. 

People  v.  Fultz,  109  Cal.  259;  number  of 
peremptory  challenges,  123  Cal.  417. 

People  v.  Fuqua,  58  Cal.  245;  deadly  wea- 
pon, 123  CaL  578,  579. 

People  v.  Fuqua,  61  Cal.  377;  insufficient 
verdict,  32  Or.  128;  both  pleas  to  be  passed 
on,  115  Cal.  333. 

People  v.  Gaines,  52  Cal.  479;  record  on  ap- 
peal, 120  Cal.  273. 

People  v.  Gallagher,  100  Cal.  466;  constitu- 
tional protection  of  witness,  122  Cal.  126; 
impeachment  of  defendant  testifying,  113 
Cal.  624;  scope  of  cross-examination,  116 
Cal.  219;  124  Cal.  459;  cross-examination 
of  defendant  testifying,  122  Cal.  491;  122 
Cal.  499. 

People  v.  Galvin,  9  Cal.  115;  presence  of  ac- 
cused, 19  Utah,  494. 

People  v.  Gardner,  55  Cal.  304,  307;  quoted, 
duty  of  officer,  123  Cal.  73. 

People  v.  Gardner,  98  Cal.  127;  sentence  for 
murder,  15  Utah,  161;  cross-examination, 
what  proper,  120  Cal.  176. 

People  v.  Gatewood,  20  Cal.  146;  validity  of 
grand  Jury,  119  Cal.  4;  error  in  disallow- 
ing challenge  for  cause,  when  not  preju- 
dicial, 116  Cal.  196. 

People  v.  Gaance,  57  Cal.  154;  murder  in 
first  degree,  22  Nev.  341. 

People  v.  Gaunt,  23  Cal.  156;  review  of  dis- 
cretion as  to  continuance.  32  Or.  260;  error 
in  disallowing  challenge  for  cause,  when 
not  prejudicial,  116  Cal.  196. 

People  v.  George,  121  Cal.  492;  D.  191. 

People  v.  Geiger,  49  Cal.  650;  motion  to  set 
aside  indictment,  123  Cal.  567. 

People  v.  Geiger,  116  Cal.  440;  D.  56,  193, 
376,  377. 

People  v.  Gelabert,  39  Cal.  663;  confession, 
admissibility  of,  113  Cal.  65;  23  Nev.  348. 

People  v.  Getty,  49  Cal.  581;  modified,  121 
Cal.  280. 

People  v.  Giancoli,  74  Cal.  642;  what  in- 
struction proper,  113  Cal.  90. 

People  v.  Gibson,  53  Cal.  601;  jury  deter- 
mines credibility  and  weight  of  evidence, 
123  Cal.  409. 


People  v.  Gibson,  106  Cal.  458;  error  must 
affirmatively  appear,  117  Cal.  665;  assign- 
ment of  error  not  argued,  120  CaL  296. 

People  v.  Giesea,  63  Cal.  345;  dismissal  of 
information,  120  Cal.  311. 

People  v.  Gilbert,  57  Cal.  96;  sufficiency  of 
verdict,  117  Cal.  500. 

People  v.  Gilbert,  60  Cal.  Ill;  robbery  in- 
cludes larceny,  21  Mont.  145. 

People  v.  Gilmore,  4  CaL  376;  verdict  of 
manslaughter,  effect  of,  115  Cal.  307. 

People  v.  Girr,  53  Cal.  629;  indictment  in 
language  of  statute,  118  Cal.  26. 

People  v.  Gleason,  122  Cal.  370;  D.  179, 187, 
206  743 

People  v.  Godwin,  123  Cal.  374;  D.  227,  233, 
562. 

People  v.  Goldcnson,  76  CaL  328;  change  of 
venue,  15  Utah,  484. 

People  v.  Gold  Run  etc.  Co.,  66  Cal.  138; 
authority  of  attorney  general,  118  CaL  240; 
116  Cal.  402;  quoted,  mining  debris,  de- 
posit of,  20  Mont  189. 

People  v.  Goldtree,  44  CaL  323;  board  of 
equalization,  sufficiency  of  oral  complaint, 
13  Utah,  493. 

People  v.  Gomez,  118  CaL  326;  D.  229. 

People  v.  Gonzales,  71  Cal.  569;  instruction 
on  reasonable  doubt,  21  Mont.  586. 

People  v.  Goodhue,  80  Cal.  200;  time  to  move 
to  set  aside  judgment,  15  Utah,  370. 

People  v.  Gordaa,  103  Cal.  568;  proving  gen- 
eral reputation,  22  Mont  575. 

People  v.  Gordon,  70  CaL  467;  rape  on  child 
with  her  consent  114  Cal.  630. 

People  v.  Gordon,  88  Cal.  422;  jury  deter- 
mines credibility  and  weight  of  evidence. 
123  Cal.  409;  quoted,  charge  on  facts,  115 
CaL  244. 

People  v.  Gordon,  99  Cal.  227;  verdict  of 
manslaughter,  effect  of,  115  CaL  307. 

People  v.  Gossett,  93  Cal.  641;  charging  two 
offenses,  113  CaL  179. 

People  v.  Graham,  21  Cal.  261;  rape,  evi- 
dence admissible,  118  Wash.  672;  grounds 
of  ruling,  where  ruling  correct  116  Cal. 
330. 

People  v.  Grant  45  Cal.  97;  appealability  of 
order,  119  Cal.  162. 

People  v.  Gray,  61  Cal.  164;  instructions  sub- 
stantially correct  33  Or.  126;  testimony  of 
juror  inadmissible  to  defeat  verdict,  12 
Utah,  194. 

People  v.  Green,  53  Cal.  60;  view  of  prem- 
ises, reversed,  122  Cal.  184,  185. 

People  v.  Greene,  74  Cal.  400;  notice  of  mo- 
tion to  vacate  judgment  124  Cal.  74;  right 
of  party  to  day  in  court,  15  Utah,  354; 
amendment  of  judgment  118  Cal.  97;  time 
to  move  to  set  aside  judgment  15  Utah, 
370. 

People  v.  Greening,  102  Cal.  384;  distin- 
guished, 120  Cal.  665. 

People  v.  Gregory,  120  Cal.  16;  D.  79,  194, 
195,  745;  additional  counsel,  disqualifica- 
tion of  judge,  120  CaL  332. 

People  v.  Griffin,  117  CaL  583;  D.  226,  227, 
228. 

People  v.  Griffith,  122  Cal.  212;  D.  199,  200. 

People  v.  Grlgsby,  62  Cal.  482;  muider  in 
first  degree,  22  Nev.  341. 
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People  v.  Grlner,  124  Cal.  19;  D.  174,  206, 

218,  521. 
People  v.  Gross,  123  Gal.  389;  D.  207,  379. 

People  y.  Guidice,  73  Cal.  226;  distinguished, 
125  Cal.  344;  instruction  as  to  lesser  of- 
fense, 114  Cal.  558;  failure  to  give  instruc- 
tion where  no  request  made,  116  Cal.  688. 

People  y.  Gunn,  85  CaJ.  238;  nature  of  char- 
ter, 120  Cal.  398. 

People  v.  Gusti,  113  Cal.  177;  D.  174,  220; 
indictment  charging  but  one  offense,  119 
Cal.  169;  alleging  several  acts  in  one  count, 
116  Cal.  290. 

People  y.  Hagar,  49  Cal.  229;  validity  of 
levy,  113  Cal.  246. 

People  v.  Hagar,  52  Cal.  189;  sufficiency  of 
findings,  125  Cal.  638. 

People  v.  Hager,  66  Cal.  59;  validity  of  as- 
sessment, questioning,  117  Cal.  167. 

People  v.  Hall,  19  Cal.  425;  indictment  for 
grand  larceny,  120  Cal.  662;  not  followed, 
description  of  offense,  112  Cal.  335. 

People  v.  Hamberg,  84  Cal.  468;  presump- 
tion on  appeal,  115  Cal.  339;  imprisonment 
to  satisfy  fine,  113  Cal.  36. 

People  v.  Hamblin,  68  Cal.  101;  impeach- 
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Phillips  v.  Day,  82  Cal.  24;  dedication,  mark- 
ing of  streets,  116  Cal.  595. 

Phillips  v.  Gold  tree,  74  Cal.  151;  ground  of 
demurrer,  19  Mont.  226;  waiver  of  objec- 
tion, 123  Cal.  186. 

Phillips  v.  Hagart,  113  Cal.  552;  D.  259,  306, 
307. 

Phoenix  Ins.  Co.  v.  Hancock,  123  Cal.  222; 
D.  383,  384. 

Pickett  v.  Hastings,  39  Cal  105;  power  to 
dismiss  for  want  of  prosecution,  115  Cal. 
628. 


Pickett  v.  Wallace,  54  Cal.  148;  requests  for 
instructions,  121  Cal.  670. 

Pico  v.  Cohn,  67  Cal.  258;  presumptions  on 
appeal,  119  Cal.  187;  failure  to  specify  er- 
rors, 114  Cal.  71. 

Pico  v.  Cohn,  78  Cal.  384;  appeal,  notice  of 
intent  to  move  for  new  trial,  120  Cal.  644; 
122  Cal.  576;  22  Nev.  118. 

Pico  v.  Cohn,  91  Cal.  129;  conclusiveness  of 
Judgments,  118  Cal.  668;  relief  against 
Judgment  in  equity  for  fraud,  114  Cal.  698. 

Pico  v.  Columbet,  12  Cal.  414;  action  by  ten- 
ant out  of  possession  for  rents,  122  Cal. 
11. 

Pico  v.  Cuyas,  47  Cal.  174;  immaterial  er- 
ror, 10  S.  Dak.  220;  probative  and  ulti- 
mate facts,  122  Cal.  406. 

Pico  v.  Gallardo,  52  Cal.  206;  absolute  deed 
intended  as  mortgage,  119  Cal.  21. 

Pico  v.  Pico,  56  Cal.  455;  replevin,  possession 
of  third  person,  6  S.  Dak.  563. 

Pico  v.  Sepulveda,  66  Cal.  336;  amendment 
of  findings,  119  Cal.  533. 

Pico  v.  Sunol,  6  Cal.  295;  service  of  sum- 
mons, 20  Wash.  452. 

Pieper  v.  Peers,  98  Cal.  42;  sufficiency  of  de- 
mand. 12  Colo.  App.  78. 

Pierce  v.  Birkholm,  110  Cal.  669;  dismissal 
of  appeal,  116  Cal.  55;  affirmance  of  order 
granting  new  trial,  121  Cal.  272. 

Pierce  v.  Birkholm,  115  Cal.  657;  D.  461: 
filing  plans  and  specifications,  117  Cal.  472. 

Pierce  v.  Felter,  53  Cal.  18;  quieting  title, 
125  Cal.  663. 

Pierce  v.  Jackson,  21  Cal.  636;  weight  of 
evidence,  23  Nev.  163. 

Pierce  v.  Kennedy,  5  Cal.  138;  Joinder  of 
makers  and  indorsers,  120  Cal.  690. 

Pierce  v.  Robinson,  13  Cal.  116:  considera- 
tions affecting  relief  in  equity,  113  Cal. 
538. 

Pierce  v.  Schaden,  55  Cal.  406;  granting  new 
trial,  discretion,  8  S.  Dak.  570. 

Pierce  v.  Southern  Pac.  Co.,  120  Cal.  156;  IX 
121,  122,  330,  640. 

Pierce  v.  Whiting,  63  Cal.  538;  liabilities  of 
sureties  strictly  construed,  116  Cal.  36; 
cannot  be  extended,  120  Cal.  621;  failure 
to  give  injunction  bond,  119  Cal.  256. 

Piercy  v.  Sabin,  10  Cal.  22;  new  matter  con- 
stituting a  defense,  118  Cal.  690. 

PIgnaz  v.  Burnett,  119  Cal.  157;  D.  27,  29,  35, 
45,  130;  another  appeal,  121  Cal.  293;  ap- 
peal, amendment  of  statute,  120  Cal.  236; 
appeal,  want  of  undertaking,  125  Cal.  543. 

PIgnaz  v.  Burnett,  121  Cal.  292;  D.  33,  35. 

Pilger  v.  Strassman,  119  Cal.  691;  D.  44. 

Piller  v.  So.  Pac.  Railroad  Co.,  52  Cal.  42; 

statute  of  limitations  begins  to  run,  when, 

17  Utah,  94;  involuntary  trustee,  statute 

of  limitations  against,  118  Cal.  106. 
Pimental  v.  City  of  San  Francisco,  21  Cal. 

352;  rights  under  void  contract,  11  S.  Dak. 

152;  refunding  money  paid,  7  S.  Dak.  32; 

15  Wash.  198;  ratification  by  supervisors, 

114  Cal.  208. 
Pina,  Estate  of,  112    Cal.    14;  D.  21,  320; 

quoted,    dispensing   with   administration, 

119  Cal.  667. 
Plna  v.  Peck,  31  Cal.  359;  acknowledging 

paternity  of  illegitimate  child.  112  Cal.  693. 
Pingree's  Estate,  In  re,  100  Cal.  79;  applica- 
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tlon    for    letters,  rights  under,  20  Mont 
418,  419. 

Pitte  v.  Shipley,  46  Cal.  154,  160;  word  used 
In  same  sense,  34  Or.  72. 

Pixley  v.  Huggins,  15  Cal.  128;  deed  casting 
cloud  on  title,  122  Cal.  542;  124  Cal.  341; 
117  Cal.  703. 

Plxley  v.  Western  Pac.  R.  K.  Co.,  33  Cal. 
183;  powers  of  president  of  corporation, 
121  Cal.  206,  208. 

Placer  County  v.  Astln,  8  Cal.  304;  distin- 
guished, 112  Cal.  505. 

Placer  Co.  v.  Dickerson,  45  Cal.  12;  sureties, 
liabilities  strictly  construed,  30  Or.  416. 

Plant  v.  Smythe,  45  Cal.  161;  priority  under 
unrecorded  deed,  9  S.  Dak.  40. 

Plass  v.  Plass,  121  Cal.  131;  D.  164,  281. 

Plass  v.  Plass,  122  Cal.  3;  D.  54.  696,  743. 

Piatt  v.  Butcher,  112  Cal.  634;  D.  634. 

Piatt  v.  Havens,  119  Cal.  244;  D.  414. 

Pleasant  v.  Samuels,  114  Cal.  34;  D.  71,  72, 
641;  common  counts  in  assumpsit,  123  Cal. 
190;  sufficiency  of  complaint  for  services, 
123  Cal.  87. 

Plummer  t.  Brown,  64  Cal.  429;  transfer  of 
interest  pending  suit,  124  Cal.  143;  124  Cal. 
308;  who  may  move  in  action,  123  Cal.  254; 
legal  representative,  123  Cal.  253. 

Plummer  v.  Brown,  70  Cal.  544;  rights  of 
pre-emptor,  112  Cal.  195;  assailing  patent, 
121  Cal.  336,  337;  22  Nev.  60. 

Poehlman  v.  Kennedy,  48  Cal.  201;  motion 
for  nonsuit,  stating  grounds,  19  Utah,  45; 
assignee  in  insolvency,  title  of,  122  Cal. 
390. 

Poirier  v.  Gravel,  88  Cal.  79:  impossibility 
of  performance,  119  Cal.  283;  13  Colo. 
App.  260;  liability  on  contract,  121  Cal.  606. 

Polack  v.  McGrath,  38  Cal.  666:  law  of  the 
case,  13  Utah,  442. 

Polack  v.  S.  F.  Orphan  Asylum.  48  Cal.  490; 
control  over  highways,  112  Cal.  564. 

Poledori  v.  Newman,  116  Cal.  375;  D.  4,  59, 
402. 

Polhemus  v.  Carpenter,  42  Cal.  375;  amend- 
ment of  findings,  18  Utah,  93. 

Polhemus  v.  Heiman,  45  Cal.  573;  warranty, 
waiver  of,  5  N.  Dak.  436. 

Polhemus  v.  Heiman,  50  Cal.  438,  441;  im- 
peachment of  verdict  by  juror,  115  Cal. 
579. 

Polk  v.  Boggs,  122  Cal.  114;  D.  40,  335,  338, 
694   696. 

Pollok  v.  San  Diego,  118  Cal.  593;  D.  617. 

Pomeroy  v.  Bell,  118  Cal.  635;  D.  137,  706. 

Ponce  v.  McElvy,  51  Cal.  222;  quoted,  super- 
seded pleading  not  admissible,  8  S.  Dak. 
179;  amendment  of  pleading,  114  Cal.  199. 

Poole  v.  Caulneld,  45  Cal.  10Y;  error  not  ap- 
pearing in  record,  23  Nev.  372. 

Poorman  v.  Mills,  35  Cal.  118;  gift,  when 
void,  22  Nev.  146;  certificates  of  deposit, 
nature  of,  114  Cal.  262;  allegation  of  own- 
ership is  a  conclusion  of  law,  123  Cal.  586. 

Pope  v.  Armsby  Co.,  Ill  Cal.  159;  liability 
on  note,  119  Cal.  650. 

Popper  v.  Broderick,  123  Cal.  456;  D.  129. 

Porphyry  etc.  Co.  v.  Acker,  104  Cal.  340; 
street  improvement,  posting  of  resolution, 
123  Cal.  90. 

Porter  v.  Arrowhead  Reservoir  Co.,  100  Cal. 
500;  failure  to  pay  installments,  119  Cal. 
275. 
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Porter  v.  Brooks,  35  Cal.  i99;  attachment, 
where  claim  secured,  34  Or.  336;  personal 
action  for  mortgage  debt,  18  Mont  565. 

Porter  v.  Bucher,  98  Cal.  454;  change  of  pos- 
session, 115  Cal.  48;  114  Cal.  293;  20  Mont 
229. 

Porter  v.  Chapman,  65  Cal.  365;  homestead, 
how  abandoned,  121  Cal.  586. 

Porter  v.  Elizalde,  125  Cal.  204;  D.  78,  81. 

Porter  v.  Fillebrown,  119  Cal.  235;  D.  348. 

Porter  v.  Jennings,  89  Cal.  440;  injunction, 
when  proper,  119  Cal.  13;  injunction  pen- 
dente lite,  when  proper,  113  Cal.  276. 

Porter  v.  Liscom,  22  Cal.  130;  setoff  oi  judg- 
ments, 123  Cal.  160,  101. 

Porter  v.  Muller,  53  Cal.  677;  before  the 
court  again  in,  112  Cal.  357. 

Porter  v.  Muller,  65  Cal.  512;  before  the 
court  again  in,  112  Cal.  357,  365;  personal 
action  for  mortgage  debt  18  Mont  565, 
566;  118  Cal.  336,  340;  release  by  mortga- 
gee, 119  Cal.  291,  292,  307. 

Porter  v.  Muller,  112  Cal.  355;  D.  275,  429, 
483. 

Porter  v.  Pico,  55  Cal.  165;  relation  of  sher- 
iff's deed,  119  Cal.  306;  117  Cal.  80;  cer- 
tificate of  posting,  34  Or.  532;  lien  of  at- 
tachment 119  Cal.  195;  7  Colo.  App.  326. 

Porter  v.  Woodward,  57  Cal.  535;  failure  to 
find  is  not  error,  when,  13  Utah,  405. 

Posachane  etc.  Co.  v.  Standart,  97  Cal.  476; 
evidence  of  capacity,  112  Cal.  681. 

Potter  v.  Ahrens,  110  Cal.  674;  estoppel,  124 
Cal.  434. 

Potter  v.  Lewin,  123  Cal.  146;  D.  274. 

Poulson  v.  Stanley,  122  Cal.  655;  D.  244,  574, 
740. 

Powell  v.  Bank  of  Lemoore,  125  Cal.  468;  D. 
269,  872. 

Powell  v.  Patison,  100  Cal.  236;  relationship 
between  vendor  and  vendee,  123  Cal.  215. 

Powell  v.  Powell,  48  Cal.  234;  distinguished, 
21  Mont.  5;  parties  in  suit  for  accounting, 
123  Cal.  439. 

Power  v.  May,  114  Cal.  207;  D.  167,  534,  664; 
another  appeal,  123  Cal.  150;  distinguished, 
125  Cal.  43,  44. 

Power  v.  May,  123  Cal.  147;  D.  358,  442,  534, 
664;  employment  of  extra  counsel,  124  Cal. 
66. 

Powers  v.  Chabot,  93  Cal.  266;  Judgment 
against  sureties  on  appeal  bond,  118  Cal. 
114;  liability  under  stay  bond,  5  N.  Dak. 
230;  cited  generally,  22  Mont  456. 

Powers  v.  Crane,  67  Cal.  65;  quoted,  liability 
under  stay  bond,  5  N.  Dak.  230. 

Pownall  v.  Hall,  45  Cal.  193;  mistake  in  re- 
demption, relief  from  in  equity,  122  Cal. 
324. 

Prader  v.  Purkett  13  Cal.  588;  distinguished, 
19  Mont  320,  321. 

Pralus  v.  Pacific  etc.  Co.,  35  Cal.  34;  suffi- 
ciency of  findings,  112  Cal.  93;  notice  of 
mining  location,  112  Cal.  504. 

Pratalongo  v.  Larco,  47  Cal.  378;  reversible 
error,  what  not,  17  Utah,  109. 

Pratt  Estate  of,  119  Cal.  153;  D.  698. 

Prescott  v.  Edwards,  117  Cal.  298;  D.  241, 
242,  243,  559;  quoted,  nature  of  dedication, 
120  Cal.  32;  quoted,  public  party  to  dedi- 
cation, 125  Cal.  466. 

Prescott  v.  Grady,  91  Cal.  518;  attorney's  fee 
on  foreclosure,  124  Cal.  298;  117  Cal.  221. 
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Prescott  v.  McNamara,  73  Cal.  236;  payment 
by  warrant  7  S.  Dak.  604. 

Prescott  v.  Salthouse.  53  Cal.  221;  signature 
to  notice  of  motion  to  new  trial.  114  Cal. 
591. 

Preston  v.  Culbertson,  58  Cal.  198;  validity 
of  election,  124  Cal.  703. 

Preston  v.  Frey,  91  Cal.  107;  privileged  com- 
munications, 119  Cal.  611;  evidence  in  mit- 
igation of  damages,  124  Cal.  197. 

Preston  v.  Hearst,  54  Cal.  595;  specifications 
of  error,  8  N.  Dak.  327. 

Preston  v.  Hill,  50  Cal.  53;  authority  of  at- 
torney, 112  Cal.  609. 

Preston  v.  Knapp,  85  CaL  559;  objection 
first  taken  on  appeal,  124  Cal.  574. 

Price  v.  Jordan,  69  Cal.  571,  allegation  of 
ownership  *s  a  conclusion  of  law,  123  Cal. 
586. 

Price  v.  Riverside  etc.  Co.,  50  Cal.  431;  ob- 
jects of  corporation,  112  Cal.  430;  appro- 
priation of  water,  112  Cal.  434. 

Price  v.  Sacramento  County.  6  Cal.  254; 
power  of  counties  to  sue,  117  Cal.  436. 

Priest  v.  Brown,  100  Cal.  626;  preference,  18 
Mont.  501;  cited  generally,  15  Utah,  42. 

Prince  v.  Lynch,  38  Cal.  528;  power  of  court 
after  findings  made,  15  Utah,  522;  filing 
additional  findings,  16  Utah,  306;  distin- 
guished, 121  Cal.  19& 

Pritchett  v.  Stanislaus  County,  73  Cal.  310; 
act  classifying  cities  is  valid,  112  Cal.  328. 

Proll  v.  Dunn,  80  Cal.  220;  appropriation,  31 
Or.  387,  396. 

Prouty  v.  Devin,  118  CaL  258;  D.  482;  duty 
to  Inquire,  123  Cal.  166. 

Pryor  v.  Downey,  50  Cal.  388;  guardian's 
acts,  validity  of,  22  Mont.  178;  retrospec- 
tive power  of  legislature,  30  Or.  338;  sale 
of  realty  of  decedent,  125  Cal.  397;  116 
Cal.  581;  letters  of  administration,  effect 
of,  122  Cal.  47;  122  Cal.  43. 

Puget  Sound  Lumber  Co.  v.  Krug,  89  Cal. 
243;  agency,  how  may  be  proved,  114  Cal. 
688;  liability  of  undisclosed  principal,  114 
Cal.  688. 

Pugh  v.  Porter  Bros.  Co.,  118  Cal.  628;  D. 
288,  323;  distinguished,  125  Cal.  239. 

Purdy  v.  Bullard,  41  Cal.  444;  fraudulent 
contract,  rights  under,  31  Or.  118. 

Purser  v.  Cady,  120  Cal.  214;  D.  305,  306, 
495,  498. 

Putnam  v.  Lamphier,  36  CaL  151;  grounds  of 
objection,  8  N.  Dak.  193;  variance,  how 
question  may  be  raised,  113  Cal.  424;  con- 
ditional sales,  123  Cal.  477,  480. 

Pyle  v.  Piercy,  122  Cal.  383;  D.  254,  637,  740, 
744;  impeachment  of  witness,  125  Cal.  135, 
139;  124  Cal.  657. 

Quackenbush  v.  Reed,  102  Cal.  4&3;  construc- 
tion of  homestead  statute,  22  Mont.  510. 

Quackenbush  v.  Sawyer,  54  Cal.  439;  Joint 
owners  not  partners,  22  Nev.  395. 

Quale  v.  Moon,  48  Cal.  478;  validitv  of  lien 
law,  20  Wash.  412. 

Quail  Wye  v.  Chin  Lin  Hee,  123  Cal.  183; 
D.  52,  70. 

Queirolo,  Ex  parte,  119  Cal.  635;  D.  41. 

Qnigg  v.  Evans,  121  Cal.  546;  D.  351. 

Quigley  v.  Gillett,  101  Cal.  462;  relocation  of 
claims,  28  Or.   127;  forfeiture  of  mining 


claim,  10  S.  Dak.  201;  annual  work,  9  S. 
Dak.  620;  burden  of  proving-  forfeiture.  11T 
Cal.  489;  quoted,  quieting  title  to  mining 
ground,  jurisdiction,  114  CaL  102. 

Qulnchard  v.  Board  of  Trustee*  of  Alameda, 
113  Cal.  664;  D.  117,  651;  granting  of  fran- 
chise is  legislative.  122  Cal.  423;  certiorari, 
when  only  lies,  124  Cal.  277;  judicial  acta, 
124  CaL  134. 

Quinn  v.  Anderson.  70  Cal.  456;  presumption 
of  dedication,  125  Cal.  578. 

Quinn  v.  Quinn,  81  Cal.  14;  mining  partner- 
ships, nature  of,  18  Mont  491. 

Quitzow  v.  Perrin,  120  Cal.  255;  D.  12,  14. 
163. 

Quivey  v.  Hall,  19  Cal.  98:  not  approved,  19 
Mont  395,  396. 

Quivey  v.  Porter,  37  Cal.  464;  proof  of  ser- 
vice, what  includes.  12  Utah,  313;  affidavit 
not  part  of  judgment-roll.  19  Utah,  113; 
printer  and  proprietor,  119  Cal.  301. 

Racoulllat  v.  Rene.  32  Cal.  450;  allegations 

of  evidence,  117  Cal.  225. 
Racoulllat  v.  Sausevain.  32  Cal.  376;  appro- 
priation of  water  by  alien,  113  Cal.  44. 
Rahm  v.  Minis.  40  Cal.  421;  relief  against 

judgment,  119  Cal.  589. 
Raimond  v.  Eldrldge,  43  Cal.  506;  grounds  of 

motion,  6  S.  Dak.  198. 
Raisch  v.  Board  of  Education,  81  CaL  542; 

trial  of  questions  of  fact,  19  Wash.  677. 
Raisch  v.  San  Francisco,  80  Cal.  1;  street 

act,  to  what  contracts  applies,   113  Cal. 

631;  extension  of  street  contract,  121  CaL 

123 
Raley,  Estate  of,  123  Cal.  38;  D.  89. 

Ralphs  v.  Hensler,  97  Cal.  296;  another  ap- 
peal in,  114  Cal.  197. 
Ralphs  v.  Hensler,  114    Cal.    196;    D.  291; 

effect  of  amendment  of  pleading,  115  Cal. 

316. 
Ralston  v.  Bank  of  California,  112  Cal.  208; 

D.  151,  690,  691. 
Ramazzini,  In  re,  110  Cal.  488;  insolvency, 

what  is  not,  112  CaL  633. 
Ramelli  v.   Irish,  96  Cal.  214;  subsequent 

appropriators,   rights  of,   16    Utah,    433; 

changing  place  of  diversion,  116  Cal.  592; 

right  of  diversion,  how  exercised,  117  Cal. 

183. 
Ramsbottom  v.  Bailey,  124  CaL  259;  D.  549. 

Ramsdell  v.  Fuller,  28  Cal.  43;  community 
property,  what  Is,  124  Cal.  218. 

Ranch  Land  etc.  Co.  v.  Herberger,  82  Cal. 
603;  lien  upon  stock,  113  Cal.  13. 

Randall  v.  Duff,  79  Cal.  115;  another  appeal 
116  CaL  227,  228,  231;  power  to  sell  au- 
thority under,  16  Wash.  200. 

Randall  v.  Duff,  104  CaL  126;  motions  to  dis- 
miss, 120  CaL  238. 

Randall  v.  Duff.  107  Cal.  36;  appeal  from 
judgment  rendered  on  mandate  from  su- 
preme court  124  Cal.  310. 

Randall  v.  Falkner,  41  CaL  242;  fees  of  wit- 
nesses as  costs,  13  Utah,  46;  insufficiency 
of  evidence  to  sustain  immaterial  issue, 
115  Cal.  151. 

Randall  v.  Hunter,  69  CaL  80;  adverse  par- 
ties, 15  Utah,  358;  122  Cal.  390;  effect  of 
reversal,  120  Cal.  25. 
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Randol  v.  Tat  um,  98  Cal.  390;  tender,  effect 
of,  112  Cal.  37;  123  Cal.  543;  assignment  by 
lessee,  119  Cal.  318. 

Rankin  v.  Amazon  Ins.  Co.,  89  Cal.  203;  ap- 
plication for  insurance,  8  Colo.  App.  413; 
quoted,  warranty  in  policy,  112  Cal.  557; 
quoted,  construction  of  policy,  125  Cal. 
352. 

Bankin  v.  Colgan,  92  Cal.  606;  distinguished, 
114  Cal.  407;  expert  for  board  of  examin- 
ers, 115  Cal.  534. 

Rankin  v.  Newman,  107  Cal.  602;  another 
appeal,  114  Cal.  642. 

Rankin  v.  Newman,  114  Cal.  635;  D.  549, 
550. 

Rankin  v.  Sisters  of  Mercy,  82  Cal.  88;  de- 
fense not  alleged,  evidence  as  to,  119  Cal. 
433. 

Rapp  v.  Spring  Valley  Gold  Co.,  74  Cal.  532; 
validity  of  lien  law,  20  Wash.  412;  attor- 
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Rowland    v.  Coyne,  55  Cal.  1;    validity  of 

judgment,  15  Utah,  363. 
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Russell  v.  McDowell,  83  Cal.  77,  79;  Illegal 
votes,  rejection  of  precinct.  121  Cal.  4H0. 

Russell  v.  Pacific  Can  Co.,  116  Cal.  527;  D. 
454   527. 

Russell  v.  Pacific  Ry.  Co.,  113  Cal.  268;  D. 
153;  extraterritorial,  effect  of  lawe.  n« 
Cal.  173. 

Russ  Lumber  etc.  Co.  v.  Muscupiabe  Land 
etc.  Co.,  120  Cal.  521;  D.  103,  105,  332,  528, 
597. 

Rutan  v.  Wolters,  116  Cal.  403;  D.  404.  690. 

Rutenberg  v.  Main,  47  Cal.  214;  judgment  in 
action  on  joint  contract,  31  Or.  312. 

Rutledge  v.  Crawford,  91  Cal.  526;  allega- 
tions in  election  contest,  10  S.  Dak.  96; 
notice  of  contest,  18  Mont.  194;  marks  on 
ballot,  10  S.  Dak.  96;  17  Wash.  207;  pur- 
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Rutledge  v.  Murphy,  51  Cal.  388;  conclusive- 
ness of  decisions  of  landoffice,  112  Cal. 
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Ryan  v.  Altschul,  103  Cal.  174;  street  assess- 
ment, when  invalid,  115  Cal.  444;  right  to 
resist  void  assessment,  113  Cal.  386;  cer- 
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72;  allegation  of  nonpayment,  115  Cal.  643. 
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D.  379,  455,  458;  contributory  negligence 
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Salinas  City  Bank  v.  De  Witt,  97  Cal.  78; 
what  not  a  partnership,  122  Cal.  615. 
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in  ejectment,  sufficiency  of,  113  Cal.  536; 
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Samuel  v.  Allen.  98  Cal.  406;  relationship 
between  vendor  and  vendee,  123  Cal.  214; 
tender  of  performance,  125  Cal.  219. 

Samuels  v.  California  St.  Cable  Ry.  Co..  124 
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490;  power  to  levy  assessment,  116  CaL 
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Sanborn.  In  re,  98  CaL  103;  who  may  eon- 
test  will,  116  Cal.  643. 


Sanborn  v.  Doe,  92  CaL  152;  right  to  com- 
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Sanchez  v.  Grace  M.  B.  Church,  114  CaL  295; 
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San  Diego  v.  Linda  Vista  Irr.  Dist.,  108  CaL 
189;  distinction  between  assessment  and 
taxation,  121  CaL  351,  352. 

San  Diego  v.  San  Diego  etc.  R.  R.  Co.,  44 
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Co.,  100  Cal.  43:  108  CaL  549;  another 
phase,  118  Cal.  537. 

Sandford.  Estate  of,  4  CaL  12:  acknowledg- 
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San  Francisco  v.  Broderick,  125  CaL  188:  I). 
132,  167,  168. 
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of  legislature  over  streets,  112  Gal.  564. 
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quoted  and  distinguished,  122  Cal.  539. 
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D.  30,  53,  392,  411,  719,  726,  728,  729. 

San  Pedro  Lumber  Co.  t.  Reynolds,  111  Cal. 
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fund money,  117  Cal.  468. 
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completion  of  building,  trivial  imperfec- 
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Santa  Rosa  City  R.  R.  v.  Central  Street  Ry. 
Co.,  112  Cal.  436;  D.  61;  forfeiture  of 
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Cal.  56;  negligence,  who  determines,  113 
Cal.  545;  precaution  taken  after  accident, 
115  Cal.  401;  quoted,  expert  evidence  on 
question  of  negligence,  112  Cal.  226. 
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Savings  Bk.  of  Southern  Calif,  v.  Asbury, 
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Sbarboro,  Estate  of,  63  Cal.  5;  filing  and 
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Sbarboro,  Estate  of,  70  Cal.  147;  presump- 
tion as  to  posting,  119  Cal.  153. 
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fusal to  act,  116  Cal.  494. 
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liability  of,  115  Cal.  315;  119  Cal.  362. 

Schenck  v.  Hartford  Ins.  Co.,  71  Cal.  28; 
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Schmidt  v.  Mesmer,  116  Cal.  267;  D.  334,  606. 
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Cal.  536. 
Schwarz  v.   Superior  Court,   111   Cal.   106; 
same  order  considered,  118  Cal.  330:  ef- 
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allowance  of  amendments,  122  Cal.  110; 
specifications  of  error,  115  Cal.  220. 

Shade  v.  Sisson  Mill  &  L.  Co.,  115  Cal.  357; 
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844 


TABLE  OF  CASES  DIGESTED  AND  CITED. 


Shead  v.  Hinman,  122  Cal.  70;  D.  12. 

Sheeny  v.  Miles,  93  Cal.  288;  homestead, 
rights  of  survivor,  113  Cal.  30;  vendor  and 
vendee,  sufficiency  of  title,  116  Cal.  699. 

Sheid,  Estate  of,  122  Cal.  528;  D.  29,  281, 
283. 

Sheldon  v.  Dalton,  57  Cal.  19;  service  of  no- 
tice on  attorney  after  death  of  client,  116 
Cal.  462. 

Sheldon  v.  Gunn,  56  Cal.  582;  withdrawing 
complaint  in  intervention,  6  S.  Dak.  139. 

Shenandoah  etc.  Co.  v.  Morgan,  106  Cal.  409; 
extent,  of  right  of  diversion,  112  Cal.  235. 

Sherer  v.  Superior  Court,  94  Cal.  354;  pre- 
sumption of  regularity  of  proceedings,  114 
Cal.  280. 

Sherman  v.  Buick,  32  Cal.  241;  road, 
whether  useful  to  public,  28  Or.  84. 

Sherman  v.  Finch,  71  Cal.  68;  refusal  to 
transfer  stock,  damages,  8  N.  Dak.  53. 

Sherman  v.  Story,  30  Cal.  253;  conclusive- 
ness of  enrolled  statute,  14  Utah,  353;  cer- 
tificate that  bill  has  passed,  conclusive- 
ness, 114  Cal.  114. 

Sherman  v.  Wrinkle,  121  Cal.  503;  D.  577, 
578 

Sherwood  v.  Kyle,  125  Cal.  652;  D.  520,  526. 

Sherwood  v.  Meadow  Valley  Min.  Co.,  50 
Cal.  412;  finder  of  stock,  rights  of,  113  Cal. 
14. 

Shiels,  Estate  of,  120  Cal.  347;  D.  309. 

Shillaber,  In  re,  74  Cal.  144;  paper  referred 
to  in  will,  123  Cal.  342. 

Shlnn  v.  Cummins,  65  Cal.  97;  time  to  move 
for  new  trial,  116  Cal.  138;  extension  of 
time,  default,  9  S.  Dak.  609. 

Shlnn  v.  Young,  57  Cal.  525;  patent  as  evi- 
dence, 112  Cal.  196. 

Shipman  v.  Forbes,  97  Cal.  572;  quoted, 
strict  compliance  with  statute,  122  Cal. 
545    546 

Shirley  v.Benicla,  118  Cal.  344;  D.  672. 

Shirley  v.  Bishop,  67  Cal.  543;  water  front, 
right  of  access  to,  118  Cal.  347. 

Shlvely  v.  Semi-Tropic  Land  etc.  Co.,  99  Cal. 
259;  money  had  and  received,  action  is  for, 
when,  115  Cal.  141;  sufficiency  of  com- 
plaint to  authorize  foreclosure,  123  Cal.  63; 
defects  in  complaint  cured  by  answer,  118 
Cal.  420;  21  Mont.  385;  recovery  by  vendee 
on  rescission,  123  Cal.  19. 

Shoemaker  v.  Acker,  116  Cal.  239;  D.  139, 
140   237. 

Shoobert  v.  De  Motta,  112  Cal.  215;  D.  501; 
quoted,  chattel  mortgage  does  not  cover 
increase,  116  Cal.  83. 

"Shortridge,  In  re,  99  Cal.  526;  contempt  of 
court,  119  Cal.  417;  quoted,  power  of  court 
in  contempt,  119  Cal.  427;  publication  dur- 
ing trial,  when  contempt,  116  Cal.  209. 

Shriver  v.  Lovejoy,  32  Cal.  575;  quoted,  lia- 
bility of  retiring  partner,  19  Mont.  204. 

Sic,  Ex  parte,  73  Cal.  142;  validity  of  ordi- 
nance, 114  Cal.  282. 

"Sichel  v.  Carillo,  42  Cal.  499;  exception  can- 
not be  made  to  statute,  119  Cal.  66. 

Sichler  v.  Look,  93  Cal.  608,  609;  adverse 
claim  not  tried  on  foreclosure,  124  Cal. 
t569;  record  evidence  of  proof  of  service, 
116  Cal.  426;  clause  in  decree  of  foreclos- 
ure barring  redemption,  114  Cal.  602; 
quoted,  effect  of  sale  under  foreclosure, 
116  Cal.  229;  writ  of  assistance,  against 


whom  runs,  117  Cal.  580;  judgment  pre- 
sumed correct  on  appeal,  115  Cal.  692. 

Slddall  v.  Harrison,  73  Cal.  560,  Jurisdiction 
of  probate  courts,  30  Or.  504,  505;  decrees 
of  co-ordinate  courts,  effect  of,  119  Cal. 
559;  who  entitled  to  distribution,  122  CaL 
346;  right  of  heir  to  recover  property,  122 
Cal.  350. 

Siebe  v.  Joshua  Hendy  Machine  Works.  86 
Cal.  390;  distinguished,  19  Mont  363. 

Siebe  t.  Superior  Court,  114  Cal.  551;  D.  683. 

Sieber  v.  Blanc,  76  Cal.  173;  liability  of  land- 
lord for  defective  condition  of    premises, 

124  Cal.  522,  523. 
Sierra  Milling  etc.  Co.  v.  Hartford  Fire  Ins. 

Co.,  76  Cal.  235;  warranty   of  watchman, 

112  Cal.  559. 
Sievers  v.  San  Francisco,  115  CaL  648;  D. 

508,  652. 
Silva  v.  Holland,  74  Cal.    530;    failure   to 

specify  errors,  14  Cal.  71. 
Silveira  v.  Iverson,  125  Cal.  266;  D.  58,  454, 

456,  515. 
Silverberg  v.  Phenix  Fire  Ins.  Co.,  67  Cal. 

36;  waiver  of  condition  by  general  agent, 

124  Cal.  76. 
Silver  Creek  etc.  Water  Co.  v.  Hayes,  113 

Cal.  142;  D.  727,  728,  729. 
Silvester  v.  Coe  Quartz  Min.  Co.,  80  Cal.  510; 

lien  in  favor  of  materialmen,  118  Cal.  153; 

lien  for  work  on  mining  claim,  122  Cal. 

519;  judgment  foreclosing  mechanic's  lien, 

void,  when,  125  Cal.  284. 
Silvey  v.  Neary,  59  Cal.    97;    findings  not 

supporting  judgment,  122  Cal.  398. 
Silvia,  Ex  parte,  123  Cal.  293;  D.  449. 

Simmons,  Estate  of,  43  Cal.  543;  employ- 
ment of  attorney  by  executor,  112  Cal. 
453;  compensation  of  attorney,  122  Cal. 
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right  to  quiet  title,  112  Cal.  444. 

Smith  v.  Mohn,  87  Cal.  497;  quoted,  findings, 
what  should  be,  113  Cal.  17. 

Smith  v.  Morse,  2  Cal.  524;  remedial  retro- 
spective acts,  validity  of,  116  Cal.  523. 

Smith  v.  Moynihan,  44  Cal.  53,  64;  admissi- 
bility of  parol  evidence  to  vary  writing, 
10  Utah,  79. 

Smith  v.  Occidental  etc.  Co.,  99  Cal.  462; 
negligence,  who  to  decide,  114  Cal.  33; 
directing  verdict  in  action  for  negligence, 
114  Cal.  8. 

Smith  v.  Ogg  Shaw,  16  Cal.  90;  quoted,  dis- 
claimer by  tenant,  113  Cal.  19,  20. 

Smith  v.  O'Hara,  43  Cal.  371;  appropriation 
of  water,  25  Colo.  167;  appropriation  of 
surplus  water,  113  Cal.  44;  transfer  of 
water  right,  7  Colo.  App.  119;  criticised, 
19  Mont  86. 

Smith  v.  Olmstead,  88  Cal.  582;  sale  of 
realty  of  decedent,  125  Cal.  397,  399;  right 
of  possession  as  a  Hen,  113  Cal.  159. 

Smith  v.  Owens,  21  Cal.  11;  payment,  effect 
of  note.  112  Cal.  386;  120  Cal.  447. 

Smith  v.  Penny,  44  Cal.  161;  objection  first 
raised  on  appeal,  23  Colo.  224. 

Smith  v.  Polack,  2  Cal.  92;  waiver  of  Jury 
trial,  119  Cal.  24a 

Smith  v.  Richmond,  19  Cal.  476;  new  prom- 
ise, alleging,  114  Cal.  39;  discussed  and 
reconciled,  122  Cal.  417. 

Smith  v.  San  Francisco  etc.  Ky.  Co.,  115 
Cal.  584;  D.  609;  same  agreement  consid- 
ered in  115  Cal.  612. 

Smith  v.  Smith,  12  Cal.  217;  voluntary  con- 
veyance by  husband,  116  Cal.  345;  115  Cal. 

272.  ' 

Smith  v.  Smith,  80  Cal.  323;  construction  of 

contract,  question  of  fact  123    Cal.  695; 

mortgage  does  not  pass  title,  114  Cal.  426; 

deed  absolute  Intended  as  security,  10  S. 

Dak.  539;  19  Wash.  278. 
Smith  v.  Smith,  88  Cal.  572;  jurisdiction  over 

property  out  of  state,  123  Cal.  697. 
Smith  v.  Smith,  113  Cal.  268;  D.  359*  860; 

enforcing  payment  of    alimony,    117   Cal. 

636. 
Smith  v.  Smith,  119  Cal.  183;  D.  35,  49,  444, 

445.  446,  522;  sufficiency  of  corroboration, 

120  Cal.  186,  187. 
Smith  v.  Smith,  124  Cal.  651:  D.  444,  450. 

Smith  v.  Strother,  68  Cal.  194,  compensa- 
tion of  shorthand  reporter,  costs,  124  Cal. 
647;  shorthand  reporters,  unconstitutional 
amendment.  120  Cal.  128;  supervision  over 
fees  of  justices,  115  Cal.  550. 

Smith  v.  Superior  Court,  97  Cal.  348:  va- 
lidltv  of  order  appointing  receiver,  116  Cal. 

72. 
Smith  v.  Taylor,  82  Cal.  588:  alteration  of 
contract  117  Cal.  211;  modification  of  find- 
ings. 121  Cal.  198;  construction  of  findings, 
124  Cal.  426. 


Smith  v.  Thomas,  121  Cat  533;  D.  56,  263, 
264. 

Smith  v.  Westerfleld,  88  Cal.  374;  civil  ac- 
tions, what  not  118  Cal.  663;  Jurisdiction 
in  probate  cases,  119  Cal.  667;  jurisdiction 
of  county  court  11  Colo.  App.  510;  juris- 
diction, how  acquired,  122  Cat  531;  ad- 
mission of  improper  evidence,  119  CaL 
444;  deposition,  admissibility  of,  121  CaL 
151;  notice  of  taking  deposition,  6  X.  Dak. 
198. 

Smith  v.  Whlttier,  95  Cal.  279;  authority  of 
attorney,  112  Cal.  609;  verbal  stipulation, 
effect  of,  116  Cal.  491;  oral  stipulations,  21 
Mont.  186;  stipulations  not  filed,  125  Cal. 
302;  admission  for  limited  purposes,  125 
Cal.  442;  knowledge  of  defendant  proof  of, 
113  CaL  546;  failure  of  master  to  make 
examination,  114  Cal.  7;  extreme  care, 
what  is,  120  Cal.  578. 

Smith  v.  Worn,  93  Cal.  206;  private  way, 
when  passes,  22  Cal.  171;  grant  construc- 
tion of,  113  Cal.  639. 

Smith  v.  Yreka  Water  Co.,  14  Cal.  201;  dis- 
cretion as  to  amendments,  8  N.  Dak.  223. 

Smith  v.  Yule,  31  Cal.  180;  possession  as  no- 
tice, 7  N.  Dak.  241. 

Sneed  v.  Osborn,  25  Cal.  629;  law  of  the 
case,  114  Cal.  43;  23  Nev.  51. 

Snell  v.  Payne,  115  Cal.  218;  D.  35,  57,  466, 
467. 

Snodgrass  v.  Ricketts,  13  Cal.  359;  privy 
bound  by  estoppel,  6  N.  Dak.  33. 

Snow  v.  Holmes,  64  Cal.  232;  stay  of  pro- 
ceedings, 5  N.  Dak.  230. 

Soberanes  v.  Soberanes,  97  Cal.  140;  what 
acts  do  not  create  trust,  122  Cal.  427. 

Societft  Francaise  v.  Selheimer,  57  Cal.  623; 
jury  trial,  right  to,  113  Cal.  288. 

Sober  v.  Supervisors  of  Calaveras  County. 
39  Cal.  134;  interest  on  coupons,  120  Cal. 
113;  doubted,  interest  on  coupons,  120  Cal. 
110. 

Solano  Co.  v.  McCudden,  120  Cal.  648;  D. 
667. 

Solomon  v.  Reese,  34  Cal.  36:  exoneration  of 
surety,  112  Cal.  36. 

Somers  v.  Overhulser,  67  Cal.  237;  resulting 
,     trusts,  113  CaX  157. 

Somers  v.  Somers,  81  Cal.  608:  quoted,  ap- 
peal, how  presented,  19  Mont.  560,  561: 
certification  on  appeal,  19  Mont  448,  449. 

Sonoma,  County  of,  v.  Crozier,  118  Cal.  680; 
D.  266.  267. 

Sonoma,  County  of,  v.  Stofen,  125  Cal.  32;  D. 
292    522    689. 

Sonoma  Valley  Bank  v.  Hill,  59  Cal.  107; 
pledged  stock,  tender  of,  125  Cal.  512. 

Soule  v.  Dawes,  14  Cal.  249;  sufficiency  of 
evidence,  121  Cal.  178. 

Souter  v.  Maguire,  78  Cal.  543:  alleging 
ownership,  19  Mont  496;  sufficiency  of 
findings,  125  Cal.  638. 

Southern  Cal.  Col.  Assn.  v.  Bustamente,  52 
Cal.  192;  execution  of  deed  by  corporation, 
117  Cal.  58. 

Southern  Cal.  etc.  Co.  v.  Ocean  Beach  Hotel 
Co.,  94  Cal.  217;  distinguished,  123  Cal. 
125;  levy  of  execution,  119  Cal.  196. 

Southern  Cal.  Lumber  Co.  v.  Schmitt  74 
Cal.  625;  personal  liability  of  contractor, 
115  Cal.  343;  115  Cal.  99;  120  Cal.  139; 
8  Colo.  App.  359. 
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Southern  Pac.  R.  R.  Co.  v.  Allen,  112  Cal. 
455;  D.  707,  710;  approved,  113  Cal.  254; 
foreclosing  rights  of  vendee,  124  Cal.  257; 
cited  generally,  117  Cal.  415. 

Southern  Pac.  Co.  v.  Burr,  86  Cal.  283; 
ejectment  by  city  for  street,  120  Cal.  60, 
61;  quoted,  right  of  way,  occupancy  of, 
18  Mont.  44;  distinguished,  120  Cal.  62. 

Southern  Pac.  R.  R.  Co.  v.  Dufour,  95  Cal. 
615;  underground  streams,  124  Cal.  635; 
percolating  waters,  8  S.  Dak.  89;  water 
right  by  user,  17  Utah,  456;  distin- 
guished, 23  Colo.  200. 

So.  Pac.  Railroad  Co.  v.  McCusker,  67  Cal. 
67:  who  may  assail  patent,  22  Nev.  45. 

Southern  Pac.  R.  R.  Co.  v.  Painter,  113  Cal. 
247;  D.  411,  585. 

Southern  Pac.  Co.  v.  Proaser,  122  Cal.  413; 
D.  640. 

Southern  Pac.  R.  R.  Co.  v.  Purcell,  77  Cal. 
69;  patent  as  evidence,  112  Cal.  195;  ac- 
tion by  foreign  corporation,  pleading,  22 
Mont.  101. 

Southern  Pac.  R.  R.  Co.  v.  Superior  Court, 
59  Cal.  471;  appeals  to  superior  court,  pro- 
ceedings after,  114  Cal.  374;  statement  on 
appeal  from  justice's  court,  124  Cal.  470, 
471. 

Southern  Pac.  R.  R.  Co.  v.  Superior  Court 
105  Cal.  84;  appeal,  notice  of  intent  to 
move  for  new  trial,  120  Cal.  644;  distin- 
guished. 122  Cal.  576. 

Southern  Pac.  Co.  v.  Yon  Schmidt  Dredge 
Co.,  118  Cal.  368;  D.  15,  516,  545;  append- 
ing word  "cashier,"  8  N.  Dak.  503. 

Southern  Pacific  R.  R.  Co.  v.  Wood,  124  Cal. 
475;  D.  585. 

South  wick  v.  Davis,  78  Cal.  504;  declaration 
of  homestead,  sufficiency  of,  121  Cal.  585. 

Spanagel  v.  Dellinger,  34  Cal.  476;  setting 
aside  decree  after  term,  14  Utah,  225. 

Spanagel  v.  Dellinger,  38  Cal.  278;  sufficiency 
of  complaint  not  considered  on  what  ap- 
peal, 115  Cal.  147. 

Spanagel  v.  Dellinger,  42  Cal.  148;  cited,  120 
Cal.  23. 

Spanagel  v.  Reay,  47  Cal.  608;  discretion  in 
allowance  of  amendments,  122  Cal.  110. 

Spangler  v.  San  Francisco,  84  Cal.  12;  dis- 
tinguished, 115  CaL  653. 

Spanier,  Estate  of,  120  Cal.  608;  D.  276,  317; 
alimony,  whether  a  preferred  claim,  122 
Cal.  465;  compliance  with  unauthorized 
order  of  court,  123  Cal.  337. 

Spargur  v.  Heard,  90  Cal.  221;  misplacing 
findings  of  fact,  113  Cal.  45;  113  Cal.  19. 

Sparks,  Ex  parte,  120  Cal.  395;  D.  567;  ef- 
fect of  charter  on  courts,  121  Cal.  266. 

Sparks  v.  Butte  County  etc.  Mln.  Co.,  55  Cal. 
389,  392;  materialman,  who  is,  112  Cal. 
290,  292;  original  contractors,  119  Cal.  378; 
29  Or.  120. 

Sparks  v.  Hess,  15  Cal.  186;  foreclosing 
rights  of  vendee,  124  Cal.  257. 

Sparrow  v.  Rhoades,  76  Cal.  208;  general  de- 
nial, when  proper,  15  Utah,  420. 

Spaulding  v.  Bradley,  79  Cal.  449;  street  as- 
sessment, invalid  lien,  115  Cal.  444;  fail- 
ure of  evidence  to  sustain  some  findings, 
116  Cal.  422. 

Spaulding  v.  Dow,  118  Cal.  424;  D.  327,  616. 

Spaulding  v.  Howard,  121  Cal.  194;  D.  60, 
491,  497,  640,  641. 


Spaulding  v.  Wesson,  84  Cal.  141;  distin- 
guished, 121  Cal.  52a 

Spaulding  v.  Wesson,  115  Cal.  441;  D.  650. 

Spear  v.  Ward,  20  Cal.  659;  trustees  of  ex- 
press trust,  Joinder  of,  125  Cal.  555;  dis- 
charge of  surety,  34  Or.  366. 

Spect  v.  Gregg,  51  Cal.  198;  ouster  of  co- 
tenant,  30  Or.  316. 

Spect  v.  Spect,  88  Cal.  443;  ejectment  by 
mortgagor  against  mortgagee,  119  Cal. 
314. 

Spelling  v.  Brown,  122  Cal.  277;  D.  262. 

Spence  v.  Schultz,  103  Cal.  208;  dis- 
tinguished; 122  Cal.  404. 

Spence  v.  Smith,  121  Cal.  536;  D.  321. 

Spencer,  Estate  of,  96  Cal.  448;  delusions, 
efTect  of  on  will,  116  Cal.  653. 

Spencer,  Eac  parte,  83  Cal.  460;  decree  for 
future  maintenance,  property,  114  Cal.  547. 

Spencer  v.  Geissman,  37  Cal.  96;  quoted, 
homestead,  title  necessary,  19  Mont  555. 

Spencer  v„  Long,  39  Cal.  700;  failure  to 
specify  errors,  114  Cal.  71. 

Speyer  v.  Ihmels,  21  Cal.  280;  intervention 
by  attachment  or  execution  creditor,  124 
Cal.  109. 

Spier  v.  Baker,  120  Cal.  370;  D.  128,  129,  131, 
263,  265. 

Spinetti  v.  Brignardello,  53  Cal.  281;  error 
induced  by  appellant,  124  Cal.  498. 

Spinney  v.  Downing,  108  Cal.  666;  doubted, 
8  N.  Dak.  484. 

Spinney  v.  Griffith,  98  Cal.  149;  mandatory 
provision,  23  Colo.  75. 

Spire  v.  Urbahn,  124  Cal.  110;  D.  631. 

Splivalo  v.  Bryan,  102  Cal.  403;  compelling 
city  council  to  let  contract,  119  Cal.  32. 

Spotts  v.  Hanley,  85  Cal.  155;  sufficiency  of 
specifications,  120  Cal.  548;  112  Cal.  6; 
parties  in  suit  to  foreclose,  119  Cal.  61; 
failure  to  find,  remedy  for,  112  Cal.  6. 

Sprague  v.  Norway,  31  Cal.  174;  validitv  of 
election,  124  Cal.  703. 

Spreckels  v.  Hawaiian  Commercial  etc.  Co., 
117  Cal.  377;  D.  369,  370,  412. 

Spreckels  v.  Nevada  Bk.  of  S.  F.,  113  Cal. 
272;  D.  564;  pledge  of  stock,  how  effected, 
122  Cal.  470. 

Spreckels  v.  Spreckels,  114  Cal.  60;  D.  33,  40; 
undertaking  on  appeal,  validity  of,  119 
Cal.  348,  349;  19  Mont.  94;  authentication 
of  affidavits,  120  Cal.  237. 

Spreckels  v.  Spreckels,  116  Cal.  339;  D.  364. 

Sprigg  v.  Barber,  118  Cal.  591;  D.  36. 

Sprigg  v.  Barber,  122  Cal.  573;  D.  35,  39,  53, 
57.  549;  appeal  without  specifications  of 
errors,  124  Cal.  410. 

Spring  Valley  W.  W.  v.  Barber,  99  Cal.  36; 
ways  and  franchises,  117  Cal.  616. 

Spring  Valley  W.  W.  v.  Bryant,  52  Cal.  132; 
office  of  certiorari,  113  Cal.  670;  certiorari, 
when  only  lies,  23  Nev.  248. 

Spring  Valley  W.  W.  v.  Drinkhouse,  92  Cal. 
528;  instruction  as  to  market  value,  124 
Cal.  &44. 

Spring  Valley  W.  W.  v.  Drinkhouse,  95  Cal. 
220;  restitution  on  reversal,  125  Cal.  89. 

Spring  V.  W.  W.  v.  San  Francisco,  22  Cal. 
434;  distinguished,  commissioners  to  as- 
sess value,  adverse  claims,  124  Cal.  612. 

Spring  Val.  W.  W.  v.  San  Francisco,  82  Cal. 
286;  every  material  fact  must  be  alleged, 
115  Cal.  314;  arbitrary    fixing    of    water 
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rates,  118  Cal.  566;  review  of  discretion, 
118  Cal.  610;  118  Cal.  680;  cited  generally, 
22  Colo.  805. 

Spring  Valley  W.  W.  v.  Schottler,  (52  Cal.  69; 
stock  represents  value  of  all  assets,  123 
Cal.  60;  quoted,  value  of  stock,  goodwill, 
124  Cal.  432;  board  of  equalization,  form  of 
notice,  13  Utah,  493. 

Spurgeon  v.  Santa  Ana  Valley  Irrig.  Co., 
120  Cal.  71;  D.  383. 

Staacke  v.  Bell,  125  Cal.  309;  D.  246,  691, 
692,  712. 

Standart  v.  Round  Valley  Water  Co.,  77  Cal. 
399;  opinions  of  witnesses,  6  S.  Dak.  470. 

Stanford  v.  Felt,  71  Cal.  249;  right  to  en- 
join diversion,  117  Cal.  543;  doubted,  113 
Cal.  189. 

Stanford  v.  San  Francisco,  111  Cal.  198; 
quoted  and  distinguished,  124  Cal.  548. 

Stanley  v.  GiUen,  119  Cal.  176;  D.  252. 

Stanley  v.  Green,  12  Cal.  148;  quoted, 
declarations  of  grantor,  121  Cal.  52. 

Stanquist  v.  Hebbard.  122  Cal.  268;  D.  661. 

Stansbury  v.  White,  121  Cal.  433;  D.  653. 

Stanton  v.  French,  91  Cal.  277;  exemption  of 
farming  implements,  121  Cal.  539. 

Stanwood  v.  Sage,  22  Cal.  516;  action  for 
money  had  and  received,  12  Colo.  App. 
220. 

Staples  v.  Connor,  79  Cal.  15;  letters  of  ad- 
ministration, effect  of,  122  Cal.  47;  dis- 
tinguished and  limited,  122  Cal.  43,  44. 

Staples  v.  May,  87  Cal.  178;  appointment  of 
receiver,  validity,  118  Cal.  423;  liability  of 
receiver  in  foreclosure,  128  Cal.  240. 

Stark  v.  Barrett,  15  Cal.  362;  quoted,  recov- 
ery by  one  co-owner,  11  S.  Dak.  200;  vari- 
ance, when  immaterial,  22  Nev.  226. 

State  v.  Conkling,  19  Cal.  501;  repeal  by  im- 
plication, 13  Colo.  App.  247. 

State  v.  McCauley,  15  Cal.  429;  power  of 
state  to  contract,  112  Cal.  167;  liability  of 
city,  124  Cal.  68;  creation  of  liability,  125 
Cal.  8;  power  to  incur  indebtedness,  14 
Wash.  63;  action  for  salary,  when  lies.  15 
Utah,  106;  appropriation  of  revenues,  7  S. 
Dak.  9;  appropriation  of  revenue,  6  S.  Dak. 
522;  rescission  by  one  in  default,  119  Cal. 
280. 

State  v.  McGlynn,  20  Cal.  233;  quoted,  law 
of  the  case,  23  Nev.  49. 

State  Inv.  etc.  Co.  v.  Superior  Court,  101 
Cal.  135;  effect  of  appeal,  115  Cal.  285. 

Stateler  v.  Superior  Court,  107  Cal.  536; 
proof  of  claim  no  estoppel  on  claimant.  112 
Cal.  632;  effect  of  appeal,  119  Cal.  636. 

Staude  v.  Election  Commrs..  61  Cal.  313; 
San  Francisco  is  a  municipal  corporation, 
114  Cal.  322;  distinguished,  125  Cal.  20. 

Stearns  v.  Aguirre,  7  Cal.  443;  judgment  en- 
tered by  clerk  without  authority,  117  Cal. 
680. 

Steele,  Estate  of,  124  Cal.  533;  D.  19,  695, 
698. 

Steinhart  v.  National  Bank,  94  Cal.  362;  pay- 
ment by  note,  124  Cal.  92. 

Stephen,  Ex  parte,  114  Cal.  278;  D.  436,  537, 
538. 

Stephens  v.  Hallstead,  58  Cal.  193;  cited  gen- 
erally, 22  Mont.  476. 

Stephenson  v.  Deuel,  125  Cal.  656;  D.  49, 
244,  449. 


Stephenson  v.  Southern  Pac.  Co.,  93  Cal.  r»58; 
liability  for  acts  of  servant,  121  Cal.  141; 
114  Cal.  185;  malicious  acts  of  servant,  113 
CaL  111. 

Stephenson  v.  Southern  Pac.  Co.,  102  Cal. 
149;  contributory  negligence,  who  to  de- 
termine, 120  Cal.  580. 

Sterling  v.  Smith,  97  Cal.  343;  acts  of  agent 
112  Cal.  406;  evidence  on  matters  not  al- 
leged, 17  Utah,  231;  119  CaL  433.  434; 
new  matter  deemed  controverted,  18  Utah, 
878. 

Stern  v.  I»  wen  thai,  77  Cal.  342;  repetition 
of  slander.  119  Cal.  677. 

Sternes,  Ex  parte.  77  Cal.  156.  162;  quoted, 
conclusiveness  of  record,  114  CaL  280:  ex- 
cess of  jurisdiction,  what  is  not,  114  CaL 
161. 

Sterrett  v.  Barker,  119  Cal.  492;  D.  276,  312, 
320;  allowance  of  attorneys'  fees,  123  Cal. 
660. 

Stetson  v.  Brlggs,  114  CaL  511;  D.  11.  423. 
424,  557. 

Stevens,  In  re.  83  Cal.  325;  quoted,  extent 
of  family  allowance,  114  Cal.  82. 

Stevens  v.  Holman,  112  Cal.  345;  D.  451.  598; 
disability  of  wife.  15  Wash.  144. 

Stevens  v.  Irwin,  12  Cal.  306;  question  as 
to  veracity  of  witness,  118  CaL  111. 

Stevens  v.  Irwin,  15  CaL  503;  change  of  pos- 
session, 115  CaL  48;  116  Cal.  678;  123  CaL 
177;  evidence  of  fraud,  14  Utah,  245. 

Stevens  v.  Ross,  1  Cal.  94;  default  judgment 
appeal  from,  7  S.  Dak.  457. 

Stevenson,  In  re,  72  Cal.  164;  right  of  nomi- 
nation, 18  Mont.  599. 

Stevenson  v.  Colgan,  91  CaL  649;  distin- 
guished. 114  CaL  407. 

Stewart  v.  Mahoney  Min.  Co.,  54  Cal.  149: 
right  to  vote  stock,  115  CaL  594;  terms  of 
court,  21  Mont.  105. 

Stewart  v.  Naud,  125  Cal.  596:  D.  717. 

Stewart  v.  Spaulding,  72  Cal.  264;  failure  to 
file  points  and  authorities  in  time,  116  Cal. 
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that  contract  Is  written,  117  Cal.  207; 
specific  performance,  mutuality,  119  Cal. 
548;  124  Cal.  Ill;  liability  under  agree- 
ment,  10   S.   Dak.  616. 

Vassault  v.  Seitz,  31  Cal.  226;  distinguished, 
6  S.  Dak.  133. 

Vaughan  v.  Knowlton,  112  Cal.  151;  D.  578. 

Vaughn,  Estate  of,  92  Cal.  192;  distinguish- 
ed, 116  Cal.  363;  119  Cal.  345. 

Vaughn  v.  Calif.  Central  Ry.  Co.,  83  Cal. 
18;  inconsistency  between  general  and 
special  findings,  15  Wash.  183. 

Ventura  County  v.  Clay,  112  Cal.  65;  D. 
434,  435,  644. 

Ventura  Co.  v.  Clay,  114  Cal.  242:  D.  109; 
another  appeal,  119  Cal.  214,  215. 

Ventura  Co.  v.  Clay,  119  Cal.  213;  D.  255, 
562. 

Ventura  etc.  Ry.  Co.  v.  Hartman,  116  Cal. 
260;  D.  150,  155. 

Venzke  v.  Venzke,  94  Cal.  225;  sufficiency 
of  corroboration,  120  Cal.  187. 

Vercoutere  v.  Golden  State  Land  Co.,  110 
Cal.  410:  D.  113,  149. 

Verdelli  v.  Gray's  Harbor  Commercial  Co., 


115   Cal.  517;  D.  378,  379,  454,  455,   457, 
519,  573,  741. 

Verdier  v.  Roach,  96  Cat  478;  jurisdiction 
of  probate  court,  112  Cal.  294. 

Vermont  Marble  Co.  v.  Black,  123  Cal.  21; 
D.  275;  cutting  off  right  of  appeal  by  sat- 
isfaction, 123  Cal.  162. 

Vermont  Marble  Co.  v.  Brow,  109  Cal.  241; 
claim  of  property,  122  Cal.  334. 

Vermont  etc.  Co.  v.  Superior  Court,  99  Cal. 
579;  Insolvency,  effect  of  on  execution,  114 
Cal.  195;  122  Cal.  634;  priority  of  lien  of 
attachment  or  execution,  117  Cal.  477. 

Vermule  v.  Shaw,  4  Cal.  214;  time  to  file 
decision,  17  Utah,  108. 

Vernon  Irr.  Co.  v.  Los  Angeles,  106  Cal.  237; 
cited,  124  Cal.  639. 

Vernon  School  Dist  v.  Bd.  of  Education  of 
Los  Angeles,  125  Cal.  593;  D.  504,  505, 
624. 

Verwerk  v.  Nolte,  87  Cal.  236;  equity  will 
not  make  new  contract,  123  Cal.  9. 

Vigoureux  v.  Murphy,  54  Cal.  346;  applica- 
tion to  vacate  sale,  laches,  10  S.  Dak.  347. 

Villa  v.  Pico,  41  Cal.  460;  homestead,  neces- 
sity of  occupancy,  18  Mont.  26. 

Vincent  v.  Collins,  122  Cal.  387;  D.  31. 

Visalla  v.  Jacob,  65  Cal.  434;  discussed.  120 
Cal.  62;  ejectment  for  street,  120  Cal.  57, 
00. 

Visalla  Water  Co.,  Matter  of,  119  CaL  561; 
D.  84;  followed,  122  Cal.  219. 

Visalla  City  Water  Co.  v.  Superior  Court, 
etc.,  120  Cal.  219;  D.  117. 

Visalla  etc.  Co.  v.  Sims,  104  Gal.  328;  pen- 
alty, validity  of  contract,  125  Cal.  127;  as- 
signment of  franchise,  122  Cal.  369. 

Vlsher  v.  Webster,  13  Cal.  58;  fraudulent 
sale,  purchase  by  employee,  116  Cal.  321. 

Vogan  v.  Caminetti,  65  Cal.  438;  liability  of 
mortgage  given  as  security,  121  Cal.  520. 

Voll  v.  Hollis,  60  Cal.  569,  573,  574;  com- 
plaint for  forcible  entry,  125  Cal.  265. 

Von  Arx  v.  San  Francisco  Gruetli  Vereln, 
113  Cal.  377;  D.  97,  98;  quoted,  interference 
of  courts  with  by-laws.  119  Cal.  76. 

Von  Buncken,  Estate  of,  120  Cal.  343;  D. 
320. 

Von  Drachenfels  v.  Doolittle,  77  Cal.  295; 
what  judgment  proper,  121  Cal.  71. 

Von  Glahn  v.  Brennan,  81  Cal.  261;  authen- 
tication of  affidavits,  120  Cal.  237. 

Von  Loben  Sels  v.  Bunnell,  120  Cal.  680;  D. 
707,  708. 

Von  Schmidt  v.  Von  Schmidt,  115  Cal.  239; 
D.  49,  548. 

Vrooman  v.  Li  Po  Tal,  113  Cal.  302;  D.  252, 
312;  interpretation  of  statute,  123  Cal.  387; 
pleading  statute  of  limitations,  17  Utah, 
92;  quoted,  what  constitutes  appearance, 
122  Cal.  450. 

Vulcan  Powder  Co.  v.  Hercules  Powder  Co., 
96  Cal.  510;  restraint  of  trade.  115  Cal.  24; 
118  Cal.  356:  contracts  in  restraint  of  trade, 
124  Cal.  433. 

Wade  v.  Deray,  50  Cal.  376;  decree  In  par- 
tition, effect  of,  122  Cal.  113. 

Wade  v.  Thayer,  40  Cal.  586;  exemplary 
damages,   113  Cal.   116,  117. 

Wads  worth  v.  Wads  worth,  81  Cal.  187;  suit 
for  divorce  is  case  in  equity,  114  Cal.  546. 

Wagner  v.  Hansen,  103  Cal.  104;  compliance 
with  statute,  17  Utah,  309,  310,  311;  no- 
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tice  of  mechanics*  liens,  119  Cal.  380,  381; 
122  Cal.  105;  125  Cal.  283. 

Wagner  v.  Wagner,  104  Cal.  295;  good  faith 
of  offer,  123  Cal.  655. 

Wakefield  v.  Greenhood,  29  Cal.  597;  allega- 
tion that  contract  is  written,  117  Cal.  207. 

Walden  v.  Purvis,  73  Cal.  518;  admissibility 
of  evidence,  112  Cal.  374. 

Waldrip  v.  Black,  74  Cal.  409;  recitals  in 
mortgage,  113  Cal.  389. 

Waldron  v.  Marsh,  5  Cal.  120;  no  injunction 
where  remedy  at  law,  14  Utah,  52;  suffi- 
ciency of  affidavit  on  injunction,  122  Cal. 
643. 

Walker,  Estate  of,  110  Cal.  387;  signature, 
sufficiency  of,  112  Cal.  519;  quoted,  mean- 
ing of  subscription,  117  Cal.  450;  distin- 
guished, 121  Cal.  413. 

Walker,  Estate  of,  125  Cal.  242;  D.  312. 

Walker  v.  Emerson,  89  Cal.  450;  damages 
for  continuing  trespass,  17  Utah,  468. 

Walker  v.  Felt,  54  Cal.  386;  quoted,  trans- 
fer of  interests,  rights  on,  124  Cal.  142; 
124  Cal.  307. 

Walker  v.  McCusker,  71  Cal.  594;  rights  of 
purchaser  on  foreclosure,  122  Cal.  513; 
rents  during  period  of  redemption,  125  Cal. 
89. 

Walker  v.  Sedgwick,  8  Cal.  404;  rights  of 
vendor,  125  Cal.  363. 

Walkerley,  Estate  of,  77  Cal.  643;  explained, 
114  Cal.  79;  family  allowance,  extent  of, 
114  Cal.  86. 

Walkerley  v.  Bacon,  85  Cal.  140;  effect  of 
allowance  of  claim,  124  Cal.  232. 

Walkerly,  Estate  of,  94  Cal.  362;  enforcing 
obedience  of  executor  to  decree  of  distri- 
bution, 118  Cal.  256;  special  order  after 
final  judgment,  appealability,  115  Cal.  28. 

Walkerly,  Estate  of,  108  Cal.  627;  validity 
of  trust,  119  Cal.  146,  147;  119  Cal.  411; 
quoted,  suspension  of  alienation,  118  Cal. 
658;  perpetuity,  what  is,  124  Cal.  537;  pro- 
bate homestead  from  separate  estate.  121 
Cal.  268,  269;  duty  in  construing  wills.  123 
Cal.  344,  346;  cited,  generally,  121  Cal. 
188. 

Wall,  Ex  parte,  48  Cal.  279;  township  or- 
ganization, 114  Cal  332. 

Wall  v.  Heald,  95  Cal.  365;  notice  of  written 
decision,  when  unnecessary,  116  Cal.  139. 

Wallace  v.  Center,  67  Cal.  133;  judgment 
after  death  without  substitution,  124  Cal. 
205. 

Wallace  v.  Mayor  of  San  Jose,  29  Cal.  181; 
distinguished,  power  of  city  to  make  con- 
tract. 112  Cal.  168. 

Wallace  v.  Sisson,  114  Cal.  42;  D.  61,  429; 
adverse  possession  is  question  for  jury, 
114  Cal.  277. 

Waller  v.  Weston,  125  Cal.  201;  D.  326,  409. 

Walling  v.  Miller,  15  Cal.  38;  notice  of  as- 
signment, 14  Wash.  179. 

Walls  v.  Preston,  25  Cal.  59;  cropping  con- 
tracts, 121  Cal.  597,  598;  construction  of 
contract,  112  Cal.  242;  cited  generally,  124 
Cal.  593. 

Walls  v.  Walker,  37  Cal.  424;  conclusiveness 
of  settlement  of  account,  118  Cal.  381;  de- 
lay of  executor,  liability  for  interest,  123 
Cal.  333. 

Walser  v.  Austin,  104  Cal.  128;  criticised, 
118  Cal.  306,  307. 


Walsh  v.  Hunt,  120  Cal.  46;  D.  11,  16,  20; 
authority  of  agent,  123  Cal.  384. 

Walsh  v.  Hutchings,  60  Cal.  228;  appeal, 
burden  of  proving  error,  15  Utah,  265; 
certificate  of  clerk,  19  Mont.  448. 

Walsh  v.  McMenomy,  74  Cal.  356;  mechan- 
ic's lien  against  homestead,  119  Cal.  373. 

Walsh  v.  Soule,  66  Cal.  443;  grantee  pen- 
dente lite,  rights  of,  16  Utah,  329. 

Walther  v.  Mutual  Life  Ins.  Co.  of  N.  Y., 
65  Cal.  417;  coroner's  inquisitions  as  evi- 
dence, 24  Colo.  50,  51. 

Walton  v.  Minturn,  1  Cal.  362;  allegations 
and  proofs,  17  Utah,  157. 

Walton  v.  McPhetridge,  120  Cal.  440;  D.  82, 
622. 

Ward  v.  Clay,  82  Cal.  502;  written  instru- 
ment, pleading  of,  14  Utah,  267. 

Ward  v.  Crane,  118  Cal.  676;  D.  465,  466, 
468. 

Ward  v.  Healy,  114  Cal.  191;  D.  86,  87. 

Ward  v.  Maria  de  Oca,  120  Cal.  102;  D.  486; 
assumption  of  mortgage,  34  Or.  111. 

Ward  v.  Mulford,  32  Cal.  372;  quoted,  aliena- 
tion of  Mexican  lands,  118  Cal.  184. 

Ward  v.  Waterman,  85  Cal.  502;  review  of 
evidence,  123  Cal.  328. 

Ward  v.  Yorba,  123  Cal.  447;  D.  599,  631; 
reformation  of  deed,  123  Cal.  685. 

Warder  v.  Enslen,  73  Cal.  291;  action  by 
mortgagor  against  mortgagee,  119  Cal.  314. 

Wardrobe  v.  Calif.  Stage  Co.,  7  Cal.  119; 
quoted,  exemplary  damages,  113  Cal.  115. 

Ware  v.  Walker,  70  Cal.  591;  quoted,  grant, 
what  includes.  121  Cal.  666. 

Warfleld,  Will  of,  22  Cal.  64;  presumption  of 
regularity  of  order,  120  Cal.  351. 

Warner  v.  Darrow,  91  Cal.  309;  dismissal 
where  there  Is  a  cross-bill,  32  Or.  551; 
motion  for  nonsuit  as  an  admission,  123 
Cal.  631;  cited  generally,  121  Cal.  136. 

Warner  v.  Southern  Pac.  Co.,  113  Cal.  105; 
D.  123;  liability  of  master  for  acts  of 
servant,  121  Cal.  141;  exemplary  damages, 
121  Cal.  143. 

Warner  v.  Thomas  Dying  Works,  105  Cal. 
409;  entry  nunc  pro  tunc,  34  Or.  206:  cor- 
rection of  mistake  in  record.  118  Cal.  360. 

Warner  v.  Warner,  100  Cal.  11;  change  of 
venue,  14  Wash.  116. 

Warnock  v.  Harlow.  96  Cal.  294;  quoted,  lis 
pendens,  effect  of,  18  Mont.  450;  pendency 
of  suit  as  notice,  119  Cal.  22;  setting  aside 
conveyance  to  wife,  115  Cal.  674. 

Warren  v.  Chandos,  115  Cal.  382;  D.  661,  655, 
657;  validity  of  street  contract,  121  Cal. 
438. 

Warren  v.  Mendocino  Co.,  32  Cal.  655;  dis- 
missal of  motion  for  new  trial,  125  Cal.  50. 

Warren  v.  Kiddell,  106  Cal.  352;  street  as- 
sessment, failure  to  appeal.  114  Cal.  257; 
change  of  grade,  when  ineffective,  115  Cal. 
652,  653;  construed,  120  Cal.  365;  distin- 
guished, 115  Cal.  388. 

Washburn  v.  Huntington,  78  Cal.  573;  defini- 
tion of  insolvency,  117  Cal.  155. 

Washington  v.  Black,  83  Cal.  294;  conclu- 
siveness of  settlement  of  annual  accounts, 
119  Cal.  582. 

Wasserman  v.  Sloss,  117  Cal.  425;  D.  141, 
703. 

Watkins,  Estate  of,  121  Cal.  327;  D.  310,  312. 
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Watkins  v.  Degener,  63  Cal.  500;  change  of 
place  of  trial,  113  Cal.  610;  19  Mont.  373; 
affidavit  of  merits,  125  Cal.  336. 

Watkins  v.  Lynch,  71  Cal.  21;  extent  of 
dedication,  13  Utah,  351. 

Watkins  v.  Wilhoit,  104  Cal.  395;  filing  and 
recording  of  instruments,  121  Cal.  256. 

Watrous  v.  Cunningham,  65  Cal.  410;  books 
of  account  as  evidence,  124  Cal.  242. 

Watson  v.  Damon,  54  Cal.  278;  amendment 
of  verdict,  29  Or.  533. 

Watson  v.  Edwards,  105  Cal.  70;  once  a 
mortgage,  always  a  mortgage,  114  Cal. 
599;  contract  in  restraint  of  redemption, 
120  Cal.  153,  154,  155. 

Watson  v.  His  Creditors,  58  Cal.  556;  home- 
stead, rights  of  survivor,  113  Cal.  31. 

Watson  v.  Rodgers,  53  Cal.  401;  sale  with- 
out change  of  possession,  7  Colo.  App.  411; 
117  Cal.  48. 

Watson  v.  San  Francisco  etc.  R.  R.  Co..  41 
Cal.  17;  relief  against  judgment  115  Cal. 
101;  discretion  in  opening  default,  116  Cal. 
381;  34  Or.  576;  32  Or.  62;  pleading  sepa- 
rate causes  of  action,  18  Utah,  161. 

Watson  v.  Sutro,  77  Cal.  609;  several  Judg- 
ments In  equity,  112  Cal.  571;  necessary 
parties  on  appeal,  115  Cal.  25. 

Watson  v.  Whitney,  23  Cal.  375;  discretion 
as  to  change  of  venue,  30  Or.  20. 

Watt  v.  Wright,  66  Cal.  202;  retroactive  con- 
struction to  be  avoided,  15  Utah,  211. 

Watterson  v.  Saldunbehere,  101  Cal.  107;  ap- 
propriation of  water,  20  Mont.  269. 

Watts  v.  Gallagher,  97  Cal.  47;  decree  in 
foreclosure  where  wife  not  a  party,  116 
Cal.  283. 

Waymire  v.  San  Francisco  etc.  Ry.  Co.,  112 
Cal.  646;  D.  155;  quoted,  relief  in  pend- 
ing action,  124  Cal.  268. 

W.  Davis  &  Son  v.  Hurgren,  125  Cal.  48;  D. 

Weaver  v.  Page,  6  Cal.  681;  malicious  at- 
tachment, 121  Cal.  28. 

Weaver  v.  San  Francisco,  111  Cal.  319;  no- 
tice of  limitation  of  powers  of  city,  112 
Cal.  164;  indebtedness  incurred  In  an- 
other year,  118  Cal.  528,  529,  530,  531,  532, 
534,  536,  537,  556;  119  Cal.  45;  119  Cal.  228; 
form  of  judgment  against  city,  119  Cal.  46 

Webber  v.  Clarke,  74  Cal.  11;  plea  of  statute 
of  limitations,  sufficiency  of,  124  Cal.  449. 

Webster  v.  Wade,  19  Cal.  292;  quoted,  lia- 
bility of  master  for  services,  112  Cal.  657; 
term  of  office,  duration  of,  124  Cal.  96. 

Wedderspoon  v.  Rogers,  32  Cal.  569;  allega- 
tion of  ownership  is  a  conclusion  of  law, 
123  Cal.  586. 

Weed,  Estate  of,  120  Cal.  634;  D.  309. 

Weeks  v.  Garibaldi  etc.  Gold  Min.  Co.,  73 
Cal.  599;  action  by  corporation,  filing  arti- 
cles, 120  Cal.  180. 

Weihe  v.  Statham,  67  Cal.  84;  allowance  of 
claim,  125  Cal.  362. 

Weimer  v.  Lowery,  11  Cal.  104;  possession 
is  sufficient  against  mere  trespasser,  114 
Cal.  383. 

Weinreich  v.  Hensley,  121  Cal.  647;  D.  74, 
355,  356,  357,  485,  486,  674. 

Weir  v.  Mead,  101  Cal.  125;  liability  of 
sureties,  22  Mont.  524. 


Welch,  Estate  of,  106  Cal.  427;  right  of  ap- 
peal, 117  Cal.  508;  public  administrator 
cannot  appeal,  118  Cal.  503. 

Welch,  Estate  of,  110  Cal.  605;  liability  of 
executors  for  assets,  123  Cal.  337;  quoted, 
power  of  probate  judge  over  funds,  117 
Cal.  643,  645. 

Welch  v.  Allington,  23  Cal.  322;  acceptance 
of  note  for  debt,  effect  of,  120  Cal.  447. 

Welch  v.  Smith,  45  Cal.  230;  what  descrip- 
tion insufficient,  123  Cal.  83. 

Welch  v.  Strother,  74  Cal.  413;  powers  over 
revenues,  16  Wash.  579;  municipal  indebt- 
edness, 120  Cal.  293. 

Welcome  v.  Hess,  90  Cal.  507;  surrender  of 
estate  of  lessee,  117  Cal.  47. 

Weller  v.  Dickinson,  93  Cal.  106;  sufficiency 
of  pleading,  112  Cal.  644;  pleading  of 
judgments,  121  Cal.  28;  jurisdiction  of  su- 
perior court,  presumption,  124  Cal.  18. 

Wellman  v.  English,  38  Cal.  583;  authority 
of  sheriff  attaching,  113  Cal.  363. 

Wells  v.  Allen,  54  Cal.  211;  order  refusing 
to  vacate  former  order  not  appealable, 
116  Cal.  72. 

Wells  v.  Black,  117  Cal.  157;  D.  90.  92,  93, 
637;  liability  of  directors,  12  Colo.  App. 
341;  stockholder's  liability,  when  barred, 
125  Cal.  488. 

Wells  v.  Harter,  56  Cal.  342;  renewal  of 
note,  120  Cal.  223;  8  N.  Dak.  375;  renewal 
of  mortgage,  122  Cal.  420;  barring  of  debt 
bars  mortgage,  124  Cal.  512;  distinguished, 
122  Cal.  417. 

Wells  v.  Kreyenhagen,  117  Cal.  329;  D.  38, 
726. 

Wells  v.  Mantes,  99  Cal.  583;  appropriation 
of  water,  20  Mont  266,  269. 

Wells  v.  Stout,  9  Cal.  480;  agreement  for 
separation,  19  Mont  120. 

Wells  v.  Torrance,  119  Cal.  437;  D.  64. 

Wells  v.  Wood,  114  Cal.  255;  D.  650,  653,  656. 

Wells,  Fargo  &  Co.  v.  State  Bd.  of  Equali- 
zation, 56  Cal.  194;  powers  of  state  board 
of  equalization,  18  Mont  481. 

Welsh  v.  Bramlet,  98  Cal.  219;  uniform  sys- 
tem of  county  government,  22  Nev.  99, 
102;  constitutionality  of  act,  22  Colo.  544; 
official  acts,  119  CaL  690;  criticised,  118 
Cal.  306,  307. 

WeJton  v.  Adams,  4  Cal.  37;  certificates  of 
deposit,  nature  of,  114  Cal.  262. 

Wei  ton  v.  Garibardi,  6  Cal.  245;  service  on 
attorney,  29  Or.  461. 

Wentworth  v.  Miller,  53  Cal.  9;  construction 
of  lease,  7  S.  Dak.  233;  distinguished,  112 
Cal.  243. 

Wenzel  v.  Commercial  Ins.  Co.,  67  Cal.  440; 
warranty  in  policy,  112  Cal.  557. 

West  v.  Conanrt,  100  Cal.  231;  mortgagor  in 
possession,  rights  of,  112  Cal.  187;  posses- 
sion during  period  of  redemption,  114  CaL 
427;  crop,  whether  included  in  mortgage, 

115  Cal.  94. 

West  v.  Crawford,  80  Cal.  19;  signing  by- 
laws before  organization  of    corporation, 

116  Cal.  415;  subscriber  to  stock  may  vary 
statutory  liability,  116  Cal.  263. 

West  v.  Smith,  52  Cal.  322;  enjoining  tres- 
pass, 114  Cal.  126. 

Westbay  v.  Gray,  116  Cal.  660;  D.  254,  275, 
276,  277,  492,  562. 
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West  Coast  Lumber  Co.  v.  Apfleld,  86  Cal. 
335;  alteration  of  contract,  117  Cal.  211; 
merger  in  written  instrument,  118  Cal.  43. 

West  Coast  Lumber  Co.  v.  Knapp,  122  Cal. 
79;  D.  114,  462,  460. 

West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275;  liability  of  landlord  for  lien,  120  Cal. 
284;  evidence  on  admitted  fact,  32  Or.  392; 
statement  in  claim  of  lien,  19  Mont.  133. 
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